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ADVERTISEMENT  TO  THE  SIXTH  EDITION. 


No  pains  have  been  spared  to  make  this  Edition  acceptable 

to  Magistrates  and  the  Legal  Profession.     Some  of  the  less 

asefiil  fonns  of  indictments  have  been  retrenched,  and  many 

parts  of  the  work  entirely  re-cast,  so  as  to  embody  much  new 

matter  with  very  trifling  increase  of  the  volume.     The  whole 

baa  been  carefully  revised,  while  the  following  subjects  have 

received  particular  attention ; — the  Jurisdiction  and  Duties  of 

Magistrates  in  their  various  Sessionsn/the  Principles  of  Criminal 

Pleading    and    Evidence,  with   the    law  of  Juries,  and  the 

Course  and  Conduct  of  Criminal  Trials  :   the  law  of  Appeals, 

—  particolarly   of  Appeals    against    Poor's   Rates,   Summary 

ConvictiiHis,  and  Orders  of  Removal,  with  that  of  Examinar 

lions.    Grounds    of    Appeal,    and    other    matters    especially 

appKcable  to  the  latter :  the  laws  of  Bastardy  and  of  Removal 

and   Settlement  of  the  Poor:   the  Practice  on  the  Trial  of 

Appeals,  with  that  relating  to  Special  Cases,  Certiorari,  and 

Costs  in  the  above  proceedings. 

Such  new  Statutes  and  Cases  as  did  not  appear  in  print  tiU 
after  the  pages  to  which  they  relate  had  passed  through  the 
press,  have  been  placed  in  the  Addenda,  and  brought  down,  as 
neaify  as  possible,  to  the  time  of  publication. 

R.  P.  TYRWHITT. 


Tew^,  Sept.  2Sth,  1845. 


ADVERTISEMENT  TO  THE  FIFTH  EDITION. 


The  Edition  which  is  now  submitted  to  Magistrates  and 
the  Legal  Profession,  has  been  carefully  revised,  and  in  many 
passages,  re- written.  The  Statutes  and  Cases  which  have 
passed  and  been  decided  since  the  completion  of  its  pre- 
decessor, ftre  introduced  with  as  much  brevity  as  appeared 
to  consist  with  the  perspicuity  essential  to  the  attainment 
of  its  practical  object  in  the  hands  of  those  gentlemen  for 
whose  use  it  is  principaUy  designed;  but  they  have  neces- 
sarily extended  the  volume.  If  these  endeavours  to  adapt 
the  work  to  the  present  state  of  the  law,  and  to  render  it 
more  useful  to  Magistrates,  as  well  as  Barristers  and  Soli- 
dtois  oigaged  in  Sessions  Practice,  are  found  in  any  degree 
sucoesBfuI,  the  result  will  be  mainly  attributable  to  the  re- 
newed assistance  of  my  friend  Mr.  Tyrwhitt,  whose  strenuous 
industry,  power  of  accurate  analysis,  and  experience  derived 
firom  long  practice  at  the  Quarter  Sessions,  have  been  most 
liberaOy  devoted  to  the  completion  of  the  work. 

T.  N.  T. 

Stfjmmft  bm,  2iik  Pebrum-p,  1841. 

\^The previous  Prefaces  are  omitted.] 


TABLE  OF  CONTENTS. 


CHAPTER  I. 
OF  THE  SEVERAL  SESSIONS  OF  THE  PEACE. 

PAOB 

§  I.  Or  Sbmioms  of  tbb  Pbacb  im  Gbnbral  1 

What  ii  a  Senicm  i^. 

SeifioDB  in  Cities  and  Towns  .3 

Dewriptioa  of  Seaaions         ....  8 

§  2.  Of  Pbttt  Ssssions 

What  ••.••.      t^, 

Magiatratea'  Powera  and   Dudes,  aa  Bailing  Priaonen»  Appointing 

Oreneers,  &c.  at  ...  .  9 — 14 

Advocatea'  Attendance  at     .  12 

I  S.  Or  Spbciai.  SassioMa  in  Diyisionb  or  Countibs,  &c.,  wbbn 

AMD   IN   WBAT  MAMNBR  ASSBMBLBD  .  15 — 23 


't 


15 

a. 

ib. 
16 


Description  of  a  Special  Session 

Distiiiction  from  Petty  Session 

Times  when  Special  Sessions  may  be  holden 

How  Spedal  Sessiona  are  to  be  oonyened 

Jutti€ta'  Precept  to  Siffh  CcmtabU  brfore  a  Special  SeaUm 

Biffk  OomHakWe  Precept  to  Petty  Qmttablet  to  ffioe  notice  to  attend 

S^^eeiai  SeeeioM  ,      ib. 

What  Nolicea  are  reqoirite  to  a  good  Special  Session  17 

DiTistooa  of  Coontiea  for  which  Special  Sessions  shall  be  held  18 

Special  Sessiona  not  to  be  holden  for  same  Purpose  by  different  Sets 

of  Jnstiees  .22 

In  parts  of  Conntiea  detached  from  main  body  of  the  County  ib. 

Appeals  from        ..••..      23 

(  4.  Or  AvHUAL  AMD  OTBBn  Spbciai.  SBsaiONS  ron  Licbnsino  Inns, 
Ax.B  Airo  VicniALLiKa  Houaas 
Time  and  Plaee  of  Holding  General  Annual  Licensing  Meeting  24 

If  ode  of  eooTeniag  ,      ib. 

A^ovnunent  of  Meeting  »  .25 


VIII  CONTENTS. 

PAOB 

Appointment  of  subordinate  Special  Seaatont  for  Liceniing,  &c.  .      25 

Notioea  of  adjoarned  Meetings  and  subordinate  Seaaions,  how  giren  .  26 
Certain  Juatices  disqaaliiied  from  acting  in,  on  Penalty       .  .       ib. 

Connty  Justicea  may  interfere,  if  not  two  qualified  corporate  Jnaticea  27 
Exemption  of  Cinque  Ports,  Universities,  Vintners'  Company,  &c.  .  ib. 
Questions  as  to  granting  Licences  to  be  decided  by  Majority  present  ib. 
Notices  of  Application  for  Licences  for  Houses  not  before  Licensed  28 

Farm  qf  Noiise  required  for  a  New  Licence        .  .  .      ib. 

Notices  required  on  intended  Transfer  of  Licence  .  .       29 

Form  qf  Notice  qf  applying  to  Tranrfer  a  Licence  ib. 

Form  of  Licence ;  its  duration  .  .30 

Provisions  for  granting  Licencea  at  subordinate  Special  Sessions  in 

Cases  of  Death,  &c.  .  .  .  .  .31 

Fees  on  Licences  .  .  .33 

Disqualification  of  Sheriff's  Officers,  &c.  from  using  Licences  .      ib. 

No  Excise  Licences  to  be  granted  for  consuming  Liquors  on  Premiaea 

unlioenaed  by  Magistrates  •  •  .      t^. 

Proceedings  against  Publicans  for  Offence  against  Terms  of  Licences, 

e.  g,  not  closing  House  when  required,  &c.      .  .  33 — 36 

Appjsal  to  Quarter  Session  againat  Refnaal  of  a  Licence  36 

%  5.  Or  Spbcial  Sbbsions  por  Business  op  Highways  39—49 

Surveyors  of  Highways  and  District  Surveyors    •  .  39 — 42 

Lands  given  to  maintain  Highways  .  .42 

Licence  by  Special  Seaaiona  to  get  Materials  .  ,      ib, 

Boundariea  of  Pariahes  passing  across  or  through  middle  of  Highwaya  44 
Cutting  Road-side  Hedgea  and  lopping  Trees       .  •  .46 

Proceedings  at  Special  Sesrions,  and  Indictment  of  Highway  out  of 

repair  .  .  .  46 — 48 

Applying  Highway  Rates  to  repair  of  Turnpike  Roada         .  .48 

\  6.  Special  Sessions  poa  Hearing  Appeals  against  Poor  Rates  50 

§  7.  Special    Petty  Sessions  por  Appointment  and   Payment  op 
Parish  Constables,  51 — 61 ;  see  Index,  tU,  Constables 

%  8.  Op  General  Sessions  op  the  Peace  .  .61 

Described             .                .                •                •    '  •  ,      ib. 

May  be  holden  Oftener  than  Once  a  Quarter       .  .  .62 

May  be  convened  by  Precept  of  Two  Justices  .  ,  ibm 
Whether  more  than  One  may  be  holden  at  same  Time  in  same  Connty      63 

§  9.  Op  General  Quarter  Sessions  op  the  Peace 

Described              .                .                •                •  •  ,      ib, 

Mhen  to  be  holden  in  general               •                .  .  64 — 66 

Meaning  of  First  Week  .  .66 


COK  TENTS.  II 

PAGE 

WImb  holdak  in  LoodoOy  Middlesex,  and  Westminster  67 

Lest  aentioDed  Sevions,  how  effected  by  Central  Criminal  Court  68 

SuuBoning  a  General  or  General  Quarter  Sessions  ib. 

Style  or  Caption  of  Sesnons  .71 

Juisdietion  in  general  .73 

Wkcn  Session  lost  .74 

Deration,  Adjournment,  and  Judgment  of  Quarter  Sessions  U. 

Race  where  County  Sestious  to  be  holden                           •  .76 

qfPrtetpt  to  Skerifto  wmmmom  a  Sttthn  68 

^  SMerifa  WmrmU  to  Baii^t,  Sfc,  thereom  69 

F^rm  ^  SMerif  9  Return  and  the  Style  qf  tke  Setnoiu  70 

CHAPTER  II. 

OF  THE  PARTI£S  ATTENDANT  ON  THE  SESSIONS ;  THEIR 

RIGHTS,  POWERS,  AND  DUTIES. 

PAOB 

77 

78 
ib. 


i  1.  Of  Ten  Cvaroa  Rotulo&um 
How  appointed 
Hb  Piuneia  and  Duties 


f  S.  Ov  TBI  Jusncns 

Words  of  Commission  under  whieh  they  set  •                               .79 

Number  requiute  to  form  a  Session — Qnonim  .81 

Qnalificntions  of  .82 

In  respect  of  Property      •                •  •                .                .      ib, 

Fhrm  ^f  Oatk  qf           .  .83 

Ptealty  for  acting  without  .84 

Writ  of  Dedimus  Potestatem  in  order  to  take  Oath  of  Office                  85 

Outh  ^  qgUe  to  b€  takm  .      ib. 

Omikt  ofAtUgimnett  Bwpremaef,  and  AJtjutaiion  .               86,  87 

Oaf  A  ^Romum  CaikoUe  MagiMtraim  *      87 

Outb  to  be  taken  ouce  in  a  Reign  .88 

DeelaTutkm  in  lieu  of  Sacramental  Test  .      ib. 

fbrwi  €fDeeiarmtum  .      ib. 

Pet  SOBS  disqualified  from  acting  as  Justices  .89 

How  Justices  dischaiged  .      ib. 

Not  amereiable  for  non-attendance  at  Session  .90 

Wages  for  Attendance  .      ib, 

Oefk'aPMs  .91 

Justices  must  annually  pay  orer  Fines  and  Penalties  to  Sheriff  92 

Pioteetkm  of  Justices  for  Acts  out  of  .Session  t^.  93 

of  Justicfs  on/ qf  Session  .93 


CONTENTS. 


PAOS 

To  Criminal  InformAtion  or  lodiotment  .93 

To  Action  of  TrespsM  or  Case          .  94,95 

Limitation  of  Action     .                .                •                .  .95 

Notice  of  Aotioi^           .                .                .                .  .96 

Tender  of  Amends         .                                                 .  .98 

Power  of  SeaaionB  to  Commit  and  Fine  for  Contempts,  and  to  Dis* 

charge  Parties  arrested  on  Civil  Process           •  .99 

Quarter  Sessions  cannot  Attach  for  Contempt  oat  of  Court  .     101 

Protection  of  Justices  for  their  acts  in  Session                    •  •      ib. 

Liability  of  Justices  in  Session             .               .  .102 

$  3.  Of  tbb  SBBAipr  of  tbb  Coumtt     ....     103 


i  4.  Of  the  Clbrk  of  thb  Pbacb 
How  appointed 
For  what  Period 
How  suspended  or  dismissed 
Oaths  of 
Duties  of 

Fees  of  ....  108, 

Duty  of,  as  to  fines,  estreats,  &c. 
Duty  as  to  prison  rules 
Duty  as  to  enrolling  documents 

$  5.  Of  thb  Corokbr  * 

Out  of  a  borough 

In  a  borough        .  .  .  • 

Appointing  a  deputy 
Medical  Witnesses  at  Inquests 
Allowance  of  Expenses  of  Inquest  by  SMsions    . 
County  Treamrer 

§  6.  Of  Gaolbbs,  Kbbpbrs  of  Houses  of  Cob&bction,  ficc 
Duty  of  Delivering  Calendars  of  Prisoners 
Imprisonmnent  in  Houses  of  Correction 

§  7,  Of  Conbtablbs 
High     . 
Petty    . 
Deputies 
Presentments 
Removal 

§  8.  Of  Grand  and  Pbttt  Jurobs  at  Quartbr  Sbssions 

Parties  liable  to  serve 

Parties  ezeinpted  and  disqualified  from  being 


.  104 

.  106 

.  ib. 

.  106 

.  107 
tokdAddinda 

.  109 

.  Ill 

.  112 

t^. 
114 

t&. 
115 

ib, 
117 

118 

119 

ib. 

120 
122 
125 
ib. 
126 

ib. 
127 


COVTSNTB. 


Xi 


PAGB 

R^jvlatioDs  for  retanung  to  Somiobs  Liati  of  Peraon§  qualified  to 

.  130 
.  ib, 
.  132 
.  ib. 
t».  133 
.     133 


of  WarrmU  ^f  Clerk  qfthe  Peace  to  High  ConetMee 

^Preee^i  Ay  High  GnuiMee  to  Pmrieh  Ofieen 
UuftM  of  JoTOffB,  how  prepared,  affixed,  and  amended 
f^rm  ^  Beitam  bg  Parieh  Qfieere 
Special  Seaeion  fbr  correotiBg  Liata 
*'  Jnrara'  Book  "  made  up  firom  Llats 
Piocaeaa  to  tlie  Slierilf  for  retnming  Jurors  134 

S— iwwiing  Grand  and  Petty  Joriea     ....    135 
How  Indtvidnab  to  be  lummoned  or  exempted  are  ascertained  ib. 

ExempCiok  on  Certifieatea  of  Prerious  Service  .      ib. 

T^oae  and  Mode  of  summoning  and  fining  for  non-attendance  136 

Fenaltiea  for  Misconduct  or  Neglect  of  Duty  by  Oflicers  135,  137 

Exemption  from  Serving,  how  daimed,  if  names  remain  on  Jnrors'  list      136 
haim  in  (Stiea  and  Borougha  having  seputtte  JnrisdictioB  .     138 


i  9.  OV    PKOSBCUTOna,  DsnMDANTS,  AND  WlTMBtSBS 


Warranl 


Reeogniaanoca  of  Proaeentors 

It  and  Arrest  before  Indictment  found 

I,  Subpoena,  Habeas  Corpus  ad  testificandum 
Conduct  Money  to  Witnesses 
Inflecting  Books  of  Sessions 

i  M.  Of  AsTocATsa  akd  ATTOurixa 

Big^t  of  P^ffty  to  Plead  his  own  Cause,  but  not  to  Prosecute 
Advoeatea  at  County  Sessions 


,  Fees,  &c* 


Attomies,  their 


.  139 
ib. 
.  142 
144^151 
.  149 
,  151 

ib. 

.     152 

.     153 

153—155 


CHAPTER  III. 

OP  THE  ORIGINAL  CRIMINAL  JURISDICTION  AND  PRELIMINARY 
PROCEEDINGS  OF  THE  COURT  OF  QUARTER  SESSIONS  IN 
CRIMINAL  MATTERS. 


§  1.  Of  mv  Cniiiiif AL  MAinna  otbr  which  thb  Counr  of  QvAnTU 

« 

SsasiORS  nximciSB  Jurisdiction 
Extent  of  Juriadictaon  by  virtue  of  the  Commission  and  Statutea 

156,  160 
Extent  of  Jurisdiction  exercised  in  Practiee  before  30th  June,  1842  .  160 
T^anamttting  Indictmento  found  there  for  Trial  at  Assisea  160—162 


XII 


CONTENTS. 


PAOI 

Effect  of  Assizes  intenrening  between  Quarter  Setsiona  .162 

In  Counties  of  Cities  and  Towns          .                .  .163 

Under  Local  Acts                 •                .  .                .164 

County  Gaols,  Court  Houses,  Depots  within  Boroughs  .                      ib. 

In  Boroughs  where  holding  Borough  Sessions  ia  discontinoed  .     165 

Eztent  of  Jurisdiction  in  point  of  Locality           .  .                .      ib. 

Commitments  by  Borough  Justices  to  County  Sessions  .167 

$  2.  Op  the  Timb  and  Pormalitt  of  Opening  thb  Court,  taking 
Oaths,  &c. 

Time  of  assembling               .                .                                •  .168 

Reading  Proclamation,  Statutes,  &c.    .                .                .  .169 

Oaths  to  be  taken  and  Declaration       .                .                .  ,      ib. 

Calling  Constables                .                .                .                .  ,      ib. 

Registering  Dissenting  Chapels  and  granting  Preachers'  Certificates  170 

$  3.  Op  Calling,  Swbarino,  and  Charging  thb  Grand  Jury;  thsir 
Duties 
Calling  Grand  Jury  .....     171 

Swearing  Grand  Jury  •  .172 

Charging  Grand  Jury  .  •  .  .  .      t^; 

Calling  Prosecutors  and  Witnesses  before  Grand  Jury  .173 

Duties  of  Grand  Jury  •  .  .175 

Limits  of  Jurisdiction  to  present  Offences,  and  herein  of  Venue      177 — 184 
binding  by  ..••..     184 

$  4.  Op  Diyiding  the  Session  ....    185 


CHAPTER  IV. 

OF  THE  MODES  OF  PROSECUTING  OFFENCES  AT  SESSIONS,  AND 
THE  TECHNICAL  RULES  INCIDENT  TO  THE  PROCEEDINGS. 


$  1.  Of  Prosecution  bt  Indictment,  and  the  Law  op  Indictmbnt 
Indictment  described  .... 

Of  the  Joinder  of  serersl  Defendants  in  an  Indictment 
Of  charging  several  Offences  in  an  Indictment 
Degree  of  Offence  to  be  charged 
Preferring  Second  Indictment  after  Acquittal  on  First 
General  Requisites  of  Indictment 
Words  "  said,"  "  afbresaid,"  "  same,"  "  there  " 
Enactments  against  Staying  or  Reversing  Judgments  on  Indictments 
Defects  for  which  Indictments  are  not  reversed    . 
SUting  Offence  in  Worda  of  Statutes  . 


187 

ib, 

ib. 

189 

192 

193 

194 

195 

196 

Ift. 

197 


COHTENTS.  XHl 

PAGB 
Redtib  in  IndietmeDts  .....  199 
Alkgatum  of  Intent  .      t3. 

CUef  Points  on  the  Sereral  Parts  of  an  Indictment  199—227 

ftactifcal  Pdints  as  to  Engrossing,  Indorsing,  and  Preferring  an  Indict- 

to  bring  Party  indicted  into  Court  after  Bill  found  for  Felony  228 

Or  for  Misdemeanoor  or  after  Articles  of  Peace  presented                .  229 

Bendi  Warrant  and  Certilicate  of  Indictment  found  230 
Baddng  Warrant  .231 
Fircab  Indictment  if  BiD  not  found  or  Indictment  Quashed  before 

Plea                                                                                             ,  ib, 
Aradiee  aa  to  Bench  Warrant  where  Offender  is  under  Recognisance 

to  Appear  at  Session  and  doea  not   ....  230 

I  2.  Of  Pboskcutiow  bt  PnxsBNTiCBKr 

Presentment  by  Grand  Jury  ....     232 

/brm^  .a. 

Ihfjfjitments  by  Justices  and  Constables  at  an  end  233 

f  3.  Op  PnosBCunoir  bt  Ihfobm ation 

qfbtformmtum  .234 


CHAPTER  V. 

OP  FELONIES  USUALLY  PROSECUTED  AT  SESSIONS ;  WITH 

FORMS  OF  INDICTMENTS. 

$  1.  Ov  THB  JuKUDICnOK  OF  TSB   SbSSIOITB   IN   CaSBS  OF  FxLONT 

Felonies  what       ......    234 

What  Fekmiee  usually  prosecuted  at  Sessions  235 

f  2.  Of  SofPLB  Lamckmy  at  Comioir  Law 

Lareeny,  wliat  ,      ih, 

OftheTakmg  .236 

Of  the  Carrying  away  .237 

Of  the  Description  of  Things  which  ara  Subjects  of  Larceny  .     238 

Of  the  Poaseseion,  a  Taking  from  which  is  Larceny  .    239 
Distinctkm  between  Lsrceny  and  Swindling^  or  Breaches  of  Trusti  in 

cMes  of  Sale,  Hiring,  Loan,  on  Trial,  Deposit,  &e.  .    240 

How  Cur  the  Goods  tsken  must  belong  to  another  than  the  Taker  .    246 

Of  the  Feloniona  Intent  necessary  to  Larceny  •    247 
p/Hdielwumi 

249,257 
iMremjf  qfter  a  preoiomi  Comridiom  ib. 


XIV  CONTENTS. 

PAGE 

Pointf  nlating  to  Indictment  for  Larceny  .251 

Petty  Thefts         .  .  .253 

Fanishment  of  limple  Larceny  .257 

§  3.  Of  Larcknt  of  Public  or  Privats  Skcuritibs 

Proriaion  of  7  &  8  G.  IV.  c.  29,  a.  5                   .                               .  258 

Form  qflndieimmUfor  Stealing  Seeuritie*  ib, 

Pointa  relative  to  Indictment                ....  259 

Paniahment          ......  260 

$  4.  Of  Brbakiko  imto  Hovsbs,  Shops,  Warbhoubbb,  &c.  and  Stkal- 

ino  thbrbin 

ProiiaioBa  of  Tariona  Acta    .....  261 

Form  qf.Indieimenifor  Breaking  a  Houee  and  SUaling  therein  262 

Nature  and  Ownership  of  Dwelling-honae  broken  263 

Breaking,  what     ......  265 

Entry  and  taking,  what        .....  266 

Form  qf  Indictment  for  Stealing  in  a  DwelUng-houie,  foOM  Pereon 

therein  being  put  in  fear                  ....  267 

Stealing  in  a  Dwelling-houae  to  the  yalue  of  5/.  or  more  ib. 
Form  qf  Indictment  for  Breaking,  Sfc,  a  Building  within  the  Curtilage, 

and  Stealing  therein  .  .268 

Paniahment          ......  269 

Form  qf  Indictment  for  Breaking  and  Entering,  and  Stealing  in  a  Shop, 

Warehouee  or  Countit^g-houee                                                      .  ib. 

i  5.  Of  Stbalimo  avU  Sbvbriko  Minbbals,  and  Ripping,  Cutting, 
OR  Bbbakvno  Articlbs  fixbd  to  Buildings,  and  in  Public 
Placcs 
Provisions  of  7  &  8  G.  IV.  c.  29,  s.  37  .  .    270 

Forme  qf  Indictmente  .....    271 

I  6.  Of  Stealing  Tbbbs,  &c.  and  Cutting  or  Damaging  with  Intbnt 
TO  Stbal  thbm 
Provision  of  7  &  8  G.  IV.  c.  29  .  .  .    273 

Forme  qf  Indictmente  .....    277 

§  7.  Of  Offbncbb  relating  to  Dbbr  punishablb  as  Larcbnt 

Provisions  of  7  &  8  6.  IV.  c.  29  .  .    279 

Forme  qf  Indictmente  .....    281 

f  8.  Of  Larcbnt  bt  Tenants  and  Lodgbrs    .  282 

f  9.  Of  Larcbnt  bt  Clerks  and  Servants 

Law  relating  to  .      t^. 

Form  qf  Indictment  on  7  ^  8  6.  /F.  c.  29,  #.46  .  .    283 


comrEHTS.  XV 

PAOK 
§  10.  Or  FEUMnOVS  EMBBZZI.nCKKT  BT  CLniKB  AND  SsmvANTS 

Dwriactlon  between  Lereeoy  and  BmbenleBent                                  .  284 
Fdonoas  Enbexsleaient,  bow  constitated  nnder  7  &  8  G.  IV.  c.  29, 

•-47                  .                                                  .                                 .  •*. 

CireiuBstineee  neoestary  to  constitnte  Embeszlement  285 

Fkoviaione  as  to  Indictment,  indadiog  Venae      .  289 
JWw  9flmdieiwumi  agmmi  «  CUrk  or  Servant  for  P^iUmiout  BmbeZ' 


f  11.  Of  PuyciFALS  ako  Accbsboribs 

Wbo  are  Pruicipala  in  tint  and  aeoond  degrees   .  .    292 

Wboaie  Accessories;  Time  of  Trial  and  Venue  .    293 

fbrwu  qf  InJieimaa*  .297 

P^nidiment  ..••••     298 

§  12.  Or  Fu^MiouBLT  RscBiTiNO  Stolbn,  or  Fbloniouslt  Embbzzi^d 
Goods 
OiEeDoeannaer7&8G.  rV.  C.29,  8.  54  .299 

ib. 
300 

303 

ib. 


Guilty  Knowledge 


§  13.  Or  KifxiifO,  Maimino,  om  Woukdiko  Cattlb 
i  14.  Or  Fklonibs  babblt  Pbosbcutkd  at  Sbssioms 


CHAPTER  VI. 

OF  INDICTABLE  MISDEMEANOURS ;  WITH  PRECEDENTS 

OF  INDICTMENTS. 

§  1.  Or  I]rDicTABi.B  Mibdbmbanoubs  in  Gbnbral 

CoiisidarBtkm  of  Misdeeds  wMeh  are  and  sre  not  indkstable  .    307 

Jarisdiction  of  tbe  Sessions  in  ...  .    314 

i  S.  ASSAUITB 

1.  CoBsnon  Assaidt,  Law  of;  wben  jnstifiable  ;  bow  ponisbed  ib, 

Fktrmqflmdietmtmi/or  ....    319 

2.  Assaults,  aggmvated  by  tbe  Natnn  add  Degree  of  Vioknee  nsed  .      ib, 

Forwu  Iff  Adieimmiijbr  .      ib, 

3.  AaomltB,  aggravated  by  tiie  Intent  .    320 

Pnniahaaent  md  Forms  ,      ib. 

4.  Assaahs,  aggravated  by  tbe  Employment  or  Office  of  tbe  Party 

aaaanked,  witb  Forms  .  .322 

{  3.  Babbatkt 

(fflmdieimemi/or  ....    324 


XVI 


CONTENTS. 


PA  OB 

i  4.  Challibngimo  and  bkarino  Challbmobb,  with  Formt   .  .     825 

%  5.  Chbats  and  Falsb  Pebtbncbs         ....     326 

1.  Cheats  at  Common  Law»  with  Formt  .  .327 

2.  False  Pretencei  by  Statute,  with  Fomu  .328 

%  6.  Coin,  Mibdbmbanou&s  affbctino,  with  Form9  .  338 

§  7.  Compounding  Fblont,  with  Formt     ....     346 

§    8.    CONSPIRACT 

JorisdictioD  of  Jiutioet  in    .  .  .  .347 

Offence  of ;  Law  relating  to  ...  .     348 

Points  as  to  Indictment  .....  352 
Formt  qflndicimtnit  for  .....  353 
Ponishment  for    .  357 

i  9.  Cbublty  to  Chilobbn,  Sbbvants,  Faupbrs,  &c.  .    358 

f  10.  Embbzzlbmbnt  not  amounting  to  Fblont 

1.  Embezzlement,  Misdemeanour  at  Common  Law,  with  Fbrmt  .     361 

2.  Embezzlement  made  Mbdemeanonr  by  Statute,  with  Formt  362 

(11.  EscAPB,  Pound  Bbbach,  and  Rbsoub,  with  Formt  364 

§  12.  Fish,  taking    in   Pbitilbgbd   Placbb — Fishponds,  Bbbakino 

DOWN,    OR  putting   LiMB    INTO 

Misdemeanour  by  Statute,  with  Formt  373 

§  13.  Forciblb  Entry  and  Dbtaikbr,  with  Formt  .375 

f  14.  FoRBSTALLiNG,  Rbgratino,  AMD  ENGROSSING,  with  Formt  380 

%  15.  Gamb,  Ofpbncbs  rblating  to 

1.  Offences  under  9  6.  IV.  c.  69,  and  7  &  8  Vict.  c.  29,  with  Formt       ih, 

2.  Offences  under  7  &  8  6.  IV.  c.  29,  s.  30,  with  Formt    .  .    387 

f  16.  Indbcbncibs 

1.  Offences  against  Religion  and  Public  Worship  .  389 
Formt  qf  Indietmenit  .      ib. 

2.  Offences  against  the  Queen,  Insulting  Justices,  &c.  391 

Qflndtctmenit  for  Offeneetaffointt  PubUe  Decency  .    393 

$  17.  NUISANOBS 

1.  Nuisances  by  omission  to  Repair  Highways  or  Bridges  •  394 
What  are  public  Ways  or  Bridges  .396 
Outline  of  Law  of  Liability  to  Repair  .  .  .398 
Prosecution,  Requisites  of  Indictment,  Plea,  Proceedings  .  400 
Costs  .406 
Formt  qf  Indictment  for  Nuitancett  by  Omittion  to  Repair,  SfC.  .  408 
Formt  qf  Pleat  to  Indietmenit  for  Nuitaneet  by  Omittion  .    413 

2.  Nuisances  by  obstructing,  encroaching  on,  or  annoying  the  Public 


COKTENTS.  XVll 

FAOB 

in  vdag  Poblie  Highwmjn»  Bridg«f ,  or  narigable  RtTen»  with 

#bnHf           •<••••«  410 
3.  Nunaees  in  carrjing  on  nnwholesome  OocnpationB  near  Pablic 
Waji  or  HtUtationf,  keeping  Brotliel«»  dangerous  Animalf ,  ez- 

poaing  diaoaaed  Beraona,  &c.  with  Farnu                                    •  422 

f  18.  OmcBS,  RSFUsnro  to  accbpt,  abubing,  or  nbolbcthto 

1.  Offie&oe  of  refnaing  to  accept  Offices,  with  Fomu                          .  429 

2.  Oileoeea  of  Extortion,  OpprenioUf  and  Frand  in  Office,  with 

B|jji_.  199 

^mrWtm                   •                           •                           •                           •  •                        •                           •  ViJ* 

3.  Offence  of  Neglecting  the  Dntiea  of  a  Pablic  Office,  with  Formi    .  434 

f  19.  Okdbrs  €fw  JvancBS,  oisobbting  ;  Offence,  Indictment,  Fbrnu      .  439 

1 20.  BscBrvTXG  Things  vkz^awfullt  Obtainbd  on  Embbzzlbd 

When  a  MisdcBaeanov  hj  7  &  8  G.  lY.  c  29,  with  ^brmt                .  443 

\  21.  BioTB,  Routs,  and  ITNULwrui.  Assbmblibs,  with  F^>rm$               .  445 

i  22.  SouciTATiONs  TO  COMMIT  OiTBNCBS,  with  Fomu                           .  449 

f  23.  Spbino  Guns  and  Man  Tbaps,  Sbtting,  with  Fbrmt  .               .  452 


CHAPTER  VII. 

OF  THE  PROCEEDINGS  TO  JUDGMENT  UPON  INDICTMENTS,  IN- 
CLUDING EVIDENCE  AND  THE  CONDUCT  OP  THE  TRIAL. 

{  I.  Or  COMPBOMISB,  OB  SpBAKING  WITH  THB   PbOSBCUTOB  WITH  TRB 

Sanction  of  thk  Coubt,  both  before  and  after  Verdict  .    456 

§  t.  Of  DsMURBBna,  Plbab  and  Vabiancbs  in  Indictmbnts 

Herein  of  Demvrrers  •  «  .  .  •    457 

Pleaa  in  Abatement  and  Bar ;  the  General  Issoe,  and  Special  Pleaa    .    459 

I  3.  Of  TaLAvnaBs  and  othbb  Postponbmbnts  of  Trial 

I^w  of  Traverae,  with  J^braw  ofRetognizanee  to  Tiy :  Notice  of  Trial ; 

and  Proceedings  by  Defendant  to  obtain  an  AcqnitUl     .  461—467 

PosipoiitBg  preferring  a  Bin  ,  .467 

Poatpotting  IVial  in  general ;  Affidavits  and  their  Fttrm ;  Notice  of, 

andita/brw    .  .468 

PoatponementofTrial  by  the  Court    ....    472 
Befeadant'a  right  to  Copy  of  Indictment  .473 

i  4.  Of  AmBAiGNMBNT,  Challbngb,  and  othbb  Pbbliminabibs  of 
Tbial 
Order  of  trying  Fdoniea  and  Misdemeanours      •  •    473 

it         •  •  ,  •  •  •       ib» 

h 


ZTIll  COFTEVTt. 

PAOB 

<|ttaahtaig  Intfet— eat  .....  477 

Pleading,  or  Refbtal  to  Plead,  and  eallSag  Joiy  .  478 

ChaUenging  Jvnmwlien  a  ftiU  JnTjappean,  and  Lairaf  Challengei  •  482 

Swearing  the  Jvrjf  and  otter  PntKminariea  beiore  ooanmencing  Trial  •  492 

Opening  Speech,  and  eamnfaing  Witneaaea  lior  PwaeBotion  •  494 

Diachaiging  Jory  if  Indictment  dearly  bad  .  499 

i  5.  Of  the  Partb  of  ma  Cbabob  RcamBxiiQ  Aukw  ;  and  hereia  of 
Avermenta  as  to  Time,  Plaoe,  ftc.  or  Blaterial  Daacription,  which 
must  be  prored,  and  on  whom  the  AffirmatiTe  lies  .  *    500 

$  6.  Of  the  Dborkb  (or  Quaktitt)  or  Proof  rsqvirkd  to  aussTAir- 
n  ATR  A  Charor  ;  and  herein  of  the  Corroboration  of  a  Confeaaion 
or  of  an  Accomplice         •  •  •  •  .    503 

$  7.  Of  the  Kino  of  Proof  rrquibitb  to  sufport  a  Okaror  ;  and 

herein  of  the  Admiaaibility  of  Confeiaiona        .  .    505 

§  8.  Of  confining  tbr  Btidrncr  to  a  aiNGLB  Friwokt 

vh.  Election  by  Proiecntor  of  Felony  on  which  to  Prooeed  .    511 

§  9.  Of  tbr  Nbcrsbitt  of  Producing  tbr  bbbt  Eyidrncr  wbicb 
APPBAR8  TO  BR  IN  EziBTBNCB,  with  Meaning  of  the  Role ;  Notice 
to  Prodace,  and  Inadmiasibiiity  of  Heanay  .515 

i  10.  Of  Documbntart  Etidrncb  .  .  .  .  .518 

S  11.  Of  tbr  Comprtbmct  of  Witnebbbb  •  •  531 

1.  Of  Persons  incompetent  from  Defect  of  Understanding  .  533 

2.  Of  Persons  incompetent  for  Want  of  ReHgiovi  BeUef  '  52H 

3.  Of  Persona  (/brwttrfy)  incompetent  from  Intany  of  Character       .  539 

4.  Of  Persons  incompetent  by  reason  of  their  Connexion  as  Hosband 

and  Wife       .  .541 

■ 

Prosecator,  accomplice  party  entitled  to  reward— jointly  indicted,  ftc.    542 

§  12.  Of  calling  and  bzamining  Witnebbbb 

EiTect  of  desiring  Witnesses  to  withdraw                                             .  544 

Calling  Witnesaea  on  Recognisances    .                                               ,  ib. 
Calling  and  examining  Witnesses,  and  Matters  to  which  they  may  and 

may  not  be  questioned      .....  546 

Examination-in-chief,  Cross-examination,  Re-examination,  548 

And  allowing  Inspection  of  Copies  of  Depositions  to  Prisoners            .  552 

I  13.  Of  tbb  Dbfbnob,  Rbplt,  and  Svmmino-vp 

OiBce  of  Prisoner's  Council  in  objecting  point  of  Law  555 

Address  of  Prisoner  or  his  Counsel      ....    556 
Eridence  in  Answer  to  the  Charge ;  and  herein  of  Insanity,  Infancy, 
CoYcrture,  &c  •  .  .  .  .    557 


Qwium.  HUE 

PAOB 

•                •                •                •                •  561 

^utntKBt          •                •               •               •               •  to* 
i'  Evidenee  in  reply,  «.  g»  profingf  Pnviom  ConTiction» 

sad  Bight  of  Priioner  or  his  Counsel  to  Reply  thereon             .  564 

GcDcral  Reply  on  whole  Case  565 

winriny-np         •               •               •               •                •  567 

DmAufja^  Jury  when  Prisoner  or  Jnror  ill,  Witness  absent             .  568 

Wlthdimwinf  Jwor  in  Crinunal  Cases                                                 .  569 

I  14.  Or  TBS  Dbubbration  aitd  YBnniCT  of  thb  Jury,  with  its  Effect  570 


I  15.  Ov  JmscMBifT  Ain>  IhscBAmcn;  and  herrin  of  Arrest  of  Judgment; 
]fil%alioD  of  Sentenee ;  Pestponement  of  Jndgnent ;  Pdnidinients 
of  Fdony  and  Misdemeanonr ;  Casea  where  Hard  Labonr  may  be 
.;  Tssataaent  of  TVaaspoited  Connote ;  levying  FhMs  and 

.    577 


CHAPTER  VIII. 

OP  THB  ORIGINAL  JURISDICTION  OP  THE  SESSIONS  IN 

PENAL  AND  CITIL  MATTERS. 


f  1.  Ov  TBS  OuciNAL  JuusDicncnr  ov  tbb  SsatiOBB  in  Pktal  and 

CiTiii  MATtmmM  wnnmhhLT        ....    592 


$  S.  Of  tbb  Ougtkax.  JuBisnicnoir  of  tbb  Sbssions  in  Casbs  of 

.  .  •  •  •        w7v 


I  3.  Of  ABnci.B8  of  tbb  Pbacb,  Law  relating  to,  with  .FbnMs  .    594 

§  4.  Or  WKB  DnionAL  of  Taobaiits,  cai^lbb  Inoobbioiblb  Rooitbb; 
aad  hsfsin  Idle  and  Disotderly  Persons,  Rognes  and  Vagabonds, 
Ineonigible  Rogues,  Powers  of  Jnstiees  under  Vagrant  Aot,  and 
Appeal  *    605 

CHAPTER  IX. 
OP  GENERAL  MATTERS  RELATING  TO  APPEALS. 


I  i.  Of  tbb  Jitbtsdiction  of  tbb  Sbssions  to  bntbbtain  Afpbals, 

AK9  TBM  RwBT  OF  AVFSAJU,  AND  TBB  PABTIBB  TBXBBTO  .     613 

f  1.  Of  tbb  Sbmxons  to  wbicb  an  Appbai.  mvst  bb  fbbfbb&bb 

TowhatJQBtfofSMion  .619 

Inrs^peetof  Plaer  .     U, 

In  point  of  TlsM  .620 

52 


XX  CONTEWTS. 

VAOB 

"  Nat  SetBOs/' its  MeuuBg  .622 

From  what  Thne  "  Next  Senkms  "  reckoned  in  Entering  Appeal       .    62S 

f   3.    Of  TBI   StBFS   P&KX.IMINAmT  TO  THB  EXTUIKO   AN  AfPBAL    ffOR 

Hbauno  ;  and  herein  of  Notiees  of  Appeal  generally 
When  eonricting  Jnstioes  nratt  inform  Buty  of  Right  to  Appeal  on 

gifing  reeognixanoe  .....    629 

Notiee  of  Appeal,  when  made  neceanry  ...    630 

Verbal  or  written  Notioea ;  reaaonable  Notice ;  Time  of  giiing  Notiee 

of  Appeal  •  •  •      tfr. 

Title,  Direction,  and  Contenta  of  written  Notioea  of  Appeal ;  by  and 

to  whom  to  be  given ;  how  lerved ;  and  herein  of  gronnda  of  Appeal 

generally  •  •        •       •  •    633 

f  4.  Of  tbb  Entbt,  Calling  on,  Rbspitino  or  AojoumNiNO,  Hsab* 
nro,  AND  Dbtsrmination  of  Afpbals  at  thb  Quartbr  Sbs- 

SIONS 

Entry  and  calling  on  for  Trial              .                .                •  •  638 

FhMif  of  notice  of  Appeal     •               .               •               .  •  639 

Beading  order,  &c.,  appealed  against  .  .  ib, 
Adjonmment  of  hearing  of  Appeal,  t.  «.  Bnierm^  wnd  tUtfUmff  and 

Costs  thereof    •                                                               •  •  t^. 

Sessions  csnnot  delegate  Jadidal  Power              •               •  •  644 

Special  Entry  where  Order  qoashed  on  groond  merely  Formal  .  646 

What  Justices  may  share  in  the  Decision  649 

Jndgments  of  Qoarter  Sessions  on  Appesls  generally  condosiTe  •  650 

Altering  Judgment                .                •                •                *  •  654 

Eqnal  Dirision  of  Justices    .                •                .  .  ift. 

General  Control  by  Qneen*s  Bench  over  Plractiee  of  Quarter  Sessions  .  656 

CostsofAppeak^JkcanfamTiisfcrRitiiMl'' at  Qoarter  Sessions  .  658 

Becord  of  Appeal  having  been  heard    •               .               •  .  659 

CHAPTER  X. 

OF  APPEALS  AGAINST  POOR-RATES ;  THE  APPOINTMENT  OF 
OVERSEERS,  AND  OVERSEERS'  ACCOUNTS. 

$  1.  Of  ths  Riohts  of  Appeal  against  Poor-Ratbs,  and  to  what 

Session  ......    660 

f  2.  Of  the  CoNDmoNB  or  Appeal  against  Poor-Ratbs  as  Parties 

to  the  Appeal,  &c.      .....    663 

f  3.  Of  the  Grounds  of  Appeal  against  Pooe-Rates 

Subject  embraces  whole  Law  of  Rating  •  .    667 

43  El.  c.  2,  s.  1,  Test  of  Law  on  Subject  •  .      t*. 


C0HTENT8.  Un 

FA6K 

By  wkoB  Rate  it  to  be  made  •  •  «  •    668 

Vmyom  for  whksti  Rate  may  be  made,  and  its  Pryceeds  applied  669 

Wbat  axe  the  Sobjeets  in  respect  to  which  the  Assessment  may  be 


Lands  and  Hovsea         •  •  .  •  •    671 

How  Land  and  Houses  most  be  occupied  to  render  them  Rateable    674 
On  what  Principle  and  in  what  Manner  Lands  and  Houses  may  be 
Rated  in  respect  of  A^oncts  or  Circnmstances  increaang  their 
Talne  to  their  Possessor  •  .679 

Fsrochial  Aaaeannents  regulated  by  6  &  7  W.  lY.  c.  96     .  .    684 

Hthes,  &C.  .  .687 

Coal  Mines,  &c.  .  •  .68 

SakaUe  Underwoods  .a. 

OfterSnlgcct Matters  of  Rating  forwhioh  Parties  liable  aa  Inhabitants, 

and  who  are  such  InhahitantB  ....    689 

Plaee  of  Rating  Real  or  Personal  Property  .690 

Manner  of  making,  allowing,  and  publishing  Rates  •    691 

i  4.  Or  ruM  Tuai.  of  Appsals  AeAixtT  Poor-Ratbs  ;  and  trb  Juno* 

MSST  OF  THZ   SlBSIONS  TUnBOlT ;   AND  HSRBIir  OF  AXUKOIN* 

Ratxs  •  .694 

f  Sl  Of  Affbalb  AeAmsr  trb  AFFOXimiBirr  of  OFBrnsBBma  •    699 

S  6.  Of  Affbalb  bblatino  to  tbb  Accoumtb  of  Pabish  Officbbs 

And  sgainst  Allowanoe  of  them  «  .  •  .    70G 

CHAPTER  XL 

OP  APPEALS  AGAINST  ORDERS  OF  REMOVAL. 

I  L  Op  Rbmotai.  ;  and  herein  of  the  Power  to  Remore ;  of  the  Partie» 

Rcmorable;  of  the  requisite  Examinations;  of  theOrderof  Remoral 
— its  Ftrm^  of  the  Suspension,  Execution,  Abandonment,  and 
SupcTirdfug  of  it ;  also  of  the  Time  of  Remoral  •  .    710- 

I I  Op  tbm  Bxobt  of  Affbai.  aoainst  ax  Obdbb  of  Rbmoyai.,  akd 

TO  WHAT  Sbssioms  ;  and  herein  of  the  Notice  of  Appeal  and  its 
Form;  Statement  of  Grounds  of  Appeal;  its  form;  and  other 
Matters  necessary  to  the  regular  exercising  of  the  Ri^t  of  Appeal  •    786 

I  9.  Op  SBTTi.B]fBiiTB  BT  BiBTH ;  and  herein  of  Bastard  Settlements       •    758 


I  4.  Of  8Bm.BMBirr  bt  pABBirrAGBj  elar.  of  Leptimate  Children ;  and 

hcrelB  of  Emancipation    .  •  •  •  •    761 


ytii  co9T£irts. 

PAOB 

i  5.  Of  SBTTBcmirT  bt  Mabaulok  ;.  and  lienlli  of  9dtjffguaf  and  Ito 

Women  during  Conxtun,  tihd  BvUenoe  of  Ifenliige  .    764 

S  0.  Of  Sbttluunt  bt  Afpbbnticbship  •    771 

'  1.  Of  the  Binding,  and  Fkrties  thereto  •  •    772 

2.  Of  the  Reddenoe  under  the  Binding  and  Aaaignment     .  .781 

3.  Of  Prematore  Termination  of  the  Contract  of  Binding  hj  Death, 

Bankruptcy,  Cancelling  Indentures,  &c.       .  •    785 

4.  Of  the  ETidence  of  the  Binding       ....    787 

I  7.  .Of  Sbttlbmbmts  bt  Hirxmo  and  Sbryxcb     •  • 

.  1.  What  Unmarried  Peraona.  might  gain  a  Settlement  by  Hiring  and 

Serrice          .......  789 

2,  What  Contract  of  Hiiing  neceaaary  to  a  Settlement                       .  790 

3.  What  Sendee  necessary  to  a  Settlament  and  of  Coiqding  Services  .  796 
.  4.  Of  the  Residence  necessary  to  this  Settlement                                .  802 

$  S.  Of  Sbttlbmbmt  bt  Rtintire  a  TtemsaMT ;  Law  as  befoN  Sad  July, 
1819,  and  herein 
1.  WhatisaTenenaent.    2.  WhatTaking  or  Occupation wouUlsuifice. 

3.  True  Mode  of  Estiinating  Value  .  .  .    803 

Law  as  altered  by 

59  6.  III.  c.  50  .  .  .813 

6  0«  IV .  0.  »7,  after  RepHd  of  59  e.  HL  o.  ftO  .    819 

1  W.  IV.  e.  18,  and  4  &  5  W.  lY.  c.  76     .  .  .    821 

$  9.  Of  Scttlbmbnt  bt  Patmbitt  of  Pauochial  Taxbs  .    824 

§  10.  Of  Sbttlbmbmt  bt  Ebtatb  ....    828 

§  11.  Of  Sbtti^mbmt  bt  Sbrtimo  am  Officb  .    842 

§  12.  Of  Sbttlbmbnt    bt  AciarowLBDOiiBMT,    vix.  bt   Cbrtificatb, 

Rblibf,  and  Non-Avpbal  aoaxnbt  OiaoBR  OF  BiBifowAi.  •    844 

§  13.  Of  thb  Trial  and  Dbtbrmxnation  of  Appbalb  aoainst  Ordrrb 
OF  Rbmoval,  and  herein  of  removing  Paupers  back  after  Order 
quashed  on  Appeal,  and  Amendments  by  the  Sessions  of  these 
Orders,  &c.       .  .  •    848 


coarwam,  xsui 

CHAPTER  XII. 

or  CBBTinCATBS  OF  CONVICTIONS  OF  JUSTICES^  AND  APPEALS 
AfiAINSr  THEM ;  WITH  PRECEDENTS  OF  ORDERS  OF  JUSTICES, 
AliD  CONVICTIONS  IN  PARTICULAR  CASES. 

VAOS 

i  L  Or  CmanFicATss  or  JunrcBs  to  Quabtka  Skmiohb  nr  ow>Bm  to 
DnrsBTtiro  oa  Sioppzko  Hiohwats  WDn  5  &  6  W.  IV.  e.  50, 
An  Appbals  AOAnm  thxm        .  .  .  •    861 

{  2.  PiscBDcm  OF  Objibbs  op  JvnxcBS  in  Pbttt  Sbsbioms,  in  Pab- 
TicuutB  Cabbb;  €,g.  Appbbmtxcbship  axs  Fbaudulbxt  Rb- 

-    MOTAL  OP  GoOBB  .11. 

f  1.  Op  CoBmcnoBt  bt  JumoM  ik  Gbkbaal,  akd  Appbax^b  AaAaor 
THBM ;  and  kenm  of  the  mwtaX  Ptrti  mod  RaqniiBtiat  of  a  Convic- 
tkio ;  witli  the  Arm  giTen  by  3  6.  IV.  c.  23  .    871 

I  4.  FBBCBBBim  OP  CoRTicnoNs  IN  Pabticulab  Casbs,  aa 

Aaaanlta  .912 

For  Offeneea  relatiiig  to 

.    9U 

.    915 

Stealiag  Doga  (aee  Addenda)  .917 

Fkh  .  .  .918 

Foreibla  Entry  and  Detuner  .920 

For  fUmaling  and  Damagiag  Frait  or  Vcgetabtea,  &c.  -    922 

For  OiEeneea  relating  to  Game,  Conica,  Woodcocka,  &c.  .     924 

For  Offenoaa  rdating  to  Treea,  Shmba,  &c.     .  .930 

.    931 


CHAPTER  XIII. 

Of  THE  TERMINATION  OF  THE  GENERAL  QUARTER  SESSIONS 
OF  THE  PEACE,  AND  THE  MATTERS  INCIDENT  THERETO,  OR 
ARISING  OUT  OF  ITS  PROCEEDINGS. 

1 1.  Op  tbb  TsBMiirATioir  op  Sbsuom a     •  •  •  .933 

f  S.  Op  RbpbbBkcb  to  Judcbb  op  Absibb,  ob  thb  Coubt  op  QoBSir'a 

Bbvcb,  oir  A  Spbciai.  Cxbb  .934 


f  S.  Op  tu  Rbmotai.  op  Pbocbbdinos  bt  Cbbtiobabi  and  Wbit  op 

Ebbob;  witiiJbrMf  of  Write  and  Return  .947 


XXIT  CONTENTS* 

PAOB 

I  4.  Of  Cosim 

1.  Of  Cofti  on  RemoTil  of  IndietiiienU  bj  i>c^bid^mlff  bj  Certk»rari      970 

2.  Of  Coiti  on  Criminal  ProMcntioiis  .  .  .973 

3.  Of  Cofti  on  Appeals  agtinst  Poor-Rates         •  .978 

4.  Of  Costs  on  Appeals  against  Orders  of  Remoral  •  •    979 

5.  Of  Costs  of  Maintenance  on  a  Sospeaded  or  Executed  Order  of 

Remoral        ......    980 

6.  Of  Costi  of  Appeal  against]  AUowanoe  and  DisaDowanee  of  Ac- 

counts of  Parish  oiBcers  .  •  •  •    984 

I  5.  Of  Outlawry       ...••.    985 
f  6.  Of  Paboons  .  .  .988 

I  7.  Of  FOKFSrrBO  RnOOGNIBAKCBft  AND  ESTRBATS  .  *     994 

I  8.  Of  Rbstitution  of  Goods  obtaxkbo  bt  Thbft  ob  Fbaud  .    998 


CHAPTER  XIV. 

OF  QUARTER  SESSIONS  AND  OTHER  MATTERS  INCIDENT  THERETO, 
IN  BOROUGHS  HAVING  GRANTS  OF  SEPARATE  QUARTER  SES- 
SIGNS  SINCE  5  &  6  W.  IV.  e.  76  .  .  .  .  1000 


CHAPTER  XV. 

OF  OTHER  MATTERS  WITHIN  THE  JURISDICTION  OF 

QUARTER  SESSIONS. 

f  I.  Of  Obdkbs  of  Bastabdt,  and  Pbocbbdinos  concbbkino  tbbm  ; 
Jurisdiction  of  Quarter  Sessions  before  14th  Aogost,  1834,  and 

down  to  26t]i  Angnst,  1839  ....  1014 

Present  mode  of  obtaining  Orders  of  Filiation  by  Women  .  1016 

Settlement  of  Bastard       .....  1024 


Mother  bovnd  to  maintain  Bastard,  and  for  how  long 

Endence  of  Paternity       • 

Profing  Illegitimacy 

Points  as  to  Form  of  Order  of  Filiation 

Appeal  for  pntatiye  Father,  against  Order  of    . 

Certiorari  .  .  *  • 


a. 

1026 
1027 
1028 
1019 
1030 


f  2.  Chapbls  of  Pbotbbtakt  Dissbntbbs  AMD  Roman  Catholics        .  1030 
$  3.  CouNTT  Bbidobs  •  •  .  .  ,     ib. 


CONTENTS. 

xz? 

PASS 

f     4.  COCVTT  Ratem                       •                   •                  •                  . 

•  1031 

1    V  FuscDxr  AND  Loan  Socibtiks 

.  1037 

1    C  Gaou                  .                •               .               •               . 

.  1038 

1      7.  HlOHWATB               .                       .                      .                     .                     , 

.  1040 

f     &  LrCUMITBXS            .                     .                    .                   .                   , 

.  1041 

1       9.  LCMATtC  AST&UMS                      .                      •                     •                     . 

.  1044 

1  If.  FaLLntm  Flacks  at  Couimr  Elections 

.  1045 

§  2L  Sbiks  Halxs       •                 .                •               .               . 

.  1046 

f  121.  l^nATBNs,  I«rcxK8ixe         .                .               .               , 

.      t». 

1   IX   TAfiNANTB                                             .                      .                    .                    . 

1047,  605 

1  14.   WXISNTS   A]rj»    MmAMUWLMS 

.  1047 

STATUTES  REFERRED  TO. 


••t.2, « 

4E13,c2    . 
MEd.3,clO 
UEd.  3,0.2 
2, 


16 


14 


SEd.3,it5,e. 

a  Ed.  3,  e.  • 

34Ed.3,cl    2,  73, 104,  U6,  l«l,i96 

KEd.3*e.l2 


3IE4.3,cU 
»Ed.3 
SH.4,c  10  . 
llH.4,c9    . 
UH.4,c4    . 
SR.  2, 11.2,^4 
ttlL.2,e.l, 
12ft.2,c2   . 
— —  clO 

UR.2,it.l,e.7 
14  R.  2,  ell 
UR.2,e.2   . 
lH.S,c4    . 

c5     . 

IH.5,gt.l,e.  4,1.2 

it2,c  1 

e.4 

3H.5,c7     . 
»H.5,ft.l,cl 
SH.6,cl5  . 
•H.«,c9    . 

c  10,^.2 

cl2   . 

B  H.  6,  c  0  . 
■■  c  9,  ■»  1 

)ft4Ed.4,c.l 
lR.3,c3     . 
»«.7 


e.38 


VAOB 
113 

9 
373 

432,433 
116 
431 
104 
133 
137 
120 
486 
364 
396 

.  2,120 
161 
103 

lU,  161 
2 
229 
U3 


64 

475 

4M 

386 

492 

67 

91 

91 

91 

2,01,64,65,90 

82 

2,61,69 

.        377 

153 

203 

•1,64,65 

82 

82 

157 

212 

159 

377,  378, 928 

203 

238 

.    9,434 

.    5,104 

78 

•      1039 

%         81 


3  H.  7,  e.  1 


8.6 


c2 


19  H.  7,  e.  10 

21  H.  8,  e.  11 

22  H.  8,  e.  5,  n.  3, 4 
-^— -   e.  5,  t.  9 

e.14 

28  H.  8,  e.  11 
32H.  8,e.  3   . 
33H.  8,  C.9   . 

c23 

34H.  8,  e.  14 
34&35H.8,  9.14 
35  H.  8,  0.  0 
37  H.  8,  0.1 
•^— —  8.  3 


C.8 


1  Ed.  6,  c  7 

—  c.  12, 1. 10 
2Ed.€i,e.33 

2  &  3  Ed.  6,  o.  24 

3  &  4  Ed.  6,  c  1 
6  &  6  Ed.  6,  e.  4 
"  c.  14 

c.  25 

1  Mmr.  MSI.  2,  e.  18,  t. 
1  &  2  P.  &  M.  e.  10 

cl3 

2&3P.  &M.e.  10 
1  Eliz.  e.  1,  8. 19 
6  Eliz.  e.  1      . 
5  Elii.  o.  4    .' 
8.21 


—  c.  9 

13  Elis.  c  8,  8.  S,  6 

14  Elis.  c  5,  8. 37 
18  Elis.  e.  3    . 
8.2 


88.  26, 31, 

8.215 

8.40 

157,  226, 


C.5 


88.3,4 

31  Elk.  0.3,  8.4 
-^—  c  5 
39  Elis.  0.4,  8.4 

c.  18,  8.  30 


2 


PAOB 

112, 142,  596 

597,  604 

181,  425 

163 

338,542 

1031 

398 

485 

378,996 

485 

426 

485 

986 

108 

492 

105 

78, 105 

220 

90 

500 

500 

160,  178 

105 

220 

380 

33,615 

89 

485 

9,523 

9,523 

535 

169 

360,  772 

322 

771 

360, (593) 

594 

314, 352 

157 

1032 

1014,  1015 

96, 1015 

233,  346 

346,  347 

104 

233 

580 

157 


314, 
41 


43  RUs:  e.  2     0,  668,  677,  689,  726, 

779, 985 


XXVIU 


STATUTES   REFERRED   TO. 


PAGE 

43  Elis.  c.  2,  s.  1  13, 15,  667,  687,  704 


8.4 

t.5 
8.  6 
8.14 

s.  38 


— ^  c.  3 
■  c.  5 

1  J.  1,  c.  11 

2  J.  l,e.  4 
7  J.  1.  e.  5 
21  J.  c.  4 
21  J.  1,  c.  8 


8.2 


■  c.  12,  8.  5 
c.  15 

■  c.  25 

3  C.  1,  c.  1     . 
3  C.  2,  c.  2,  8.  15 
12  C.  2,  e.  24 
8.  25 


707 
772 

660,  699,  701,  702 
1032 

685,  689 
952 

766,  767 

986 

98 

233 

970 

601 

98 

380 

377 

389 

1014 

614 

143 

528 


13C.  2,c.  12,8.  4 
13  &  14  C.  2.  c.  12  669, 710, 712,  719, 

726,742,783,791, 

803,804,807,810, 

819,860 

8.1    716,736,840 

8. 2  623,  737,  738. 

743 


8.15 
8.21 


14  C.  2,  c.  12,  8. 18    . 

16  &  17  C.  2,  c.  8 
22  C.  2,  e.  1 ,  8.  6 
22  &  23  C.  2,  c.  22      . 

8.9 

— c.  25,  8.  3 


25  C.  2,  e.  2 

30  C.  2,  Bt.  2,  8.  2 

c.  3    . 

31  C.  2,  c.  2 


8.7 
8.14 

^—  c.  3,  8.  9 
1  J.  2,  c.  17,  8.  3 


124,  126 
668 
434 
201 
73 
997 
108 
881 

.  86,  169 
170 
169 
145 
469 
580 
587 
712 


I  W.  &  M.  8688.  1,  e.  1, 88.  6,  7      170 


1  W.  &  M.  c.  18 


170, 1030 

170 

391 

105 

105,  106 

79,  106 

988 

c.  21,  8.  4  '  78,  105 

2  W.  &  M.  8688.  1,  e.  5,  8.  4  .        370 

3  W.  &  M.  c.  9,  8.  4  .  255,  294 

c.  10,  8.  5  .  .     ■  282 

c.  11         736,  764,  781,  788 

■  8.  6      395,  824,  826, 

827,  828,  842 


8.13 

8.19 

c.  21,  8.  5 

8.6 

8.  8 

.  2,  e.  2 


PAGS 

3  W.  &  M.  e.  11,  8.  9  (736,)  737,  984 


783 

195 

723 

771,  774 

988 

229 

169 

111 

777 

956,965 

426,  712 

970 

106 

842 

146 

169 

636, 537 

8  &  9  W.  3,  c.  30    5,  6,  620,  698,  788, 

844 

8.3   .         (979.)  981 

8.6   .  4,5,737 

8.8   .  .    6,788 

C.33         .  .        970 

8.2   .  956 

9  &  10  W.  3,  e.  7,  88.  2,  3      .        421 
ell  788,808,841,842, 

844 

; C.  25,  8.  30 

' c.  27      . 

c.  71 


8.38 

3  &  4  W.  &  M.  e.  9,  8.  5 
3&4  W.  &M.  e.  11,8.  7 
g.  8 

4  &  5  W.  &  M.  e.  2     . 

4  &  5  W.  &  M.  c.  22,  8.  4 
e.  24   . 

_—  i.  5 

5  W.  &  M.  c.  21,  88.  2,  3 
5  &  6  W.  &  M.  c.  11,  8.  2 
5  W.  &  M.  c.  11,  8.  3 

5  &  6  W.  &  M.  c.  11,  88.  2,  3 

1  W.  3,  8688.  1,6.21,8.5 

6  &  7  W.  3,  6.  6 

7  W.  3,  c.  3,  8.  7 
7  &  8  W.  3,  c.  32 

C.34 


10  &  11  W.  3,  6.  23,  88.  7,  8 

11  &  12  W.  3,  e.  15    . 
—  6.  20,  8.  2 

1  A.  c.  8  •  • 
8t.  1,  c.  8 

""""""  C.  5f  •  • 

Bt.  1,  C.  18,  8.  2 

■  8.  5  . 

8.13 

2  &  3  A.  6.  6, 8.  2       . 

3  &  4  A.  e.  18 
5  A.  c.  6,  8.  2 
c.  14 

8.4 

c.  21 

^—  c.  31,  8.  5 

8  A.  6.  9 

8.  32 

8.40 

9  A.  6.  21.  8.  7 

12  A.  c.  7r     . 

6.  18 

8t.  1,  c.  18 

8t.  2,  c.  9,  8.  21 

1  6.  1,  c.  5  . 
— ^  c.  12  . 
-^— -  c.  13  . 
1  0. 1,  Bt  2,  c.  13 

4  G.  1,  c.  11 


777 

885 

804 

107 

169 

326 

2 

90 

146 

1031 

395 

395,  532 

704 

169 

580,  586 

13,  (370,)  879,  901 

892 

988 

294 

777,  781 

777 

778 

777 

268,  561 

.        844 

.        788 

777, 778 

448 

777 

169 

86,87 

580 


■TATUTES  REFERRED  TO. 


XXIX 


IG.  I.e.  U.S.  2 
5  G.  1,  c  27 
S&l,c4,  ■.  1 


PAGX 

540 
452 
777 


9  G.  1,  c  7   663,  669,  828,  829,  835, 

836 

1.  2     .     .    705 

1.4  843 

i-S  834 

m«  7     •  5 

s.  8  623,  631,  640,  641, 

642,  655,  657,  663, 
740,  741  (743)  755 


-•.9 

22 
1.1 


10  G.  1,  e.  10 

>.18 

12  G.  1,  c  29, 1.  4 
1  G.  2,  e.  5   . 
2G.  2,e.24  . 
cSl  . 

3  G.  2,  e.  18,  •.  5 
c  25 

—  e.  29 

4  6.  2.  c  26 
c32 

5  G.  2,  e.  18,  t.  2 

3, 


c  19 


t.  1 
1.2 
1.5 


6  G.  2,  c  31 

7  G.  2,  e.  11 

9  G.  2,  c  5,  ••  34 

€.  23 

c  26 

ltG.2,e.28 


11  6.  2,  e.  19 


•■.2,5 

1.1 

•■.3,4 

S.4 

■i.  16, 


12  G.  2,  c  28,  ■.  6 

c  29 

».  1 


•■.3,4 

9.6 

•.7 

1.8 

E.  11 

•.W 

9.   17 

f.18 

t.21 

13  6.  t  e.  18, 1.  5 
e.J8.f.  59 


973,  981 
169 
303 
535 
89 
325 
169 
169 
86 
Add.  13 
169 
844 
227 
271,  273 
972 
89 
1029 
633,  849 
964 
972,  973 
524 
891 
79 
882 
86 
1046 
1046 
615 
370 
869 
870 
17  .  377 
955 
113 
1031,  1032 
.  1032 
117,  122,  1032 
.  1032 
122,  1032,  1037 
1032 
118,  1033,  1034 
.  1032 
.  1035 
965 
963,  Add.  14 
963 


13  G.  2,  c  29 

15  G.  2,  e.  28,  s.  2 
c.  34 

16  G.  2,  c.  18 


c.  31 


1.1 
1.3 

St.  1,2 
■.3 


17  G.  2,  c.  3,  I.  2 

■      c.  5 
1.1 


e.  38 


PAOB 

760 
344 
222 
728 
650 
706,  698 
365  565 
.  (366) 
367 
692,  693 
716 
730 
6,  663,  707,  !J85 
696,  701,  704 
701 
702,  707 
4,  5,  6,  622,  623, 
640,  641,  659,  660, 
661,  662,  663,  694, 
698,  699,  701,  702, 
704,  707,  782,  978 
-^■^■■"■— ^— —  ■•  5   •     •  4,  5,  6 

i.  11  .     .    705 

e.50,  t.  3   .     .    914 

18  G.  2,  c.  20,  8.  1    82,  83,  84,  89 
■  tf.  2,  3,  4,  5,  6,  7,  8,  9 

84 

8S.  10,  11,  12,  13,  14, 

15       .    85 
20  G.  2,  c.  19    314,  360,  868,  894 


■.  1 
■.2 
I.  3 
•.4 


■.3 


c.  37 


22  G.  2,  e.  25 

■  c.  42, 1.  2 
— —  c.  46,  If.  1,  3 

8.  14 

c.  64,  ••  12 


23  6.  2,  c.  11,  8.  1 
8.3 

24  6. 2,  c.  44,  8. 1 

8.2 

8.7 

■  8.  8 


c.  55 


25  G.  2,  e.  36,  88.  5  to 
— — —  ••6 

26  G.  2,  c.  14 

c.  27 

— ^  c.  33 


8.6 

8.8 

8. 18 

29  G.  2,  e.  25 

30  G.  2,  c.  19,  8.  1 

15.24 

8.16 


c.  42 


31  G.  2,  0. 11,  8.  1 


10 


81, 


360 

104 

260 

109 

100 

108,  153 

154 

314,  452 

552 

96,  632 

98 

99 

95 

231 

425 

142 

91 

616,  727 

765 

770 

(765)  770 

770 

123 

777 

328.  331 

142 

337 

774 
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89  6.  2, «.  45»  t.  4 

4  G.  3,  c23,t.  1 

5  6.  3,  o.  14  . 

■       s.  6 
tf  G.  3,  o.  53 

7  G.  3,  0.  9 
C.21 

.     0.  50|  s.  1 

8  G.  3,  o.  15 

9  G.  3,  c.  20 

12  G.  3, «.  20 
.'  "        e.  61,  ■•  11 

C.71 

13  G.  3,  c.  78 

■  0.  31 


e.  78 
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590 

697 

373,  677,  880 

388 

86,  87 

88 

81 

260 

992 

1046 

480 

882 

380 

399 

180 

180 

17t  88,  406,  618, 

861,  1031 

8. 7   .         16 

•t.  SI,  24,  119    232 


Ilk  4,  5 


1.47 

S.48 

1«56 

1.64 

1.80 

e.  79, 1. 19 
c.  82 

1.2,5 


c.  84.  f.  38 
1.56 


14  G.  3,  c.  20 

c.  23 

c.  78 

15  6.  3,  c.  39 

16  6.  3,  c.  30 

■  c.  34,  8.  5 


17  6.  3,  c.  50 

18  G.  3,  c.  19 


19  G.  3,  e.  44 


8.16 

8.3 
8.4 

8.7 

8.45 

8.1 


€.  50 
c.  56 


—8.3 

20  G.  3,  c.  36.  8.  2 

21  G.  3,  c.  33 
.^—  c.  68 
22G.  3,-c.  38 

I      €.83 


8.7 
8«8 
8.10 


23  G.  3,  c.  58,  8. 1 

25G.  3,  c.  29  • 

■      c.  67,  88.  6,  7 


407, 


405 

42 

408 

408,  971 
624 
625 
1025 
760 
405 
805 
591 
154 
440 
140 
621 
777 
914 
777 

894,  899 
704 

618,  704 
149 
125 
170 
170 
874 
914 

914,  915 
760 
770 
273 
744 

669,  779 
711 
704 
128 
777 
112 
452 


27  G.  3,  e.  9,  8.  2 
—  C.29 


FAOB 


28  G.  3,  c  30,  8.  1 

0.48 

c.  49 

31  G.  3,  c.  32,  8.  5 

-  c.  33,  8. 10 
C.35 

32  G.  3,  c.  54 
— —  0.56 

0.57 


(531),  876 
.      104S 
772 
82 
ih,  103O 
391 
539 
788 
886 
860,  594,  781,  786. 
787,  868 
8. 1       .  785 


8.2 

8.  3 

8.5 

8.7 

8.10 

33  G.  3,  c.  54,  8. 15 

'      c.  55 


785,  869 
868 
785 
785 
778 
442 


311,  314,  360,  435, 

868 
35  G.  3,0.6  .    901 

-^—  c.  80,  8. 1   .         777 

0. 101   716,  729,  737,  739, 

758,  826,  844 


8.1 
8.2 

8.3 
8.4 
8.5 

8.6 


c.  113 


37  G.  3,  0.  90,  8,  1 
■      c.  99,  8.  31 

— —  C.  Ill,  8.  1 

i.  3 

c.  143,  8.  1 


38  G.  3,  0.  52 


88.  1,2 

88.  4,  5 

8. 12  . 

39  G.  3,  c.  85 

39  &  40  G.  3,  0.  94,  8.  2 

c.  106 

8.9 

41  G.  3,  0.  9,  8.  2 

c.  23,  8.  4  634, 664,  665,  703 


712 

728,  981,  982. 
983 
712 
825 
712 
714 
503 

777,  778 
154 

777,  778 
778 

.  1047 
462 
163 
164 

163,  175 

285,  290 

475,  476 
904 

.  989 
704 


8.5 

8.6 
8. 


0.78 
o.  85 
O.109 


88.9—46 
8.35  . 


42  G.  3,  0.  107 
0.119 


663,  664,  665, 

703 

664,  665.  697 
9(670),  704 

125 
92 
1043 
400 
112 
896 
426 


«6.1,e.M 


FAttB 


1 

5 


4t7,  MSI 


161.1.  59. 


e.77 

— - — c« 


667 


102 


4»€.3,e.58,iLl 

e.  74,  s.  IS 

C.75. 

e.77. 

■    ■      ■    cl43 
e.149 


9H 

770 

777 

778 

140,149 

140,160 

109 


40  6.  3,  c. 


&5 

—  fc7 

124.  >.  1 
-^1.2 

1.3 


00  6.  3.  e.  4 
c4S 

c49 


c  124,1.5 
c.  12S»  1.  4 


U  6.  3,  e.  36 

e.79 


1.1 
1.2 


1.7 


a  3. 


e.63 
&0« 

e.  93, 
c.U0,«.l,2 
e.143 
e.155 

11.2,4,5 

«.7,8 

1. 


043,  908 

uo 

770 

503 

777 

778 

811,031 

1014 

030,  640, 1014, 

1017 

441,  780,  (983) 

739,  SPtM 

728,  739 

441 

442,  719 

285 

080,882 

700,709 

701,  707,  708 

(700),  709, 985 

1013 

760 

1025 

779,  844 

302 


328 
tuu. 

1031 
804 
170 
170 
171 


58  G.  3,  c  113,1.  1 
c  127,1.3 


118 
538,  630 

04,  65,  67 

1031 

o9 

.    13,15 

772 

019, 1084 

(531),  779, 844 

577 

012 


04aS,e.l70,H.2,8 
■  ikO 

■     1,0        . 

1.10    . 


WAQU 

70i,  1080 


00  6.  3,.c  29 
c  50 


760 

403, (696) 

729 

108 

A«.0 

1.2  .      1009 

^■^^"  ••  4  104,  591 

1.10     .  591 

c  51     040, 1010^  lOH,  1004 


M* 


H.lt» 

1.2. 

1.12 

1.M 

1.16 
1.17 
1.18 
1.19 


-1.24 
92 


C.68 

1.  3 
i.  6 


e.  99 


-e.143 


1.20 


1.5 


56  6.  3,  c  49  . 

'C63  . 

■  c.  88 . 

c.  119 

C.133 

c.  139 


c  155, 1.  2  . 
e.  156, 1.  3  . 
C.184 

1.13     . 

8Bbed.Fvtl 

Schfld.  H. 


57  G.  3,  e.  9 
— — c  90 

C.91 

C.94 


1.2 
1.4 


58  G.  3,  e.  29 

■  c.  70, 1.  4 

«.  7, 10 

1.7 


59G.  3,e.  12. 


1.6 

1.7 
1.17 

1.28 


1083 

10S8 

122 

.  f,  619,  (1098), 

1084,1035 

100 

118 

H8, 1082,  1037 

122 

1037 

1010 

17, 38,  861 

032,  057 

16 

904 

080 

1031 

1031 

1090 

109 

382,777 

260 

816 

778 

H>33 

580,  993 

379 

809 

587 

753,  779 

780 

772 

785 

880,381,383 

280,  384,  582 

108, 154,  Add.  2 

.  1011, 1033 

1083  to  1034 

1035 

991 

975 

978 

425 

669,  716 

.    14,15 

609,704 

403 

.      (526) 


.    748,749, 
Multoll 
1.  7 
1. 9     . 
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59  G.  3,  c  28 
c.  50 
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185, 186 
723,  758,  804,  812, 


813,  817,  818,  819,  820,  821,  822, 

825,  827,  835 


c  95 

c  134, ».  6 
1.39 


cl36 


60  6.  3,  c.  1  • 
—  c.  4,  t.  3 

H.  4,  5,  6 

1.7 

60  6.  3  and  1  6.  4,  c.  4 


1  G.  4,  c.  23  . 
— —  c.  36  . 
— ^  c.  56, 1.  5 
—  c.  57,  s.  2 
1  &  2  G.  4,  c.  41 

c63 

C.85 

e.88 

3  G.  4,  c  23  . 


1.1 

1.2 

8.  3 

c.  24, 1.  3 
c.  33, 1.  2 
1.7 


5,669 
770 
614 

.  580, 587,  993 
8. 17  .     .    993 
.  (446) 
.  (461) 
.  (462) 
462,  467 
461,  462 
1.8  •    473 
1043 
3,  4,  5,  6 
633 
580 
978 
82 
1033 
367 
873,  883,  887,  890, 
899 
879 
883 
911 
295 
15,23 
23 
309 
604,997 
109,  110,  111,  996 
109,  110, 111 
141 
605 


c  75,  ■•  2 

c.  114 

c.  126.  s.  51 

1.60 

u.  107 

8.  110 

8. 132 

8. 137 

8. 139 

8. 148 


4  G.  4,  c  29,  8. 1 
— ^  c.  34,  8.  3 

c.  37  - 

■  c.  48,  8.  2 

c.  64  . 

8.4 

8.7 

8.10 


109, 


108 


110,  111 
111 
589 
771 

449,  581 
805 
215 
1031 
405 
877 
395 
324 
880 

360,868 
873 
589 
577 
303 
118, 1008 
1039 
606 
118 


4  G.  4,  e.  64,  8. 14 

8.16 


8.20 

88.  21,  22 

8.24 

8.26 

88.  28, 33 

8.39 

8.43 

8.44 

88.  45,  46 

8.49 

8.50 

8.53 

88.  54,  55 

8.74 


8.4 
8.5 

M.  7,  8, 

8.  10 
8.13 
8.14 
8.  15 

8.16 
8.17 

8.20 


c.  84, 


c.  85, 


8.21 
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119 

590,  1039 

108,  119 

119 

1040 

120,  1039 

1039 

590 

367 

368 

1038 

1039 

1039 

1039 

1039 

1037 

765 

770 

805 

876 

624,989 

1040 

143 

1008 

606,  611,  950,  1022 

590,  716 

.   606,  729,  931, 

985,  1025 

608 

610 

611 

•   (610) 

611 

634 

590,607,  609 

607 

606,931 

712 

367,  580 

109 

1007,  1009, 1012 


c.  97 

6  G.  4,  c.  16 


88.  1,  2,  8 
88.  10  to  13 
88.  22  &  26 

8.114 


c.  40 
c.  50 


49 


8.1 

8.2 
8.3 
8.9 

8.  10 

8.12 


1009 
20,1039 
590 
1012 
.  67,  452 
891 
786 
.  1039 
1004 
127, 128,  129. 
134,138 
104,128 
129 
15,  16, 132 
133 
133,134 
8.13  69,134,210,211 
8.  14  .     .    134 
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S&4, 


M,  ■.  16  . 

■-20  . 

■-  25  . 

1-27  . 

>.  29  . 

».  38  . 

8.  39  - 

8.  41  . 

8.42  . 

8.  43  . 

8.44  . 

8.45  • 

$.41!  . 

88.  48.  49 

8.  50  . 

8-51  . 

8.  53  . 

8.60  . 
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492 
69/210,211 

136 
.  (487) 
.  (486) 
101,  136 

134 

135 
133,135 

136 

138 
132,  138 

137 

128 
138,  490 

137 
493, 536 

575 


I 


62 


104, 137,  492 

c.  53.  8.  20     .  •        485 

c  57  723,  758,  804,  810, 

814,  817,  818,  819,  820.  821,  822, 

825,  826,  827 

8.1  819 

8.  2  825,  826,  828 

c.  61.  I.  35    .  503 

c  64,  ».  12    .     181,  200,  333 

8.35     .  .       1040 

c-  92  .        770 

e.  104, 8. 52   .  .        207 

c  125  .  .        878 

7  G.  4,  c  18  .       1039 

c  38  .  .231 

c  46  .        362 

e.  64  139, 196 

8.  J       .  .    (9)  10 

i.  2        9,  10,  142,  144, 

498. 507, (523),  524,  525 
8.  3  (10),  142,  144, 

498.  523,  524,  525 

8S.  4.  5  (10) 

8.  9         (295).  302, 505 

^88.10,11    181,294,295 

1.  12     .  .        209 

8.  13     .  182 

88.  14  to  18     (215),  256 

s.  19     .     205,  206,  460 

8.  20       194  (196),  197, 

198,  200,  201,  212,  219,  220,  225, 

226,  227,  457,  459 

8.21  (197),198,220,225 

— i 8.  22       149,  150,  (973) 

8.  23       320,  321,  449, 

(975),  977 

• I.  24  (976),  977 

•-25   977,1006,1011 

— ' f.  26     -  .      (977) 

^       i  8. 31     .     110, 604, 605, 

(995),  997 
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7  6.4,  c. 64,  s.  32       .  212,523 

7&8  6.4,0.18,88.  1,  3  .      (452) 

c.  27     79, 142, 157, 180, 238, 

268,  328,  362,  373,  539,  542,  581, 

880,891,975 


c.  27,  8.  1 

8.28 


-c28 


•8.  1 

8.  2 
-1.  3 

'  8.  5 

8.  6 
8.8 

1.9 

8.   10 
8.11 

8.   13 

8.14 
8.  15 


c.  29 


295,  582 
975 
493,  539 
481,  482 
.  (481) 
485 
574 
189,  579 
365, 579, 580, 581 
580, (224) 
585 
226,250.281, 
(224),  493 
540,  993 
222 
.  (224) 
270,  273,  284,  294, 
304,  387,  443,  579 
235.  253, 539, 579 
(257),  580.  917 
347,  423 


-  8.  22  . 

-  ■.  23 . 

-  s.  24 . 

-  8.  25 . 

-  8.  26 . 


•8.  2 

8.3 
-8.4 

•  8.  5  238,  (258).  Add.  2 
8.  10  304,  693 
88.  12. 13  (261),  262, 
263,  264,  267,  269 
8.  14  .  268,  577 
8.  15  .  .  269 
8.  21   .    (444),  238, 

Add.  13 

238,  (453) 

238, (454) 

453 

222,  262, 267 

(279),  (280), 

281,386,(915) 

(279),  (280), 

281,  916 

(279),  (280), 

281, (916) 

(279),  (280), 

281,  385,  299,  (916) 

8.  30.  (274),  277, 278 

(387),  388 

8.31.  238,930,(917) 

8. 33 .  .    238 

8.34.  373,374,907, 
(918).  919 

8. 35 .  .  880 
8.37.  (270).  271,  272 
8.  38 .  (274),  277,  278 
8.39.  274.278,925, 

930 
8.  40.274,(275),278, 

930. 

c 


8.27. 
8.  28. 

8.29. 
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7  &  8  6. 4,  c.  29,  0.  41 .    274,  275,  278 

I.  42.  274, (276), 278, 
279,  323, (922) 
I.  43.  274, (276), 278, 
279,  323,  (923) 
1.44.  (370).  271, 272 
I.  45 .  244,  256,  282 
I.  46 .  (283),  285 

I.  47 .  .      (284) 

I.  48.  21 7, (289), 291, 

292 
49. 
50. 
51. 
52. 


c.  30 


c.  37 
c.  38 
c.  53, 
c.  64, 


(362),  363 

.      (363) 

(363),  556 

.      (363) 

1.  53 .   192,  193,  197, 

(328),  332,  333.  338 

54 .  255, 256.  (299), 

300,  301 

56 .  (183),  299, 800, 

(443),  444 

67.    338,378,542, 

(998),  999 

58 .  (346),  347 

61 .  298 

63 .  323 

66 .  915 

.  69 .  988 

,  72 .  613,  629 

74 .  (277),  278, 895 

76.  180.(183) 

305,  581 

2.  220,304 

, 15 .  .      (374) 

.16.  .        303 

s.  21, 22, 24.        323 

27. 

28. 

38. 

40. 

41. 


84 
21 


8  G.  4,  c.  29,  s.  26 

9  O.  4,  c.    1    .  . 

— —  c.  16  . 
-^— ^  c.  17  . 
— — ^—  ss.  5,  6, 9  . 


c.  31 


8.  1 

1.2 

8.22 

8.25 

8.27 

8i.  28,29  • 

0.31 


375 
323 
613,  629 
895 
97 
108 
125, (233) 
908 
338,  334 
896 
367 
68 
220,  502 
.  88, 169 
89 
305 
581,  582 
577 
178,  767 
320,322,581,582 
.  (317),  892, 912 
.      (318) 
.     (296) 


9  6.  4,  c.  32 


0.1 
8.  3 
8.4 


e.  40 


8.  38 


c.  43     . 

88.  1,  2,  3 

8.4 

8.5 

8.6 

8.7 

8.  8 

8.9 

80.10,11, 

c.  50, 8.  12 
e.  61     . 
c.  69,  8.  1 
€.61,  8.  2 

88.  3,  4 

88.5,6 

0.7 

8.  9 

8.  10 

8.11 

88.  12,  13 

8.  14 

80.  15, 16 

8.17 

8.  18 

8.20 

8.21 

8.22 

8.23 

8.27 

8.29 

8.35 

—  8.  36 
8.37 

c.  64,  80.  2,  9 
e.  69 


12 


0.  1 


00.  1  to  5 
0.2 

8.4 

80.  6,  7 
0.8 
0.  9 

0.  12 
0.  13 


c.  83,  0.  9 
c.  92,  0.  8 


10  6. 4,  c.  7 

c,  46 

'  c.  56 


8.  6 


VAQm 

493,  S36,  537 

536 

539, 540, 993 

539,  540 

840, 1044 

.  6, 1045 

1016 

18,  21,  23 

18,  (19),  21,  23 

(18),  21,  23 

18,  (19),  21,  23 

.       (19) 
(19),  (20) 

.       (19^ 

•        (20) 

194 

985 
(24),  582 
.  (24) 
.  (25),  27 
.  (26) 
.  (27^ 
.        (27) 

:   S 
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437)  •  .945 

Bamesley,  (7  BoMt,  R.  381) 

781,  782 

(1  M.  Sf  8.  337)     784 

Bamett,  (3  Camp,  344)       •     518 

(3  C.  Sf  P.  610)  .     474 

(2  Buu.  Sf  M.)     .     179 


Reg.  V.  Bamoldswick,  (Inh).  (12 
L.  J.  {M.  C).  44 ;  4  Q.  B.  499)     410 

(4  Q.  B.  R. 

499)     .  .  .  .415 

R.  V.  Barnstaple,  (1  Barnard,  137)    668 

Barrett,  (4  C.  Sf  P.  570)     .     509 

(4  M.  Sf  8.  272)     .     428 

(84ak.  383)  .    893 

Reg.  V.  Bartlett,  (12X.  J.  {M.  C), 

187)    .  .  .  .157 

R.  V.  Bartlett,  (2  8e$9.  CSstet,  176)    439 

Barwell,  (6  T.  A.  75)  .    886 

Bass,  (2  Eatt,  P.  C.  566)   .     243 

(5  T.  B.  252)  .     953 

Reg.  O.Bath,  (Recorder),  (9  Ad. 

Sf  B.  417, S7l;  IP.  SfD. 469, 

622)  7,532,614/696,1011 

R.  V.Bath,  (Mayor),  (14  Bait, 

609)     .  .  .  .691 

Reg.  V.  Bathwick,  (Inh.),  (2  B.  Sf 

Ad.6Z9)         .  .767 

R.  V.  Battams,  (1  Bast,  298)     959,  966 

'.  BeacaU,  (1  C.  Sf  P.  313)     .    291 

(1  Moo.  a  C.  16)  216,  291 

Beaney,  {B.  Sf  By.  416)      .    500 

Beard,  (8  C.  Sf  P.  142)       .     556 

{8alJt.  278)  .  1026 

Beardmore,  (7  C.  Sf  P.  497)  (545) 

Beanlien,  (3  M.  Sf.  8.  229)    791 

Beavan,  {By.  SfM.  N.  P.  C. 

242)  .  .  .  .542 
Bedford  (Inh.),  (10  B.  Sf  C. 

54)      .  .  .    829 

Reg.  V.  Bedfordshire,  (JnsU.)  (6 

K.  Sf  Man.  134)  .  .    634 

Foster.  {11  Ad.  Sf  B.  134)    42,  46, 

756,  906,  907,  963 
Bedingham,(Inh.)  (13X.  /. 


{M.  C),  75 ;   1  New  8en.  C. 
105)      .  710,  711,  727,  753 
(5  Q.  B.  653)Add.  8 
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K.  V.  Bedvorth,  (8  Bati,  387)  .  688 
Meg.  9  Bcere,  (2  Jkf.  ^  Roh.  472}  569 
l.r.Becston.    (3   T.  R.   592)      744, 

755 

Bceilcy,  (4  C  ^  P-  220)    .  (498) 

lfl|.  V.  BdL  (C  4-  Mar.  249)  .  309 
L  r.  BeD,  (5  C.  ^  P.  162)        .    507 

{M,  Sf  Maa.  440)       .     566 

(7  71  JR.  598)  .    672 

Bdlamy  (U.  A>  If.  M  P.  C. 

170,171)  .  72,  (521),  895 

Bcbtod,  (iS.  ^  J^.  411)     .  256, 

282 

Bcifield   and  Sauidert,  (2 

Jtarr.    ML    948,  980,  984 ;    2 
£r«r^.  eA.  25,  «.  89)     188, 191, 192, 

317 

BcBtley,  {Bmrr,  S,  C.  425)    856 

Bcrkinc,   (eUed   m  1  WiU. 

240;  1  BU.  ML  Z9%  1  CkiL  ML 
477,  «.) 

Berks,  (Justs.),  (8  B.  Sf  C. 

857)     . 

-  (Dotylaton 


132) 

B^.  V.  Berks,  (JwU.)f  (8  Z>.  P. 
C727) 

(1  BoU, 

388) 

BeriMrd,  (2*  SaiM.  501  ;   1 

Id.   JKiym.    7,  94 ;    12  ITod. 
115;  SAim.  669,^.  5) 

BoTidge,  (3  P.  Wmu.  461) 

Bcniman,  (5  C.  4*  P.  601) 

Berry,  Lvcy,  (1  If.  Sf  Jiob. 

463)     .... 

—  Bcrvi^-OB-Tweed,  (Justs.), 
rS  B.  ^  C.  327) 

t,  (7  2>.  P.  C.  680) 

(9  C.  ^  P.  368) 

ei  si.  (2  Xd.  12«ysi. 


151 
402 
665 
48 
702 


124 

5 

214 

263 

1037 
971 
346 

352 


1167)  . 

—  Beverley    lighting     Com- 
■Miinnffi,  (6  Ad.  4*  JS.  645 ; 
\N.  9f  P.  646)  .    676 

—  BigBold,  (1  D.  if  B-  ^-  P- 

C.  59 ;  4  2>.  i^  M.  70)         557,  565, 

566,  (567) 

—  Baboroogli,  (1  B.  Sf  Aid. 
116)    .  .  .  .    774 

—  BnHnghim,  (2  C.  if  P.  234)    316 

—  BiffiBgfasy  (Ink.),  (1  N.  if 

P.  149)  .946 

—  BiDoigkwst,    (3   Mi.  9f  8. 

ISO)    .  .770 

—  BOton  (lab.),  (1  BoMi,  B. 

13)      .  .  .  .526 

r,  (7  Bkf/,  377,  380)   712, 

720,  721 


PAOB 

Reg.  V.  Bingley,  (4  H.  ^  ^.  567 ;  2 
N.  ffM.  103)        .       633,  719  830 

(5  C.  4- P.  602)     .    260 

Birchenough  &  anr.,  (1  itfoo. 

Or.  C.  477)    .  458,(479) 

Biid,  (2  Bam.  if  Aid.  522, 

524)       670.  706,  709,  965,  Add.  13 

265 
791 
222 


(9  C.  if  P.  44) 


732) 


Birdbroke,  (4  T.  R.  245)     . 
Birkett,  (1  C.  if  P.  216)     . 
—  David,   (8  C.  if  P. 


{R.  if  R^.  252) 


—  Birmingham  Gas  Light  fc 
Coke  Companies,  (1  B.  if  O. 
506)     .... 

(8  JB.^  C.  29)  . 

(9  B.  if  a  925  : 


iM.ifR.  691) 


(14  Bast,  251) 

(Inh.),  (5  Q.  JB. 

210;  13Xr./.  (^.  COl) 

and  Gloooester 


Railway  Compy.    (3  Ad.  if  B. 
233)  ... 


505 

504 


681 
65 

793 
711. 
938 

714 


588 


(9  C.  if  P.  409;    1  GaltifD. 
457;    2    Q.  JB.  B.  47,  233) 

401,  411 

(9  C.  ic  P469  ;  3  Q.  B.  12.  223) 

400,  482,  568 

—  Birt,  (5  C.  if  P.  154)       446,  449 

—  BUhop,  (C.  if  Mar.  202)    .     465 
(2  M.  if  Rob.  291)    464 


—  Bishop's  Anckiand   (Inh.), 
(1  Ad.  if  B.  744,  746)        404,  409, 

415 

(1 M.  if 

i2o«.  286)        .  .532 


Wearmonth  (Town- 


ship,) (5  B.  if  AdoL  942)         .  (718) 

—  Bishopton,  (9  Ad.  if  B.  24 ; 
IP.  4*  i>.  598)  .    807 

—  BUsez,  (1  B.  /.  hy  CML  28 
Ed.  1129,  n.  (s) ;  ^cr'#  R. 
304)    .  .  .  .869 

—  Bitton,  (6  C.  if  P.  92)        .    481 

—  BUekawton  (Inh.),   (10  JB. 

if  Or.  792,  798)  .     618,  1034 

—  Black  Callerton  (Inh.).  (10 
ild.  if  B.  679, 682  ;  2  P.  ^-D. 
479)  .  .      720,721,735 

—  Blsckfriars  Bridge  (Manches- 
ttr)  Proprietors,  (9  Ad.  if  BU. 

828 ;  IP.ifD.  603)  678,  691 

—  Blackson  &  others,  (8  C.  if 

P.  43)  .297 


llT 
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Reg.  o.  Blake.  (S  Airr.  M.  1731) 

377 
:  &  Tfa,  (IS  X.  /.  (If. 

C.)  131)  .  .  .348 

— —  BUiiey,  (itoA-.  240)  .    886 

BlM,  (8  C.  Sf  P.  736)     226,  250, 

263 

—  Bleasdale  ft  ear.  (4  T.  R. 
809)  .  .892 

Blick,  (4  C.  4-  P.  377)  271,  273 

BUM  (8  C.  Sf  P.  773)         .  (214) 

'^  Bloomfield  (C.  ^  Mwr.  537)  (332) 
*^  Blozham,  (1  Ad,  ^  IP.  386 ; 
3  JV^.  ic  M.  385)         941,  945,  960 

(22).  ^  Z.  168  j 

13  M.  he  W.  519)  .    963 

(Inh.),  (1    N9W 

8e$t,  C.  370)  .  .  .963 

«-—  Blyton,  A.  D.  1791.(2lie*«i. 

9(m*MM8S.)  .  .  .248 
Bobbing,  (5  Ad.  Sf  B.  682 ; 

N.  4-  P.  166)  .  .         842, 843 

->-^  Boden,  (C.  4*  Xtr.  395)       .    584 

Bodenham,  (Cowp,  78)        .    395 

(Inh.),  (6  T.  JL 

194)     .  .  .  .949 

—  Bodmyn,  (Inh.),  (Acrr.  8eii. 
C(U.  295 ;   2  Bo»,    756.    6th 

£d.  cited,  I  M.  ^  8.  442)  .  75 
<— —  Bolam,  (2  AT.  if  Rob.  192, 

292)  .  .  .467 

Boldero,  (4  B.  if  O.  467)    .    687 

•«-^- Bolton  (Recorder),  (14  L.  J, 
(M.  C.)  33)      .  .  .     909 

(1  Q.  B.  66)      94t  95,  99, 

724 

Bond,  (6   Ad.  ^  B.  905, 

908, 910)         .  .     618,  1011 

..^-*—  (2  8how.  503, 593)     592, 

711,859 
•——Booth,  (2  NoLP.  L.  54 1» 
n.)       «  •  .  .     147 

(17.  4- J^.  47,  n.  (a))  360, 

(361),  435 

F.  (VorkAu.  Aiprii, 

1843)  .  .  .457 

Bootymui,  (5  C.  if  P.  300)   217, 

290 

Borrow,  (3  B.  SfAid.  432)  .       12 

Borthwick,  (1  Domg.  207)  .    293 

Bosworth,  {8irm,  1 1 14)     89, 535 

Botfield,  (l  C.  SfMar.  151)     401 

Bottesford,  (  4  ^.  4*  a  84  ; 

6  D.  4- il.  99)  .  .  .    937 

Bencher,  (8  C.  Sf  P.  141)  .    557 

Booghey,  (5  Ad.  Sf  E.)        .    797 

.965 


(4  7*.  A  281) 


—  Bonghton    (Inh.),    (1    Ld. 
i^ym.426)  592,1014 
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Reg.o.  B<niltbee,(4.^.  Sf  B.  498 ; 

6Nmf.ScM.26)  652,928,929,940 
— ^  Bonm,  (Bmrr.  8.  C.  39)  .  726 
m^^^  Bonrton-on-Dvnimore,  (9  B. 

4-C.872)        .  .  .777 

--^  Bow,  (8  T.  B.  445)  •     84S 

--^  Bowden,  (C.  4- rir.  147)     •    268 
---'i— Bowen,  (C.  ^   Kir,    501, 

509)   .  .  (457),  458 

—  (9  C.  Sc  P.  509)  (468),  545 

' —  (5  T.  B.  156)  .  1026 

Bowee,  (1  7*.  R.  696)       595,  602 

—  Bowling,  (Burr.  8.  C.  171, 

177)  .  .  727,938 

Bowneai,  (4  M.  hf  8.  210)  .    809 

Bowter,  (8  D.  P.  C.  128)     •    377 

Boiall,  (4  Ad.  Sf  B.   513, 

797)      .  .  952,958,965 

Boyall,  (2  Burr.  834)  .     311 

Reg.  9.  Boynes,  (1  C.  4*  JTtr.  65)    528 
R.  o.  Bradenham,  {Burr.  8.   C. 

394)    .  853,856 

Bradford,  (9  Ba»t,  97)         .     983 

(4  If.  4- A  317)   .     680 


Bradshaw,  (7  C.  hf  P.  233)  (372) 
Brain,  (3  B.  Sf  AM.  614)  .  429 
Bramley,  (Burr.  8,  C.  75)  .     825 

(A.  4-  J^.  478)  255, 560 

(6  T.  R.  330  ;  ^iiH. 


J^.  P.  112  ;  2  8eii  Ca.  298) .     1028 

Brampton,  (4  T.  R.  348)    .    805 

Bramahaw,  {Burr.  8.  C.  88, 

98)      .  .      718,  726,  727, 826 

Brandreth,  (38  8t.  7W.  770)    483 

Bray,  (Bmr.  8.  a  684, 686, 

687)  .  937, 945,  972, 973 

Brader  (1  Eatt,  P.  C.  444)     518 

{Ruu.  8f  Ry.  337)  .    246 

BretteU  (3  B.  4*  il(2o/.  424)    688 

Brice,  (4  B.  8f  Aid.  606 ;  1 

GliMZ.  352)   .  .495 

Bridekirk,  (11  Bait,   204, 

304)    .  .  .  .410 

Bridger,  (7.  if  Gr.  437 ;  1 

M.  4-  W.  145)  .        577, 992 

Reg.  V.  Bridgewater  (Inh.)  (1  Ad. 
^  E.  711 :  2P.ifD.  586)    . 

(Mayor),  (10 


Ad.  if  B.  68)  . 


(10  Ad.  4*  B.  281) 


(Mayor,  &c.). 


(3) 
827 
7 


R.  o. 


(Inh.),  (10  ^iT. 


if  B.  693,  711,  717)     165,  410, 725, 

749 

■  (Dnke),  Tmateea 

of,  (9  B.  if  a  68,  72)      .    681,  683 

■  (Cowp.  139)      .    951 
&  Tannton  Canal 


Company,  (7  B.  if  Cr.  514)  125, 233 
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169 
898 


MLV9) 
Hr. i (Inlu)(U 

L  /.  {M.  C.)  137)  Add.  (10) 

■    .,  (Diwctani 

ariVwr}(3Q.B.342).  647,732^(733) 
««*^  Br%tetm  (or  Brighthelm. 

riaaO  (iB^)»  (1  Q.  A  67«)     •  82U 

822,826 

R.  r.    ■  Gaslight  Comptny 

(5  &  ^  C.  466 ;  8  V.  ifM,  tm) 

674,681 
1^  f^  Braulov,  (2  JTomf.  a  C. 

J.  122;  9  C.  ^  F.  366)  .    583 

L  t.  ftnmptOB,  (2  Smuih,  277)  .     728 

Brins^,  (13  Bmti,  174)      .     599 

—  BragUm  (Inh.),  (7  B.  4r  CL 
U€)  .  727,839 

Briftkfett*  (5  a  ^  Pv  416)  213,  502 

(IS»  SL  3H.  1777)  203 

l«|,v.  Bristol  Dock  Company,  (1 
Q.  B.  535,  556, 557)  .  673,680,  683, 

691 
L  r  ^^-^  wad  Esetcr  Raihny, 

951 
977 


(\  P.  4r  B.  31) 

—  Briitov,  (4  Af.  ^«.S15)    . 

—  Briihn  (UhOr  {S  Ad.  ^ 

U  (6  r.  R,  330) 
(1  il.  ^  C  240) 
(I&h),  (8  B.  ^  a 


735 
945 
664 


M ;  2  Jf.  ^  ify.  280)  634,  665,  727 
Biook«,  But,  (9  B.  4-  a 

SU;  4  JC  ^  &  719)  .  664,  665 
V^  V.  Brookei.  (1  Gfn  ^  Ifor. 

M3.544)  .    (aD)»212 

1.1.  Bnoka,  (4  C.  if  P.  131)     .     239 

.  (8  e  9(  P.  295)     .  (245) 

(SIra.  702)    389,390 


k|. «.  Brighton,  Great  (Q.  A 
3AI.1844)    .  .39% 

L  f.  BravB,  6.  (2«nl,  P.  a  493, 
St2)    .  (261),  263 

(If.  ^M.)  1*3       .    207 

(8  r.  R,  26)  .    609 

,  (STni.  811)  .        .  1029 


BravMll,  (1  ^4iL  4*  IS.  598)     146 

B«|.  r.  BfovirioiK,  (11  ^id.  i^  & 

111127)  .    291,906 

1  f .  Brauwick,  (1  Jfa*.  C.  C. 

»i      .  .  .256 

—  BtaalM,  (iL  4*  i^.  454)     .    174 

—  BQaB,(2£Btf,  P.  C.  819).    313 

(2  ^lp«.  IIOJ.)  .    882 

<~  Bdmith,  (1 M.  if  S.  515)  .     805 

—  Baakii^kM  (lfaii|ldi}»  (4 
r.  189)      .  .     398 
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B.  V.  Boekkbwy,  (1  7;  A.  164)  .    JH 

Backs  (JaatsO  (7^  ^  C.  3 ; 

9  2>.  &■  A.  777)  .      619,  1034 

-«— (6  i>.  4*  Jt  142)  .  75,  636 

637  656 

^ — i (Jatti.),  (3  £aff/,342) 

641,  740,  956 
Heg.  v..  ■■  ■■     (JasU.)»  (12  L.  /. 
{M.  C.)  29 ;  3  Q.  B.  800,  807) 

95,  711,  724.  726,  (968) 
(14  X.  /. 


(if.  C.)  26, 40;  New  Snt.  C.  354)  886 

887 

a. «. (JoBte.)  (3f.  ^  &.234.)  625 

BaBoek,  (Cvr.  C.  X.,  282)     211 

■  (1  Mao.  Cs  C.  324 

325)        .  .  .  (212),  502 

-^ — Banoe,  (.iJMlr.  12, 162)        .     200 


(jLJ).  1834,  M88s 


7Vr.)  .  .  .431 

Bnrbacb,  (1  M.  if  S.  370, 376) 

773,  774,  935 
Bnrdea  &  Wakilwd,  (JBom. 

B.R.Bep.bl)  .    126 

BwdAtt,  (4  B.  if  Aid.  179)      333 

■    ■  ■     {lI^Ba^auU9) 

432,500 
Reg.  o.  BaigaM,(au4|{.4^iL273; 

3  iVw.  4*  P.  366)  .    liOO 

R.  V.  Biiigli-la-the-Maia]i,(iiMrr. 

&  C.  145)  .945 
Bamaby,  (2  Ld.  Batfau  200  v 

l^tatt.  181)    .  .877 

(2Xd.iZflym.901)    875 

Reg.  V.  Borobj,  (13  L^J.  {M.  C.) 

29,39)  477,428 

R.  V.  Barrovac  (li&o.  CC.  274) 

(261),  264 
Reg,  e.  Banrowt-  and  two  otliara,  (2 

Af.  if  Rob.  124)  .    557 

R.  o.  Bnrridge,  (3  P.  Wmt.  439i 

497)     .  .        201,572 

Bog.  V.  Banlem  (Inh.)  (1  Ad.  df 

B.  52  ;  3  P.  4*  i>-  38)  771,  781 

R.  V.  Barton,  (2  IT.  if  8.  329)    .    800 

(1  Af.  C.  C.  259)    .    286 

---^  Barton-oB-Trent,  (3  if.  ^  'S: 

587)    .  .  .  ,770 

^**  Bary,  (I  XeacA,  C.  C  201) 

107,.  109 
St.  Ednanda,  (10  East, 

26  ;  1  New  S.  C.  105)  .     727 

Reg.  V.  Bash,  (9  Ad.  if  S.  820  ;  1 

P.ifB.bS^)  .  39 

R.  V. J.  (H.  if  R^.  372)    .  (302) 

Rqg.  9.  BatebeTk  (9  B*  P..  C.  135)    333. 
.    ■  &  anrtkar  (2  AC 

4^  iW.  228,  229)       557,  566,  (567) 
R.  9. (jSira.  437)         .  1020 


1?I 


NAMES  OF  CASES    REFERRED  TO. 


PAGE 

R.  9.  Bnder,  (6  C.  ^  P.  368)    309, 316 
Reg.  V.  Bntterfidd,  (2  M,  if  Bob. 

623)     .  .  .  .297 

R.  V.  Bntterton,  (6  T.  R,  544)    .    830 
Reg.  V.  Batterwick,  (2  M,  4*  Rob. 

196)    .  .  .  .(974) 

R.  V.  Batterworth  &  2  others,  (1 

Mood.  C.  C.  520 ;  Rum.  Sf  I^. 

420, 520)         .  .  189,  500, 572 

Reg.  o.  Button,  Edward,  (  8  C.  ^ 
P.  660)  .  .     (315),  584 

Byderdike,  (1 M.  ScRob.  1 79)    500 

R.  V.  Byker,  (2  B.  4*  C.  114  ;  3  D, 

Sr  R.  330)        .  .  .794 

Cabbage,  (R.  Sf  By.  292)    236, 247 

Reg.  V.  Cadbnry,  (8  C.  if  P.  676)    251 
R.  V.  Caldecot,  (1  D.  P.  C.  (N. 

S.)bb6)  .  .  .971 

Cale,  (1  Moo.  C.  C.  11)       .    295 

Reg.  V.  Caley,  (5  Jur.  709,  N.  P. 

C.)      .  .  .  Add.  1 

R.  9.  Calow,  (3  JIf.  ^  5.  22)        .    831 
Reg.  o.  Cambridge  Gas  Light  Com- 
pany, (8  .^.  ^  JS.  73, 80 ;  ZN. 

6(  P.  362)  .  681,  683,  684 

R.  V. (Jnata.)  (2  Ad.  He 

B.  370  i  ^N.if  M.  238)      661,  662 
Cambridgeshire  (Jnsts.)  (7 

Ad.  Sf  B.  480)       .  744,  Add.  8 

(Jnsts.)  (3 

B.SfAd.SS7)      .  .    670,962 

(Jnsts.)   (1 

i>.  ^12. 325)         .  .    650,651 

R^.  V. —  (Jnsts.)  (re 


Fordham  Parish)  (8  D.  P.  C. 
89)       . 
R.  V.  Camfield,  (6  Btp.  136) 
(R.  8f  Rsf.  42) 


707 

401 
264 
268 


Campbell,  (2  Leaeh,  264)    . 

Reg.  r.  Camrose  (Inh.)  (2  Q.  B. 

330,11.)  .  .         724,851 

R.  V.  Caoford  Magna,  (6  M.  Sf  S. 

355).    •  •  •  >     833 

R(«.  V.  Canniff,  (9  C.  Sf  P.  359)  .  316 
R.  V.  Cap,  (I  Leaeh,  293,  n.  (a))  509 
Reg.  V.  Capel,  (4  P.  8f  D,  87 ;  12 

Ad.  S(  B.  382)  .         685,  686,  (687) 
R.  V.  Capewell,  (5  C.  Sf  P.  549)  .    384 

Cardigan,  (6  T.  B.  116)      .    761 

Cardington,  {Cowp.  581)      .     674 

Reg.  V.  Careswell,  (5  Jur.  251)  .  236 
R.  V.  Carleton,  (Burr.  8.  C.  813)     715 

769 

Carlile,  (3  B.  ^  Aid.  161)  .    311, 

314,  360 

(6  C.  8f  P.  636)    482,  567 

Carlisle,  (2  B.  Sf  Adol.  862 ; 

b  B.  Sf  Adol.  11X6)       .  72,101 

Reg.  V.  Carmarthen  (Recorder  of 


PAOB 

Borongh  of),  (7  Ad.  Sf  B.  756 ; 

3  JSr.  ^  P.  19)  .  .  1011 

R.  r.  Carmarthen  (Jnsts.)  (4  B. 

Sf  Aid.  281,  291,  391)  6,  67,  619 
(JnsU.)  (I  N. 

SfM.SBS)        .  .  .737 

«— -  Carmarthenshire  (Jnsts.)  (4 

B.  SfAd.  563  ;  IN.SfM.  363, 

268)  .  .  633,718,850 
Camarronshire    (Jnsts.)    (4 

B.  Sf  Aid.  86)  .     651,  857,  859,  936 

(JnsU.)   (5 

N.  Sf  M.  361,  364)  1017,  1029 

(JnsU.)  (2 

Q.  B.  325)  .  652,  750,  851 
Carpenter,  (2  Show.  47)      .    532 


Smith,  (7   r.  H. 


80)       .  .  .  .93 

—  Carr,  (R.  Sf  Ry.  198)       243,  285 

—  Carrol,  (1  Moo.  C.  C.  89)    .    268 

—  CarroU.  (7  C.  Sf  P.  145)      .     558 

—  Carshalton,  (6  B.  Sf  C.  93)  .    818, 

819 
(7  B.  Sf  C.  96)  .    820 


Carson,  (R.  Sf  Ry.  303)    291, 500 

Reg.  V.  Carter,  (C.  Sf  Kir.  173)    .    269 

R.  e. &  others,  (4  T.  B. 

246)     .  .  .  .770 

Cartnel,  (2  Ad.  Sf^B.  562)  .     717 


Reg. «.  Cartworth,  (3  O.  Sf  D.  162) 

Add.  1 
(Inh.)  (5  Q.  B. 

205  ;  13  L.  J.  (M.  C.)  26)      .    961, 

962,  963 
R.  V.  Cartwright, (R.  SfRy.  lOS, n.)  309 
Cashiobnry,  (3  D,  &>  iZ.  35  ; 

lD.SfR.(M.C.)4Sb)  .  614 
Caspar  &  others,  (2  Moo.  C. 

C.  101 ;  9C.SfP.  289)  (255)  352 
Casson,  (ZD.SfR.  36)        .    951 

Cassington,    (2  B.   Sf  Ad. 

874)     .  .  .         829,841 

Reg.  V.  Casterton  (Inh.)  (1  New 
Seee.  C.  449  ;  14  L.  J.  (M.  C.) 
5)        .  .  .  726,859 

R.  V.  Castle  Morton,  (3  A  SfAld. 
558)       .  .  .       531,816 

Castleton,  (Bur.  8.  C.  569)     781 

(6  T.  R.  236)       .    516 

CatheraU,  (2  8ira.  900)  207, 873, 

892 

Catt,  (6  r.  R.  332)  .    675 

CatteraU,  (6  M.  Sf  8.  83)    .    852 

Reg.  V.  Caranagh,  (1 D.  P.  C.  (N. 

5.)  546  .  .        606,608 

R.  V.  CaTertwall,  (10  Ad.  Sf  B. 

270)  .  .  .  .815 
: (1  p.  Sf  D.  427 1 

436)     .  .  .  .812 


ITAMES  OF  CASES    REFERRED  TO. 


In 
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Lr.  CmtOB,(lBh.)  (4  D.  Sf  R. 

«i)     .  .  .        659,979 

CkaUatom,  (2  Rati,  27)    .    847 

(Inh.)  (5  T.  R. 

272}    .  .  .         407,408 


,  (6  C.  Sf  P.  181)      383 

Cbsibrd,  (4  J}.  ^  ^itf.  235)     728 

Chaflfey,  (6  T.  R.  755)       ,    837 

CUkky,  (A.  ^  i^.  258)  198, 264, 

272,  303 

CUlenor  &  Pyenrft,  (IFor- 

eotar  Am.  ilat.  1844)  .     268 

tt|.  9.  GhallicoBbe  (6  Jmr.  481)     576 
K.ff.CUBen,  (5  C.  4- P.  331; 
lJlfc».  aC.358)  .     226 

.  (14  Jbt/,  J2.  257)   890, 

892 

(1  Ld.  Raym,  581)    878 

(8aik,  378)  .    893 

(SVrs.612;  2Li. 

1368)    .  313,  1027 

Quuiej,  (6  1>.  P.  C.  281)    .    878 
Chnael,     (filni.    793;    2 
;  P.  a  818)  .  .     312 
GbaBBCBS,  (1  Jtfoo.  C.  e.  R. 

371)    .  .  .         493,536 

CkqiliB,(lB.^ififol.  926)  681,684 

Bf^v.  Ch^vMB,  (C.  4*  £rr.  119)  288, 

289 
(8  C  ^  P.  538, 

M)    .  .      184,468,469,545 

*- » {cUed  m  Fori.  R. 

354)    ....    204 
~Ch^ipel,(rir.iirAi5.  395)    507 
KS.9.  aami]eaiidoth€n(9  C.Sc 
^i*.395)  .^294 

;•»•• {1^-11.77)  .    303 

Beg.  •.  Ckulbaiy  &  Waloott  (3  Q. 

&  376,  383  ;  13  £.  /.  (If.  C.) 

19)  647  (648)  652,  725,  853,  855 
t.f.  Chatbvn  (1 M.  Sf  Rob,  463)  263 
-— Chatham,  (8  £M,  498)  .  847 
■cfv.  ChratOD,  (Inh.)  (1  Q.  B. 

247)    .  .  813(819)823 

^'.Cteketts.  (6  jr.  if  8.  38, 
^8S)      .  .  204,205,460 

Ul.  V.  Cheawoitfa*  (Inh.)  (9  C.  4- 

i*.285)  48,406 

Lr.  Chcere,  (7  2>.  4-  H.  461)    .    390 
— ^CMbct  Nsngatioo,  (2  JB. 

lr4AI.  14)     .  .  .    674 

•<g't.  (Vlwitfenl  (Churchwardent) 

{It  I.  J.  (ir.  C.)  139 ;  3  Q.  B. 

tt)     .  .  .         704,  705 

K.  r.  Ckcfaem  Water-vorki,  (5  B. 
>iiia/.  156)   .  .680 

■*C-  *•  ClMltcBhain  Paring  Comrs.  ' 

(1  Q.  B.  467,  675)       650.  655,  936  ! 
tt.Ctet8e7,  (2  T.  Jt  37;  2  I 

A''.  304)  .     789  ! 
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Reg.  V.  Cheskire,  (Justs.)  (6  Ad.  ^ 
if.894)  .742 

R.  r. (8  Ad,  Sf 

B.  398, 400 ;  1  P.  ^  Z>.  88, 89, 

91)  650,  651,  857,  936,  951 

Reg.©. (11.4^^.4- if.  139; 

3  P.  ^  D.  23,  ».)  37.  619,  906 

R.  V, (Justs.)   (5  B.  ^ 

Ad.  439,  440,  n. ;  2  N.  ^  M. 
827)    .  .  617,869,870 

(8,   J). 

P.  C.  616)      .  652 »  699 

Reg.  r. ' (1  New 

8m.  a  223)  .  .668 

'  in  re  Rig- 

by,  (11  Ad.  ^  B.  139)  634,  756 

R.  V.  ClMshant,  (1  B.  ^  Aid.  473)     806 

(1  Bki.  R.  295)   .     406 

(2  T.  R.  623)       .     697 

Chew  Magna,  (10  B.  Sf  C. 

747)    .  .  830,831,832 

Chichester,  (3  T.  R.  496)   .      72 

Chad  Oakeford  (Inh.)  (3  B. 

^-4d.  809,  813)  .  797,803 
ChiUesford,  (4  B.  Sf  C.  94 ; 

6  />.  ^  H.  161)  .     759 

ChUyerscoton,  (8  T.  R.  178)   726, 

860 
Chipping  Norton,  (5  B.  &■ 

Aid.  412)  .       . 

Sodbury,  (3  N.  SfM. 


104) 


Warden,  (8  T.  R. 

108)    .  .  .  . 

—  Christchnrch,  (Burr.  8.  C. 

494)     .... 

- —  London,  (8  B, 


^  C.  660) 

—  Cbnrch  Hulme,  (5  B.  ^  Ad. 

1029,  «.) 

Knowle,(Inh.)(7^(f. 


177 
956 
786 
802 
8^5 
777 


% 


B.  471,  473,  478,  479  ;  2  N. 
P.  359)  647,  650,  655,  858 
CbnrchiU  &  another,  {B.  Sf 

0. 750)  .  .  .672 

Cirencester,  {Burr.  8.  C.  17)    856 

Clace,  (4  Burr.  2458)        .     949 

Clacton,  (Great)  (3  B.  if  Aid. 

410)    .  .  .717 

CUphano.  (4  C.  Sf  P.  29)    .     759 

Reg.  V.  Clark,  (13  L.  J.  (M.  C.)  91)  645 
(2  LeacA,  1039 ;  R, 

^IJjr.  181)      .  .  (259) 

R.  V. (R.  3f  Ry.  (358)  203  (214) 

■  Manrice,  {Berke  Sum, 

Am9.  1837,  M88.  7>r.)  (330) 
&  Austin,  {ZAd.  ^ 

EL  287  ;  4  Netf.  ^  M.  671)    .     320 
(5  B.  Sf  Aid.  665,  the 

Bath  case)        .  •        8 

e 


Iviii 


ITAUSS  OF  CABE0  AETBABSD  TO. 
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R.  V.  Clnke  (Cray.  35, 610)    805, 890, 

891   892 

(1  MMt.  C.  C.  376,11.)'  561 

(2  ««r*.  y.  P.  a 

242)  .  518,548,562 
(1  T.  R.  252;  4B.  ^ 

Cr.  780 ;  7  DowL  8f  H.  350)    .     125 

(8  r.  R,  220)  .     879 

Claxby.  (1  iV:  8f  M.  118)    .     939 

Clsyton,  (3  Bfui,  58)     524,  1029 

Rcg.r.  —  &  Mooneye,  (C.  ^ 

Kir.  128)         .  .  .294 

R.f7.  Clayton -le- Moor  ^Inh.)  (5 

7.  R,  704)  .  .  .526 
Clear  &  another,  (4  B,  Sf  Cr. 

899)     .  .  .701 

Clegg,  (Stra.  475,  476)  616,  882, 

1029 
—  Clement,  (4  B.  ^  Aid.  218, 

227,  233)        .  12,  99,  101,  136 

-^-  Clendon,  {Stra.  870 ;  Lord 

Ray.  1572)      .  .        191,  317 

Clerk,  {Salk.  377)  .  .    436 

^  Clewes,  (4  C.  ^  P.  221, 225)  510, 

(511) 

Clifton,  (5  T.  R.  503,  505)      299 

(6  T.  R.  344,  498)    408, 

410 
(19  vht,  Ah,  328)      761 

■  . on  Dansmoor,  {^Bur. 

S.C.G97)  .  .     778,946 

I^g.  V.  Clint,  (Inh.)  (11  Ad.  Sf  Jff. 

624,  626,  n.)  725,  750,  850, 858, 855 
R.  V.  Cliviger,  (2  T.  R.  263)    541,  767 

Cinbr,  (4  B.  8c  Ad.  155)    .    843 

Closworth,  (6  Ad.  8f  B.  286 ; 

1  M  ^  P.  437)  .  .     776 

■  Clough  fle  othen,  (5  Mod* 
149)    .  .  .  .159 

Reg.v.Clnworth,(Inh.)(<9iiM.  358, 

359 ;  6  Mod.  163,  cited  6  T. 

R.   631,   637;   Stir  T.  Raym. 

315)  .  404,405 

R.r.  Cock,  (4  M.  8f  S.  71)         73,  159 

Coke  (5  B.  Sc  C.  797)         .     691 

Reg.  r.  Colbeck  &  others,  (12  Ad. 

^  E.  161, 166 ;  3  P.  4*  i>.  488)   618, 

726,  737,  744 
R.  9.  Colbert,  {Comb.  103 ;  2  No- 

Ian,  292)  .  .  .  1026 
Cold  Ashtott,  {Burr,  8.  C. 

444)      ....     833 

Cole,  (1  Eip.  R.  169)         .    886 

Coleorton,  (1  B.  Sf  Ad.  25)     847 

Coflett,  (i«.  ^  Jfy.  498)       .     265 

CoUier,  (5  C.  fr  P.  160)       (190) 

Collingboum,  (2  Ld.  Raym, 

1410)  .  .594 


PAOB 

R.  V.  Cok,  St  AM«iii'%  (Hmtt. 

a.  C.  136)  .  »  719 
Combe,(8£.i^a88;2Ji. 

8f  R,30)  .  .778 
CommereU  &  EUia,  (4  If.  ^ 

5.203,  207)    ,  971,972 

—  Commings,  (5  Mod.  179)    .    434 
— — >  Compton,  {Caid,  246)         .    351 

—  Conlngtby,  (4B.ifAd.\Wi 

1  If.  ^  M.  199)  .  80O 
CoDolly     {iiied  m  Aam.f 

Mattke»*i  Crim.  Lma,  2Si)  .  560 
•— —  Connop  &  othen,    {AJL,  if 

IP/.  493)  .  .  .211 
Coode,  {Cold.  4«4;  1  Bait, 

276)     .  .  .662 

—  (2  Nokm,  4th  Sd 


608)     . 

—  Cook,  (2JEa«#,  P.  (7.616)    . 
(it.  ^A^.C.C.l76; 


946 
222 

225 


2  JliMf.  C.iSfM.  172) 
Cooke,  J.  8.  SnttoD,  (2JB. 

ifC.  618;  5  id.  538;  4i>.  Sf 

R.  114  ;  7  id.  673)     .        352,  (855) 

(2  B.  8f  Cr.  871)  206,  460 

(1  C.  8r  P.  321,  322)  150, 

545 

■■  J.  S.  Snttoa,  {K.B.) 

{Mil.  Term,  1825)       .  .    460 

Cooper,  (5  C.  4*  P.  535)     .    506 

CoppnU,  (2  BoMt,  25)  .    827 

Coiden,    (4   Airr.   2279,    2282, 

2779)  .  .    877,880,885 

' Corfe  Mullen,  {lB.8fAdol. 

211)     .  122,843,844 
Cornwall  (Jna.),  (5  Ad.  4* 

J?.  134  :  lN.9f  P.  144)        750,  752 
{6  Ad.    Sf 

E.  894)            .  .  .742 

Reg.w. (1    L.    j: 

{M.  C.)  46)     .  .  .  1045 
{INtuBtea. 

C.  161,  It.)       .  .  .653 

— (iy«p  8em. 

Ca.  314)  .     652,  748 

{INewSeee. 

C.)       .  .  •  .     414 

R.  9.    Corry,   (5  Ea»t,   376;  1 

Hawk.  e.  10,«.5)        .  .     211 

Conhaoi,  (11  £m/,  SS8)    .    851 

Coslet,  (1  Leach,  236)        •    237 

R«g.  •.  Coitoek(lnh.)r(10.<ii2.  if 

£.417,421)  639,713,748 

R.  V.  Cottingham  (Inh.),  (2  Ad.  if 

JS.  250 ;  AN.ifM.  215)      647,  936 

979,  980 
{IB.  ^a603« 

1  If.  4*  H.  439,  469)    .  .     836 


VAMBS  OF  CASES  AEVJUJiED  ja 


la 


E.1L 


s 


PASS 

(7  A  4*  C  615) 

716,769 

Cotton  (O.  K.  738)  .    212 

1  Am.  aa79)  882« 

1017 

467)  .     ~      .     196,776. 781 

GOTa|r>  (2  Am.  175)         .    176 

B^i.9.CownMier,(9a4-P.362)    497 
E.  0.  Cowril  &   Gnan,  (XoH'm 

P.  a  617)       .  .  .(262) 

<-^  Covboaeyborae,  (10  JKot/, 

)      «  •  .  «    764 

•Gvwie,  (2  Bmr.  824)  •  1037 

Ga»p«r  (Ink.).  (5.^^iL  4*  & 

:  6  J7.  4>  ir.  559)  .    793 

30B,  (2  Bvr.  &  785)  93 

L {a  Sf  Ear.  4H)       .    254 

B.V. (4C.  4-P.538)  .    449 

—  OoTOtan,  (1  6W.  149,  eiiml 
ZB.irOr.  549)  620,  638 

^VMMe,  (2ir.  4*  5.  132)  .    811 
.  CoBfanok  (Inh.)  (1  JVcw 
r.  C.  5)      .  .  .    818 

B.«.G»wa,(JbM.4i^.  110)    259, 

260 

Gnriflfp  (ciMtB  7  a  4r 

P.  281)  .  .285 

(0«.  Gtar.  567;  2 

r.  c.  10,#.  46)     .  .    123 

(ink,),  (6  B.  4-  C 


I ;  9  I>.  4-  iK.  80)      764,  817,  818, 

820 
.9.  CcMoe.  (11  Ad.  ^  B.  677, 
683)     •  •  «  ^    688 

E.V.  Croditor,  (2  B.  4  Ad.  493, 

497)  .  .  774,775 

1^  V.  Cned,  (C  41Em^.  63)  288, 289 
H.  V.  CngriM,  (2 Ad.  4  B. 536)     833, 

834 

Qrkk,  (5  C.  4  P.  508)        .    384 

^^  Crigbtoo,  (JL  4  i^.  62)  .  291 
Bos.v.Ci»ham,  (C.  4  lOr.  187)  293 
E.  V.  Cri^»,  (1  B.  4 .4Ai.  282)    .    346 

(7  JBMtf,JL  389,387)  886, 

888 

(3Q.ii.806)  .    722 

Cioft,(3B.4ulilL171)      .    804 

&«.  V.  Gnfti,  (9  CL  4  P.  219)  224, 499 

{t  Sira.  \\2ffj         ,    877 

(McB,  (Ctmp.  26)  .  1017 

A.  4 IL  ( Jf.  C.)  42)    .  .    139 

B<|.v.  — «>  (2  lite.  C  C.  18)    491 
B. «.  Cnw,  (3  CSmy.  224,  227)     312, 

416,422 
V.  CniMloj  &  ttir.  (10  Ad. 
ifB.  132;  2P.ifD.  319)  216,  223, 

310 
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R.«.  Crowe,(4e.  4P.  251)   471,568 
*-«-  CrowboMt,  (JU.  iZ^NN.  1363) 

435 
Crowther,  (1  T.  R.  125, 126, 

127)  879,  881,  886,  887 

CramptOD,  (C.  4  Mar.  597)    584 

Crandaa,  (2  CSmy.  89)         (394) 

Cme  &  Wife,  (8  C.  4  P. 

541,543)  .      198,458 

— — •/  flur,  (2  Mood.  C.  C 

53, 58)  .  .    559,  583 

CnckfieLd,  (2  Stdk.  477)      .      74 

Beg.  V.  CiuUy,  (C.  4  Kir.  210)  .    292 
E.  V.  CnmlieriaDd  (J«8.)»  (4  Ad. 

4*  17.  695,  697 ;  5  JV:  4  P.  578)     14, 
651,  857,  859,  936,  951 

(1  B.  4 

C.  64)  (615)  627,  898 

(4  N.  4 

Jf.  378)  .961 
(Inh.),  (6  T.  R. 

194,  594  ;  3  J9. 4  P.  354)  395,  948, 

949,  954 
C«nberwocth  (Inh.)»  (4  Ad. 

m.1Z\)  .  .  .399 
(3^4- 

Adol.  108)  .399 


—  Half,  (13  X. 
/.  (If.  C.)  49)     .         724,  754,  804 

Cudiok,  (1 B.  ^R.  N.P.C. 

13)      .  .  .    393 

Gsnaiiighua,  (5  EoMt,  478)    688, 

946 
Beg.  V.  Carnock,  (9  C.  4  P.  730)  385, 

459 
JLv.  Curwood,  (3  Ad.  4  B.  ^15, 

816 ;  5  iNT.  4  If.  369)  21 7,  290 

Beg.  V.  Daly,  (9  C.  4  P.  342)      .    347 

R.  V.  Daman,  (1    Chit.  R.    147, 

155 ;  2  J).  4  AU.  378)        373,  873, 

*  877,  878,  881,  885 

Dann,  (1  M90.  C.  C.  424)     (200), 

(301) 
Damelly  &   Vaogbaii,   (2 

Marsh.  571 ;  R.  4  Ry,  310)    (293), 

297 

— *-  Darley  Abbey,  (14  Eoii,  284, 
285)         .  .  .     804,935 

Dariii«ton,  (4  T.  R.  797)      760, 

846 

Beg.  V.  Darton  (Ink.),  (UAd.  4  E. 
78)      .  .  1045 

(14    L.  J. 

(If.  C.)  41)  941,  959 

Da«ey,  (8alk.  1 75)  .     123 

E.  V.  DaToy,  (5  Btp.  217)       409,  422, 

427 

V.  DaTiei,  (2  Leach,  C.  C.  8  76)  263 

■  (2  Stra.  704)       .    594 


Ix 


NAMES  OP   CASES    REFERRED  TO. 


R.  9.  Davies,  (5  T.  R,  626) 


PAGB 

949 


DaTii,  (5  B.  ScAd.bb\)      .     870 
(5  B. 


SfAdol,  1113; 
I  C.8fP.  470)  .  .       73 

'  and  another,  (6  C,  Sf 

P.  177)  .        299, 302 

(7  C.  ^  P.  786,  787) 

387,  497 

(2  Batt,  P.  a  693;  1 

Leach,  496)     .  .  .273 

{Leach,  C.  C.  556)  .    221 

(5ay.  163)  .     434 

{Sira,  1050;  2  Hawk, 

P.  C.  c.  10,  «.  50;  DalL  e.  29)     124 

T.,  (6  T.  R,  177)      (880), 

888 

—  Daviflon,  (4  B.  Sf  Aid.  334)    100, 

340 

—  Dawber,  (3  Stark.  N.  P.  C. 

34)       .  .  ,  .    504 

—  Dawei,  (4  C.  Sf  P.  545)      .    509 

—  Dawliih,  (1  B.  ^  Aid.  280)     797 

—  Dawson,  (2  Stark,  62)        .    223 
(3  stark.  R.   62)   218, 

500 


Deacon  Bt  others,  (Rw,  Sr  M. 

N.  P.  C.  27)  .  .  499 
(U.  ^  M.  N.  P.  C. 

273)     .  .  .  .226 

Deakin,  (2  BoMft  P.  C.  658)    256 

Reg.  V.  Dean,  (2  Q.  B,  R,  731)  .  161 
Deane  8c  others,  (2  Q.  B, 

R.  96,  103,  105,  107)     37,  165,  951 

956 
R.  V.  De  Berenger,  Lord  Cochrane, 

&  others,  (3  M.  Hf  8.  67)     350,  472, 

543 

DeBroiiqQen8,(]4JSat/,277)  1026 

Deddington,    {Stra.   1193; 

Bttr.  S.  C.  205,  220;  2  B.  ^ 

Ad,  877).  .  828, 841, 846 
Deeley,  (I  Mao.  C,  C.R.  203; 

4  C.  ^  P.  579)  .  .  214 
Deering  &  Atkinson,  (5  C. 

^  P.  165)  .  .  .496 
Delaval  &  others,  (3  Burr. 

R.  1434)  .  .  .350 
Denbighshire,  (Justs.),  (IB. 

Sf  Adol.  616)  651,  719,  737,  744 
(9  D. 

P.  C.  509)  .  .  .744 
Denham,  (1  M.  8f  8.  221, 

222)     .  .  .         646,803 

Denio,(Inh.),  (7B.  ^Cr.  620)  516, 

787 
Reg.  9.  Dent,  (C.  Sf  Kir.  249)  .  (195) 
R.  V.  Derbyshire,  (Justs.),  (6  Ad. 

SfB.  612,  n;  4  Ad.  ^  £.781; 

IN.^P.  148,  A.)       .  .    632 


PAOB 

R.  V.  Derbyshire,  (Jnsts.),  (6  Ad. 

^  B.  885,  891,  892)    641,  746,  751, 

851 
(Inh.),  (3  B. 

^  Adol.  147)  .  .  .232 
(Justs.),  (ID. 

P.  C.  386)  .  .  22, 614 
{2Ld. 

Ken.29^)        .            .  .951 

Reg.  V. (14  L. 

J.  {M.C.)  84;  1  New  Sen.  C. 

645)  .  .  .  Add.  1 
{\New. 

Sou.  C.  461)  Add.  14 


jB.  R.  745) 


Sr  Hod.  323) 


-(Inh.),  (2  Q. 

395,  397 
'{lWill.,}Voll. 

.    749 

-  (Justs.),  (Cas- 
tleton  V.  Bradwell),  (6  Ad,  SfB. 

885,  893;  I  N.  Sf  P.  710)   720,  752, 

755,  756 
Reg.  V,'  (New- 

borough  V.  Swarkston),  (6  Ad. 
Sf  B.  612,  fi;  1  FT.,  W.  Sf  H. 
365)    .  .  .  .754 

R.  V.  Derrington,  (2  C.  Sf  P.  418)    510 

Dersingbam,  (7  T.  R,  671)      805 

Deveanz  and  others,  (2  Leaeh, 

665)    .  .  .998 
DeTon,  (Justs.),  (I  B,S^Ald, 

doo)        .... 

—  (8  B.  Sf  C. 


640, ».) 


421) 
Reg.v.- 
703) 


(4  M.  if  8. 
(1  G.  Sf  D. 


18 
623 
737 
753 


R.v.  DeTonshire,  (Inh.),  (5  B.  Sf 
Adol.  283 ;  2N.8fM.  213)    .    398 
(4  B,  Sf 


Cr.  670) 
R.r. 


(Justs.),  (I  M.  ^ 


400 

624 


8.  411) 
Dewhurst,  (5  B.  ^  Ad,  405; 

2  iST.  ^  JIf.  253)  .  •    971 

Dewsnapp,  (16  Ba^t,  R.  194)    971 

Dickenson  228 

—  Dickinson,  (R,  Sf  Ity.  401, 

420, 441)  .        (174),  187, 248 

Dicks,  (1  Rate.  C.  ^  M,  16)    559 

Dickson  and  wife,  (10  Mod. 

335)    .  .  .  .560 
Diddlebury,  (Inh.),  {12  Eaot, 

359,361)         .  .         731,732 

Reg.  V,  Dilworth,  (2  M.  8f  Rob. 

531)     .  .  .  .584 

R.  V,  Dimpsey,  (2  T.  R.  76)  873,  893, 

902 


VAXES  OF  CASES 


bd 


a.) 


.( 


5«1,  k  5M, 


9  &  «-  a  176, 
IflS,  183;  4  ir.  A-JL  l&l)  818,  823, 

822,  8S4 

(4  r.  JL  76»)     774 

,2  Cteiy.  12;  3ir. 

r5. 11.  .326 

—  Dttri^  (1  £^.  M  a  125)  .    468 

gubfcjB,  ^2  &tt.  473)     860,  875 

Dr.,  (I  lAmtk,  l&a) 

(d&if,449}     . 

<3  ir.  «- 5. 243)    782 

V.  IMii^t«,  (Ink.),  (1  Q. 
JL^411)  532,697 

K.r.|>Htertv,  (]3£flif,  171)   . 


—  Dttlky,(2  A  ^  C  104;  1 1>. 
#JL14S)  .485 
■ (C«-£r.238)       .    484 

—  DoBM,  (1  X^ni,  538)        .    381 
r. &  0001,  (2  MMdL 

ea37)  .  -    537 

K.  r.  I>aR,  {Amdr,  252;  2  AWL 
UiJSil.621)  .    972 

DoffMtAiR,  (Jm.).  (15&if, 

))     .  .  74,  623,  702 

(l&il,JL296) 

833,834,840 
(lCtaB7.212)334,(337) 

r. (9  a  4-  P.  485)  482,494 

K.  r. Jm.,  (1  JiMu  a  C 


462) 

—  Dim,  (1  XJL  JEiyM.  672)     319, 

311 

—  Dove,  (3  &  ^r  .ilii.  596)    .    876 

—  Dover,  (lfcjor,ftc),  (5  7>r. 
279;  1  Ovu^.  4riC726)       .    994 

—  Dvvlm,  (5  r.  ^  317,  318)     219 

—  Dvwfias  &  aMdKr,  ( %.  4r 

Jr.  N,  P.  C.  433)  211, 508 

(3  T.  JL  569)  28 

(li«fcU0M»)(4 
JiL«-£.232)  .    401 

(Mmins,)  (4  Ad. 


irELWB)    698,721,290,616,861 

—  Doviell.  (6  C.  *r  P.  390)        384 

—  Doyle,  (1  S»p,  125)  .    478 

—  DniU,(6ir.4'5.  116)      .    503 
(2  8tev.489)         .    902 

(Sirm.  489)  .    892 

r.  Draper,  <e  ^  JTir.  176)      584 

—  DraagkflB  (iBk.)  (2  P.  ifD. 
224;  81.y.  (ir.  C)92)         .     742 

—  DRMrefcioB  (Uk.)  (3  B.  ^ 
420)  781,  799,  802,  803 

Drew,  (8  C.  k  P.  140)  506 

Dcftdd,  (3  ir.  ^  9.  247)       805 

(JteM.  4-  %-  365)  218, 222 

(Avr.S.C.  553)837 


(12AiL  ^£.599)599,600 

V. and  Snth,  (1  Mm. 

a  a  146, 148)  302, 512,  5U 


ctf  «L vli^. ^  Jtf.  A^. 


P.  C.  146;  1  GL  O.X.  1  JSil. 
303)  .     191,477 

(8r.JL217)  .    964 

(2  Burr,  1121)         312 


—  Dndord,  (2  il^  ^  JB.  568 ; 
4  A'.  4- If.  349) 

—  DarinM,  (Bmrr.  S.  C.  35)       717 

—  Donkj,  (3  B.  «- il^  465)       821 
(6  T.  M.  53) 

—  Dyer,  (2  Eagi^  P.  C.  767) 


472) 


103) 


(1  Sdt.  181)         874,  883 
DyaoB,  (7  C.  ^  P.  305,  b.)     481 
I.  {Bmr.  «.  C-  321)     726 
(4  J)mf.  12;  CtaUL 

.    851 
(2  CSeny.  494)    44, 

415 

r,(liEmt,4i6)9ShS79 

(2  Bate.  158)  256 

(2J&Btt.a^Jir.l97)  244 

(lak.)   {4  Em$e 

.    715,758 
I,  (Ink.)  (5  ^4^  «- 
BL  765,  770)  196,  416 

Bast  KMyle,  (2  Boit,  644)      937 

Bast  Ohifciil  (4  r.  B.  804>    800 

Bast  TcisBaMadi  (lak.)  (1 B. 

k  Ad.  241)  244,  819,  826 

Beg.  V.  E«tnlk(lalL)  (1  Q.B.828)724 
B.  9.  Bast  Wnch,  (12  .^4^  «-  B. 
697)    .  .  803,847 

Hataa^aatL,  (4  T.  B.  177)         830 

Eaton,  (2  T.  B.  89)  949,  952, 955 

(2  T.  B.  285;       895,  696, 

966, 968 

Eedcs,  (1  Xasdl,  C  CL  274, 

ctfctf  m  13  Baif,  231)  350,  352 

Kaerknr(lak.)(ll 
Ad.  Sr  B.  607)  (722;,  736,  737 

B.  9.  EcdcaalBiefkiv,  (Biarr.  8.C. 
568  ;  1  Bfa.  JL  592)  784 

(lB.^iltf.348)  412. 

415 

(2  Baitf,  B.  298)     774 

(Ink.)  (iAd.k 

BL7^)  .  .  .399 

—  Edgeoortk,  (3  71 BL  353)        776 

(4  r.B.  218;  972,  973 


Efiagale,  (10  B.  ^r  C  739, 

742)  .  .  773,774 

Eteoods,  (4  B.  kdid.  471, 

476 ;  1  SaUL  153)        483,  487,  490 

Bdvards,  (eiUd^  CM.  400)     450 

(3Ckaqp.207)   512,569 

Bcg-o. £liz.(8a4'P.611) 

(358),  359 


Ixii 


IFAlfBB  or  CASES  UEFSRaBD    TO. 
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R.  tr.Bdwudi,  {R.  4-  Mt^.  294)  512, 5C9 

(R.  *  J^.  479)  1 79 

(4  r.  ML  440)       .    548 

'■  (IVeMOMe**  P.  C 

103)    .  .  .  .326 

■  (Berit,    Am».    26 

Feiy.  1839,  M88.  T^r.)  .    514 

'  uid  Sjaumds,  (1 
£^JC.637)  .    668,692 

-^— —  Walker,  (Ant. 

^J^.  497)  252 

— — —  WoodMok*  (8  C 
4r  P.  26)  .  552, 554 

Edwinstowe,  (8  B.  4*  C  671) 

847,  943 

Effingham  (Earl)  and  othen, 

(2  £.  4*  2itf.  393,  n.)   .  .    940 

E^^erCon,  (H.  Sc  fty.  375)     .    513 

Egginton,  (2  B.  ^  P.  506)  (191), 

236,264 

Eldridge,  (it.  Sf  B9.  440)        504 

Bcg.v.EUal  (Infa.)(14X./.  (If.  C.) 

127.  n.)   .  .  Add.  7,  12 

R.  V.  Ellen,  (1  Wik.  222 ;  1  Htmk. 
c.  21,  a.  11  $  4  B.  ^  AJUL  231)  99, 139 

EUicombe,  (1 M.  SfBoi.  260)  (517) 

EUxna,  (fi.  ^  Rjf,  168)  506 

EUta,  (6  B.  $c  C.  145  ;  9  D. 

4*  A.  174)  .    513 

Reg.  V. (1  Car.  Hf  Mar.  564)    198 

(7  C*  P.  654)    .     (583) 

R.r. W.  H.  (81>.  SfM.  173; 

5B.  4-0. 395)  .  .    577 

(9  JSet/,  252,  n-)  .    122 

Reg.  V, —  and  Greenweod,  (12  X. 
/.  (M.  e.)  20,  24)        .        676,  694 

(14  L.  J.  (M.  a)  41  ; 

1  New  Sen.  C.  343)    .  .  1045 

R.  ff, (1  M,  4-  a.  652)         .    674 

(U.  4-  Jf .  N.  P.  e.  432)     505 

— ^  Ellison  and  Vines,  (1  Jfoo. 
C.C.  336)        .  .  .273 

Eimlej  Castle,  (3  B.  Sc  ^* 

827)  .  -  .791 

Else,  (Rm«.  if  By.  142)  343,  (344) 

Eltham  (Inh.)  (5  Eeui,  113)  715, 

769 

ElwaU,  [8ira.  794 ;  2  Ld. 

Saym.  1514,  1515)      878,  891,  892, 

895, 920,  952 

Enderbj,  (2  B.  Hf  Ad.  205)    778, 

784 

EngUnd,  (XmcA,  767)  548 

(Sira.  502)  1028 

Englefield,  (13  Bas/,  317)        728 

Reg.  V.  Entrebman,  (1  C.  4r  Mar, 

248)     .  .  .  .535 

R.  V.  Eriswell  (Inh.)  (3  T.  B.  707, 
720, 731)         .  523, 719, 725 


I 


276) 


431,  433) 
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R.  V.  Bfith  (Jak.)  (8  Jbf<,  Aa9)     7591, 

1028 

Eases  (Juste.),  (1 JB.  SfAU. 

210)  •  .    622,739 

(4  B.  4-  Aid. 

.    630,700 
{b  B.  Sr  Or. 

.    «18 
(2  01.  B.  385) 

637,656 
(5  Jf  .    4-  & 

«    668 
(4  r.  JL  495)     669 
(4  T.  B.  591, 
.     705,  860,  1034 

(8  T.  B.  583, 

584:21f.  4- Ba5.  431;  1  Q.B. 
119)  .    659,  979,ft82 

—  Etheiiagton,  (2  Leaek,  671 ; 
Maet,  P.  C.  635)         .  .    267 

—  Evan,  (5  C.  4*  P.  553)        •  (330) 
■  (3  iS/ar*.  B.  35)       •    500 

(8  a  4- P.  765)        .    214 


513) 


594, 595) 


V.  ETenirooa   and  Barooj 

(Inh.),  (32  B.  ^77,  390,  385, 

886)  .  648,853 
R.  V.  Everdon,  (9  BM,  101)  .  719 
Eveaham  (Jos.),  (m  Q.  B. 

llieA.1838)    .  .652 

— «  flscise  Commissjfwaejs,  (3  if. 

4-B.  133)  .  .    642,908 

Reg.  V.  Exminster  (Inh.),  (12  Ad. 

4-JB..2) 

'  Eye  (Mayor  of),  4m    re 

ETans,  (9  Ad.  if  B.  679 ;  2  P. 

4-2).  351) 
B.  V.  Eyres,  (1  Sid.  307) 
Ealkaer  aadfiond,  (B.  4>B^ 

482)     .... 

Fallows,  (5  e.  4-  P.  406)     . 

Farleigh  Wallop  (1  B.SfAd. 

336)     ..... 

Farler,  (8  C.  4-  P.  106)       . 

Reg.  e.  Farr,  (8  C.  4-  P.  768)     . 
R.  V.  Farringdon  (Gnanliana,6w.), 

(9  B.  4- C.  541)  .  .    701 
Farrington,  (4  D.  4-B.  736 ; 

2  B.  4-  B.  (AT.  C.)  365)  .    651 

iU«.  V.  FarthiBghoe  (Inh.),  (I  New 

Seee.  C.  230)       .  .    725, 750 

R.  V.  Raolkner,  (5  T^nsA.  922 ; 

2  C.  if.  4-  B.  525)       .  .      99 
Fawcett,  (2  Bosl,  P.  C.  826, 

862)  .     .     .     .326 

Fswle,  (2  Ld.  Ra^.  1452)  .  953 

— -^  Feamley,  (1  XeaeA,  C  C. 

425)  .     .     .     .72 
■  (1  r.  B.  316)   72, 439 

,(lXrcaeA,202)  .  525 


677 


264 

432 

504 
498 

791 
504 

549 


SKBED  TO. 


I«iji 


^f-Av^Ci 


si»)  . 


— %n|M^|e,  0^  B.%"  Cfcr.  aVa  i 


"         '     ^«»^  .  .      504 

O  T.  R.  MS)    .      e7».  944 
^€Sm|»«  32&)        .      184 
_  Vt  Bhtit.   H.    719. 

*«)  .  .-    99.94 


«-CLU€)        .  .798 

—  TOflr,  ^Stra.  49&)     .  .     879 
- — VSaon^,  ^\  T.  K.  461)     .     938 

i2  T.  «•  709)     .     818 

{\  B.  ^  JUd^  ^\9)    797 

VWk,¥aBcu,(\  Jibo.  C.C. 

*»)    -  •  .(272) 

TiBAn,(4B.<r  a91;6D. 

^ILU6)         .  .  .803 

IteAn,  (CbM.  426)  .    804 

lineuie  and  mMlker,  (5  C 

arF.&&l)  .    (190),  365 

,aBQl/«67)  .    700 

-  (Sfr«.  865)  .       72 

1.  158  a,  B.  6)      .    401 
»  (C.  ^  JCtr.  201) 

469,568 
•  (10  A.irB.  705, 

054,805 
,(JL  ^1^187)  .    263 
,(X««i,854)        .    524 
.  (4  C.  ^  P.  250) 

(5U),  928 
<4C.  ^F.545)     .    246 
(B.4'%.  460) 

(830),  332 
(IB.  ^^M.227)  .    609 

692 


X  2 


706) 


((Jas.),(5&4^.4lfi. 
761;  ID.  4- B.  470)  . 


143;  lA^ 


(7  21B.200) 

622,  739, 751 

C.288)       ,    939 
(13    jL.  X 
(JCa)163)  .     647,652 

—  Ploektoa  (Inh.),   (2  Q.  B. 
^3510539)  .     722,723 


^  PA6B 

Beg.  n^  nocicti»(  Ink.),  (2  Q.  B. 

535 ;  2  X^  y.  (Jlf.  C.)  70)  .  (748) 
R.  V.  Etoirer,  (3  C.  4*  P.  4U)     .    300 

(8B.  4rB.512)     .    291 

FoiBriaU(Iiili.),  (2^.  ^BL 

*9a)     .  .  .  .690 

B«g.  •.  FolkM,  (2  If.  4-Bo5. 460) 

«       -  683, 584 

R.  9.  BolkttDne,  (3  71  B.  505)    .    937 

Pord,  (1  Bfta.  555)     .    881,  882 

Beg.  V.  FordlHun(Iah.)  (11  Ad.  k 

B.  73,84;  3  P.  4* ^' 95, 100, 

311,671)  .  685, 686, 692, 965, 967 
R.  CE.  Forrcit,  (3  7.  B.  38)  .    699 

Fongate,  (1  XmcsA,  463)     .    296 

FoMt,  (3  P.ITflM.  497)     .    261 

Foitcr,  {UL  Bag.  475)  .  251, 433 

— -  (B.  4r  i^.  412)        .    213 

S«g.v.FoiMb  &  WaUJng,  (2  Q.  B* 

30,308,309)  .  661,670,705(706), 
«  „  .  709,939,979 
R.v.F(»*B,Y5B.4-C.812,  814)  691 
Fowlor,  iXJUU  i^  B.  836;  3 

JV^.^Jf.  826)    .    42,408,6^,706, 

949,  951,  Add,  13 
odaMCher,  (4.B.^ 

^•273)         .  .  \   571 

Fox,  (1  Stra.  21)    .  .90 

(1  aim.  504)   .  ..   542 


Bag.  r.  France,  (2  M.^BxA.  207) 

524,  525 
R.9.  Franckard,  {Jttrm.  1149)      .    123 

Fnmka, (2 ZeoeA,  CO. 644)   (344) 

Fraaer,  (1  Moo.  C.  C.  419)     (323) 

Frazer,  (1  Mm.  C.  C.  407)     183 

ftederiekandTner,  (Sirm. 

WW)  .  .    541 

F^eeann,  (5  Q.  ^  P.  534)  .    286 

—  {8ira.  1226)        .    368 

Freeth,  (B«m.  i^By,  127)    .  (329) 

Ftecb,  (B.  ^  J^.  491)       .     255 

331 

FrieDd  (Bbtt.  ^  B9.  C.  C. 

_      20)     .  .  ..   (358)  (359) 

Bug.  a.  Frieaton  (Inh.),  (bB.^AdoI. 

687,  599)      639,  651,  652,  936,  947 
R.r.  Frith,  (22Hov.  Bi.  2V.  311)  476 
(Leaek,  C.  C.  10;   2 

478 

477 

793 


Bast,  B.  226;  6  Ifod.  262} 

—  (1  X«adl,  10 ;  Af/fT, 


231) 
FraaeSelwaml,  (1 B.  4-u4d.) 

^211)  .     .     .^   : 

Reg.  V.  FroataDdiithef*,(9  C  Sf  P 

136,187)         .  .         483,486 

B.  a.  Fry ,  (Baa^  ^  B^  482.)       .    253 

Fryer,  (4B. Sf  C.  961;  7B. 

*A426)     .  .  .690 


Iziv 
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Reg.  9.  Fuller  and  others,  (9  C.  ^  P. 

35)       .  .  •  .    467 
(2  Eatt,  P.  C.  498 ; 

lX,«aeA,  189)  .  •    263 

(2  M.  Iteym.  609)  .    874 

— *— ^  and  Robinson,  (R.  ^ 

Ry.  308)  .        .  310,345 
Folwood  et  al.  {Oro.  Car. 

483, 488)  .  182,  190, 542 

Fumeanx.  (H.  ^  Ry.  335)   .    291 

Fnrry,  (6  e.  ^  P.  81)  .    449 

Oaby,  Eleanor,  {R.  8f  Ry. 

178)  •  .  .215 

Gadbnry.  (8  C.  ^  P.  676)  265, 565 

Reg.  p.  Gaddard  .  .  .     180 

R.  ».  Gadsby.  (1  M  ^  P.  572)    .    668 

Gage,  (1  Bira.  546)  .    885 

GaUoway,  (1  Moo.  C.  C.  234, 

334)     .  .  300,512,513 
Gamlingay,  (3  7*.  R.  513 ; 

1  Leaeh,  C.  C.  528) 


Gardiner,  (2  Sira.  1098) 
—  Gardner,  {Andrews,  55  ;   2 
Stra.  1098)      . 

1  Bmrr.  614) 
Cowp.  13) 
;i  Neo.  8f  P.  308  ; 


401 
901 

879 
879 
676 

441 


6AdSfE.  112) 
-— — «  Gascoine  and  others,  (7  C. 

^P.  773)        .  .  .495 

Gash  (1  Stark.  N.  P.  C.  441)  440 

Gately,  {Carth.  198)  .    594 

Gateshead,  (2  B.  Sf  C.  117 ; 

Z  D.SrR.  333)  .  .     794 

Gayer,  (1  Burr.  245)  .     700 

GeddiDgton,  (2  B.  Sf  C.  126, 

129,  134  \3D.Sf  R.  403)    634,  838 

Geoige,  (6  Ad.  8c  E.  305)  692, 694 

Reg.  V. and  Ford,  (C.  ^ 

Mar.  Ill)         .  (544) 

-l^  Gerrish  and  Brown,  (2  M.  8f 

Rob.  219)        .  .  . (344) 

R.  V.  Gibbons,  (1  C.  ^  P.  97)     .     509 

(R.  8c  Ry.  495)  263 

Gibbs,  (1  Ea»t,  R.  173,  185)  157, 

326 
Reg.  V.  Giberdike  (Inh.)  (5  Q.  B. 

207)     ...  962 

R.V.  Gibson,  {Bla.  R.  198)  .  1030 

(8  EoMi,  R.  107)         460 

Reg.  V. (1  C.  8c  Mar.  672)  172 

Gilbersome,  (13  L.  J.  {M.  C.) 

46)        .  .  .  .    962 

R.  V.  GUbert,  (1  Batt,  P.  C.  583)    251 

(1  Moo.  C.  C.  185)  (241) 

Gilchrist,  (2  Leaeh,  262)  478 

Gilham,  (1  Eip.  286)  .    536 

p  (1  Moo.  C.  C.  R. 

186)  .  .  .510 


PAGE 

R.  V.  Gilham.  (6  21  R.  265)  253 
Gilke8,(8A  ^C.  439.861)440,442 

Gill  et  al.  (2  J5.  8(  Aid.  204, 

205)  .  •      248,333 

(R.8cRy.^n)  •     207 

(1  8tra.  143)  .     594 

Gillam,  (6  r.  H.  267)  .     432 


22 


Glamorganshire  (Justs.)    (2 

iVbfa»,  P.  L.  549) 

: (5 

T.  R.  279)  645.  910,  963 

—  Glen,  (3  B.  8c  Aid.  373)  478 

—  Glossop,  (B.  8c  Aid.   615, 
616)  .  .        876.889,894 

—  Gloucester,  (Mayor)  (5  T.  B. 
346)  .  .  692.1035 

—  Glonoestershire  (Jnsts.)    (4 
Ad.  8r  B.  689,  691 ;  6  Nev.  Sf 

JIf.  115)        .  .        3,166.167 

^^       . 

B.  8c  Adol.  1)        .  .   652.  702 


(DoHy.  191) 


D.  P.  C.  298) 


663,  740 

(3 


637,  642,  657 
(3 


M.  8c  S.  127)  .  620,  627 

—  GloTer.  (R.  8c  JBy.  269)        •     388 

—  Glydc,  (2  M.  8c  S.  323)       .     706 


Reg.  V.  Goddard  and  Carlton,  (Ld. 

Ray.  920.  922)  .  (477),  578 
Godolphin,  (1  D.  8c  L.  830  ; 

1  New  Sen.  C.  1 ;  13  L.  J.  (M. 

C.)57)  •  .  .692 
R.  V.  Goff.  (2>fleA,  C.  C.  179)  .  72 
(R.  8c  Ry.  C.  C.  R. 

179)  .  .  163,209 

Gogerly,  (R.  8c  Ry.  343)  293 

Gooch  and  Devonshire,  (8  C. 

^P.  293)    .  .  .271 

Reg.  V.  Goodbody,  Wm.  (8  C.  8c  P. 

665)  .  .  .         (243).  285 

R.  V.  Goodchesp.  (6  T.  R.  159)  670, 704 
—  Goodenough  and  others,  (2 

Ad.  8f  El.  463,  465,  466,  469) 

42,  632,  657,  874,  951,  961 
Reg.  V.  Goodes,  (7  Ad.  8c  E.  536)    476 

Goodhall,  (H.  8c  Ry.  461)        329 

Gordon,  (1  B.  8c  Aid.  524, 

528)  .  .         .        5,669 

(12  L.  J.  {M.  C.) 

-'         228 

297 


84;  22).  P.  C.(N.S.)417) 

(l  Leaeh,  515)      . 

(Iu>rd  George),  (21 


St.  Tr.  536) 

—  Gore  (the  Pnddledock  case,) 
(8  D.  P.  C.  102) 

—  Gosforth,  (1  Ad.  8c  E.  226  ; 

3  jv:  4- ir.  303)  . 


518 
422 
813 


KAMfS   OF  CASES   REFERRED  TO. 
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I.  r. Gomt,  (7  jB.  4-  OL  60;  9  JD. 

4'Jt7d9)  .  .690 

Godcy,  (B.  ^  1^.  84)         .     346 

L  r.  Goiidge,  (Sirm,  1213 ;  ^/z- 

fi»te,192)  .  .123 
GoBgh.  (I»oty.  791 ;  2JSat/, 

367 ;  1  J9U«,  652)        .  .177 

(lir,^-Jto*.  71)      .     191 

Itg.  f.  Gould,  (9  C.  ^P.  364)  505, 510 

R.r. (ILemdk^i)        .    268 

(1  Itfaeil,  217)  .    561 

li«.r. (fiW*.381)  -    360 

&.  t.  Gnbam,  (1  XmcA,  C.  C.  87)     196 

(2XMeil,  549)      .    213 

Kcf .  t.  Gnad  Juctioo  RaUway 

Coapuy,  (11  Ad.  ^  E,  119)  .     196 

(4Q.B.18)    .  .683 

R.  r.Gnntham,  (3  T.  IL  754)     .    800 

Gnttia,  (Chrr.  C.  2/.  66)   .    540 

GnfCKiid,  (3  B.  4*  ilil.  243)    938 

Gr«yfcWMe,(7  C.^P.  164)  (293) 

Grot  Bedwin,  (JBirm.  1150; 

JBkrr.  8,  C.  163)  .    849 
Greit  Bcntlej,  (10  B.  ^  C. 

5»;  51f.^B.  559)  .  .     820 

Gmt  Bolton,  (8  B.  4*  C.  71)    817 

1«|. ». (Inh.),  (14  L, 

/.  (if.  a)  122 ;  1  New  8eu.  C. 

€36)    .  .  .  Add.  9,  (12) 

L  t.  Gnat  Chart,  (Bmrr,  8.  C 

IM)  946,  956,  982, 1029 

Great  Cbaton,  (5  T.  B.  672)     799 

Great  Driflield,  (8  B.^C.  684)  841 

Great  FarrinKdoii,  (6  T,  B. 

S26)    .  .  .  .829 
Great  Gknn,  (Inh.) ,  (5  B.  4* 

dd.  188 ;  2  ir.  4-  B.  91)  833. 834, 840 
Great  Hambleton,  (1  Ad.  Sf 

0.145)  .  .687 

- — Great  Marlow,    (lah.),    (2 

StH,  244)  650.  669,  951,  960 

"    ■  Great  Sboppc^ff  (8  B.  tf  C 

74;  2  If.  4*  B.  286)  .  .  781 
Great  Uawoith,  (5  Ad.  ^  B. 

263)  .  .  .822 
Great  Wakeriiis,  (5  B.  he  Ad. 

971)    .  .  .         815,817 

^'  f .  Gfeat  Weatera  Raflway 

Conpaay,   {Bem^ng  Corcmtr^g 

Cm)  (2  Q.  B.  B.  333, 338)  115,  177 

181 
t-  V.  Great  Wigitoo,  (3  B.  I(  C. 

484;  5  B.  4*  B.  329)  .  787 
Great  Wiabford,  (4  Ad.  if  S. 

2U,  224  ;  5  M  4-  K.  540,  545)   775, 
937r  938,  939,  940,  943 

—  Great  TaroBOutii,  (8  T.  B. 
iB)      .  .  .  .714 


FAOR 

R.  V.  Green.  (9B.  if  C.  203 ;  41f. 

4-B.  164)        .  .  .     676 
(CflW.  391,  396)    872,887 


(10  Mod,  213) 

(J.)  (6  21  B.  228)    . 

&  Woodley,  {Berit. 


Lent  An.  1837) 

Greeniff,  (1  Leach,  363) 


883 
124 

217 

367 


Gregory,  (5  B.  SfAdoL  535 ; 


2N.8f  Mm.  478 ;  2  TVr.  B. 

201)  .  .         308,417 

Reg.v. (C.  Sf  Kir.  2QB)    .    462 

R.  V.  Grail,  (1  Audermm's  Rep. 

195)  .  .         198,297 
Grey  (Lord)  &  ors.  (3  St. 

TrL  519 ;  1  East,  P,  C.  460) 

350,351 

Griffin,  (B.  4-  Ry.  151)       .    510 

Grinoe,  (T.  4  G.  1;  19  Vm.Ab. 

358)  .  62,  75, 641, 933 
Grove  (John),  (lilfoo.  C.  C. 

447 ;  7  a  if  P.  635)  289,  362 

Reg.  V.  GmnceU  &  Hopkinson,  (9 

e.  4*  P.  365)  .  .      (247) 

R.  V.  Gadderidge,  (4  B.  if  B.  (If. 

e.)35)  .  .  .     650 

Gadridge,  (5  B.  if  C.  459)       706 

R^.  V,  Gaeat  &  ors.  (7  Ad.  if  S. 

951;  2  iNT.  4- P.  663)  .    680 

R.  V.  Guildford,  (2  Chit.  R.  284)     939 

Golly.  (I  XcocA,  981)  .    540 

GoUton,  (2  Ld.  Raym.  1210) 

449 

Gunaton,  {Stra.  583)       953,  966 

Reg.  V.  Gatteridge,  (9  C.  if  P.  228, 

472)  174,  184,  (468)  469,  518 

Gwilt,  (11  Ad.  if  E,  587)      93 

Gwinnear,  (1  Ad.  if  B.  158 ; 

ZN.ifM.  297)  773,  783,  787 

R.  V.  Gwyer  &  Mauley.  (2  Ad.  if 

E.  21S,  227  \  ^N.if  M.  158)     670, 

702,  704,  705,  706 

Gwynne,  (2  Burr.  749)  952 

Hackmondwick.  [DougU  564)  692 

Haddenbam,(lnh.),  (15  Eaet, 

463)  576,  761,  829,  835,  993 

Hadfield,  415 

Reg.  V.  Haines,  (argued  Q.B.  TVm. 

1845)  .  .  .628 
&  others,  (Q.  B. 

Oxford,  Reeorder^e  Can.)  439 

R.  9.  Hains,  (cited  Stark.  Ev.  2nd 

Ed.2b7)  .  .  .521 

Hair,  (C.  4*  JTtr.  389)  .    468 

Hake,  (4  M.  if  Ryl.  483,  n.)    377 

Hale,  (5  T.  R.  542)  .    949 

Halesworth,  (Inh.),  (3  B.  4* 

Ad.  717)  .  .780 
HaUfax,  (2  B.  if  Ad.  211)  .     759 

/ 


Ixvi 
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R.  9.  Hali&Lx,  (10  L.  J.  {M.  C.)  81)  760 

HaU,  (3  Burr,  R.  1636)      .    606 

'■'  {Qfwp.  60)      .  .891 

(1  Moo.  C.  C.  474)      .    286 

(John)  (H.  ic  «y.  463 ; 

2  iSter*.  C.  iVT.  P.  67)  .  288 
(3  Siark.  R.  67,  68.)        291 

(1  T.  Jl.320)   221,  882,  885, 

887,  902 
-.1-  Halknl,  (2  Btut,  P.  C.  498 ; 

1  Leach,  187)  .  .  .263 
Hallow,  (2  B.  ^  C.  739;  4 

D.  Sf  R.  299)  .  .800 

-  HaUoway.  (1  C.  Sf  P.  128)       252 
Halton,  {lR.i(M.  N.  P.  C. 

78)       .  .  .  .    481 

— -HamUton,  (7  C.  ^ P.  448)    (217) 
—  (Agnes).  (8  C.  ^ 


P..  49) 


(1  Loach,   C.    C. 


268 


348)     .  .  .  .268 

—  Hamlyn,  (4  Oan^.  379)       .    434 

—  Hamineriinith,     (Inh.),    (1 
Siark.  3b7)  .  .402 

—  Hanwiond,  (2  Boti,  156,  ji/. 
199)     .  .842 

^—  Hampton,  {Oreemwood^o  CoU, 

qfSLli^)  .215 

Hamgtall    Riaware,    (3    T. 

A.  380)  .780 

—  Hanbury ,  (Inh.),  (1 B.  fr  Ad. 

360)     .  .  .  .    797 

Reg.  p.  Handlej,  (1  Car,  8f  M,  547)  236 

R.  ». (5  C,  ^  P.  565)       513 

Hankina,  {BeLcU,  ^Y.21\ 

7^J.^^.  590)  .  111,997 
Hanaon,  (4  B.  4*  Aid.  519, 

5  )  .  .  503,614 
HanU  (Juste.),  (1  B.  ScAdol. 

654)  615,  616,  619,  895,  899 
— ' (9,  D.  P.  C. 

117)  .  .  .  1028 
Hanwood,  (Oald.  Ca.  100 ; 

Ikmgl,  4Z9)  .  795 
Harberton  (Inh.),  (13  Boot, 

311)  .  712, 715, 769 

(ir.il.  139)     .     784 


Harborne,  (Inh.),  (2  Ad.  Sf 

E.bAQ)  .  .767 

—  Harbary,  (1  B.  Sf  Ad.  360)     940 
*—  Hardhom  cam  Newton,  (12 

Eatt,  51)  .  .  .800 

—  Harding,  (2  8alk.  477)     644,  645 

—  Hardwidc,    (11  Eoii,  578,  584, 
586)     .  .  .         532,  737 

—  Hardwieke,  (3  (or  5)  B.  8f 
Aid,  176)         .  762,  763,  764 

—  Hardy,  (24  How,8t.TY.  755)    551 

—  Haraley,  (ilJuir.  361)  .    726 


Reg.  V. 

162) 


{1 
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Reg.  V.  Hariaad  and  othera,  (1  P. 
^  D.  93  ;  8  Ad.  Sf  £.826;  2  M. 
^iZod.  141)     .  .  .737 

R.  V.  Barman,  {Amdr.  343)         .    954 

Herman,  (1  Leaeh,  240,  n.)     202 

Harmwood,  (1  Ea»U  P.  C. 

411)  .  192,321 

Harper,  (5  ITotf.  96)  .    429 

Harpnr,  (1  D.  HfR.  222)  877,891 

—  Harrington,   (4    Ad.  Sf  B. 
618 ;  ^N.^M,  165)  .     776 

{R.  ^  R.  207)      223 

Harris,  (5  B.  if  Aid.  926,  934) 

223,  225,  323 
6  C.  4-  P.  129)     .    309 
13  J^ct^  270)         .      93 
(13  L,  J,  (M,  C.) 

93 
(2  Leaeh,  704,  800) 

210,263 

(1  Moo.  C.  C.  338) 

507,508 

Janes,  (4  T.  R.  202) 

310,  436, 441 

(4  r.  A.  302;  I  Saemd. 

135,  n.  (4))      .  .  .     421 

(7  r.  R,  238)      872,  889 

Bells,  and  Moees,  (7 

C.  Sr  p.  416)     .  .  .  (189 

—  Harrison,  (1  Chit,  571)       .    952 
(4  8i.  Tr.  492)  .    524 

■  and  Co.  (8  T.  R. 
508)     .  .  .  .877 

—  Harrowby,  (Bmt.  iff.  e.  102)    72, 

911 

—  Harrow  on  Hill,  (2  Bolt,  706 ; 
2  JVbfait,  4  lZ<f.  653)    .  .    849 

—  Hart,  Minter,  (6  C,  4*  P.  106) 

(201),  258 

(1  LMch,  C.  C,  145 ; 


2  Saei,  P.  C.  978 ;  De«^.  193 ; 

Cowp.229)  .199 

HartaU,  (7  C.  *•  P.  475)     .    302 

Hartcl,  (7  C.  ^  P.  773)  496, 497 

Hartfield,   {CaHkew,    222; 

CbM^.  478)  .  618,737 
Hartington,  Upper  Quarter, 

(4  M,  Sf  8.  559)  .  1028 

HarUey,  (CW.  Ca.  175)  879,887 

(R,  8f  By.  139)    .    286 

Reg.  p.  Wintney  Union, 

(1  Q.  B.  677)  .  .  1020 

R.  9.  Harrey,  (1  Leaeh,  521)  .  241 
Reg.«. (9C.  4-P.  353)      .    244 


R.  0. 


and    Chapman,    (2 


B.  4- Or.  257)  .  .313 

—  Hassall  and  another,  (2  C.  ^ 

P.  434)  .  .  .561 

—  HasweU,  {R.  Sfl^.  458)     .    265 


HAMCS  or  CASBft  BEnREXD  TO. 


Ixrii 


PASS 

1. 9.  WiHifH  (liih.),  (4  .<ii.'^  IB. 

IM)     .  48,  4M 

(AB,^Aid.7by    .    410 

(Qi,  f.  JSfarA  315)  .  409 
Bimd  Oak,  (3  B.  ^ 

JiLMC)  .836 


V.  Hawdoa  tmd  othm*  (11 
JiL^r'.  143;  1  a^-D.lSS)    971 
I.  V.  HMifcar,  (C^UL  Ch.  391)     .     616 

HnrknB,  (2  B.  ^  C.  31 ;  3 

l>.4rit.289;  2  1>.4*JLir.  C. 

1)        .  .  .873 

HMTtiB,  (7  C.  ^  P.  281)     .    285 

>  9.  BmjtB,  (2  jr.  ^  JSi*.  155, 
156)     .  189.  (301),  566,  Add.  5 

.  V.  Hajan,  (If.  4*  Jf.  401)    .    399. 

403,  413 

—  HayBe,  (18  Cb.  113 ;  2  E^, 
P.  C  654)  .256 
(4  jr.  i>»  5.  214,  220) 

100, 313,  327 

—  Hmfum,  (%.  4-  jr.  N.  P,  C. 
I)     .  .  .  157,158 
Hmfwtid,  {€  Ad.  ^  B.  h90)    1937 

,  (13  BmMi,  139)       902,  904 

{ML  ^  Rf.  160)      .     287 

(lah.),  (2   Q.  B.  R. 

128)     .  410.412,427 

,  (1  JrM.  C.  a  1)  .  (195), 

282,384 
(Inh.),  (14  L.  J. 
(Jr.  C.)  38  ;  1  Nem,  8em.   C, 
466)     .  .406 

—  Haara,  AflA,   (1    C.  ^ 
JfiHL  109)         ...  (508^ 
.  V.  Haerae  aad  otfaan,  (4  C.  ^ 
P.  215)  .(511) 

(5  uliT.  4- S.  343)  .  1016, 

1020 

(J2L4-A 184)  310,345, 470 

Nonia,(6r.A.653; 

3^6^4-^.649)  .     759 

^~  Hasflif^aiB  c^^Aa,  \BwrTm  8€€w» 

Gk.J12)     .         (646),  741.  941,  969 

,  (10JBair,41)      .    810 


—  Hdpa,  (3  JT  ^  ^.  331)  893,902 

—  HaWiaa,  (^B.IfAd.  620. 
621)    .  807,810 

—  nairfi^tnw,   (1  Dtmf.  9 ; 
6)  .  .  .     714 
■qMtead  .     189 
— ^*»  aBdHvdaoB,  (JR. 

4'J^.344)  .(572) 

Icadanaa,  (1  C.^-Jrar. 
318)    .  .  (479) 

I.  a.  HcBdoQ  (iBb.),  (4  B.  4- .44. 
•28)    .  412,415 

{2D.ictt.li9)     .  622, 

623,662 


PAOB 

R«f .  V.  Haadon  (Inb.)  (2  Q.  A 

455 ;  12  L.  J.  (m.  C)  V)  .  761,  840 
R.  V.  Hanley  on  Thamea,  (6  Ad.  if 

B.  294)  .  .814 

HeptOBstaU,  {Bwrr.  102)    .      /2 

Harbart,  (1  Bagt,  P.  C.  461)  351 

Herafonbliire  (Jmti.),  (3  B.^ 

icAU.^l)     .  .632 
(1  CkUi. 

B.709;  3B.  &'i4tf.266)      84,117 
(82). 

P.  0.638)       .  .  .743 


Sei9.  C.  413 11.) 


{\N€W 

(3     T. 


964 


it.  504)  .623 

—  Herna,  {cited  Stra.  195)     .    377 
Hertfordihim  (Juts.),  (4  B. 


Sf  Adol.  561 ;  1  iST.  4-  Jf.  331)    636, 
638,  640,  641,  642,  665,  694 

Harts,  (3  M.  if  S.  459)   620,  625 

Rag.  9. (Jaati.)f  (1  N^  8em. 

Ca.470)  .650 

R.  V.  Hester,  (4  D.  P.  C.  589)       930, 

958 

Herej,  (1  XmcA,  235)        .     511 

Hewei,  (3  Ad,  if  B.  725, 

726)    .  63,574 

Hewitt,  (B.  if  By.  158)     67,  477 

Hawam,  (12  JfaiT.  if  M. 

180)  123,  124 

Hejrford,  Lower,  (IB.  if  Ad. 

75)  .  826,827 

Rag.  V.  Hibbard,  (C.  ir  Kir.  461)   175, 

466,  467,  468,  (576) 

Hicka,  (2  Jf.  4- B06.  302)   .    214 

R.  a.  Higginr,  (5  ili{.  4*  BL  554)  408 ,  95» 

(2  Bat/,  5, 14,15, 16, 

18,  19,  20)    142,  158,  159,  217,  225, 

309,  339,  449,  450 
{^Htsmk.  e.  8.«.  38)     138 


Higgmson,  (2  Burr.  B.  1233)    424 

425 

Reg.  9, (c.  if  Kir.  129)   .    558 

High  Biekington,  (13  L.  J. 

(Jr.  C.)  74)      .  .  .     720 

R.  V.  High  WalCoB,  {Bmrr.  S.  C. 

162)  .  .  .715 
HiU,  Fhmefai,  {Cowp.  613 ; 

2  Not.  654)  .  940,  944 
(B.  if  By.  190j  2  BMit. 

ai^Jf.  311)  .  .333 
HineUer,  (12  Bat#,  B. 

361)  .  .  .  .779 
Hinde,  (13  X.  /.  (Jr.  C.) 

150,  B.  1844)  .  .115 

Hiadringhan,  (6  T.  B.  557)    783 

Reg.  V.  Hiolay,  and  anr.,  (2  Jf.  if 

B06.  524)  .     183,513 


Ixviii 


NAMES  OF   CASES   REFER  USD   TO. 


PA6B 
R.9.  Hioxwortb,  (Caid.  42)  .  771 
HipiweU,  (8  B.  ^  Or.  466 ; 

2M.ScK.  474)  .  .  772 
Hitcham,  {Burr.  S,  C.  489, 

504)  .  .  945,973 
Hoare  &  on.  (6  M.  8f  S. 

266)  .  .  *  .920 
Hobby,  (By.  8fM,  N.  P.  C. 

241)  .  .  .  .  465 
Hobson,  (R.  Sf  By.  56  ;    1 

East,  P.  C.  Add.  24  ;  2  Leach, 

C.  C.  975)       .  .  .  (291) 

Reg.  V.  Uockwortbj  (Inb.,)  (7  Ad, 

if  E.   492,  496;   2  N.  Sc  P. 

383)  .  -.     746,  757, 814 

R.  o.  Hodgea,   Eliz.,  (8  C.  8f  P. 

195)  .  .  .476 

(M.  fr  M.  341)   274,  276, 

374 

Hodgson,  (3  C.  Sf  P.  422, 

432)  .  .     (217)289,290 

Hodnctt,  (1  T.  R.  96)         .     765 

Reg.  V.  Hodson,  (6  Mod.  210)     .     189 
R.  o.  Hogg,  (C<i/<f.  266)  .  .     946 

Reg.  o. (Mary  &  Jane)  (2  M. 

Sf  Bob.  ZSO)     .  .  .214 

R,  V. (1  T.  R.  721)  .    680 

Holbeach  (Inb.)  (5  Ad.  Sf  B. 

685  ;  IN.SfP.  137)   .         751,  752 

Holbeck,  (I  Burr.  8.  C.  198)  726, 

859  872 
Reg.  V.  Holden,  (8  C.  Sf  P.  606)  .  '  499 
R.  p,  &  Clongb,  (3  TVr. 

580)     .  .  .  .997 

Reg.  V.  Holdswortb  &  anotber,  (1 

Q.  B.  221)        .  .  .  1045 

R.  9.  HoUand,  (4  T.  JR.  457)     197,  459 

(5  r.  R.  607,  616)   207, 

434 
Hollingberry  &  otbera,  (4  B. 

Sr  Cr.  329,  330  ;  62).  ^  R.  344)  401, 

482 

Hollington,  (3  Ea»t,  713)     .    805 

HolUs,  (2  Stark.  C.  N.  P. 

536)    .  .  311,417,(440) 

HoUowny,  (1  C.  ^  P.  127)  .     179 

Reg.  V. (9  C.  ^  P.  43)     .     184 

R.  V. (2  Dowl.  P.  C.  525)     602 

Holm,  (East  Water  Quarter) 

(16  East,  127)  .  .    833 

Reg.  V.  Holmes,  (C.  ^  R.  248)    .     506 

R.  V. {Eatt%P.  C.  1023)  (578) 

Holt,  (2  T.  R.  436)  .    519 

Holwortby,  (6  B.  Sf  C.  283 ; 

9D.  Sf  R.  322)  .  .     791 

Holy  Trinity,  (3  T.  R.  605)     783 

Kingston  on 


PACK 

R.  V.  Honiton,  (Burr.  S.  C.  680)  946 
Reg.  V.  Honley,  (Inb.)  (1  NewSeMt. 

C.  397)  .  -  .723 

R.  V.  Hood,  (1  Jfoo.  C.  C.  281)    143, 

(517)  541 

Hooe,  (4  EoMt,  362)  .     815 

Hooper,  (6  T.  R.  225)  .     606 

Hope,  Isabella,    (C.  Or.  C. 

Feb.  18,  1835  ;  7  C.  Sf  P.  148  ; 

1  M.  fr  Rob.  396,  n.  148,  267)  (508) 

ManseU,  {Cald.  252;     842 

—  Homdon-on-tbe-Hill,  (4  M. 
^5.562)         .  .  .835 

Home,  Tooke,  (25  5/.  7W.)     480 

Hoseason,  (14  Eatt,  606)     .     891 

Hottldgravc,  (1 B.  8fAld.3l2)     109 


HuU,  (7  B.  Sf  C.  611  i   IM.  Sf 
R.4i4)  .  .  .816 


Reg.  V.  HounseU,  (2  M.  Sf  Rob. 

292)  .  .  .  .  (198) 
How  &  otbers,  {\l  Ad.  Sf 

E.  159;  9  D.  P.  C.501 ;   4  P. 

^D.  321)        .  961,962,963 

R.  V.  Howartb,  (2  Bott,  640)       .     719 

(I  Mooa.  C.  C.  207)     609 

Reg.  V.  HoweU,  (9  C.  Sf  P.  437)  (211), 

463 

R.  V.  Howlett,  (I  Wili.  35)  .  1030 

R.  V.  Hube,  (5  T.R.  542)  64,391,892, 

950 

Hnggate,  (2  B.  Sf  Aid.  584)     764 

Hoggins,  (3  C.  Sf.  P.  414)  .     579 

{R.  8c  Rjf.  145)     .    286 

Reg.  0.  Hogbes,  Jobn,  (C.  ^  Kir. 

235)     .  .  .  .485 

. (C.  fr  Kir.  519)     .     172 

(1  C.  A-  Mar.  593)     256 

R.r. (2  C.  \  P.  420)   .     S03 

(4  C.  ^  P.  373)  409,488 

(1  Afoo.  C.  C.  370)     286, 

^  287 

(1  Rmn.  Cr.  18)    .    559 

Huloot,  (6  T.  R.  583,  cited 

4Ad.SfE.72l)  .  .     616 

Reg.  V.  Hull,  (Recorder  of,)  (8  Ad. 

Sf  E.  638)  .  .  1047 

R.  V. Dock  Company,  (3  B. 

Sf  Cr.  315,  516)  695,  698 

Reg.  V. (Q. 

B.  3  May,  1845 ;  I  Q.  B.  556)  680 
Hulme,  (Inb.),  (4  Q.  B. 

538;  12  L.  J.  (M.  C.)  100)  822,  826, 
^  827 


Hompbreys,  (1  C.  SfMar. 


185 
946 


601) 
R.  V.  Hunley,  {Burr.  8.  C.  115) 
Reg.  «.  Honnington,  (13  L.  /.  (Af. 

C.)24) 
R.  V.  Hunt,  (2  Camp.  196) 
. &  anotber,  (2  Camp. 

583,585)  .  .       (223)500 


717 
502 


IfAMES  OV   CASEA    REFERRED  TO. 


Ixix 


PAGE 

K.r.Hat&otben,(2CAt/.130)    958 
(6  D,  P.  C.  5)  .    965 

—  Holer,  (3  C.  4- P.  541, 591)   470, 

568 

—  HntiBsdoB,  (JasU.)>  (5  D. 
4r&588}        .  .     896 

—  UntiagdoiiaUre  906 
(JniU.), 


'GiUL283) 


740 


(^D.4rJt588;  tD.^IL{M. 
C)5f4)  .  .  .633 

fr  Aiktoa  &  anoCher,  (14  X.  /. 
,M.  C.)99;  1  ATev  Sen.  C  581) 

Add.  6 
«.  r.  Hwdii,  (3  T.  R.  497)        .    937 

Hitduuon,  (jR.  4*  J^.  412)    255 

iMlcdoB,  (13  JSw«,  164)  404,  416 

liSietoo,  (1  WU9.  IL  139)       971 

lif.  r.  Ingnm,  a  Salil.  284)      .    583 

Ipnrieh,  (Recorder),  (8  2). 

P.C.  103)  .  7,615 

*■  *. (Corp.  of),  (2  i«l. 

1237,  1238)  .      63 

I,  (3  Cam^.  370)  313,  332, 

334,335 
^•9. (C  4- iCir.  384)    .    289 


Lr. 


(2  Ifoo.  C.  C.  32)   (244) 
{IL^  By.  4S7)     .     584 

(1  r.  jB.  653)  93 

(6  r.  R.  145)        .     953 

a,  Fisher,  (7  C.  ^ 

^".773)  .  .  .495 

— Jaeobe,  (1  X^MeA,  310)    507,523, 

525 
—  Jaacs,  (5  Ad.  ^  £.  342 ;  2 
M.  IT  5. 321)   .  .706 

(5  B.  if  A.  894 ;   1 

l^KfL  4- IL  559)  92 

• (CWd.  438)  .    902 

{Cmid.  458 ;    PaU^, 

l«7,3r)<.£tf.  241)       .  .    878 

Hf (C.  ^  Kir.  530)        .     315 

(3  0.4"  P.  222)        .    463 
(1  Emt,  303)  .    949 

(2  1f.  ^5.  321)  650,653, 

936 
(2  HicM.  C.i^  If.  102)  240 
Wa/(5/ra.l256)  159 

I,  (Ink.),  Exp.  (9  D. 
f'CXW)  .  .936 

—  Jarrii,  (1  IEm/,  647,  (».)     .    881 

■ &  Walker,  (1  Jlfoo.  a 

^^T)   .  .  .  (265) 

H  r.  Jeans,  (1  C.  4*  Kir.  539)      303 
— Jcferia,  (4  T.  R.  768,  769)    28, 

889, 901,  902 
LvJcfaTs,  (1  H.  ^  C.  604)  .     643 


^  P.  28) 
R.fr. 


PAOB 

R.  V.  Jeffreya,  (1  B.  ^  C.  604)    .    907 
Reg.  V.  Jenkins,  (C.  8f  Kir.  536)      172 

(Stephen)  (9    C. 

240,  246 
(1  Mao.  C.  C.  434)  286 

{R.  Sf  By.  244)  .     264 

{B.  Sf  By.  492)  .    510 

(Stra.   1050;    2 

Sen.  161)        .  .  .  1021 

Jerria,  (6  C.  Sf  P.  156)  301,  (302) 

Jewin,  (2  Camp.  638)  .    562 

Jeyes,  (JA  Ad.  Sf  E.  Aie ;  5 

AT.  ^  M.  101)  974,  976,  977 

JobUng,  {B.  Sf  By.  525)  264  (265) 

JoddreU,  (1  J).  4*.^liM.403)    687 

Johnson,  (John),  (5  Ad.  Sf 

E.  340, 342)  705,  706 

Reg.  V. (10  Ad.  Sf  E.  740  ; 

2P.  ^2>.  611)  .  .  1012 

R.  r. {Comb.  69)  .  1029 

(3  M.  Sf  S.  148)  .     222 

(3  M.  ^  8.  539, 

548,  549,  550)    (190)  191,  194,  253, 

259  292 
(1  Moo.  C.  C.  713)'  976 

594 
875 
484 
219 
672 


(1  8aik.  68) 

(Sira.  261) 

(Stra.  1000) 

(1  WiU.  325) 

—  Joliffe,  (2  T.  R  90) 

—  Jones,  (Stephen),  (12  Ad.  Sf 
E.  684 ;  82).  P.  C.  80)  864,  952,  954 

(2  B.  ^  Adol.  611, 

615,  616)  218,  401, 500 

(2  Camp.  132,  133)     191, 


Reg.o. 
R.V. — 

612) 


217) 


(3  Camp.  330) 
{Carr.  Cr.  h.  13)      . 
(C.  4*  Mar.  218)      . 
(1    C.  ^  Mar.  611, 

(2  C.  he  P.  630) 
(C.  M.),  (4  C.  4-  P. 


504 
416 
507 
500 

241 
511 


268 
474 
250 
246 
288 


(6  C.  k  P.  343) 

(6  C.  it  P.  391) 

■  (7  C.  ie  P.  151) 

(7  C.  if  p.  833) 

Reg.r. (8  C.  if  P.  405;    2 

ilfooif.  C.  C.)    .  .  .     977 
(Robt.),  (8  C.  if  P. 

776)    .  .  .  .(190) 

R.  r. (Josh.)f  (2  Eatt,  P. 


e.  822;  \Leaek,  174) 

(8  EoMi,  34) 

— —  rJTe/yiipe,  7) 

(Josh.),  (1  Leaehf  C. 


C.  174) 


(1  Leach^  452,  (n.)) 


327 
470 
561 

335 
481 


Ixx 


NAMES   OF  CASB8   REFERRED  TO.. 


PAOB 

R.  V.  Jones,  (2  Ld.  JfayM.  1013 ; 

Soli.  379 ;  6  Mod.  105)  .    327 

(R.  ^  Rff,  152)         .     509 

{atra.  705)  .  .    955 

(««.  920,1145, 1146)  159, 

223,  429,  431 
R^.  V.  Jordan  &  another,  (9  C  6f 

P.  118)  321,  559 

Joiepbs,  (8  2>.  P.  C.  118)     395 

R.  V,  Joole,  (5  Ad.  Sf  B.  539 ;  1 

N,  ^  P.  28)  395,  952 

Jneni,  (7  C.  ^  P.  213)       .  (438) 

Jnkei,  (8  T.  R,  536, 542)  881, 911, 

949 
R.  V.  Kaye,  (1  Z>.  ^  It.  436)    942,  950 

Kea,  (11  Eagi,  132)  .  1027 

Kegwortb,  (2  M,  ^  JR.  28)  .    815 

KeWedoo,  (Inh.)  (5  Ad.  if 

E.  687,  691 ;  7  Ad.  Sf  E.  496)     720 

724,  751,  752 

Kclaey.  (1  2).  P.  C.  481)     .    975 

Kelly,  (2  M.  ^  8.  501)        .     773 

Keaapion,  {Cowp.  241, 421)    879, 

886 
Kenardington,  (6  B.  Sf  Cr. 

20,  78  ;  9D.SfR.  72)  .       810,  813 

Kemlworth,  (2  T.  R.  598,599)  730 

Reg.  V. (Inh.)  (14  L.  J. 

(M.C.)  160)     .  Add.  3 
Kenriok  (Sen.&Jno.)  (12 

2/. /.  (JIf.  a)  135)  .    333 

— ^^— ^  &  another,  (13 

L.  J.  {M.  C.)  135)       .        353,  354 
R.  0.  Kent,  (Jute.)  (8  B.  Sf  C. 

639 ;  3  Mm.  Sf  Ry.  15)       623.  641, 

657,  740,  741 

(9  B.  8c  C.  283)    628,  661 

(Juste.)  (1 1  Bait,  R. 

229,230)  .  .116 

(6  If.  ^  i9.  258)    630,709 

{Ld.  Raym.  1546)     .     874 

Reg.  V. (Jnsti.)  re  Rawlings, 

(2  Q.  B.  686)  .  .  .  1045 

R.  V.  Kenworthy,  (1  B.  8f  Cr.  711)  580 

Kenyon,  (6  B.  ^  C.  640)  968, 951 

Kemon,  (2  Rmm.  C.  4r  M- 

269) (301) 

Reg.  V.  Kerr,  (8  C.  Hf  P.  176)  240, 506 
R.  V.  KesteTsn,  (Joste.)  (3  Q.  B. 

810, 819, 820  ;  13  X.  /.  (Jlf.C.) 

78 :  1  ila.  ^ Mer.  113 ;  1  New- 
Sen.  C.lbl)    .    651,652,653,750, 
757,  859,  935,  936,  939 

Kettleworth,  (5  T.  R.  33)   .     971 

Keynsham,  (5  T.  R,  309)    .     778 

Kibworth,  Harconrt,  (7  B.  8f 

C.  790  {  2  ir.  ^iZ.  28)  820, 821, 938 
Kiddy,  (4  2>.  Sf  R.  734;  2 

id.  M4i^.  Ca».  364)  876,  887 


PAOB 

R«  V.  KiBett,  (4  BMr.  206a,  2065)   869, 

887 
KfUminster,  (7  a  i^  P.  225)    383 

Kimberley,  {8tra.   848  ;   4 

Tlnm/.  43)  .231 
Kimbolton,  (6  Ad.  8f  B.  603, 

605  ;  1  iV:  ^  P.  606,  648)     621, 640, 

741,  745,  754,  755 
Reg.  V.  King,  (13  L.J.  {M.  C.)  43)     94, 

281,  873 
(13  L.  J.  {M.  a) 

119)     .  348,352 

R.  9,  (2  T.  R.  235)  .     954 

Reg.  V,  Kingselere,  (Inh.)  (3  Q.  B. 

388)    .  .  (649),  938,  939 

R.  9.  King's  LangIey,(ljLd.22aym. 

481  ;  Salk.  605)  .  639, 655 
Kingsmoor,  (Inh.)  (2  B.  8f 

CV.  190)  .  402,412 
Kingston  (Daehess)  {Cowp^ 

283)  .  .  67,953 
(8  Ba$t,  41,  46; 

2  Satt,  P.  C.  ss.  26,  27  ;   3  r. 

R.  106)  .  .  189,194,440 

—————  (Corporatn.)  (6  If. 

4-Sf.  365,  n.)   .  .  .419 

Reg.  V  Kingston  on   Hull  Dock 

Compy.  (24  X.  /.  (JIf.  C.)  114; 

2  New  Seet.  C.  621)  .  Add.  8 
R.  V.  Kingstone,  (6  Eaei,  R.  52) .  441 
Kiogswinford,   (7  B.  Sc  C. 

236)  .  .  .691 
Kingswood,  {Burr.  Set.  Ca. 

392)  .  .  .712 
Kinloeh,  (18  Hmo.  Si.  7H. 

411)  ....  476 
Kinnear  &  others,  (2  B.  if 

Aid.  A&2)  .  .570 
Kinnersley  &  Moor,  {Sira. 

193)      .  .  352,353 

Kinsey,  (7  C.  ^  P.  447)      .    474 

Kirkby,  Stephen,  {Burr.  8. 

C.  664  ;  2  Nol.  4  Bd.b%9)  639,  718, 

849 

Knaptoft,  (2  B.  Sf  C.  883)  .    854 

Knight,  (7  B.  ^  C.  413)      .    401 

(I  C.  Sf  P.  116)      .    561 


—  KniU,  (12  Eaei,  50)      643,  (695) 

—  KroeU,  (2  Siurk.  C.  N.  P. ; 

1 1  JSot/,  313,  n.)  .    494 

—  Kynaston,  (1  JEtftl,  117)  981,  983 

—  Ladock,  {Burr.  S.  C.  179)  .    800 

—  Lafone  &  others,   (5  Bsf. 

N.  P.  C.  155)  .     543 

—  Laindor,  (8  T.  R.  379)        .     774 

—  Ukenheath,  (IB.  4-C.531)    263 

—  Umb,  (2  Suet,  P.  C.  664)  .    240 

—  Lambe,  (2  XsoeA,  552,  555, 
582)     .  506,507 


VAms  or  GAtis  kbvbbjud  to. 


Ixxi 


PAOB 

B. ».  I  ibIiHIi.  (3  1>,  ^  Jt  340)    (635) 
— —  (Goinfam  of  the 
of)  (&  Q.B.  513;   UX. 

/.  (ir.  C.)  133)  Add.  11 

1.C (£)Cr«.524;  SICnI. 

€1)  .  .687 
(Sirm,  925,  died, 

9&^a481)  .    687 

Lnpeter,  (3  B.  4-^111.454)    739 

(3  B.  if  C.  454)  .    964 

B^.  «.  iModkiK,  (Juts.)         .    744 

ill  Ad. 

^IL  144  s  3  P.  4-  i).  86)  959, 1009 
1.^ (2  A 

#i4*l.813)  .  .398 
(IB. 

4r  Aid,  630,  637)  .  6,  619,  626 
B^.  ,. (4  A 


e,J«LS89) 
E... 1 


^.4li.755) 


962,  Add.  14 

-  (5JB. 
.    618 

-  (7JB. 
632,657 

-  (8  A 

^  a  595;  2  jr.  4* it  519)       .     624 

(1C5W. 

I)  .495 

(12X. 


^C691) 


J.  ( Jf.  ( 

BH)     . 

Ik.  9.  — 


J.  (Jf.  C.)  76 ;  3  Q.  A  367, 

649,  650,  854 

(12  X. 

y.  (If.  C)  110 ;  4  Q.  B.  910)      734, 

737,  742 
— ^^^— — — — ^-^— —  (3  P. 
irD.aS)  Add.  13 

— ^— — ^— — —  n  re 


r,(Bom8b)(ll^. 
4-  B.  144  :  3  P.  i^  />.  88)    962, 1012 
R.  r.  l^ndBlph,  (iBh.)  (1  M.  ^ 
JM.  393)  .410 

liudvcms,  (BwT.  /S.  C.573)  946 

UbngriiiUe,   (10  B.  Sf  C. 

899)     .  .804 

V  (1  X<«dk,  321)        .    237 

(lX«dl,746)  .    313 

(6  T.  ML  565)  .    332 

(Inh.)   (1  New 


.  C.  387,  396;  14  X./.20)  851, 

947,  964,  972 
^JUfCDdBT,  (2&f/,P.C.566; 
2ite».  C.  ^Jf.  201)  .  .    283 

9.  Lew,  (2  M.  4-  JM.  197, 
196)  (198),  227,  263,  458 

tMM  &  Jmms,  (2  C.  ^ 

JD'.OB)  .    261 

L«.  Icvferd,  {S  A  if  C.  271 ; 
2  JC  i^  Jt.  556)  .    763 

Laztoo,  (flMhi?.  Av«.  tit. 

.)         -  •    *w 


FAOB 

R.  V.  JUfer.  (16£iM9.  iSlT.  IW.  94, 
99,129)  .482 

Uyton,  (1  iSitt.352;  P«<^, 

207,  3rd  Mf.)    .  .892 

UmaL,(38iarit.If.P.C.70)    286 

Lttke  (iBh.),  (5  J9.  4*  .^do/. 

469;  2  Mv.  ^IT.  583)  .    396 


Reg.  V.  hmse,  {BgeUr  WhUerAn. 

1843)  .  .  .  .333 

R.v.LaD7,  (4C.  ^P.241)  .  246 
Reg.  V.  Leddhigton,  (9  C.  Sf  P.  79)  295 
R.  V.  Ledittd,  (&^.  6)    .  .    956 

Lee,  {R.  if  Ry.  361)  .     174 

Leeds  (leh.),  (4  B.  if  AdoL 

2iS ;  I  N.  if  M.  €51)  .  .     773 

(43. 4-.1^498)  715 

Reg.  V. (13X.  J.  (jr.a) 

88)  .            .  .  .(723) 

R-e (13X.J.(ir. 

C.)  107)  .  .720,  769 

(Jute.),  (4  T.M.  583) 

629,631 
R^.  e. (MaTor,  6(0.),  (12 

X.  /.  (Q.  JD.)  369)       .  .  1011 
(Recorder),  (2  Q. 

B.  547,11.)  .     723,943 

R.V.  ——endlirerpocd.  Canal 

Com^oy,  (7  Ad.  if  £.671 ;  2 

AT.  4- P.  540)                    .    673,681 
•Reg.  V. 

(lljld.^-Jff.  316;1 

B.ifAid.lS3)  .     112 

(lah.)  WMleUn  v. 


I 


Leeds,  (13  X.  /.  (M.  C.)  107 ; 

1  New  8e$$.  C.  257)  .  .  715 
R.  V.  Leaser,  (Qro.  Ja.  497)  .  327 
Leieeater  (Justs.),  (3  B.  if 

€V.  6)  .  .  124,125 
(4  B.  if 

a  891 ;  7  D.ifR.  370)  .  1036 
(7  B.  if 

C.  6)  .  .  .65 
(4  D.  P. 

C.633)  .  .734 

R.  V.  Leieesteiahire  (Justs.),  (4  B. 

if  C.  844;  7  Dnd.  ifB.  334)  .  75 
[IM. 

if  8.  442,  446)  .   641,  654,  655,  859 

934,936 

Leigh,  (2  Baeif  P.  C.  16)    .    248 

Leighton,  (Pert.  173)         .    048 

Reg.  V.  Leomimter  (Inh.)  (13  X. 

/.  {M.  C.)  54;  1  New  8e$».  C. 

80)   .  .    711,744,756 

Lery,  (Q.B.  8 /MM.  1839)    433 

R.  V.  Lew  (Inh.),  (8B.  if  0.655)  756, 

842 
Reg.  V.  Lewis,  {SAd.  if  JB.  881 ; 

1  P.  4*  D.  112)  .     1028, 1029 


hiii 


KAMRS  OF  CASES  REFERRED  TO. 


PAOB 

R.  V.  Lewif  and  othen,  (4  Bmr. 

2456)   .  .  .  .952 

R.  V. (6  C.  *  P.  161)  507,  525 

{Sira.  704)  .  .    954 

(2  Sira.  835)  .     601 

Reg.  V.  Lichfield,  (Coimdl  of  City 

oO.  (12  L.  J.  (Q.  B.)  308)  .  669,  670 
(Town  Council), 

(4  Q.  B.  893)  .  .  .705 

R.  V.  UdfonI  (Inh.),  (1  New  Sen, 

a  146)            .  .  .721 

Reg.  V. (1  New  8e88. 

C.  244)  .  .  .712 

R.  V.  LilKngton,  (1  &f/,  il.  438)    845 

Limehoiiie.  (2  Skow.  455)  .     397 

lineomb,  (2  Ckit.  R,  214)  .    404 

Linooln  (Mayor  and  City  of), 

(6  Ad,  ScE,6b;ZN.icP.  273)  (398) 
—  LIncolnsbire  (Josti.),  (3  B, 

Sc  C.  548 :  5  D.  ^  Ity.  347)  .  621, 
630,  631,  632,  638,  639.  640,  911 
Reg.  9.  Lindsay  (Joits.),  (14  L.  J. 

(M.  C.)  151)  .     Add.  13 

R.  0.  Lindsey,  (Jnats.),  (6  M.  ^ 

5.379)  .  .  .636 
Reg.  V.  Linea,  (C.  Sc  Kir,  393)  .  321 
R.  V.  Lingate,  (1  PMi.  Ev.  105)  .  509 
Ltnkinhome,  (3  B.  Sc  Ad. 

413,418;6ild.  i^JS.  140)    771,781 

Lule,  {Stra.  1090)  .  .     124 

Uthgo,  (iZ.  4- 1^.  357)       .    264 

Little,  (1  Burr.  12.  609)      .    885 

(1  Moo.  a  C.  R.  431)    475 

lR.ScRy.4S0)        .    476 


LitUe  Bolton,  (Cald.  369)  .     774 

Reg.  V.  LittleshaU  (Inb.),  (14  X. 

/.  (M.  C.)  97 ;  1  New  Se$a.  C. 

576)       .  .  .     Add.  (10) 

R.  o.  Liverpool,  (3  7*.  J2.  118)     .   842, 

843,  844 
— ^— — ^— •  (Corporation),  (3 

EaH,  S6)  .  .399 
(Inh.),  (7  B.  Sc  C. 

61 ;  9  D.  ^  It  780)  .  676,  677 
Reg.  V. (Mayor,  &c.),  (9 

Ad.  Sc  E.  435 ;  I  P.  Sc  D.  334)  676 
R.  V. (Mayor),  (3  D.  Sc 

R.  275, 279)        .  .    614, 950 

— —  (Exchange  Pro- 

prietort),  (1  Ad.  Sc  Ell.   465 

{Newe  Room  Care) )     .  .    680 

LUndinaboe,  (1  Sira.  476)  .     759 

Llanfihangel,  Aberoowln,  (4 

N.ScM.Sbb)  .  .  938,944 
LUngammarch  (Inh.),  (2  T, 

J2. 628)    .  .  .    824,827 

—  Llaognnnor,   (2  B.   Sc  Ad. 

616;  2i^.  4-Ar.  86)  .  .  778 
Llanrhydd,(B»rr.i9.C.658)  731,732 


PA6B 

R.  V.  Llaawimo  (Inh.)  (4  71 R.  373, 

473)  721,  728,  738,  739 

Lloyd,  (4  a  Sc  P.  233)  518 

(Calrf.  329)  .    955 

(2  Sira.  996,  999)  106, 869 

Reg. «. Jones,  (8  C.  Sc  P. 

288)  .  .  .  .289 
Loader,  {Donei,  <^nnMf  Aee. 

1840)  .  .  .  (210) 
R.  V.  Locket,  (7  C.  ^  P.  300)  .  384 
Lockyer  and  others,  (5  Sep. 

N.  P.  C.  107)  .  .  541 
Loggen  and  another,  (1  Sira. 

75)        .  .  .       432,433 

Lomaa,  (Omi3.  297)  .    948 

London  (Josts.)   (3  Bwrr. 

1456)  ...        75 

(15  Baei, 

74,  619,  662,  708 
*—  and  Sondi  Western 


632) 
Reg.  V. 

Railway  Company,  (1  Q.  B.  558)  673 
R.  V.  Lone,  (2  Sira.  820)  .    431 

Reg. V. Long, (1  6. 4-2). 367;  IQ. 

0.  740)   .  .     645,  658 

R.  9. (1  M.ScIfyL  136, 139)  616, 

951 

Reg.  V. (1  Q.  B.  746)      979,  980 

R.  V.  Long  Bennington,  (6  M.  Sc 

iS.  403)        ...        838 

Whatton,  (5  T.  R.  447)  790 

Lookup,  (3  Burr.  190)     225,  459 

Loome  and  others,  (1  Moo. 

C.  C.  160)        .  .  .   222 

Longhton,  (3  Smiik'e  R.  575)  404 

Lonth,  (8  B.  Sc  C.  247  ;  2 

M.  Sc  R.  273) 
Lore,  (2  Hawk.  c.  46,  «.  173 ; 

2  Hale,  282 ;  2  Si.  7W.  124) 
{Sira.  920) 


777 

149 
123 

Loveden,  (8  T.  R.  615,  617) 

103, 122 
Reg.  V.  Lorel,  (2  M.  Sc  Rob.  39)      315 

LoveU,  (2  M.  &-i{o».236,336)285, 

291 
R.  V.  LoTet,  (7  T.  R.  152)  879, 886,  887 

Lower  Milton,  (9  B.  Sc  C.  819)  683 

Loxdale  and  others,  (1  Burr. 

Rep.  445,  447)  669.  876 

Lnbbenham,  (5  B.  Sc  Ad.  968)  759 

(4  T.  R.  154)      845 

Luffe,  (8  Rati,  204,  207 ;  1 

Bla.  C.  457)  1027,  1028 

Luffington,  (Burr.  S.  C.  232)  940 

(1  WiU.  74)        .    937 


Reg.  V.  liUmsdaine,  (10  Ad.  Sc  E. 

157  i  2P.Sc  D.  219)  .  .    689 

R.  V.  Lutterworth,   (3  B.   Sc  C. 

487  ;  5  JD.  ^  iZ.  343)   .  .    779 

Reg.  V.  Lydeard  St.  Lawrence, 


NAMES  OF  CASES    REFERRED  TO. 


Ixxii 


FAOB 

(lib.)  (il  Ad.  ^B.  616)  (721)  (722) 

725 
t.v.  LjdfiMb,  (4  B,^Ad.  150; 

1  .v.  ^  Jf.  83)  836,  841 

iq|. «.  Lju,  (8  .<«4l.  4-  IS.  383)       944 

B.». (2  r.  J«L  733)  .    393 

(5  71  J?.  664)  .     812 

Lyon,  et  ml,  (1  C.  Sf  P.  527; 

&^jr.  iV:i>.  C.  150) 

(5  Z>.  ^  12.  497) 


409 
396 
Lytdiet  Matraren,  (7  B.  ^ 
C.226)  -  -  .     763 

—  Ljtfc.  (5  r.  J«.  327)  .    937 

—  Mabe,  (loh.)  (3  Ad.  Sf  B. 
531)    .  ,  .  .     778 

—  Mae  Arthar,  iPeaJte'^N.  P. 
Cflw.)  .  .  .430 

—  Mioity  and    Fordenburgb, 

(2  Li.  ilaym.  1179)  .     351 

—  MMdesfidd,  (2  B.  4-^i.870)  813 

■         '    —      (Bvrr.  Sm   C 

458)    .  .  .  .    793 

(3  r.  jB.  77)         790 


—  M'Cvilley.  (2  afoo.  C.  C.  34)     223 

—  M  •Dcrmot,  {Rmsg.  Sf  Ry.  C. 
C&356)  .  .        218,222 

—  M'Donagh  and   Draid,   (2 
175)         .  •  .179 

UBt^ngor,  {R.  ^  By.  23)       291 
Hiekar^ikcy.  (Sott.  286 ;   2 
f.P.  C.  828)  .  .    313 

—  Maehjnletii   and  Penjgoes, 
{i  B.  ^  Aid.  467)  .     405 

{t  Bir  C.  166)        .    402,  410,  412 

M'Namee,  (1  Moo,  C.  C.  R. 

368)  ..  .     243,245 

1^.  9.  M*Kanghton,  (8  C.  4*  P. 

195)     .  .     184 

ft.  t.  Madden,  (1  Moo.  C.  C.  277)  300 

Maddern,  (1  T.  R  627)      .     665 

Maadoz,  (AMt.  ^  Ry.  92)       246 

B(f. ».  Madge,  (9  C.  ^  P.  29)         180 
R. ».  Bfadlej,  (Stra.  1198)      956,  972, 

1029 

Mahoo,  (4  Ad.  if  B.  475)     .    93 

Maidstone  (Inh.)  (5  Ad.  Sf. 

R.  326,  327 ;  6  A'.  4*  AT.  545)     783, 

785 

(1 2  £^/,  550)       727 

Maiden,  (2  Bo//,  959.  ».)    .       5 

Malinga,  (8  C.  9f  P.  242)     .    557 

MaUiion,  (2  Bvrr.  R  679)  880, 

883 
Manchester,  (4  B.  ^  AUL. 

564)    .            .  .  .760 

Biy.  e. (Inh.),  (14  L.  J. 

(Jf.  C.)126)    .  Add.  9 

1. 1.  Manraigtree,  (6  Jf.  ^  8.  214)  773 


FAOB 

Reg.  9.  Mansfield,  (I  C.  Sf  Mar. 

140,  143)  .  .  251, 302 
(Inh.),  (1  Q.  B. 

444)    .  .  .     1027,1028 

R.  V.  March,  (Eliza),  (1  Mood.  C. 

a  182)  .  .  .560 

Margam,  (1  T.  R.  775)       .     946 

MargetU  &  ors.,  (2  Leaeh, 

520)     .  .  .  .265 

Marlborough,  (2  Boit,  299)     802 

Marsden.  (M.  Sc  Malk.  439)    566 

Marsh,  {6Ad.  ^S.  240,  241, 

243,  248 ;  1  iST.  ^  P.  187)  70.  71, 202 
(2  B.  8f  C.  717  ;  4  B. 


4-  B.  260;  14  L.  J.  (M.  C)  54)   881 

Reg.r. (C.  ^  JKr.  496)        .    315 

R.  V (1  jver.  Sf  P.  197  ;  6 

^.  ^B.  237)  •    172 

MarshaU,  (1  Car.  Sf  Mar.  147)  174, 

508,  523 
(13  East,  R.  322)        93 


Re|.  V.  Martin,  et  oz.  (8  Ad.  Sf  B. 
481;  3  N€9.SfP.  472)  .  198. 225, 457 

R.  9. (2  Camp.  268)     .     435 

Reg.  r. (9  C.  if  P.  215, 


216) 
R.C. - 


(190)  195,  309.  310,  322 
-(IXmcA.  171)  .  257 
-  (2  Leach,  C.  C. 

.    345 
&  another.  (13  L. 


923)    • 
Reg.  V, 

/.  {M.  C.)35  ;  2  Q.  B.  1037, ».)  616 
(13  L.  J.  (M.  C.) 

45)       .  .  .  .47 

R.  V.  Martlcy,  {Burr.  S.  C.  120)      937 

Martyn,  (B.  6f  By.  108)      .    263 

Marwood,  (Bmr.  8.  C.  386)    829, 

836 
Masheter,  (6  Ad.  Sf  B.  153 ; 


1  Nev.  *  P.  314) 
—  Mason,  (1  Eatt,  180 ;  2  Bait, 
P.  C.  1123)      . 

(2  T.  R.  581) 


—  Mathewi,  (2  Leaeh,  664  ;  5 
T.  R.  162) 

Mathon,  (7  T.  R.  362 ;  Burr. 


227 
333 

206 

846 


8.  C.  650) 
—  Matlock,  (Inh.),  (1  Ad.  SfB. 
124)     .  .  .  .839 

(5  B.  4^  il</o/.  883)    945 


Matters,  (1  B.  8f  Aid.  362)  882 
Matteraey,  (4B.  SfAdoL  211)  759 
Matthews,  (10  lfo<f.  27)     .     890 

(Salk.  475)  1029,  1030 

(5  T.  R.  162  i  4 


id.  202 ;  1  Sound.  135,  n.  (3))    226, 

Add.  2 

—  Mattinglcy.  (2  T.  B.  12)     .     837 

—  Manlden.  (Inh.),  (8  B.  if  C. 

78  ;2M.Sf  R.  146)     .       645,  1029 

9 
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KAME8  OF  CASES   RErBRRED  TO. 


PAOB 

R.  9.  Mawbey  &  others,  (€  T,  JK. 

619,  638)  350,  405,  948 

Reg.  V.  Mawgan  in  Mencage,  (Inh.) 

(3  N.  4*  P.  502  \%  Ad,  ^  B, 

496)  .     232,414 

R.  V.  May,  (1  Domg,  193,  194,  n.)  107 

(1  Uaeh,  C.  a  193)       199 

Mayall,  (3  D.  ^  R,  363)      .     703 

Mead,  (4  C.  ^  P.  535)        .     259 

Meakin,  (7  C.  ^  P,  297)     .     658 

Meerei,  {Show,  50)  .     282 

Reg.  0.  Megaon,  (9  C.  4*  P.  420)    518 
R.  V.  Melboarn,  (Bhit.  8.  C.  244  ; 

Stra,  1225)     .  .  .830 

Melliih,  (R.  ^  Ry,  80)    285,  287 

Mellon,  {R.  ^  2ly.  C.  C.  JR. 

144)  .  .     163, 209 

Mellor,  (2  D.P,  C.  173, 176) 

384,  926,  928,  930,  951 

Melsonby,  (12  Ad,ScB,  687) 

(818)  823 

Mendes,  (8tra.  473)        600,  %04 

Mereeron,  (2  Siark,  R.  566)     507 

Mercier,  (1  Leaeh,  C.  C.  183)  480 

Reg.  V.  Meredith,  (8  C.  ^  P.  589) 

309  (584) 
R.  17. &Tnmer,  {R.  ^ 

IZy.  46,  47)  .  .     360,361,435 

Merevall,  {Burr.  8,  C,  661)     718 

Reg.  V.  Merionethihire  (Inh.)  (13 

JL.  /.  {M,  a)  158)         395,  407,  731 
R.  V.  Mersey  &  Irwell  Navigat. 

Company  of  Proprietors,  (9  B* 

^C.  95)  .  .  .    673 

Mersham,  (7  Basi,  R,  167)    843 

Mcrthyr  Tidyfl,  (1 B.  ^  Ad, 

29, 31)  .  .     816,  817, 818 
Messingham,  John  &  Mary, 

(1  Moo.  a  a  257)        189,  301,  302 

Metcalf,  (1  Moo.  C.  C.  433) 

286,  287,  288 
R^.  V.  Michael,  (9  C.  4*  P.  356)  237 
R.V.  MichaelstoneVedoes,  (2Nol. 

4ih  Bd.  500)     .  .  .935 

R.  V.  Micklefield,  (Cold.  507,  509  ; 

1  BoU,  204,  279,  n.)    622,  662,  669 

(1  Bott,  113)    .     705 

Middlehnrst,  (Jnsts.)  (Burr. 

3, 9)  .  .  .    869 

(1  Burr,  R.  399, 


400)  .    218,  500,  502,  616,  617 

—  Middlesex,  (JasU.)  (5  Ad.  Sf 
B.  626  }\N.ic  P'  92)  .    959 

(JnsU.)  (11  Ad. 


^  B.  809 ;  3  P.  4*  l>.  459)    730,  732 

(Justs.)  (3  B.  8f 

Ad.  100)  .  .591 

(Justs.)  (3  B.  Sc 

Adoi.9ZB)       .  .    618 
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R.  V.  Middlesex  (Justs.)  (4  B.  ^ 
Ad.  298)  .  .714 

« (Justs.)  (8  D.  ^ 

JK.  117)  .         651,935,941 

(Jnsta.)  (9  D.  P. 

C.  163  ;  4  Jur,  1086)  .  743 
(Justs.)  (12  i.  /. 

{M.  C.)  36)  .  .    899 

R«g.  9, (Justs.)  (12  L.  J. 

(M.  C.)  59)  624,  634,  636 
(Justs.)  (12  X.  J. 

(M.  C.)  134)  .  .  619 
(Justs.)  (14  X./. 

(M.  C.)  139)  .  .     Add.  6 

R.  «. (Juste.)    (MS8. 

Diekmtont  1  CMi.  R.  367)  .  626 
(Juste.)  (6  M.  Sf 

8.279)  .621 

Reg.  V.  (Juste.)  (1  P.  Sc 

D.  402 ;  10  Ad,  ^  B.  540)  .  1035 
(Juste.)  (4  Q.  B. 

807)  .  .  .     5,662 

R.  V,  '  (Juste.)     In   re 

Bowman,  (5  B.  ^  Adol,  1112, 
1113;  3  N.ifM.  110;  6  C.  ^ 
P.  90)         .     75,  105,  151,  169,  475 
(Juste.)  m  re  Spi- 
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cer,  (3  B.  ^  Adol.  938,  died  2 

Q.  B.  R.  100) 
Reg.  V.  Middleton  iuTeesdale,  (10 

Ad,  4-  B.  688,  692)  723,  724, 

725,  747,  748,  757 
R.  V.  Middlewich,  (3  Ad.   Sc  B. 

156)     .  .  .842 

Middlesoy,  (2  TVrm  R.  41)    787, 

945 

Midlam,  (3  Burr.  1720)      .    897 

Micrs,  (3  Nee.  fy  M.  475 ;  1 

Ad.  Sf  El,  327)  .  .    221 

R^.  V.  MUdenhaU  (Inh.)  (2  Ad, 

^  B,  557 ;  12  L.  J,  {M,  C.)  17)    728 

(Inh.)  (2  Q.  B. 

517)  .  .    726 

R.  V.  Mildroue,  {Leaeh,  412)       .    535 

MUes,  (1  8eu.  Ca.  77)        .  1020 

MiUer,  (Cowp.  619)  .    679 

(7  C.  Sf  P.  665)    179,  271 

Reg.  V.  Milner  and  another,  (14  L. 

J.  {M.  C.)  157)     .  .    Add.  14 
Milnrow  (Chapelfrardens)  (5 

M.Sr  8.  24S)  .    630 

R.  V.  Milton,  (Inh.)  (3  B.  4-  Aid. 

112,120)  .    697,946 

R^.  V. (C.  4-  K.  58)  .    522 

R.  9, Im.  ic  M,  107)       .    378 

Milverton  (Lord  of  Hundred 

of)  (3  Ad.  4*  B.  284)  .    906 

(5  j4if.  4- B.  841)    864 

(7  Mod.  10)        .    859 
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1. 1.  MiBihintiwpton,   (3  Bmrr. 

UW)  ,  ,  945 
U|.  V  HiMMU  (8  C.  ^  P.  576)'  462 
Lt.lGrUd,(10£at#,219)  .  689 
^^mam^  (fiB.  if  C.74;  92>. 

4r«.172)  .1009 
MutortoB  (Inh.)  (SAd,  kB. 

•5i,  878,  884)  7W,  851 
SMth  Western  Raihvaj  Com. 

pof,  Mitebeldever  cne,  (1  Q. 

JL  558.  581)  .680 

*.  IfHdieU.  (2  Q.  B.  iL  636) 

167, 181 
^9' (5  T.  ML  629,  eiUd 

3Jl.^a699)  .    614 

(5  T,  R.  701)        .    951 

MiltoB,  (3  E^.  JL  200,  «. ; 

4  Damf^  CUdeed,  536)  .    440 

V.  Mizeii,  (2  M.  if  Rob,  382)    413 

Mote,  (C  *  if.  417)        •    240 


— y     X  T         '■■■  ^  M  • 

ft.  V.  MoomoaUuliire  (Justs.) 
{mu  T.  1829,  ci/«f  ^Ad,9eE. 
W,..)  .  .744 

(Justs.) 

(1  B.  ^  ^life/.  895,  897)  642, 

656,  659,  740,  741,  980 
(Justs.) 


(4  &  ^  C.  844  ;  7  Dow/.  4*  iL 
i34^     •  •  •  •       75 

(Justs.) 

(4BL4rC.844;  8B.4>e.l37; 
3i>.  ^  B.  (Jf.  C)  410;  7  2>.  4- 
JL  334  ;  2  jr.  ^  Ay/.  132)  651, 

653,  655,  859,  936,  951 

•    (Justs.) 

(3  D.  P.  a  306,  311)  636,  e56, 

658,  740 

(JnsU.) 

(1  Bmrr.  Itf  W,  111)  632,  635 

(Justs.) 

(12  U  J.  (M.  C.)  126,  127)    981, 

983 
CunalNa. 


Compuiij,  (3  Ad,  if  B. 
619 ;  5  JV:  ^  If.  68)    .  .     691 

Utg.  V.  lIoBtgomctTshire,  (14  L. 

/.(if.  a)  142)  .    Add.  7 

JL  t.  MoOTCritclwU,  (2  Bt»t,  66) 

726,  860 

(2Basi,  222) 

956,  972 


Chas.  {ZB.ifAdol, 
184)  .  308,424 

Beg.  V.  M«Me,  {Berk9  Lent  Jm, 
1843)  .  .  .524 

Mooi^oaM,  (GsAi.  554)  441 

I.  >.  Mordcf,  (2  Bmrr,  1040)     .     948 

Mfldk  aad  Aver,  (it.  4r  ^' 

M}  .    236,247 
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R.  9.  Morgan,  (CM.  C.  156  ;   1 
Airr.  JZ.399)  .    616,869 

(1  Leaekf  54)       .    53* 

(I  T.  B.  775)        .     944 

Reg.  0.  Morie,    (14    L,  J,   {M. 
C.)  75 ;  1  New  Seu.  C,  585)  Add. 

R.  9.  Morle  J,  (KeL  55  ;   1  Bale, 
305  ;  2  Hale,  52)  .     524,  525 

(2Jf.  ^flr.417)     .     847 

Morphew,  (2  M.  ^  8.  602)      469 

Morris,  (1  B.  Sf  Aid,  441)  .    417 

(9  C.  ^  P.  347)     .     (260) 

(1  LeaeA,  C,  C,  109)     198 

Sarah  and  John,  (B. 


Sf  By.  C.  C.  270 ;  2LeaeA,  1096)     559 

(4  T.  B.  550,  552) 

616,  669 
R^.  0.  Morse,  et  al.  (8  C,  Sf  P. 

605).  .  .  .     (507) 
Mortlock  and  others,  (14 

L.  J.  (M.  C)  153)  .     Add.  3,  8 

Morton,  (2 Jf.  8f  iIo*.514)     506 

: (4  1f.^fl^.  48)    .    516 

(JI.^By.510)    .     214 

Moses,  Sec,  (7  C,  Sf  P.  416— 

429 :  1  Moo,  C.  C.  466—470)  .     198 
Mosley,  (3  Ad,  Sf  B,  488, 

492  ;  5  i^.  ^if.  461)        .     123,  124 
(5i^.  ^Af.  261)  .      99 


—  Moss,  {Hertford  Sum,  Ate, 

1827)  .  .  .     (514) 

—  Monotsorrel,  (2  if.  if  S.  460) 

774 

(3  if.    Sf   8. 

497)  .  .  784,  786 


Much  Cowame,  (2  B,  Sf  Ad, 
861)      .  .  .  .763 

—  Mullanej,  (6  C.  Sf  P,  90,  96 

98,  100)  61,  62,  63,  67,  74,  933 

—  Munday,  (2  Leaeh,SbO;  2 
Baei,  P,  C,  594)  .  .     273 

—  Mundy,  (1  Bast,  583)  .     676 
Munos,  {Stra,  1127)  .     333 


Reg. 9.  Murphy,  (XftMf^oo/  Wiuier 

Ate.  1844)  .  .     469,  477 

R.  V.  Murray,  et  al.  (2  Batt,  P.  C 

496)      .  .  .  .263 

■    (1  ifoo.  C.  C.  2/6  ; 

5  C.  ^  P.  145)  .  287,  288 
and  others,  {tried  at 

OuitdAall  1823) 

Muaoot,  (10  Mod.  193) 

Mnsson,  ^6  B,  Sf  Cr,  74 ;  9 

D.SfR,  172)    . 

Nacton,  (Inh.)  (3  B,  Sf  Ad, 


349 

542 

165 
841 


543) 

—  Nantwich,  (Inh.)  (16  Baet, 
228)  .  .  755,  779 
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R.  V.  Napper,  (1  Moo.  C.  C.  44) 

211,262,265,267 
Reg.  r.  Narberth,  (Inh.)  (9  Ad.  ^ 

E,  815  ;  1  P.  ^  2).  590)  .    689 

R.  r.  Natland,  (Burr,  Sett,  Cat. 

793)  .  .     645,834,935 

Navcatock,  (Burr.  S.  C.  719)     794 

NeU,  (2  C.  ^  P.  485)  .     422 

Nether  Heyford,  (Burr.  S. 

C.479)  .  .  ,944 
Knutaford,  (1  B.  ^ 

Ad.  726)  .  .     774,  939 

Nethcracat,  (4  T.  R.  258)    .    809 

Netherthong,  (2  B.  ^  Aid. 

170)     ....    399 

NevUIe,  (1  B  Sf'Ad.'49b)     '.  1046 

{PeaJtei  C.N.  P.  91)    422 


—  Newbury,   (Inh.)   (4  T.  R. 
476)  .  .      643,  656,  695 

—  Newcaatle-OD-Tyne  (Juata.) 

(1  B.  ^  AdoX.  933)   .   608,  611,  634, 

642 

—  Newcombe,  (4  T.  R.  368)    .    693 
Newington,  (1  T.  R.  354)    .    846 


Reg.  V.  Newlanda,  (4  Jur.  322)    376, 

379 
R.  V.  Newmarket  St.  Mary,   (3 

Ad.  8r  E.  151)  .  .  843 
New  River  Company,  (1  M. 

4*  8.  508)         .  .  .680 

Newton,  (Burr.  S.  C.  157)     956 

Reg.  r.  John,  (2  M.  if 

Rob.  503)    .  .  (185)  193 

R.  V.  ■  ' 


P.  121) 


and  othera,  (2  N.  ^ 

.  965 

Toney,  (2  T.  R.  453)  791 

—  Newtown,  (Inh.)  (1  Ad  if  E. 

238 ;    3  N.  if  M.   306,   310)  774, 

775 

—  Nibba,  (1  Moo.  C.  C.  25)     .  253 
Nicholl,  (R.  Sf  Ry.  130)      .  316 


Reg.  r.  NichoUa,  (9  C.  8f  P.  267)  583 
R.  V.  Nicholson,  (12£a«/,330)  672,673, 

689 

Nield,(6£«/,  417)     .    902.904 

Reg.  V.  Nisbet,   (13  Nov.  1844, 

Bail  Court)       .  .  .180 

R.  9.  Nockolda,  (1  Ad.  ^-  E.  245  ; 

SN.SfM.  334)         .     626,  627,  687 

Nohro,  (1  B.  Sf  C.  267)        .     954 

Norfolk,  (Justs.)    (2  B.   if 

Adol.  944)  .  658,  703,  756 
. (5    B.    Sf 

Adol.  990,  992  ;  IN.Sf  M.  67)   637, 

641,656,657,731 
Reg,  V.  Norman,  (l   C.  Sf  Mar. 

501)  .  .  .289 
R.  r.  Norria,  (R.  Sf  Ry.  69)  .  271 
North,  (6  2).  ^  21.  143)       .    616 


PAGK 

R.  V.  Northampton,  (Jnata.)  {Cald, 

Sett.  C.  30)      .  .  .     645 
Northamptonshire,  (Inh.)  (2 

M.SfS.2%2)   .  398,401,402 

-^— ^^— — —     (Juata.) 

in  Morbom  r.  Warmington,'(6 

Ad.  4*  £.111,11.)         .         '  .     943 

North  Barham,  (Cald.  566)     801 

R^.  V.  North  Boyey  (Inh.)  (2  Q. 

23.500,504)         .  .     746,753 

R.  V.  North  Cerney  (Inh.)  (3  B. 

SfAd.46Z)      .  .  .835 
North  CoUingham,  (1  B.  Sf 

C.  578)  .        813,817,620 
North  Curry  (Inh.)  (4  B.  Sf 

Cr.  593,  953 ;  7  D.  8f  R.  424) 

689,  690 
Northfeatherton,  (1  Seee,  C. 

154)     .  .  .  .    852 
North  Petherton,  (5  B.  ^  C. 

208)  .  .  .759 
North  Redbum,  (Cald.  Ca, 

452)     .  .  .  .937 

—  North    Riding,    Yorkshire, 

(Justs.)  (3  T.  R.  150)  .     740 

(Justs.)  and  Churchwardens  and 
OTcrseera  of  Egton,  (6  Ad.  Sf 
E.  863)  .         726, 756,  Add.  8 

Reg.  V.  '  

(Juata.)  (reLutrnt  (1  New  Sen. 
Ca.  574  ;  14  L.  J.  (M.  C.)  91) 

Add.  13 

R.  V.  North  Shields,  (2>otf^.  331 ; 
Cald.QS)         .  .  .737 

Northweald  Baaaet,  (2  B.  Sf 

C.  724)         .  .  829, 834 

North  Wingficld  (Inh.)  (1  B. 

8fAd.n2)      .  .  .783 

Reg.  V.  Nott,  (4  Q.  B.  R.  768 ;  12 
L.  J.  (M.  C.)  142, 143  \  I  C.Hf 
Mar.  288)  198,  221,  528 

R.  V.  Nottingham  (Town  and  Coun- 
ty Justs.)  (3  Ad.  Sf  E.  503 ;  1 
N.  Sf  P.  260)  .  .  .  1036 

OldWaterWorks 

Company,  (6  Ad.  Sf  B.  355  ;  1 

N.  Sf  P.  480  ;  bN.SfM.  498)     441 

(4JEm/,  208)    .     163 

(Justs.)  (I  Seu. 

Ca.  422  ;  2  Bott,  776)      .     699,  980 

Reg.  V.  Norton,  (8  C.  Sf  P.  196) 

189,  197,334,354,477 

Bavant,  (3  Ad.  Sf 

El.  161  \  AN.SfM.  687)        .     793 

Norwich  (Juata.)  (32).  SfR. 

42)       .  .  .    661 

(Inhab.  of  County 


andCttyof )  (Sira.  177>  181)  395, 402 
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K.  r.  Nonridi  and  Watton  Road 
(Trwtees)  (5  Ad.  Sc  B.  563)     .     616 

Natlcy,  (Bmrr.  8.  C.  701)  .     945 

Oakk  J,  (4  B.  4"  Ad.  307 ;  1 

AW.  ^  Mmm,  58)  376,  920 

Oakmere  (loh.)  (5  B.  ^^<f. 

577)    .  .  .  717,  760 

Ockley,  (I  JJ.  ^-^rf.  818)   .     817 

O'Coiglej   and  others,    (16 

J»nr.  St.    JW.   1191;   3  Har. 
St,  7W.)  .  .    486,  490 

Beg.  9.  O'Connor,  (13  i./.  (If.C.) 

33.36,37)  .     194,197,201 

R.  r.  Odgers,   (2  Jf.  4*  i7o^.  479)     458 

O'DonneU,  (7  C.  ^  P.  138)    474 

Oflchorch,  (3r.i2.114)   762,834 

Okcford  Pltzpame  (Inh.)  (1 

Jl.  if  Ad.  258,  259)  830,  833 

Old  Alresford,  (1  T.  R.  358)     804 

Oldbory  (Inh.)  (4  Ad.  ^  JB. 

167)      .  668.  717, 852 

Oldland,  (4  Ad.  if  Bi.  929 ; 

^N.irU.  529)    .  .     716.  728 

Bey.  r.  Old  Stratford  (Inh.)  (2  Q. 

B.  513)  723,  749,  752 

R.  V.  Olney,  (I  M.  ^  S.  387)        .    837 

Openthaw.  (Bmrr.  S.  C.  522 ; 

I  BIm.  R.  463)  .     824 

Bc(.  r.  OrbeU,  (6  Mod.  42)  .     351 

Oidiard,  (8  C.  Sf  P.  565)     204 

OrgOl,  (9  C.  ^  P.  80)      .     766 

R.  *.  Ormcaby  (Inh.)  (4  B.  if  Ad. 
214)  .  .     813,820 

OiTriU  (1  M.i(  Bob.  468  ;  7 

C  ^  P.  774,  «.)  .    496 

Rcf.  r.  Orton  (Inh.)  (14  L.  J. 
(if.  C)  89 ;  1  New  Seu.  C.  567) 

Add.  9 
R.  V.  Oaborne,  (3  Bvrr.  B.  1697)    312 

Rey.  V. (IC.ScM.  622) .     518 

K.  r. (8  a  if  P.  113)  .    524 

Oaaet  com  Gawthorpe.  (4  B. 

tfAd.  216;  1  M  ^  If.  21)      .    793 

Otwell  and  Woking,  {Salk. 

472)     .  .  .859 

Oswestry,  (6  M.  Sf  8.  361)      412 

Otiey,  (1  B.  ic  Ad.  161)    805,  815 

Oolton,  (5  B.  4*  Adol.  958  ; 

3^.^  If.  262)  .  .     762 

{Bmrr.  8ett.  C.  64) 

651,936,937 
Reg.  9.  OondleCInh.)  (3  Q.  B. 353, 

a.;  2G.  ^D.  77)  .     755,941 

R.  9.  Ontvell  (Inh.)  (9  Ad.  6f  B. 
836)    .  .     721 

Over,  (I  Bmit,  B.  599)       .     793 

Ovenley-le-Moor,  (15  Bofl, 

BL256)  .  .835 
OmtOD,  (C.  ^Ifiv.  655)  •    458 
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Reg.  r.  Owen  and  others,  (C  Sf  Kir, 
600)     .  .  .  .525 

R.  V. Eli2.,  (4  C.  Sf  P.  236)   658 

»  and  others,  (9  C.  ^  P. 

83,  86)  .  184,  543,  545 

(2  Leaeh,  572 ;  2  East, 

P.  C.  645)        .  .  .268 

(1  Moo.  C.  a  96,  118) 

293,  384 

Reg.  V. and   others,   {Stqf. 

Sum.  Ats,  1839).     .  .  (469) 

R.  V.  Owens,  (Mood.  C.  C.  205)       303 

Owlton,  {SaUt.  474)  .    727 


Oxford  Canal  Comp.  (10  B. 
4*  C.  163)     .  .  683,  691 

—  Oxfordshire  (Inh.)  (1  B.  Sf  Ad. 
289)     .... (397) 

(Justs.)  {2S.Sf 

Aid.  203)         .  .  .113 

^^(1  B.  Sf 

C.  279 ;  2  2>.  ^  B.  426)  .     634 


(Inh.)  (4  B.  Sc 


C.  194  ;  6  Dowl.  6c  Rg.  231)  .    395, 

398 

(13  B«/, 

411)      .  .  .  .953 


(Justs.)  (1  M. 


^  S.  442,  446,  448)    614,  616,  620, 

621,  632.  641,  911 

(6  N. 

^  M.  351  ;  5  D.  P.  C.  116)     .  1020 


in  re  Jemmett, 


(4  Q.  B.  177  i  12  L.  J,  {M.  C.) 
40)       .  .  .     907 

—  Paddington  (Vestry),  (9  B.  4* 

C.  456)  .  .  .396 

—  Padstow,  (2  Ad.  if  E.  213)     816, 

817 
{A  B.  if  Ad.  209)      817 


Page,  (2  BoU,  hth  edit,  743)   945 

Reg.  V. (9  C.  ^  P.  766)         .     344 

—  Chas.  (9  C.  if  P. 


756) 
R.r. — 


{Shrewebury  Sum. 


Am.  1837) 

—  Pain,  (7  D.  if  By.  678) 

—  Paine,  (7  C-  if  P.  135) 
(Salk.  281)  . 


250 

514 
617 

974 
524 


Painswick,  {Burr,  S,  C,  783)  829 
Pakefield,  (4  Ad.  if  E.  612) 

818,  821,  823 
Pahner,  (1  B.  if  Or,  546)  .  691 
(2  Burr,  R.  1162)  . 


i 


6  C.  ^  P.  652) 
2  Leaeh,  680) 


94 
184 
244 
416 


—  Pappineau,  {Stra,  686) 

—  Pkpworth  (Inh.),  (2  Bffs/,41, 
413)    .  .  405,407,976 

—  Paradise,  (2  Batt,  P.  C.  565)  283 
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HAMES   07  CASES   aEFSARED  TO. 


PAOB 
R.  V.  Pariili,  (7  C.  Sc  P.  782)      .  (545) 

Parker,  (2  £a$t,  P.  C.  e,  16)   242 

Bog.  V. and  others,  (3  Q.  B. 

JR.  292  ;  2  G.  4*  D.  709)  .  334, 354 
R.  V. and  Easy,  (2  Bait,  P, 

C.592)  .  .270 
Smythe,  (2  Moo,  C, 

CI)  .  .  .(332) 

Parkea,  (2  Leaeh,  614,  616)   329, 

335 
— -  Parkhunt  and  another,  (12.  Sf 

By,b03)  .  .  .280 

Parkin,  (1  Moo.  C.  C.  45)  .     178 

Parkins.  (1  C.  ^  P.  548  ;  Bjf. 

Sf  M.  a  N,  p.  166)  151,  557 
Parrot  and  others,  (5  T.  B. 

593)  .  .  .688 
Pan7  and  others,  (7  C.  ^  P. 

836,  839,  842)  .  293,  475,  479,  480, 

485, 486,  576 

Parsons,  (1  Bia.  R,  392)     .     353 

Partridge,  (7  C,  *  P.  551)  .     301 

Passey  and  others,  (7  C.  4*  P' 

282)     .  .  .  .384 

Passman,  (1  Ad.  ^  E.  603)    407, 

952 

Patch,  (1  Leaek,  238)         .     242 

Patchett,  (5  Bait,  341,  344; 

1  Smith,  543)       .        873,  891,  903 

Patteson,  (4  B.  Sc  Adol.  9)  .     117 

Paty,  (2  W.  Bl.  721)  .    303 

Payn,  (5  Ad.  ^  B.  392)      .  1032 

Payne,  (1  Moo.  C.  C.  378)  .    386 


Reg.  V.  Paynter,  (1  New  Sea.  C. 

631)     .  .  .  Add.  8 

R.  V.  Peace,  (3  B.  Sf  Aid.  579)  .  215 
Reg.  V.  Peak,  (9  Ad.  ir  E.  690  ;  1 

Per.  ^  D.  508)  .  .     348 

R.  V.  Pear,  (2  Bait,  P.  C.  685)     .    245 

(1  Leach,  253)  .     242 

Pearce,  (9  Bait,  R.  358)     .     887 

(2  Leaeh,  1049  j  -B.  * 

By.  174)  .  .  .    266 

Pearse,  (9  JBm/,  358)  .     879 

Pearson,  (1  Moo.  C.  C.  313 ; 

bC.6cP.  121)      197.  226,  259,  263 

Pease,  (4  B.  Sf  Adol.  30)     .     417 

Peck,  (2  Bum.  213)  .         288,  292 

Peckham,  (Com&er6. 439)    .    895 

Pedley,  (1  Ad.  Sc  Bl.  22 ;  3 

i^T.  ^P.  627)  .  .  312,423 
Pellow,  (13  Pri.  299 ;  M'Lel- 

/ami.  Ill)  .111 

R^.  V.  Pembridge  (Inh.),  (1  Car, 

6f  Marah.  Ib7)  .  .  72,521 
(3  Q.  B. 

12.901)  .  .        407,410 

R.  V.  Pembrokeshire  (Jnsts.)  (2  B. 

^  Aid.  391)     .  .  «    940 


PAGE 

R.  9.  Pembrokethira,(Jiuta.)(2Jihul, 

212,213)  .  .  .625 
Penderryn,  (Inh.)  (2  T.  H. 

513)     .  .  .409 

Penc^oes,  (1  B.  ^  C.  142)  .    953 

Pdnkridge,  (3  B.  Sf  Adol. 

538)  .  .  .  .622 
Penridge,  (Inh.)  (3  B.  Sf  Adol. 

538)  .  739,  740,  984 
Penryn,  (4  B.  SfAd.  224  ;  1 

N.  8f  M.  74)    .  .  .826 

Pensax,  (3  B.  ^  ilif.  815)    .    832 

Penson,  ( I  Lewin'i  C.  C.  154)    383 

Periam,  (1  Sott,  500)  .  1029 

Perkasse,  (2  Siderfin,  363)  .  1029 

Perkins,  (4  C.  A-  P.  363)  211,212 

(4  C.  if  P.  537)     .    316 

[Carth.  456 ;  Sir  T. 

12aym.84)        .  .569 

Reg.  V.  Perranzabulo,  (3  Q.  B.  400 
404,  405  ;  13  L.  J.  {M.  C.)  47)    646, 

(649),  853,  855 
R.  V.  Perrott,  (2  Af.  ^  ^.389)  217,  225, 

323,  878 
Reg.  9.  Peters,  (C.  8f  Kir.  245)  .  240 
R.  V.  Petre,  (1  Leaeh,  C.  C.  294)     268 

Petrox,  (4  T.  R.  196,  377)  .    773 

Reg.  V.  Phelps,  (C.  8f  Mar.  190)  .    459 
— — ^—  &  others,  (2  Mood. 
C.  C.  240)        .  .  .  (584) 

Phetheon,  (9  C.  8fP.  522)    248 

PhUUps,  (8  C.  ^  P.  736)  (559) 

R.  V.  &  Strong,  (2  Baet, 

P.  C.  c.  16,  s.  98)  .    247 

(6  B«/,  463, 464)    199, 

309,  325,  451 

(Unit.  ^%.369)  (383) 

&  others,  (2  Stra. 

921)      .  .  .  .189 

Philpotts,  (C.  ^  Kir.  112)  .    334 

Reg.  V.  PhUps,  (1  Car.  SfMar.  181)  458 
R.  V.  Pickering,  (2  B.SfAd.  267)    813, 

814 

Pickton,  (2  BaH,  196)         .    902 

Piddlehinton,  (3  B.ScAd.  460)  516, 

836 

Piddletrenthide,  (3  r.  12.775)    804 

Pierson,  (2  Ld.  Baym.  1 197)     423 

R^.  V.  Pikcslcy,  (9  C.  ^  P.  12)    (507) 

(9  C.^P.  124; 

\  C.  Sf  Mar.  145)         .  .     508 

Piikiogton,  (Inh.)  (13  L.J. 

(3f.C.)61)        .  .        724,939 

R.  V.  Piller,  (7  C.  if  P.  337)        .     167 

Pim,  (12.  Hf  Ry.  425)  .     227 

PitU,  (8  C.  ^  P.  771)       204.  213 

{Dougl.  661)  .  .  1029 


R^.  r.  PUley,  (Inh.)  (4  Q.  U.  711 ; 
12  X. /.  (Jf.  C.)  87)    . 


1045 
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PAOB 

1«.  9.  fUmmr,  (C.  4r  Kir.  604) 
S.t.njiBptoB,(2XJ.ABym.l377)  450 

Pblesvorth.  (2  A  ^  C.  715 ; 

4ilL«-A258)  .     793 

%.  9.  PoUdBftOB,  (Inh.)  (13  L. 

/  (jr.  C)  61)  .  .    938 

B.  V.  PoUock  &  oChflrt,  ( Q.  B.  2>m. 

1838)  .  .  .422 

lif.  r.  PoUyftmotiMr,  (Ci^Ztr. 

77)      .  .  .         227,263 

L  9.  Pobtena,  (25/ni.  1262, 1263, 
1261)  .  .  .62.  74, 741 

Pomfret,  (5  M.  if  8.  139, 

179)    .  .  .  672,688 

Faummbj,  (^Slatyer't  R.  245 ; 

M£.J^.P.211)  .  .    310 

1^  c  Poatefnct,  (Recorder)  (2 

Q.  B.  548,  556)  .  723,  819 

E.  V.  Poolty,  (3B.  4*  P.  311, 317; 

J.  A- ^.12)  (260),  530 

Beg.  9.  Pbor  Law  CommiBnonen, 
(AE  Stonefield  Union)  (11  Ad, 
<£.  570)  .  .685 

K.  r.  Pope,  (6  C.  ^  P.  346)         .    240 

PofftBore  (Earl)  (1 B.  4*  O. 

551)     .  .  .  .691 

PtetMft,  {Bmrr.  8.  C.  834)  .     778 

PiMltOB,   (6  M.  Hf  8.  252, 

256)     .  .  804,811 

hmtiSL,  {2  B.  if  Ad.  7b)      .    322 

PoTiider,  (1  B.  if  C.  178)    .    430 

Pintley,  (5  C.  ^  P.  533)     .    246 

Pratt,  (1  Ifoo.  C.  C.  250)    .    242 

i^.  9.  PtcMon.  (Inh.)  (12  ^<r. 
^E.922i  10 1^  J.  {M.C.) 22)   717, 

758, 976 
(5  B.  4-^^.1028)  777 
(2  Bait,  310)  .  801 
(Inh.)  (2  M.  4* 

407,  408 
(Loid)  (fiett.  278)  100, 
146, 160 

PreBtoB-OB-the-Hill,  (Bmr. 

Sn.Ca.TJ)     .  .         650,936 

Beg.  9.  Price,  (11  Ad.  if  E.  727)   311, 

322 

B.9. (Ceitf.  S05)  .    876 

(CkUeeoi,  623)  18 

343,  560 

.  1030 

893,  900, 

902.  927 


B.., 

•€g«  9«  •— — 

M»k.  137) 
B.t. 1 


-  (9  C.  4-  P'  19) 

-  (6  r.  B.  147) 
,  (6r.B.538) 


Prince,  (ifoo.  if  Mai.  R.  21)  (286) 

Beg.  9.  Pnngle.  (2  if.  4*^0^.276)    226 
B.9.PriCciiivil,  (7  CifP.  303)  .    481 

Yro&f  (I  Ld.  Km.  2M)    139,436 

Praner.  (4  T.  B.  17)  .    696 

PkwHr,  (2  jBM,  502)         .    264 

—  Pmvci,  (1  JToo.  C.  a  349)     180 


PAOB 

R.  V.  Puckering,  (1  Jfoo.  C.  C.  242)   252 
Pucklechaich,   (5  Baii,  R. 

382)     .  .  .  .791 

Pnddifoot,  (2£^/,P.  C.  247)     222 

Reg.  V.  Polham,  (9  C.  if  P.  280, 

281)      .  .  .     188,(302) 
Purchaee  (Geo.),   (C.    if 

Mar.  617)  .  .     (290),  458 

R.  V.  Pnmell,  (1  WU$.  240 ;  1  Bla. 

12.  39 :  1  CM.  R.  477,  n.)       .    151 

Puiey.  (Sira.  717)  .    953 

Pyc.  (2  Biut,  P.  C.  785)     .    384 

Pywell  aod  others,  (1  Stwrk. 

1291.432)         .  .  .351 
Qnainton,  (1  Ad.  if  B.  133; 

3  iV:  4  If.  289)  .  .    780 

(2  Jtf.  4- &  460)  .     778 

Qaeenborough  (Inh.),  (2  B. 

if  Ad.  2\9)      .  .  .773 

Rabbits.  (6  2>.  4*  B.  341)    .    870 

RadcHffe,  (lir.  iSla.  3, 4, 6 ; 

Fof/er,  40)  .  .    474,566 

(2  Moo.  a  C.  68) 

197,  226 
Radnor,  (8  D.  P.  C.)  99 


Reg.  9.  Radnonhire  (Jnets.),  (9 

D.  p.  C.  90)    .  .  .    870 

R.  V.  Rainham,  (5  7*.  R.  240)   827, 937 
Reg.  V.  Rainton  (Inh.),  (14  L.  J. 

(M.  C.)  135)  .  Add.  9 
R.  9.  Ramsgate,  (6  B.  i(  C.  713)  820 
Ranson,  (R.  if  By.  232 ;  2 

Leaeh, 1090, 1093)      .  .  (260) 

Ravenstone,  (5  7*.  R.  373)      1020 

Reg.  V.  Ravenatonedale  (Inh.),  (12 

Ad.  ifB.72)   .  .  .     796 

R.  9.  Rawden,  (2  Ad.  if  S.  156  ; 

4N.ifM.  97)  .  .  (939) 
(2  B.  if  a  708 ;  3 

if.  4- B.  426)  .     815,817 

R^.  V.  Rawlins,  (8  C.  4*  P.  339 ; 

2  0rettve9*»  Ruuell,  663)         .  8, 15 

R.  „, (2  Bast,  P.  C.  17)     222 

Reg.  V.  Read,  (9  Ad.  if  B.  619) 

441,  616,  936 
(IP.  4*  2>.  413;  9 

Ad.  if  B.  619)  .  .  1029 

R.  V. (]  stra.  420)   .     92,  393 


—  Reading,  (C.  t.  Hardw.  81 ; 
2  Sen.  Ca.  175)      .      75,  645,  1027 

—  Reason,  (6  T.  R.  375)    880 ,  887, 

899 
Redmond,  (1  Leaeh,  477) 


Reg.  V.  Reed,  (1  C.  if  Mar  .  306). 

R-  9. {Doagl.  486) 

( Jf  .  if  M.  403) 

Reere,  (1  Bfa.  R.  231;  2 

Barr.  1040)     . 
ReiUy,  (1  ZeacA,  454,  n.)    . 


199 
240 
887 
507 

64 

511 
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KAMES   OP  CASES   REPEaRED   TO. 


FAGB 

R.  V.  Remnant,  {R.  Sf  Hy.  136) 

216,  255 
Reg.  V.  Rettenden  (Inh.),  (6  Ad, 
^  B.  296,  299  \\N,^  P.  448) 

(789),  796 
R.  r.  Reynell,  (6  Etut,  R-  315)  .  576 
Reg.  r.  Reynoldi  &  Hodgson,  (13 

L,  J,  (M.  a)  65)        .  .    381 

R.  V.  Rhodes,  {Keb,  944 ;  Hawk, 
B.  2,  e.  27, «.  59)        .  .     966 

Reg,  V. (2  Lord  Raym,  888)     196 

R.  f,.  (4  T.  R,  220)        .     606 

Ribehester,  (2  M,  8f  S.  482)  782 

Rice,  (3  Batt,  38 1 )  .325 

Richards,  (8  B,  Sf  C.  420 ; 

2  if.  ^  12.  405)  .         975,  976 

(1  Af.  ScRob,  177) 

262,  265 

(1 M.  Sf  Rob,  396,  n.) 

508 

Richardson,  (1  Burr,  540)  .     368 

-  and  others,  (6  C, 


^  P.  335) 


and  another,  (1 


299 
572 


Leach,  C.  C.  387) 
Reg.  V.  Richmond,  (1  C,  Sf  Kir, 

240)  .  .  .  .459 
R.  V.  Rickets,  (3  Camp.  68)  «  322 
Rickingall,  Superior,  (1  N,  Sf 

Af.  47)     .  .  .     939,945 

Reg.  V,  Rider,  Mary,  (8  C,  Sf  P, 

539)     .  .  .  .657 

R.  V.  Ridgway  (Inh.),  (5  B,  Sf  Aid, 

527  ;  \  D.ifR,  132)       .     657,  947 

Ridley,  (2  Camp,  650,  653) 

314,  316  (358),  360 
(R.  Sc  Ry,  C.  C.  bib  i 

I  Burr.  333)  .     211,  384,  926 

Rigby  (8  C,  Sf  P.  770)  100,  161, 

477 

Riley,  (1  L€win*»  C.  C,  149)     383 

Ring,  (8  r.  U.  585)  .     147 

Ringstead,  (7  B,  ^  C.  607)   819, 

826,  827,  828 

(9  B,  8f  C.  218)    830 

Ringwood,  {Cowp.  326)        .     698 

(I  Af.  ^  fl^.  381)      811 

Ripon,  (9  Ea$t,  R.  295)       .     773 


Reg.  V. (Inh.)  (14  L.  J.  {3f, 

C.)  102 ;  1  New  Sett,  C,  612) 

Add.  12 
(Justs.)  (7  Ad.  Sc  E, 


417,  418;  2  N.  Sf  P.  411)     7,  858, 

949,  1011 

Rishworth,  (Inh.)  (2  Q.  B. 

476. 483, 485)  .         (722)  1028 

R.  V,  Rispal,  (1  W.  Bla,  368)      .     159 

(3  Burr.  1320)     157, 

347 


PAGE 

R.  r.  Roach,  (6  T,  R,  247)  .    762 

Road,   (Inh.)  (1   B.  Sf  Ad, 

362)      .  .  .  .944 

Robe,  (Stra.  999)        .    217,  251 

Roberts,  (1  Camp,  399)        .    351 

(Carr.  Cr.  L.  57)    .    481 

: {Carth,  226 ;  Show, 

189)  ....    (433) 

{Show,  389)  .    211 

Reg.  V,  Robins,  (2  M.  SfRob.  513) 

Add.  3 
Robinson,  (12  Ad,  Sf  E, 

672)      .            .  .  .318 

R.  V, (2  Burr.   799, 

800)  .  .  311,439,1019 
{Holt  C.  N,  P, 

595)         .  .  .     (255)302 

(1  Leach,  39)  .    351 

(I  Afoo.  C,  C, 

413)  .  .  .  .     (344) 

(1  M.    ^  Rob. 

503)  .         .  .  .463 

{R.  Sf  Ry.  321)    266 

(2  Smith,  21A)    899 

{stra.  705)     .    955 

Robotham,  (3  Burr,  R.  1472, 

1473)  .  .  876,886 

Robson  and  others,  (Rutt,  Hf 

Ry,  413)  .  .  .242 
Rochdale  Water- works  Com- 
pany, (1  M,  8f  S.  634)  .     691 

Roderick,  (7  C.  8r  P.  795)  .    309 

Rogers,  (2  Camp,  654)        .     880 

Reg.  V. &  others,   (12  L.  J. 

(3f.  C.)  50)      .  .  .     719 

{Leachf  89,  428)      264, 

265 

{ff.  1839,  ttaied  2 

M,  Sf  Rob,  220)  .  .     345 

and    Brace,    {Old 

Bailey,  MSS.  Diekiruon)  .     299 


Rogier,  (I  B.  Sf  Cr.  275 ;  2 
D.  Sr  R.  431)  .  .     426 

Rook  wood,  (4  5*/.  Tri,  677 ; 

HoU*»R.6S4)  .  .     477 

Reg.  V,  Rose,  (1  New  Sett,  Cat, 

272 ;  13  L.  J,  (M.  C.)  35)     689,  690 
R.  V,  Rosenberg,  (C.  Sf  Kir.  233)     560, 

561 

Rosier,  (1  Phil.  Ev.  105)     .     509 

Rosinski,  (1  Moo,  C.  C,  19)    316 

Rosliston,  (8  B,  Sf  C.  668)      938, 

943 

Rotherfield  Greys,  (1  B,  ^' 

Cr,  245  ;  2  D.  ^  JR.  628)  .     763 

Reg.  V. (2  Ad.  Sf  E.  557)     647, 

720,  722 

(Inh.)  (12  L.  J. 

{M.  C.)  17)  726,  727,  728,  969 


■JkMBS  OV  CASES  BETEREED  TO. 


Bcf.  V.  S««iMfhnK(Iiik.),  (3  Q.  Jl. 

U7,5M)  .  .     (711)720 

R.V.  Botheridae*  (8  M^d.  338: 

3  if.  ^^.323)  .    704 

Bcf  .  lu  B4itkwcU  (iBk.),  (14  L.  J. 

(if.  C.)  159)  .    Add.  10 

I.  V.  fUm^  (2  JBkif ,  P.  C.  c.  1 6, 

t.  41,  607)  232,254 

Rovtledge,  (Doiy.  536)       .     123 

B0V,  (Am.  4r  Ry.  153)     .    509 

B^.  V.  Bovcd,  (3  Q.  B.  A  180, 

186,  187)       194,  217,  433.  458,  459 
R.«.Ro«liBd,  {R^^M.aN.P. 

401,467)  .    494,543 
Body,  {IQB.  Sr  C.51 ;  5  M. 

VS.  40)  •     794 

B^.  V.  B4^iifl  udotlKn,  (1  ^cv 

As.  e.  456)  .    693 

B.v.Boyatcd,  (1  X«nl  JTai.  255) 

72,967 

Badd,  (C^mp.  M.  335,  336)     989 

154)  .    540 


I 


( 


Badgley,  (S  T.  M.  620)   852,  854 

BvliteB,  {HiL  TWw,  40  G. 

3)  .  .  .  .380 
Bokvoftii,  (1  New  Sen.  C. 

415)     .  .  .  .911 

C  317 ;  1  Simrk.  C.  P.  396)  (330) 
B^.  w.  Rutell,  (Gbt  Sf  MenM, 

247)  .  .  (174)187 

B.  V. (6  Emtt,  ML  427)  31 1,  416 

Hy.  (1  Moo.  C.  C. 

356)      .  .  .295 

RutOB,  (1  X«adl,  408)       .    534 

Rathia,  (5  A  V  ^id.  215)   .     821 

R  jaa  ud  Connor,  (2  Moo. 

CC.239) 

RytoA,  (CUd.  39) 

Swii  aad  Monu,  (2  At/,  P. 

C.  601) 
Sadkraadot]icn,(4C.VF. 

218)     .... 
(2  CMi.  R.  519) 


220 

769 

259 

147 
616 
Sd^tok-on-the-Hill,  (2  B. 
«^AU.62)  .     716,717 

—  Suadiwj,  (4   r.   It.   451, 
456, 457,  Me  Somtkwork  Cote)       3, 

22,63,223 
^SLAcMt,  (Btor.  S.  C.671)  793 

—  St.  AAmb's  (Jute.),  (8.4d.  i( 

£.  932, 933 ;  1  Per.  i^  1>.  148)     50, 

72,  140,  521 

(Jwls-)  (3  B.  9c 

C.696)  619,699 


R.  V.  SL  ABdieir.tte.Gnat,  Cm- 
bridge,  (8  B.  4>  C.  664)  .    943 
St. 


bridge,  (10  &  4*  C  742)  .  806,  814 
Sc  Andiew  m  Pteikon,  (8 

B.  4>C.  679)    .  .791 

Rey.  V.  St.  Aadinr's,  Wofeoter, 

(4  Q.B.729)    .  .  1045 

St.  Abm'i,  W< 


(lah.)  (14  JL.  J.  {M.  a)  113 ; 

1  iVcv Sot.  CL  608)  Add.9 
R.  V.  St.  AasleD,  (5  B-^AU.  693)  688 
St.  BtfthoioBCw,  CorafaiO, 

(Chtf.48) 

St.  CvtUMrt.  WcHi,  (5B.  if 


Ad.  939;   Z  N.  if  M.  100)       937, 


St.  DuMtaa  in  Kent,  (4  BL 


4-C.  686;  7  D.9fR.\7%) 
— St.  Bdmand's,  Salisbvy,  (2 
Q.  B.  JL  72) 

SL  Faith's,  Newton,  {ZD.  k 


814 
771 


JL348) 
Reg.  V.  St.  Geoige,   {C.  9f  Mwr. 

193;  482,494 
(9    C.  *-    P. 

493)      .  .315 


R.V. 


Ezeter(Iji]i.)  (3 


Ad.ifB.  373;  5  N.  if  M.  61)    772 

843 


(5  B.^.ddL  571) 

Martyr,  Sontli- 


waric,  (7  T.  R.  466) 

—  St.  Goes,  {Seao.  C.  18) 

Caaibridge,  (5  M. 


^B.260) 

St.  Gfles-in-tfae-Vields, 


Ad.h(B.  495) 


(4 


B.  C.  2) 
Reg.  9. 

^ev  «te.  C.  137) 
R.V. 


( 


(1 
(2 


812 
759 

415 

823 

762 

847 

840 


St. 

BL627) 
Beg.  V.  — 

JL613) 


'a,  Holboni,  (2  T. 


(6r. 


802 


647 


Q.  B.  446  ;  1  6.  iy*  2>.  557) 
Reg.  9.   SL  Gilca's, 

(loll.),  (2  Q.  B.  JL  458)        772,  789 
R.  V.  St.  Giles,  Yoric,  (3  B.  i( 

jidd/.573)  .  .  678 
St.  Gfcgory,  (Inh.  bOl  oQ,  (2 

.Id.  ^  Bl.  99;  4  ^.  ^  Jtf:  137)    779 
St.  Helen's,  in  Abingdoo,  (1 

Ball.  266)  .696 
AneUand,  (4B. 

4-^ld.  718)  .  .793 

Reg.  v.SaintfaiU,(Xd.JZflfM.  1174)    396 
R.  9.  St.  Janes,  Bofy  St.  Ed- 

nmnd's,  (10  Eaei,  25)  .  .    716 

-^— -^— ^—  Westminster,  (1 

jid.  4*B.241;  4iSr.A-Jf.499)    661 

h 
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R.  r.  St  JaoMS,  Wettminiter,  (S 

Ad.  Sc  B.  241 ;  AN.ScM.  952)  951 
Reg.  V.  St.  John,  (9  C.  ^  P.  40)  (21 1) 
R.  V,  St.  John  Baptiit,  Margate 

(Inh.),  (6  M.  ^  8.  130)        407,  408 
-^—  St.  John's  in  Bedwardine,  (8 
Ad.  &>  S.  192 ;  S  M  ^  P.  302)  811, 

815,  819 
St.  John  Delpike,  (Inh.),  (2 


B.  ^  Ad.  226) 

Devifet,  (9  A  ^  C. 


896 ;  4  if.  ^  12.  681)  . 
Reg.  V.  — —  the  Bvangelist,  (€ 


771 
793 
789 
728 


Ad.  Sf  E.  300,  ».) 
R.  V.  8t.John'a,  Hackney,  {2  Ad, 

Sf'  S.  548) 
Reg.  V. Margate,  (1  Q. 

B.  2S2)  725,  746,  (748),  939 

R.  V.  St.  Lawrence,  Appleby,  (1 

New  Set9.  Com.  485)     .  .    815 

Reg.  ». Ludlow,  (11. 

Ad.  Sf  B.  170 ;  3P.  4-  2>.  155 ; 

8  Ad.  ^  JS.  144, 11.)          .      6,  1045 
R.  ». (4 

B.  Sf  Aid.  660)  .    716 
St.  Margaret's,  King's  L3rnn, 

(6  B.  &•  C.  97  ;  9  D.  ^  -R.  160)  773, 

774,  745,  746 
Reg.  •.    •  Rochester, 

(2  Q.  B.  538)  .  .  .723 

ster  (Inh.),  14  L.  J.  (if.  C.)  131) 

Add.  (12) 
^i-,       II  I  Leioester 

(Inh.),  (2  Q.  B.  559)   .  .    834 

R.  V.  St.  Martin's,  Leioester  (Inh.), 

(2  Ad.  ^  Sa.  2lb)       .  .     550 
(8 

fi.  ^C.  674)  .    943 

Reg.  V.  St.  Mary  Abbot's,  Kensing* 

ton  (Inh.),  (12  Ad.  ^  E.  824  ; 

(Kemal  Green  Cemetery  Caee)      675 
R.  V. Bradin,  (2  B.  if  Aid. 

382)     .  .  .  .782 
BeTeriey,  (1  B.  Sc 

^<f.201)        .  .  769,857 

—  Kalendar,  (9  Ad. 

^  B.  626  ;l  P.SfD.  497)  818,  820, 

822,  826,  828 
■  in  Win. 

Chester  {Burr.  S.  C.  27)  .    844 


Reg.  V. 


Lambeth,  (Ghat- 


diame),  (14  L.  J.  (if.  C.)  126)    Add. 

7,12 
R.  V, (6  r. 

/{.  615)  .  .  .852 

«^—  St.  Mary-le-bone,  Veetrymen, 

(5  Ad.  Sr  B.  268 1  ^  N.^M. 

600)  ....     1036 


PAOB 

R.  V.  St.  Mary.le>bone,  (13  SMei. 

51)  .  .  .  737,984 
St.  Mary,  Leicester,  (3  Ad. 

8rB.  644  I  6  N.  if  M.  215)  759,  760. 

761 
(1  B. 

icAUi.Z27)  .  .  726,779 


477 


the  Less,  (4  T.  R.) 

... 
Newington,  (5  B. 


674 


4-  Ad.  540 ;  2  ^.  ^  if.  357)  810, 

812 
Reg.  V.      ■     '  (12  L. 

J.  (if.  C.)  68)  .713 

■  ■       (Inh.), 
(4  Q.  B.  581)  .  .  .760 


R.  V. 


Nottingham,  (13 


Baei,  57,  ft.)  645,  895,  1020,  1026 
Ottery,  {Sett.  Sf 

JBm.  32)  .727 

R^.  ff.     ■  Southampton 

(Inh.)  (5  Q.  B.  513;  14  JL.  /. 

(M.  0.)  133)  .  Add.  11 

R.  V. Taunton,    (1 

BotL  274,  282 ;  2  Nolan,  491)  662 
>  at  Wells,  Colehes- 


ter,  (5  B  4-  Ad.  1023 ;  Z  N.  if 

if.  113)  .  .  .     791 

Reg.  V,   Whitechapel 

(Inh.),  (12  L.  J.  (if.  C.)  85)     (963) 

964 

R.  V.  St.  Matthew's,  Bethnal  Greea, 
(Burr.  8.  C.  482,  574)  761,  778 

St.  Michael's,  Bath,  (Cold. 

110;  2B.4-ilif.  877;  2  Ad.  if 
B.  536)  .833 

■   '  Coventry,  (15 

Bet^,  567)  .807 
(6 

T.  R.  526)  .846 

— *-^  St.  Nicholas,  Colchester,  (2 

Ad.  if  B.  599)     .  .      822,  824 

— Gloucester,  {Oeld. 

262)  ...  680 
■■■■        in    Harwioh, 

(Burr.  8.  C.  171)  .    938 

" '     "■     ■"     Hereford,  (10 

B.  if  C.  832)  842,  844 

R^.  V.  — —  Leicester,  (3 

Ad.  if  B.  79)  1029 

R.  r.  ■  (2 

B.  4*  a  889  ;  4  D.  if.  R.  462)     759 

Nottingham, 

(2  T.  R.  726)  .  .    773 

Rochester,  (5 


^h^ 


B.  if'  Ad.  219,  223)      815,  817,  822 

St.  Nyott's,  (Burr.  8.  C.   132) 

840 
Reg.  V.  St.  .Olave, .  Southwark 


WAMIS  OV  CASES  REFERRED  TO. 


lEXXiii 


PA«a 

(Ul)»  (13  X.  X  (JT  C)  161, 

Itt)  723,  822,  826,  828,  967 

Mt§.  «.   St.    Oiam,    Soirtbiimik 

(lak.).  (1  JV«»  &ML  C  188)  750 
L  V.  St.  BneffM»  (8  A.  ^  C.  122)  826 
-^^— —  (P«te,  C-  2V. 

P.  215,  220,  286)  44,  410,  576 

!«.  V. (Inh.),  (3  a 

JB.a47)  .733 
(Inh.).  (5  Q. 

A  13;  13  Zr.  J.  (M.  C)  130  789 
Lr.  St.  Ptal,B«dfaRl,  (6  T.  &) 

452)    .  .784 

1^.  V.  Corent  Garden 

(la^),  14  L.  J.  (M.  a)  109  ; 

1  N«m  Sem,  C.  109)        Add.  (9),  10 


R.V.- 


320) 


.  C.  20)     .  .     723 

DepUbrd,  (13  Bmt, 

.    811,815 
-  Ezwtcr,  (10  B.  Sf 
CL 12 ;  5  If.  ^  12.  94)  780,  940 

**> St.  Peter,  Hereford,  (IJB.  4r 

JdL916)  .780 

E.  e.  St.  PMer*s^B.tlie.HiIl,  (4  Bmm, 
29fAAI.684).  .     781 

St.  Peter,  Nofvick,  (8  T.  & 

477)     .  .937 

St.  ^ter'e  ie  Worccstenliire, 

(Bmr.  &  C.  27)  .    972 

^— >SL  PMras,  Dertmovtli,  (4 

r.  JL196)  .778 

•»— St.  PbUip,  Bimingliun,  (2 

r.  Jt  624)  .802 

•"—  St.  Sefrnlchre,  Cembiidge,  (1 
M.  if  Ad.  924)  .    821 

Northamiiton 
Qmh.),  (14  JL.  J.  (Jf.  C.)  8)     .    819 

NotttDgbam 


(lak),  0  ^^  Sen.  C.  400)    .     723 
B.  e.  St.  Wtonards,  (6  C.  ^  P. 

562)     .  .401 

Selialrary.  (5  C.  1^  P.  155) .    513 

'  (Manpus),  (8  Ad, 

ifB.  716 ;  3  M  4*  P.  476)     .    691 

SeloDMNM,  (1  T.  it.  251, 252) 

890,  891,  892 
Salop  (JeaU.),  (8  Ad,  &  B. 

173;  IPe.  ^i>.  249)  .     632 

■  (or  Shiopehire)  (Jeata.), 

(2  B.  9^  Adoi,  145)  623,  628 
(Jaata.),  (2  B.  tfAdoL 

145)     .  .615 
(3  JB.  4*  Adol. 

910)    .  .  14,717 

(2  B,  Sf  Aid. 

694)    .  .  .635 

(4B.  Sr  Aid. 

\) 631,  744 


PAoa 
Rag.  V.  Salop  (Joata.),  (6  D.  P.  C. 

28)       .  .  .742 

R.  a (7  JBotf ,  549)     740 

(7  JBaf^,  949)     641 

(Inh.),  (13  Ai/,  95)      573 

■  (Joata.),  {8ira.  975)  .     954 
{LaU  An.  1829,  MSS. 

2Vr.)  .  .404 
(JoataO  (Oldbwy  Town- 

ahip),  (3  JB.  4-  Ad.  910)  .     668 

Reg.  a.  -^— ^  (Salop  and  Lanes- 

ahire  Jnati.)  (2  Q.  B.  R,  85)   .        4 
R.  a.  Salter'a  Ijoad  Sluice  (Comn&n. 

of),  (4  r.  R.  730)  .    676 

Sandford,  (2  Bott.  391)      .     784 

— ^— ^—  (Goremora  of),  (1 

A^.  4*  P.  328)  1 
Sandhurst,  (6  Ad.  ^  B.  142 ; 

1M4-P.296)  .     784 
.  (7  JB.  if  C.  457; 

1  3f.  4-  iZ.  95)  .  .     790 

Sarratt,  {Bmrr,  8.  C  73)     .    854 

Sanndera,  (7  C.  4*  P.  277,  279) 

358,  359 

R^.  a. (8  C.  9f  P.  265) 

583, (584) 

R.a. (9C.4-P.  79)    .    269 

(5  D.  if  Hy.  601, 

611)     .  .  .         333,949 

Savage,  (5  C.  if  P.  143)     467, 

524 

(1  Mood,  a  C.  51)      484 

R^.  a.  _  and  Penn,  (C.  if  Kir. 

75)       .            .            .  .    469 
{OoFford 

8pr.  Asm.  1842,  M88.  T^r.)   .     974 
Sawbridgworth,  (1  Barnard^ 

297)    .  .  .  .941 
Sazmundham,  (.fbHete.  R. 

307)     .  .  .  .714 

Soalbert,  (XeoeA,  706)        .     569 

Scale,  (8  Bait,  573)  .     893 

Scammonden,  (3  T,  B,  474)    836 

Searisbrick  (Inh.),  (6  Ad.  if 

B,  509)  .  .  .399 
Seofield,  {Caid.  397,  400; 

Out  Hard,  370)       221,  309,  333, 

339 
■  ■        (ISoil,  P.  C.  1028) 

1030)  .  .  .        309, (578) 

Scott,  (3  Burr,  1262)      352,  447 

\Bmn.  if  Bf.  415  ;  1 

Bau.  C.  M.  562)  207,  226 

Reg.  V.  Scotton,  (13Xr./.  {M.C)  58)  926 
R.  a.  Sculcoatea,  (12  Bast,  40)    .    691 

Seaeroft,  (2  Jir.  4*  i&.  473)   .    806 

Seaford  (JuaU.),  (1  Bla.  R. 

432)     .  .  .  .103 
Sear,  (1  X.«aeil,  415)      ,     .    240 
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R.  V.  Searing,  (Utttr.  ^  Ry,  350)      238 

Scdgley,  (2  J5.  Sf  Adol.  65)      688 

Self,  (1  Leach,  C.  C.  137)  .    320 

Reg.  V.  Sell,  (9  C.  4*  P.  346)        .     478 

R.  V,  Semple,  (1  Leach,  240,  420) 

202,  242,  478 

Serjeant,  et  al,  {Ry,  ^  M.  N. 

P.  C.354)  .  .542 

Sermon,  (1  Burr.  R.  516)      311, 

416 

Seton,  (7  T.  R.  373)     .  102,  953 

Reg.  V.  Sevenoaks  (Inh.),  (14  L, 

J,  (M,  C.)  92)  963,  Add.  11 

Seville,  (5  B.  SfAld.  180)  670,  706 

Seward,  (1  Ad.  ScEL  706,  711, 

716 ;  3  Nev.  Sf  Men.  557)      .      348, 

349,351,352 

Reg.  V.  Sharp  and  Vanx,  (8  C.  ^  P. 

436)    .  .  .         209,219 

R.  V.  Sbarplesi,  (2  Ea»i,  P.  C.  c. 

16)       .  .  .  .     242 

(2  T.  R.  47)        .     971 

Shaw,  ei  al.  (R,  8r  Ry.  526)    224, 

565 

R^.  V.  Sheard,  (2  B.  ^  C.  856)      634, 

703 

R.  V.  Shebbear,  (1  East,  73)    783, 937, 

944 

Reg.  V.  Sbee  St  othera,  (12  L.  J. 

(M.  C.)53)       .  .  .674 

R.  V.  Sheen,  (2  C.  4-  P.  634)  214.  458, 

479,  480 

Sheepshead,  (15  East,  59)  .     786 

Reg.  V.  Shellard,  (9  C.  ^  P.  227, 

280)      .  .         552,553 

R.  V.  SheltOD  (Inb.),  (1  B.  ^  Aid. 

175)     .  .  .  .     779 

Shenston,  {Burr.  8.  C.  468)     829 

Shepherd,  {2Adol.  SfB.  299  ; 

the  Marlborough  Case)  .        3 

(1  B.  Sf  Aid.  109)    690, 

691 

Reg  r. (1  Q.  J5.  170)  674,  (677) 

Sbeppard  (9  C.  Sc  P.  120)  (243) 

R.  r.  Sherborne,  {Burr.  S.  C.  182)     760 

Reg.  V.  Sherburn,   (2  Q.  B.  545, 
,1  \ ^     723 

R.  V.  Sheriff,  (1  M,  6f-  R.)  !    970 

Sherman,  (Ca.  t.  Hard.  303)    541 

Sherrington,  (Inh.)  (3  B.  ^ 

Ad.  714)  .834 

— — —  (1  Leaeh,  Or.  C, 

513)     .  .  .  .216 

Reg.  V.  Shiles,  (1  Q.  B.  919  ;  1  Q. 

^2>.  309)        .  .  .865 

R.  V.  Shinfield,  (14  Eatt,  541)  774,  776 
Reg.  V.  Shipiton-on-Stour,  (13  X. 

/.  (AT.  C.)  128 ;  1  New  Sets.  C. 

230)    .  .  .         714,720 
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R.  V.  Shipton,  (8  Mod.  235 ;  2  Ld. 

iZoym.  1352)     .  .786 

R.  V.  Shrewabary  Paying  Trustees, 

(3  B.  Sf  Adol.  216)       .  .    680 
Shropshire  (Justs.),  (7  Eaet, 

549)     .  .  .  .663 

Reg.  V. (Justs.)  (2  Q.  B. 

12.85,95)         .  .  5,620 

R.  ff.  (Justs.)  in  Tib- 

berton  v.  Newport,  (8  Ad.  if  E. 

173  il  N.ScP.  286)   .  .     745 

Sbuttleworth,  (5  T.  R.  33)      971 

Silchester,  (Burr.  S.  C.  551)    771, 

852 
Reg.  r.  Silkstone  (Inh.),  (2  Q.  B. 

520)     .  .  .  .725 

R.  V.  Sillifant,  (4  Ad.  Sf  E.  354)    619, 

706 
Reg.  V.  SiUs,  (1  C.  ^.  Kir.  494) 
Silversides,   (3  Q.  B.  R. 

406,   408)         206,  443,   577,  582, 

947 
R.  V.  Simmonds,  (1  jifoo.  C.  C.  408)   180 

Simpson,  (I  Moo.  C.  C.  410)  (509) 

(1  Stra.  44)  .     884 

Skeffington,(3B.^i4^f.382)    778 

Skerrctt,  (2  C.  <•  P.  417)      (344) 

Skingle,  (7  T.  R.  549)         .    679 

Skinn,  (Ea$t,  T.  15,  G.  2, 

MSS. ;   1   Boit.  pi.  470,  527» 

6M,  Ed.)  .        645,  1028,  1029 

Skinner,  fLoffi.  55)  .     102 

Skiplam,  (1  T.  R.  490)         .     795 


Reg.  V.  Skipton  (Inh.),   (1  New 

Seee.  C.  352)    .  .  1045 

R.  V.  Skone,  (6  Eaet,  514,  524)    .  898, 

Add.  6 

Small,  (8  C.  Sr  P.  46)  .    335 

Smith,  (8  J3.  4*  0. 341,  343)  63,  72 

(521),  575 

(2  B.  ^  P.  127)        .     345 

(2  BuUt.  340)  .  1014 

(1  Burr.  55)  .     971 

(3  Burr.  1475)  .     885 

(2  C.  fr  P.  633)     513, 514 

(7  C,  if  P.  147)     217,  247 

(2  Dauffl.  441)       227, 309 

(2  Eatt,  P.  C.  497)  .     263 

(4^^.111)  .     422 

(1  Leaeh,  323 ;  Foeter, 

365)     .  .300 

(5  M.  8r  S'  133)   876, 877, 

893 
Jos.  &  others,  (1  Mood, 

C.  a  289)  .  .541 
(1  Moo.  C.  C.  402;  6 

C.  ^  P.  151)    .  .  .214 
Chis.  (1  Jfoo.  c.  a 

473)     .  •  •  .(244) 


HAMKS  OF  CASES    REFBRRED  TO. 


JXEXV 


PA«B 
1.  r.  SbUi,  (1  Jf.  ^  J2»«.  256)   .     263 

k|.  9. W.  (2  Jf.  if  JM.  109)  (225) 

459,  478 

B.r. Roger,  (2  M.  ^  Rob, 

Hi)    .  .  .  267,269 

(1  Bass.  C.  ^lf.368)    225 

EliE.  («.  ^  J^.  267)    285, 

288 

Thof.  (A.  Sf  iZ^.  516)     288 

lif. r. (Sett.  680 ;  Ld.Itaym. 

1144)  .  .  .  .159 

l.r. (1  Sisa-k.  iV:  P.  C. 

242)    .  .  .  .  (507) 

(2   Sisa-k.   Jt.  208; 

Atf.  614  ;  Rass.  ^  JSy.  339)  .     525 

(2  8tra,  704)  .    424 

E.  9, J.  (8  T.  R.  588)  880,  888 

Ssytb,  (1  Moo.  Sc  J^^-  ^^^' 

1S9:  5a  Vi'-201)         .    378,379 

Satpc,  (6  Ad.  if  B.  278 ;  1 

N.  c  P.  429)         .         939,  943, 944 
Kcf.  V.  Sneyd,  (9  I>.  P.  C.  1001)       14 
Lv.Soo«dai,(4  B.  ^.^liio/.  713 ; 
1  jr.  V  if.  459)  .    674 

Saovley,  (4  C.  Sf  P.  390)   .     287 

Sole;,  (11  Mod.  116)  .     445 

Kcf  .  r.  SoUy  and  another,  (9  D.  P. 
CllU)  .  .  .962 

i.f.SokMDoiis,(iiroo.  e.e.292)  295 

B^  r.  Soaerbj  (loh.),  (1  B.  ifD. 

IM;  9  .III.  ^  £.  310)  781,  782 

^—  SoawrtcAahire  (Jiuts.),  (10 
Ai.ifB.n\)  .        6 

ILf. (Jo«ts.).(4 

R  ir  i4ir.  549 ;   IN.ifM,  252)  1038 

(Juste.),  (2 

&  4-C.  856;  4  D.  ^  je.  480)  .     704 

^ ( JufU.),  (5 

R^CS16;  6i>.  ^12.469)  .    951 

— (JosU.).  (7 

&  ^  O.  681,  m.)    618,  664, 702, 703 

— ^ (JasU.),  (1 

Urn,  If  B.  212)  .    233 

l«|.f  .• (Jnttt.),  (1 

>ev  8tss.  e.  441)  .  .    Add.  2 

L  r.  Soneiton,  (7  B.  if  C.  463, 

ciM  8  Jf .  V  VT.  368)  .  .     291 

^9,  Sovtm,  (5  Ad.  if  B.  180) 

1027,  1028 

SoeOaaBptoii  (Josta.),  (6  if. 

^9.394;   %B.  ^C.  641,  n.) 

623,  741 
—  SovOi  KOUnglioline,  (10  B. 

frC.802)         .  .  .793 

^.  r.  Soatk  KiMagton  (Inli.),  (5 

Q.  B.  216 ;  12  L.  J.  (Af.  C.)  3)  (827) 
t.  r.  Soath  NcwtOD,  Wilu,  (10 
&4rC.838)    .  .835 

,  (1  r.  12.  353)     852 


PAOB 

R.  V.  Sooth  Weitem  Railvay  Com- 
pany,  (1  Q.  J3.  R.  558  ;  2  (?.  ft 
D.  49,  53)  .     682,683 

(1  Q.  B.  558,  581 )  {the 

Miieheldever  Case)  .     680 

Southwold,  {Burr.  S.  C.  143)     726 

Sowc  (Inh.),  (12  L.  J.  (Jf. 

C.)38)      .  .    852,854 

Sowerby,  (2  Easi,  276         .     763 

Sowton,  (Andr.  R.  345)       .     840 

Reg.  9.  Spaclonan,  (9  2>.  P.  C. 

1060)   .... 
(2   Q.  B.R. 

301)     .... 
R.  V.  Sparket,  (ct/cif  PMite,  108) 

SparUng,  ISira.  497) 

Sparrow,  (Strange,  1123) 

and  another,  (2  T. 


961 

701 
547 
879 


R.  196,  n.) 

(2  r.  il.   198 ;    1 

Ch.  Or.  L.  Sbb,  1st  Ed.) 

Sparaholt,  (4  Ad.  if  E.  494  ; 


954 
317 
790 


6  i\r.  ^  Jf  .  8) 

—  Speed,   {Carthew  502;   Ld. 
Raym.b%A)  .     880,889 

—  Spencer,  (9  Ad.  ifE.  485)  950,  964 
— — ^—  and  othen,  (C.  if 

Kir.  159)  .     250,  493 

(3  C.  if  C.  420)     .  (330) 

(8  D.  P.  C.  127)  .    956 

(r.  if  Ry.  299)      .    286 

—  Spenaer,  (7  C.  if  P.  776)     .    509 

—  Spragge  and  others,  (2  B9trr, 
999)  ....     (348) 

{cited  13  East,  124)     516 

—  Sqnire,  {Russ.  if  R.  349)       .     285 


Squires,  (1  lZtf«r.   C.  if  Jf. 

16,426)  .         320,560 

Reg.  V.  Stack,  (12  L.  J.  (Jf.  C.) 

51,58)  .  .  .897 

R.  V.  Stafford,  (5  N.  if  Jf.  94)     .     882 
Reg.  9.  — —  (Inh.),  (1  P.  if  D. 

414;10il<f.  ^^£.  417)  .     713 

R.  V.  Staffordshire    (Jasts.),    (4 

Add.  if  El.  484,  842;  6  N.  if 

M.  477,  679)  619,  630,  632, 634,  65r 
(Juste.),  (6 

Ad.  if  E.  %^\\N.ifP.  260) 

1036,  1037 
(Juste.),  (1 

D.  P.  e.  484)  941,942 
(Juste.),  (3 

EoMi,  151)        .  .625 
(Justs.),  (12 

£a«/,  572)  .  .     898,906 

(Juste.),  (1 


JVev.  ^esff.  C.  123 ;  13  X.  /. 

(Jf.  C.)  81)      .  .  .     70i> 


VAMBS    OF  CASES    EEFERRBD  TO. 


PAOB 

Reg.  0.  Staflbrdthire  (Jiitto.)t  (12 

X.  /.  (H.  C.)  9  m  Rmuom  t. 

King$l€p)  .  (755) 
Stamford,  (Recorder  of)  (1 

P.  ^  D.  72)     .  .  1011 

— —  Stanbrook,  (B«rA».  JLfli/ 

^«.  1843)  .500 
R.  V.  Stondard,  (7  C.  ^  P.  673)  .  505 
Standard  UiU,  (Inh.),  (4  M. 

^^9. 378)  .668 

—  Standish  cum  Longtree,  {Burr, 
150)     .  .  .  .711 

Stanley,  (15  Bait,  R,  351)    847 

Reg.  V, (Inh.),  (8    Q.   B. 

361)  .  .  .  .732 
R.  V. {RuiB,  ic  Hy.  432)  .     365 

'  cum  Wrenthorpe,  (15 

East,  ^50)        .  .846 

SUnnard,  (4  T,  R,  161)    949,  952 

Stannington,  (2  T,  R,  385)       789 

Stansfield,  (1  B.  8f  Ad.  897)     980 

— (Inh.) /(Burr.  Sett, 

Com.  205)       .     (655)  699,  837, 1029 

—  Stansted  Mount  Fitchet,  (2 
8alk  4S9)  .  .719 

Reg.  V.  SUnton,  (C.  4*  Kir.  415, 
416)      .  .  .  .584 

R.  V. (7  C.  Sc  P.  431)      .    999 

Reg.  V.  Staple  Fitspaine  (Inh.).  (2 

Q.  B.  488)  .    747»827 

R.  V.  Staplrgrove,  (2  B.   if  Aid. 
527)  .  .  .833 

Starkcy.  (1  Ad.  if  B.  9b)     .     417 

Reg.  V.  Stoyley,  (3  Q.  B.  357, 360, 

362)  .  .  .  732,  (848) 
R.  V.  Stead,  (8  T.  R.  142 ;  3  Bto. 

C.  221)  .  .  .416 

Steel,  (1  LHieh,  451,  453)   .  (481) 

Steers,  ( I  Barnard,  K.  B.  96)    955 

Stepney    (Oon»taM$  Cat9) 

(BuMr.  174)  .     123.  126 

(Burr.  S.  C,  23)      726, 

872 
Reg.  V.  Sterry  and  another,  (12  Ad, 

if  B.  84)  .     676, 678 

R.  r.  Stevens,  (5  Bait,  244,  544)     195, 

199 
— — ^^  and  Agnew,  (5  Ba$t, 

259)  .  .  .  .195 
Stevenson,  (8  Leaekf  C.  C. 

546)  .  .568 
SteTenton,  (C.  ^  Khr.  55)    401, 

409 

Stewart.  (JR.  Sc  R^.  288)  310.  345 

(JR.  ^  Rp,  863)       .     298 

Steyning  (S^jrer'f  R.  92)      .     400 

Reg.  V.  Stock,  (8  Ad.  $f  B,  405 ; 

3  N.  V  P.  420)  .  .     614 

R.  9,  ■  (I  Jfoo.  e.  e.  87)    .  (245) 


PAOB 

R.  V.  Stoek,  (R.  ^  R^.  185)  .  263 
(2     Vmui,    339;     S 

Lioek,  1015)    .  .265 

Stoekland,  (Jwnr,  B.  C.  169)    837 

iBurr,  8.  C.  508)     770 

StocUey,   (1   BaH'9  P.   C. 

310)     .  .  .  .143 

Reg.  V, (3  Q.  B.  R,  238)  .    301 

Fomroy,   (Birr. 

8.  C.  762)  .    829,  830 

R.  IT.  Stockton,  (5  B.  ^  Ad.  646) 

715,  716,  769 
Reg.  r.  Stockton-on-Teea  (Inh.), 

(14  L,  J.  (M.  C.)  128)  .  Add.  10 
R.  V.  Stoddart,  (16  Oct.  1819)  .  (152) 
Reg.  V,  Stogumber  (Inh.),  (9  Ad. 

SC  B.  622 ;  1  P.  ^  D.  409)  715, 728 
R.  V.  Stogursey,  (1  B.  ^Ad.  795)  843 
Reg.  0.  Stoke  Bliss,  (13  L.  J.  {M. 

C.)  151)  .  .  .980 

R.  V,  Stoke  Damerel,  (6  Ad.  Sf  E. 

308  ;  \  N.^P,  56,  453)  758,  826 
Stoke  Golding,  (I  B.  Sf  A, 

173)     .  .  .  .    516 

R^.  V.  Stoke-on-Trent  (Inh.),  (13 

L.  J.  (M,  C)  41)        .  .    935 

R.  V.  Stokes.  (6  C.  if  P-  1^1)  &6B,  569 

Stone,  (4  C.  Sf  P.  379)       .    346 

(1  Batt,  150)  .    639, 

879,  882,  883,  888 

(Ld.  Raym.  1545)  876,886 

(6  T.  R.  56)  .    761 

(6  T.  R,  295)  .    834 

(6  T.  R.  530)   .     100,  570 

Reg.  V,  Stoneleigh  (Inh.),  2  Q.  B. 

530)         .  .  .     722,  723 

R.  e.  Storr,  (3  Bttrr.  B.  1699)    .    311 

Story,  (B.  ^  By.  81)  .    329 

Stotfield,  (4  T,  R.  596,  601) 

700,  728 

Stott,  (2  EoMt,  P.  C.  752)   .    251 

Stoughton,  (2  Saund.  157  ; 

5B9.219)      .  .414 

Stourbridge.  (8  B.  ^  C.  96)     787 

Stow,  (4  B.  Sr  C.  87)  .     817 

Bardolph,  (1  B.  Sf  Ad. 

219)     .  .  .  .817 
Bardon,  (Cbt.  t.  Hardw, 

173)     .  .    966 

R^.  V.  StoweU,  (1  D.  P.  C.  (N.  8.), 

320 :  D.SrL,  820)  .    477 

R.  V,  Stowford,  (2  Q.  B.  526)     .   725. 

749,  (733) 
R^.  9.  Stratford  (Inh.),  (3  Ld.  Bc^m. 

40,  m  error)     .  .417 
Stratford-upon-ATon,  (11  Bof^ 

R.  176)  .781 
(14  BoMt, 

848)     .  .    412 


OF    CASES    ReFEARSD  TO. 


IxzKvii 


PAoa 
Vt.9ln&,(l  C.  If  P.  41S)  .  668 
H  t.  StraiiA,  0  C.  if  JTir.  187)  214 
Lt. (6  C.  kf  P.  S55)       .     222 

—  Sttfinry  nd  oUierm,  (I  Ld, 

—  Svfblk  (JiisU.\  (4  All.  9f  B. 

319 ;  »  ^.  ^  If.  503)    734,  742, 

754 

{6Ad,SfB. 

i  IN.  4c  P.  306)  .  .     943 

(1  B.  ^  illil. 


M) 


MS,S4S) 


617,  62S,  643,  661,  665 
(IB.  4*.dlrf. 


694, 908,  944,  945 

(6  B.  4-  C, 

110;  tD.^JLlll)    .  17 

(2  B#«,  2air 

U.^1002)   .  .941 

(1 1>.  P.  a 

168)    .  940,942 

». (8  D.  P.  C. 

618)    .  .  .    (622),  (641) 

(Aprii  t9tk 

.    620 

(6  M.  4*  fi*.  57, 

.    656,695 


1842,  B.  a) 


•8,59) 


{SN.ifM. 


U9;  3  M  ^  jr.  (Jf.  C.)  221)      575 

(3  N,  Sf  P. 

0     .  .  .  .652 

re,  (1  r.  B.  778)      .     798 

--(2  T.  R.  376)       .    801 

I,  (1  Hm.  C.  C.  129)   287, 

288 


«.  Svlfiw,  (8  j4^.  ^  B.  831 ; 

IP.  4- D.  96).  .  488 
E.r.  S«Ils,(2i:MeA,861)  .  213 
8w«y  (Jasto.)  (5  B.  ^  illii. 

5S8;  1  2>.  ^  B.  162)     .        631, 744 

(5  B.  ^  C. 

141)     .  .17 

(1  JD.  4*  B. 

162}     .  .658 

■  (IZL.  /.  (M.  a) 

»)       •  •  •  >     756 

(I  M.  Sr  8,  479) 

65,  74,  620,  662,  739,  742 

(2  r.  B.  504, 

87,615*898 
^AU-haUowt 


TUi  id.  631) 


,  (13  In  J.  {M.  C.) 

711,  744,  745 
(5  Ad.  ^  BB. 

.  (618) 
(Josta.),  (9  H.  P.  C. 

(1  AT.  4*  BL 


—  (I5Bm/,  206; 


639 
042 


PAGE 

2  iSM*.  87 :  8irm.  383)    .    74,  617, 

622,  662. 664 
R.  0.  SoMex  (JnsU.),  (1  Af.  ^  S.  631 , 

754)    .            .  960,961,963 

R^.  c. (1  New  Sett, 

C.  438)            .  (653),  711,935 

R.  r. (7  x.JL  107, 


620, 622,  662,  742 
Eastera  Din- 


137)     . 
Bog.  au 

tion,  (10  Ad.  Sf  B.  682  ;  3  P.  4* 

B.  42)  .749 
R.  V.  SntcUffe,  (B.  ic  ^  ^69)  .  225 
Sutton,  (3  Ad.  SfB.  597  ;  8 

^li.  ^B.  516)  .  .    399 

(8  B.  Sf  Or.  417)     .   127 

487,  492 
r4  Bmr.  21 1 6)       .    428 

1  Bm/,  656)  .     797 

2  8tra.  1074)    310,  339 
[5  T.  B.  657)         .     803 

St.  Edmonds,  (2  D. 

^B.800)        .  .805 

—  SwakUiffe,  {CaU.  248)         .     717 

—  SwaUow,  (8  T.  B.  284,  286) 

883  886 

—  Swan,  (2  M.  Sf  Rob.  112)   .  '  488 

—  Swatkina,  (4  C.  if  P.  548)  .  251, 

497 

—  Sweet,  (9  East,  25,  27 ;   2 
NoUm,  574,  4/A  Bd.)        .  645,  1029 

—  Sydertton  earn  Benner,  {Caid. 
19)       ....     794 

—  Sjmonda,  (1  Boii,  189)      .     891, 

893  895 

—  Tadcaater,  (4  B.  4*  Ad.  703  / 
IN.SfM.  466)       .      813,  817.  818 

—  Tamworth,  (CM.  28)  .717 

—  Tandy,  (2  Leaeh,  C.  C.  835)     345 

—  Tarrant,  U  Bmrr.  2106)      .     351 

—  TanntoQ  Market  Trnateea, 
(14  X.  J.  {M.  C.)  65 ;  1  New 
8eM9.  C.  543)        .        676,  677,  898 

St.  Jamet,  (9  B.  4c 

C.  831 :  4  Jir.  4*  B.  695)  .     791 
(Inb.),  (3  M.  Sc  8. 

465)  .    395,  410,  971 

—  TaTiitoek  (Inb.),  (3  D.  4-  B. 
427)     .  .  .  .719 

—  Taylor  (Joah.),  (3  B.  Sf  Or. 
107)     .  .  .  .177 

(3  B.  4f  Or.  402)      .     207 

(3  B.  9c  Or.  502, 512) 

225,  425,  459,  480,  578 


(3  B.  &■  P.  296;  2 

Leaek,  974;  R.  ic  R».  C.  C. 

63)      .  .  .  .(291) 

(3  B.  4c  P'  596)       .     183 

.«-^. Ellen,  (3  Bmr.  1681)     882 

1 (7  C.  4- P.  266)    386,387 


••• 


Ixxxviu 


NAMES  OF  CASES   aEFERRED    TO. 


PAOB 
Reg.  V.  Taylor  (H.  Lemon),  (8  C.  8f 
P.  277)    .  .  .     549,553 

(Sarah),  (8  C.  Sc  P. 

733)      .  .  .    506,(510) 

R.  r. (5  Jur.  679 ;  9  D,  P. 

C.  604)  .  .477 

(1  Leaeh,  C.  C,  R. 

356)     .  .  .  .255 

(JR.  ^  Ry.  418)         .     268 

Teal,  (11  East,  R.  307)       .    472 

Tcdford,  (2  Burr.  8.  C.  57, 

63)  .    837, 934,  935,  938,  940 

TemDgham,(4^.^il</.180)    938 

Templeraao,  {8alk.  55, 400; 

Skinner,  684)  .  .  .588 

Tenant,  (2  Ld.  Baym.  1493)  1030 

Tcrrett,  (2  T,  R,  734)   .   941,  950 

Terrott,  (3  East,  106)  .  675,  679 

■        Thackwell  and  others,  Over- 
seers of  Monmoath,  (4  B.  Sf  Cr. 
62)  .  .     (623),  702,  703 
Theed,  (2  Sira.  919  ;  2  Bar- 
nard. 16,  73  ;  Ld.  Raytn.  1375)     887 

Thomas,  (9  B.  ^  C.  114)    .     673 

^ (Carr.  Suppi.  295) 

244,  268 
'  (4  M.  8c  S.  442)  .     949 


—  Thompson,  (2  Eatt,  P.  C. 
515)     .  .  .  . 

(1  Leach,  291)  . 

,  ei  at,  (1  Leach, 


338) 


191 
509 

268 
(2ieacA,  771)  .     263 

(1  Moo.  C.  C.  78)  (238) 

(2  T.  R.  18,  23) 

879.  883,  886,  889.  890,  893 

(3  IVrw.  R.  63) 

111,  591,  997 

Thomson,  (2  Ruu.  174)      .     178 

Thoriey,  (1  Moo.  C.  C.  342) 

285,  286,  287 

Thomham,  G  B.  8f  C.  733)  .     937 

Thornhill,  (8  C.  Sf  P.  675)  .     503 

Thornton,  {Hott,  27)  .     505 

Reg.  V.  Threkiogham  (Inh.),  (7 

Ad.  Sc  E.  866)      .  .     793,  939 

R,  r.  Thring,  (5  C.  Sf  P.  507)     .     621 

(Ry,  Sf  M.  171)      .      72 

Thruscross,  (1  Ad.  Sf  E.  1 26)    829 

Thurmaston,  South  End,  (1 

B.ScAd.731)      .  .     811,815 

Thwaites,  (1  M.  6f  S.  669)  .     847 

Tibbenham,  (9  East,  388)  .     714 

Tibshelf  (Inh.),  {IB.^Adol. 

190)     ....     771 

Tillcy,  (2  Leach.  670,  671) 

365,  367 

rillingham,(lB.^^<f.l80)    821 

TiUy,  (1  Stra.  316)  .    886 


PAOB 

R.  V.  Tindall  and  others,  (6  Ad.  Sc 

St.  143 ;  1  Nev.  ^  P.  719)  312,  416 
Tipton,  (9  B.  ^  C.  888 ;  4 

M.  4-  R.  701)  .    774 

Reg.  V. (Inh.),  (2  Q.  B.  315; 

2G.8rl).  92)  .  .    759 

(3  Q.  B.  215)  .    717 

R.  •.  Titchfield,  {Bur.  8.  C.  115)    784 
Reg.  V.  Todd  and  others,  (12  Ad. 

^  S.  816  ;  4  P.  ^  2).  335)      .  (688) 

R.  V. (2  East,  P.  C.  653)    255 

Reg.  V.  Toke  and  another,  (8  Ad. 

if  E.  227)        .  .  .722 

Tolfree,  (1  Mood.  C.  C.  243) 

246,  561 
ToUett  and  another,  (C.  8f 

Mar.  112)        .  .  .    561 
Tolley,  (3  East,  467  \  Paley, 

183)     .  .  .     •       .    889 

Tomb,  (10  JlfoJ.  278)  .    997 

Tomlinson,  (9  B.  ^  C-  165)    685 

Tong,  {KelyngsRes.  b,p.  17, 

18 ;  Qilb.  Ev.  124)      .  •    511 

Tooke,  (25  8t.  Tri.  446)     .    521 

Topham,  (\2East,  546, 549) 

666,  695,  940 

Topsham,  (7  .Bo*/,  466)      .     726 

Reg.  V.  Totbury  (Inh.),  {llAd.  8f 

E.  615,  n.)       .  .  .     722 
Totley  (Inh.),  (14  L.  J. 

(M.  C.)  138)  .  .    Add.  9 


R.  V.  Tottenham,  (1  Moo.  C.  C. 
461 ;  7  C.  ^  P.  237)   . 

Toubridge,  (6  B.  ^  C.  88)  . 

Towcester,  (Catd.  497) 

Townsend,    (16    Vm.   Abr. 


253 
817 
852 


644 
732 


417;  2  Not.  ith  Ed.  46S) 
Reg.  V.  Townslat  (Inh.),  (3  Q.  B 

357)     ... 
Townstal  &  Stayley,  (3  Q. 

B.  366)    .  .  .     731,732 

R.  V.  Trafford,  (1 B.  Sc  Adol.  874, 

887 ;  2  Tyr.  20;  8  JBtn^.  204  ;  2 

e.  ^  J.  265)      .  .     188,  (397) 

Reg.  r.  Traill  and  another,  (12  Ad. 

^E.  761)  .  .  .377 
R.  V.  Trapshaw,  (1  Uach,  427)  .  265 
Tregarthen,  (5  B.  ^  Adot. 

678,  680  ;  2  i\r.  ^  Afan.  379)  .   596, 

599,603 

Treharme,  (1   Moo.  C.  C. 

298)  ....  208 
Trelawney,  (1  T.  Jt  122 ;  2 

Ld.  Raym.  791)  .  .    878 

Tremayne,  (4  B.  ^  Ad.  162) 

672,  688 

Tremcame,  (5  B.  8c  Cr.  254)    492 
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l9.ff.lVeaM4,(9C.4-P.284)    462 
2.  r.  l^roit  &  Meney  NiTigation, 
\B.ifCr.^5i2D.ifR,752)    691 

Caapuy,  (4  A.  4- C.  57)         .  672 

—  Trevc  (2  Bmtt,  P.  C.  821)  .  326 

—  ThNibridse,  (6  B.  4-  C.  88)  .  815 

—  Travfaridge,  (7  JB.  Sf  Or.  252)  759 

—  T^Mman,  (8  C.  if  P.  727)  .  513 

—  Tibbf,  (5  CL  ^  P.  530)      .  507 
I^eker,  (3  B.  if  C.  544;  5 

DmL  4c  JL  434)       .      23,  628,  661 

—  Twauud,{FMer»9M8,:  Bati, 
/».C687)       .  .(245) 

— Tanner  .  .    909 

(liM/,ayClMfM26)    679 

sad  othen,  (2  Bait, 

P.  a  519)  .  .572 
(13  Eagi, 

2»)        .  .  .    349,371 

(15JBnr,570)  .    970 

(1  LMdl,  305;  2£Mr, 

P.  a  492)        .  .  .    265 

(lJLMeA,536)   .  217,255 

■  and  others,  (1  Lewm'9 

e.JL119;lJtfbo.  C.  C.347).    511 


If.. 

4:) 


(5  If.  i^  ^.  206)    503,881 
I2  M.  if  Bob.  214)  .    187, 

(199),  249 
(Ann),  (1  Jfoo.  C.  C. 

.    340 

(1  Moo.  C.  a  347)  .  (302) 

and  Reader,  (1  Moo, 

ea239)       .  .  .220 

li|.  f.  Tttoj  and  othen,  (ITor- 

mUr  Lmt  Am.  1845)  .  (491) 

Lt.Tvjfefd  and  Grore,  (5  Ad, 
«rE.430;6^«v.  ^Jlm.  836)    612 

—  Twymag.  (2  B.  ^  Aid.  386)  776 
— Tym,  (A  ^  B9.  402)  .  291 
H  V.  Tyler,  (8  C.  4- P.  616)  .  295 
1  e.  and  Finch,  (1  C.  ^ 

P.  129)  .  .    509 

— TyacwMth,  (12  Bat#,  46)  .    691 

—  Tyifcy,  (4  B,  if  Aid.  624)  .     790 

—  Ulfcoa,  (3  r.  It  251)  .  836,841 
— liOollMrpe,  (8  7.  B.  465)  .    768 

—  Uhcntone  (Inh.),  (7  T.  B. 
^.iVk)  .  .    726,794 

—  Uadenoiibeek,  (5  r.  12.  387)  803 
W  ».  Uavia,  (7  1>.  P.  C.  578)  465 
B^  V.  Upeknch,  (1  Jfoe.  C.  C.  465)  (509) 

—  t^  (gcT/.  A- itnt.  27)     .    727 

—  UptoMHty,  (Caidoeoi,  308)  1017 

—  UptoB.«n.^eTcni,  (6  C.  4|r  P. 
^^».m)         .         191,  (401),  477 
Hv.  Uiborae,  (5  /«r.  200)     .    236 
K.r.Uihrath,  (6M  ifM.  811 ; 

i  id.  %  8. 261).  .     813,814 


VAOK 

R.  V.  Utk,  (2  M.  if  By,  172)      .    650. 

655,  936,  955 

Uttoxeter,  (8ira,  932)         .    954 

Vandeleer,  (1  8ira,  69)       .     594 

Vandercom  and  Abbott.  (Baft, 

P.  C,  519)  .  .  (479) 

Vandewall,  (2  Bitrr,  991)    .    672 

YanUndiUo,  (4  M,  if  8,  73) 

312,  424,  428 
^—  Yanghan,  (4  Btarr.  2494)      309, 

450 

(8C.  ^P.  290)     .    466 

dted,  (1  Btp,  125)    470 

Yenables,  (2  Ld,  Baym.  1405) 

616,  883 
(5/ra.  630)  .    883 


Reg.  V.  YiDoent,  (9  C.  if  P,  91) 

446,  498,  546 
R.  V,  Yipont,  (2  Burr,  B,  1163)  .    886 

Yyae  and  Clark,  (1  Moo,  C,  C. 

218)    .  .  .  .(260) 
Waddington,  (1  Ba$t,  143)      380 

(2  Sa»t,  P.  C. 

513)     .  .  .  .208 

^—  Wade  and  another,  (1  B,  if 

Adol,  S6l)  .  .440 

(1  Moo.  C.  C.  B.  86) 

534,  569 
Wadley,  (4  M,  if  8el,  508, 

509)     .        .      64,67,75,390,391 
Wainfleet.  (8  B.  if  C,  229 ; 

2M.ifB.  223)  813,  815 

Waite,  (2  Burr,  B.  780)     .    602 

(2  EoMt,  P.  C.  570  ; 

1  Leaeh,  28,  36)  .  .    482 
Wakefield,  (1  Burr,  488)     .    955 

(Inh.),  (5  Bait, 

335,338)        .  .  759,847 

(2  Ld,  Kern,  164)    951 

(2  Bun,  C,  if  M. 

607)     .  .  541,542 

— — —  {8asfir  on  Co$t$, 

306)    .  .  .972 

Wakeling,  {B.  if  By,  504)  .     332 

Reg.  V,  Waldqprafe,  Lord,  (2  Q. 

B.  341)  .  .971 

R.  V.  Walkeley,  (4  C,  if  P.  122)  .    301 

Walker,  (3  Camp,  264)  .     255 

(6  C.  if  P.  657)    .     333 

Reg.  V,  -»—  and  others  (Justs.) 

(14  L,J.  (Af.C),  120,  122)    1017, 

1023 

R.  V, (1  Moo.  C.  a  155)      238 

Reg.  r. (2  3f.  fr  H.  212)   (322) 

(2  M,  ic  Bob,  446, 

450)     .  .  458,480 

R.  V, (2  Bum.  Cd,  21)      .      72 


390) 


(2Sid.6,eitedC^fwp. 


535 


xc 
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R.  V.  Walkley,  (6  C.  Sf  P,  175)  .  (511) 
Reg.  V,  WallOiDg,  (8  C.  Sf  P,  243)  557 
Wallingford  Union,  (10  Ad, 

^£.265,268;   2  P.  4* />.  226, 

232)  .  .  -  677,678 
(9    J). 

P,  C.  992)       .  .  .79 

R.  V.  WalliB,  Margr.  (1  Moo.  C. 

C.  344)  .  .  .262 
WaU  Ljim,    (8  Ad.  8c  E, 

379;  ZN.  ^P.  411)  679,887 

Walsall,  (Ca/ii.  35)  .     827 

Walsh,  (2  XemrA,  1054  ;  4 

Taunt.  258  ;  ii.  ^-l^.  215)  288,  362 
(1  Moo.  C.  C.  14)       (238) 


Walters,  (7  C.  Hf  P.  267)  506,  507 
(1  Moo.  C.  C.  13)     261 


Waltbamstow  (Inb.),  (6^<i. 


&•  E.  301 :  IN.SfP.  460)  713,  750 

762 

Walton  (Inh.),  (4  Jwr.  195)     404 

Wandsworth  (Inh.),  (1  B. 

SfA.63).  .  ,  676 

Wanklyn,  (8  C.  Sf  P.  290)       466 

Warblington,  (1  T.  E.  241)   836, 

938  946 

Ward,  (4  Ad.  ^  i.  384  ;  6  ' 

Nev.  ^  Man.  38)  .  422 

(6  C.  Sf  P.  356,  366)     72, 

(520),  659 
Reg.  V.  Wardle,  (1  C.  Sf  Mar.  547)  669 
R.  V.  Warkworth,  (1  M.  Sf  8.  473)  829 

Warlcj  (Inh.),  (6  T.  E.  534)  526 

Warminster,  (6  JJ.  ^  C.  77 ; 

9  Z>.  ^  i.  70)  .  .  .    791 

(5/ra.  470)     .    956 

Wamford,  (5  D.  Sf  E.  489)     880 

Warren,  (6  C.  8f  P.  335,  «.)  304, 

693 
(E.  Sf  Ey.  4B,  n.)  (361) 


—  Wartnaby,  (2  Ad.  Sf  B.  435)  953 

—  Warwick,  {K.  B.  May  5, 1837, 
M88.  Tyr.)  .    (976) 

Warwickshire  (Justs.),  (2  Ad. 


Sf  E.  768  ;  1  Harr.  Sf  Wol.  18 ; 
AN.SfM.  370)           .  .    612 
: (5  B. 

Sf  C.  430  ;  SD.SfE.  147)  113 
(2Z). 

^22.299)        .            .  .670 

Reg.  V. (14  X. 

/.  (Af.  C.)  39)              .  .    666 

R.  V. (1  N. 

SfP.  153;  4  B.SfC.  926)  143 
(IN. 

Sf  P.  709  ;  6  Ad.  Sf  E.  S73)        744, 

745,  751,  765,  756 
Waters  (Ellen)  (1  Moo.  C. 

C.  457)  .     214 


PAOB 

R.  V.  Watkint,  (2  Mood.  C.  C. 

U.  217)  .  .  .583 

Reg.  V.  Watkinson,  (2  P.  Sf  D. 

619.  622,  623;  10  Ad.  Sf  E. 

288)  .     20,  61,  121,  126 

R.  V.  Watson,  (6  C.  Sf  P.  653)        555 

(5  EoMt,  480)  946 

(32  How,  8t,  Tri. 

107)    .  .  .  .172 
{\EuM9.C.SfM.Z^\ 

E.  Sf  E^.  468)  .  .    225 

{E.  Sf  Ey.  468)  368 

(2  Stark.  C.  N.  P. 

116)  .  543,570 
(2  8tari.  N.  P.  C. 

128,  150,  158)  548,  549,  562 

(2  T.  E.  201,  n.  (a))  516 

Reg.  V.  Watts,  (7  Ad.  Sf  B.  461, 

470  \ZN.SfP.  367)  631,  702 

R.  „. (3/.  ^  Malk.  281)       422 

Reg.  V. (1  Satk.  357 ;  Ld. 

Eaym.  856 ;  MUtym.  Ent.  25)       308, 

417 

R.  r. Horton,  (1  T.  E.  374)  14 

Wanlley,  (1  Mood.  C.  C.  163)  771 

Wavell,  (Douff.  1 1 6)  954 

Rex  V. (1  Moo.   C.  C.  224)  332 

R.  V.  Weaver  Navigation  Trustees, 

(7  B.  Sf  C.  70.  n.  (c))  676,  677 

Webb,  (1  Bla.  E.  460)  478 

(3  Burr.  1468 ;  1  Bla. 

460)  .  -477 

(4  C.  Sf  P.  504)  (507) 

— — ^—  and  others,  ( 14  Battf 

406)         ...  380 

(2  8tark.  Bo.  2nd.  ad. 

1773)  .  -  .  .544 

Webster,  (3  T.  E.  388)  93 

Wedge,  (5  C.  Sf  P.  298)     .    322 

Weir,  (1  JJ.  ^  C.  288 ;  2  D. 

^12.444)  .     143,144 

Welbank.  (4  M.  Sf  8.  222)      688 

Welch,  (Car.  a  L.  21,   1 

Moo.  C.  C.  175)  .  .    181 

WelUngs,  (1  C.  Sf  P.  454, 457) 

285,  291 

Wells  and  others,  (Moo,  Sf 

Af.  327)  .  .  .505 

WeUh,  (1  Bott,  231 ;  4  Douy. 

236)        ...  704 
Wendover,  (8alk.  490)    .  5 


Reg.  •.  Wendron,  (7  Ad.  Sf  B.  819, 
821,  824  iiN.SfP.  62)     713,  714, 

760 
R.  V.  Wensley,  (5  T.  E.  154)  844 
Went,  (E.  Sf  Ey.  C.  C.  R  359) 

215 

Weobly,  (2  Batt,  68)  827 

West)>eer,  (Batt'$  P.  C.  596)  238 
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R.  9.  Wertbeer,  (1  Uaek,  12)     .    500 

(Stra.  1133.  1137) 

190,  218,  238,  2S8,  500 
BciS-  *•  WestBoiighton(Iiih.),  (13 

L.  J.  (If.  C.)  41)     .  .    930 

— —  Watbnrj  (Inh.)*  (2  Q.  B, 

500)      .  .  Add.  10,  11 

R.  V.  West  Cnnmore,  (2  Noian, 

623)  .  .        956,973 
West  Houghton,  (13  L,  J. 

(If.  C.)  41)  .  .    744 

Wealey,  (cf/Al  1  JSterr.  389)    477 

Weftmorlaiid    (Juts.)    (10 

B.  $r  C.  296)       634,  639,  640,  641, 

642,1034 

(2 

BoU,  723;  6  Ar»'«  /.  1188, 
29iiedii.)  .  75 

(29 

ff.  2 ;  2  BoU,  756,  pi.  983,  6M 
•dU.)        .  .741 

Bcf.v.  (12 

i:../.(Jf.  a)113,  116)       645,  718, 

*  737,  858 
R.  9.  ■  (2 

Bat.  Cgm.  193)  .    655 

Weitoe,  (Chimliwirdf.  &o.) 

{b  Ad.  Sf  E.  7S6)  .    784,816 

Wetton,  (4  Bmrr,  2507 1  5 

r.  2700)     .  .  .410 

{SaU.  122)  .  1029 


West  Biding ,  Yorkihire  ( Jnsti.), 

{I  Ad.  if  B.  606)  .    942 

(10  il^.  4*  ^.  685)  .    725 

R.  9,  ___•__  (4  B. 


^X623) 


412,  415 
638 


(4  B.  4-  Adoi.  685) 

(5B.^ 

Ad.  1003 ;  3  JVev.  4-  If.  93)    .    951 

(5  B 


if  Ad.  1006;  1  iV:  4*  If.  426)  .    857 

Beg.  •. 

(12  L.  /.  (if.  C.)  37,  n.)      722,  723 

(14  L.  J.  (M,  a)  119)     Add.  11, 13 


(1  Q.  B.  325)  • 
R,». 


(2  Q.  B.  331)  . 


.  1020 

.    847 


(3  T.  R.  776) 


(5  r.  B.  629)  . 


743,  910 
.    951 


(7  T.  R.  377)  . 


(Inh.) 


.  1034 


(7  r.  «.  467) 


(JnsU.) 


160 


PA  OR 

Beg.  V.  W.Riding, Yorksbire( Justs.) 

(m  re  Barstow)  (1 Q.  B.  R,  624)  42 
— (Beck- 

ington  V.  EUand)  (1  New  Sen. 

C.  247)  .  .  651,652 
R.». 

(m  Bower  v.  Meltham  Inclosure 

Coatimissioners,)  (5  B.  Sf  Adoi. 

667)  .  631, 632,  (637) 

Reg.  V.  >  ■  ' 

(Brighlington  v.  Pudsey,)  (2  Q. 

B.  329)  .     505,652,723,749 

(m  re  Cborlton  Township,)  (11 
X./.  (Af.  C.)34)  .  .    943 

(Clinton  v.  Birstwitb)  (10  Ad. 

if  B.  685,  688  ;  1  Q.  B.  830)  .     719 

(Darton  o.  Barnsley)  (12  L.  J. 
(Af.  C.)36)  .  .     (725) 

(in  Darton  v.  Bretton  West),  (1 
New.  Sen.  Ca.  406  ;  14  L,  J. 
(Jf.  C.)113)        .  .    961,962 

(in  Hamley  e.  Rothweli),  (13  X. 

J.  {M.  C.)  39)  .  .     744 

(Keigbley  v.  WUsden)  (2  Q.  B. 
331)    .  .  .  .652 

(in  Longwood  9.  HaUfaz),  (2  Q. 
B.  705,  713)  .     730,  731,  848 

{m  Shef- 


field V.  Crich),  (5  Q.  B.  1)    Add.  (8) 

(Sprotbrough  v.  Attercliffe),  (1 
iV^eiv  ^Mf .  C.  64)  .    653,711 

(in  Stanley  v.  Alverthorp)  (14 
L./.  (If.  C.)  11)         .  .     745 

{in  re  Dr.  Thornton).  (7  Ad,  Hf 

E.  583,  593)  .     995,  996,  997 

(in  ToUerton  v.  Idle)  (12  L,  /. 

(If.  C.)  15)  .  .     968,  969 

R.  V.  Westrington,  (1  Bott^  631, 

733)  .  .  .  62,74 
West  Shefford,  {Burr.  C  8. 

309)     .  .  .  .839 

— — —  Torrington,      {Bwrr. 

293)  .  .  62,74,75,76 
— — — ^ {Burr.  S. 

C.  398)  .  .741 

Beg.  V.  Westwark  (Tithing),  (2  M. 

Sf  Rob.  30b)     .  .  .401 

B.  V.  Westwood,  (4  C.  ^  P.  447)     514 


XCIl 
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R.  V.  Westwood,  (R.  ^  Ry.  495)  263 
Wetberell,  John,   (Run.  ^ 

Ry.  C.  C.  R.  381)  100,  161,  304 

Wetherill  (CiiW.  432)  .    478 

Reg.  V.  WettenhaU,  (2  M.  SfRob. 

2i)l)  .  .  .  .463 
Wheatley,  (2  Burr.  1 125 ;  IBla, 

i{.  273 ;  1  Leaeh,  489)  312,  326,  327 
Wheatman,  (DougL  346  ;  Ry, 


Sf  M,  159;  2M,Sf8.  539;  1  Bast, 

639)    .  .  .  .882 

Wheeler,  (7  C.  Sf  P.  171)  .    302 

Reg.  V.  Wheeley,  (8  C  Sf  P.  250)  525 
R.  V.  Wheeling,  (1  Leach,  311,  ft.)  504 
Wbeelock,  (5  B,  Hr  Or-  511, 

571)  647,  649,  650, 854, 855,  Add.l2 
Reg.  V.  Whiley,  (C.  Sf  Kir.  156)  183 
R.  9. &  Haines,  (2  Leaek, 

983)     .  .  .  .343 

Reg.  ».  Whipp,  (12  L.  J.  {M.  C.) 

64)  .  .  .  .  693 
Whisflendine  (Inh.),  (2  Q. 

B.  450  ;  I  O.  SfD.  560 ;  11  L. 

J.  (Jf.  C.)  42)  .  .  840 
R.  V,  Whitbread,  {Doug.  550)  .  955 
Whitcharch  (Inh.),  (7  B.  Sf 

Cr.  577)  -  .  .122 

White,  (C^£7.  183)  .    440 

(3  Can^,  98)  .    557 

(4  C.  ^  P.  46)         .    364 

Reg.  V. (12  L.  J.  (Jf.  C.) 

35)      .  .  .  .    939 

R.  V. (1  Leaek,  252, 430, 480) 

268,  534,  468,  569 

Reg.  o. (2  Moo,  C.  C.  91)   (286) 

(4  Q.  B.  181)       .      49 

and  Sellera,  {RmMi. 

^Ry.42l)  .  .  .236 
'  (1  Balk.  150;  I  BuUi, 

174)     .  .  .  .126 


R.  V. 


and  others,  (4  T.  it  441) 

689 
§t  al,  (4  T.  R.  771)  .  617, 

664 
and  Ward,  (1  Burr. 

416,  422 
.     702 


338)     . 

Whitear,  (3  Burr.  1365)     . 

Reg.  9.  Whitehead,  Thos.,  (2  Moo. 

a  C.  181)  .  155,  Add.  2,  5 

R.  V.  Whitehouse,  (2  Ru$9.  C.  ^  M. 

606)    .  .  .  .541 

Whiting,  (7  C.  Sf  P.  771)   .    565 

Reg.  V.  Whitley,  Upper,  (Inh.),  (11 

Ad.  Sf  E.  90, 96)  725,  746.  749,  753 
R.  V.  Whitney  (Inh.),  (3  Ad.  ^  El. 

71,72)  .  .         397,398 

(7  C.  ^  P.  208)   .    402 

(1  Moo.  C.  C.  3)  .    302 

Whitome,  (3  C.  if  P.  394)       387 


PAGK 

R.  V.  Whittlesea,  (4  7.  R.  807)  .     842 
Whitwick  (Inh.),  (14  L.  J. 

25 ;  1  New  Bees.  C.  23)  .     851 

Whixley,  (1  T.  R.  137)       .     805 

Wick,  St.  Lawrence,  (5  B.  Sc 

Adol.  533,  539 ;  13  L.  J.  {M,  C.) 

38)         .         647,  650,  853,  Add.  12 
Widworthy,  (J9iir.  <S.  C.  109  ; 

lB.Sf  Ad.  750)  .  .    830 

Wild,  (1  Moo.  C.  C.  452)  .  (510) 

Wilde,  (1  Lev.  296,  eUed,  I 

Doug.  97)        .  .  .     222 
Wildey,  (1  M.  Sf  8.  100,  182, 

184  ;  2  Hale,  P.  C.  255)      480,  589 

Wilfoid,  (il.  ^lly.517)      .     255 

WUkes,  (4  Burr.  2577)       .     585 

Wilkins,  (1  Leaeh,  522,  523)  256 


Reg.  V.  Wilkinson,  (8  C.  8c  P.  662) 

(506),  507,  525 

R.  V. {R.  Sf  Rjf.  470)  .  255 

Willace,  (1  East,  P.  C.  186)  (382) 

Reg.  9.  Willatts,  (9 /ur.  509)     .    727 
—————  and  another,  (14 

L.  J.  (M.  C.  157)  .  Add.  13 
R.  V.  Wiilet,  (6  T.  R.  295)  .  175 
WiUey,  (2  M.  Sf  8.  504)     .    839 


n.) 


(if.  B.  Miehas.  8  O. 


646 


George,  (3  B.  8f  Aid. 


215)     .  .  .  .109 

(9  B.  if  C.  549,  556 ; 

4  Man.  Sf  R.  471)  .  378, 542,  948 
—  WiUiams,  (2  Canqf.  506)  .  325 
646)     .  (223) 


Reg.  V. 


287) 


R.9. 


108) 


1838) 


(C.  8f  Kir.  195)  241 
(8  C.  Sf  P.  284, 

520,  583,  584 
(8  JUT.  559)      .    971 
/>aeA,  536)     .    585 
Moo.  C.  C.  107, 

.  218, (443) 
1  If.  ^  It.  503)  .  463 
Old  Bailef,  ApHi, 

.  570 
423 
971 

378 
971 


i 


(1  Balk.  383) 

(1  T.  R.  32) 

■  {Momuouth  Sum. 

ASS.IS2S) 

—  Williamson,  (7  T.  R.  32)    . 

—  WiUice,  (Balk.  369,  378; 
Carth.  501  ;5Mod.  446i  I  Ld. 
Raym.  582  ;  10  Mod.  248) 

Willis,  (K.B.  19  O.  UI.  Bos^ 


eawen,  161) 


(1  Moo.  C.  C.  375) 


207 

876 
560 


—  Willonghby,  (4  Ad.  if  E.  151, 
152 ;  hN.  ^M.  457)  806, 807, 818, 821 

(4  Bum  29M 

Ed.  1231)        .  .  .801 


VAUES  OP  CASES   BEFKRBED   TO. 


XCIU 


PA«B 
Lf.  WHIoi^by  with  Slootliby, 

(10  A  ^C.  62)  «  .    830 

—  WiJaii^toa,    (5  B.  ^  AkL 

Hi;  ID.  if  ML  140)  .    763 

l(f.  w,  Wibliaw,  (1   C.  ^  Mar. 

lU)    .  174,(508)524 

LfWflMo,  (l  Ad.  ^  B.  627; 
a.V.^lf.  753)  .  .    920 

lc|.». Joka,  (3    Ad.   4r 

EU.%\7i&N.^^M,  164)  376,  878, 

891 
—  l^M.  (12  Ad.  Sf 


£94) 
Li.— 


Ill) 
Lf.- 


(2  B.Sr-dd.  230) 
(  «l  «<  8  C.  4>.  P. 


676 
759 


242 
286 
505 


3) 


e.  a  52) 


(9  a  if  p.  27)    . 

{HoU,  597) 

(U  /;.  J.  (Jf.  C.) 

.     63,  191,  460,  477 
-nances,  {2  Moo. 

.    444 
(1  New  8em.  Com. 

.    460,477 
(5  i^^Jkr.119)  .    687 

and  otiien,  (8  T. 

R.  S57, 360,  361,  364)  219,  376, 

(377) 
-  Wati  (Juts.)*  (12  Ad.  4*  B. 
793)  ...    645 

(8  B.  4-  Or. 


427) 


380, 384, 385 ;  2  Jf.  4>  ilr.  403) 

640,  641,  (656),  663 
B<|.  9.  (8  D.  P.  C. 

:i7)  .  .  -      46 

R.V. (10£m/,404)631,658 

(13Au#,252)    75 

(13  BoMi,  352, 

3U)      .  .     627,640,641,642 


lcf.t. 

191) 


(Inh.)    (6    Mod. 


395 


WiitiUie  (Juts.),  (12^1^ 
<&793)        .  .  1020 

L». (13&i#, 

352)     .  .  .  .    910 


(1  BU.  R.  602,  603) 

404,  406 
"""^  WiotBvQiBniief  {BtH^m  o*  C7« 
S2I)  ...    843 

WawM^   (Ink.)*  (8    ^-  ^• 

454,455;  2 XiMtA,  C.  C.  929; 

lj:Mdl,U4)  .     143,780,944 

—  Wutam  (lah.),  (3  ilii.  ^  Bl. 

SO;  6K.^  If.  567)  .    687 

Ug.  9. (3  a.  B,  815,  a.    939 

IL  V.  WUhcraviek,  (6  Ad.  ^  B. 

m,  IN.  if  P.  423)  727,  748,  850, 

1028 
(2Ckii«i.578)       .    546 


FAOB 

R.  V.  Witnetham,  (2  Ad.   S(   B. 

648  \4N,lifM.  447)  .  .     791 
Witney,  (5  Ad.  ^  B.  191 ; 

6  JV.  4-  Jf.  152)        .    779,  780,  781 

(5  Bar.  2634)         .    698 

(5  Z).  P.  C.  728)     .     404 

Witt,  [Moo.  a  C.  248)    264,  265 

WiTelinglum.  {Doug.  767)  .    829 

Wobam,   (10  Ba$i,  398)      548, 

532 

Wooburn,  (10  B.  ^  C.  846)    831, 

832  854 

Wood,  (3  B.  ^  ^£io/.  657)  .   'l76, 

423 

Reg.  V. (5  Jar.  225)  .     181 

R.  V. (1  Sen.  Ca.  217)      .    326 


Woodbridge  (Inh.),  (4  B.  Sf 

Ad.  711)      .  .  .844 
Wood  Cbeston,  (Sir:  1172 ; 

BHrr.  8.  C.  191)  .  .    852 

WoodfaU,  (5  Barr.  2667)  569, 573 

Woodhnrtt,  (1  {or  2)  B.  Sf 

Aid.  32b)  .  .    791,795 

Woodiford,  (Cold.  236)       .     769 

Reg.  V.  Woodward,  (T.  &  M.)  (8 

C.  Sf  P.  561)  .  .  (204) 

R.V. (2  Bati,  P.   C. 

653)  .  .        .    256 
(1  ieocA,  258, 

a.)                 ...    268 
(1  Moo.  C.    C. 

322, 323)  .        212, 251, 501 

(5  T.  R.  79)      .    675 

Woolf,  (1  C/dt.  R.  401)      .    570 

Woolford,(lJf.4-i2o«.384)    301 

Wooller,  (2  Stari.  N.  P.  C. 

Ill)         .  ^    .  .573 
Woolpit,  (4  Ad.  Sf  B.  205, 

209,  216;  5  Neo.SfM.  526)       711, 

807,  810,  944,  939 
Wootton  Bafsett,  (1  Ad.  ^ 

£.  232 ;  3  J\r.  4-  M.  314)      812,  813 
Worcester  (City  Joeti.),  (Q. 

B.  Apra,  1838)        .  .     740 
(1 

W.  W.  it  H.  152)  .    744, 

756 
Reg.  V.  Woroeetenhire     (Jnsti.), 

(11.^.  &-  £.  57;  3  P.  4'i>- 

8)  .  .  .(677) 

(12  Ad.  ^B.  28;  2  P.  4*2). 
465)                                         .668 
R.r. 


(2^.4-^1^1.228) 


(2  Chii.  JR.  250,  257) 
Ri^.v. 


15,  17 
.    650 


(7  D.  P.  C.  789) 


629,  633,  906 


XCIY 


NAMES   OF  CARBS   REFERRED  TO. 


PAOB 

R.  V.  Woreettenhlra,  (JmU)  (8 

D.SrIL  299)  •  701,  704 
(5 

Jf.  Sf  8.  457)  .  662,  702 

Reg. «.  — — — ^— — ^— 

Q.  B.  IfttfA.  1840)        .  .    693 

R.  V.  WorraU,  (7  C.  if  P.  516)  271,  275 
Rflg.  V.  Worth,  (12  JL.  /.  (Af.  C.) 

47 ;  4  Q.  B.  132)  .  .    517 

R«g.  V. (3  Q.  B.  815.  ».)     939 

— —  Worthenlmry  (Inh.)f  (9  Jur, 

510)     .  .  .  .728 

(14 

L.  J.  (M.  C.)  144)  .  Add.  10 
R.  V.  Wright,  (lAd.Sf  EL  434)       196 

(3  JB.  &  itito/.  681)      417 

(1  Bmr.  543)         .    310 

R«g.  V.  Wrigley,  (2  Q.  B.  JR.  732)  161 
Wroth  &  Rich,  (1  New 

89t9.  C.  494)  .  Add.  14 

R.  V.  Wrooghton,  (3  Burr.  1683)     390 

Wyat,  {Fort.  131)  .  .    226 

Reg.  V.  Wyatt,  {Ld.  Ba^m.  1196)    435 

R.V. (2Xd.Avm.1478)    893 

Reg.  V. (1  Salk.  380)        .    121 

R.  V.  Wye  (Inh.),  (7 Ad.  4-  B.  761)  852 
Wyket,  (Sira.  1092 ;  Andr. 

238)     .  .  .  .719 

W^e,  (6  C.  4*  P.  380)      .    544 

Wylie,  (1  iVfw  i{.  91)  ,    513 

Wjmer,  (4  C.  ^  P.  391)     .    255 

—  Wymondham   (Inh.),  (2  Q. 
B.541)  .  .  .723 

Wynn,  (2  Atf^,  226)  .    478 

Wynne,  (2  Batt,  P.  C.  664 ; 

1  Leaeh,  414)  .  .240 

Yalding,  (3  D.  4- i{.  352)    .    842 

Yanddl,  (4  T.  B.  521,  535, 

543)     .  .  .         205,229 

Reg.  V.  Yarboronn^  (Earl)  &  otfaen, 

(3P.  ^i>.  491;  12  Ad.SfB. 

416)    .  .  .         686,692 

R.  V.  TerkhOl  (Inh.),  (9  C.  ^  P. 

218)  .  .  .  48,(406) 
Yannooth,  Grwt,  (6  B.  Sf  C. 

646)     .  .  .728 

Yarpole,  (4  T.  B.  71)         .    650 

Reg.  V.  Yarrington,  (S^k.  406)  157, 159 
R.  V.  YarweU,  (9  B.  4*  C.  894)    .    847 

Yatei,  (1  Moo.  C.  C.  170)    (260), 

332 
Reg.  V.  YeLrtrtoft,  (1  New  Sou. 

C.476)  ..  .  769,850 
YeoTeley  (Inh.),   (8  Ad. 

Sf  B.  806 ;  IPer.hf  Da.  60, 66)  72, 
(520),  574,  659,  852,  854 
Ynisawdra  (Inh.),  (6  Jwr. 

1058;   4  Bwme  /.    29M  Bd. 

1185)   .  .  .647 


PAOB 

R.  V.  Yayieynhaiani,  {7  B.  if  C. 

233)  .  .  .835 
York  City,  (Josti.  of),  (1  Ad. 

4-12.828)  .  .  .441 
{2B. 

4-  C.  771)  .  1034 
(5  ihirr.  It.  2684)      .    606 


—  Yorkahira  (Joata.),  (4  M.  if 
8.327) 

(S.  R.  Jvats.) 


(Douff.  192) 


(JnaU.  N.  R.)  (6 
Ad.  if  B.  863,  871  i  2  N.  if 
P.  105) 

(6 

B.  if  C.  Ib2i  9  D.  if  B.  204) 

(Joata.  W.  R.) 

(1  Ad.  if  B.  606) 


741 
739 

669 
42 

636 


(bB.  if  AdoL  666,  671,  672, 
673,  674 ;  1  iVtv.  if  Mtm.  426)   632, 

636,658 


{hB.if  Adol.  1003) 


(5  2^.4-0. 818) 


(7  B.  if  Cr.  678) 


651 
951 
618 
622 


{DoHgl.  192)    . 

(W.  R.  Inh.)  (7 

BoMt,  588i  5  Tteml.  284)        .    398 

■  (Jnata.  W.  R.) 

{M.  if  a.  327,  328)       .        622, 623 


(3  M.  if  8.  493) 


(3  T.  B.  776)  . 


(5  T.  B.  629)  . 


(7  T.  B.  52) 


(7  T.  B.  467) 


(Joata.)    tn  re 


629 
621 
614 
114 
416 


Bower,  (4  B.  if  Adol.  685)  618,  631, 

632,  657 
(W.  R.  Joata.) 


in  Clinton  «.  Bintwith,  (10  Ad. 

4*12.685)        .  .  .(751) 

Reg.g. 

in  re  Thornton,  (7  Ad.  ifB.SS^i 

2N.ifP.  457)  111,  604 

R. «.  Yoong,  (1  Bmr.  556)  24,  93 

ei  ai  (1  Leaeh,  505)    188 

(3  T.B.  98, 103,104)  (190) 

326,  329,  332 
Reg.  V.  Zolueta,  (C.  if  Kir.  215)     473, 

482,  494 


KAJfU  or   CA8BS    ftEFEBEED  TO. 


XCT 


PAOB 

{(»o.  Jme.  4104)       .    160 
K^bj,  »  rr,  JUg.  v.   Chofaire, 

(Juts.;  (11  Ad.  4fB.  139)  634,  756 
BiBten,  Case  oC  tiic,  in  1780,  (I 

^,314)     .  .542 

9.Wn^  (2  B.  4f  AUL 
478)      .  .        531,816 

Bidip  «.  Harrow,  (2  8aik,  524)826, 839 
Riz,  m  r«,  (4  IX  4- it  352)  .    638 

p.  LMg>toii,(2£f*.314)534,535 
•.  Allatt,  (M.  Sf  Jf.  192)    548 

-  Steeey,  (13  fiflf#,  21)  .    632 

-  WIDinBB  &  another,  (5 
586)    .  .98 
V.  INgboffough,(6  r.  & 

317)  .  .  .  .  777 
okaoB  V.  Hyde,  (CUdL  310)  .  675 
Kemp,  (5  Jbp.  JL  53, 

120)  .  546,547 
Spearman,  (3  i?.^iilil. 

4S3)     .  .911 

•.  Ryde,  (4  Q.  B.  626)     .    516 


V.  Coataace,  (2  Jf.  4*  Bob. 
179)     .  .  .517 

JoMa,  (3  A  4- C.  409)       94 

.,  (6  Jf«r.  191)         .     149 


Bflea«.Blakcmire,(J^.^Jf.383)  548 

Grovca,  (12  L.  J.  (C.  P.) 

252)     .  .  .395 


«.  Bndhi,  (1 H.  Bb.  351)401,402 
lUivbattd'a  Caae,  (1  Urn.  Or.  B, 

83)       .  .  .  (394) 

Bmrla  9.  Gdls,  (Om?.  451)  672,  688 
moe  V.  Mae  Bae,  (8  e.  ^  P.  641)  321 
1Uik«.Sajlh,  (4  7>r.675;  1  C. 

if.  ^  it.  94)     .  Add.  5 

KaaaeD'a  (Lord)  Trial,  (9  JSTev. 

8IC7V.599;  1  PiW.  Ar.  9  .Bd. 

165)     .  •  .547 

IfeTll  Bt  otbeiB  9,  Defon,  (Hie 

McB  dwdliag  in  the  County  of) 

(2  r.  JL  667)  .  .395 

~"  %  {6  a  if  P.)       .    543 


SdiiB  V.  De  Bvgli,  (2  Cta^^.  196)   97 
8k.  Andrear'a,  Hofbom,  v.  St.  Cle- 

(2  Aatt.  494,  606)     74, 
654,934 
.  mnn  l#0if  CAvrdif 
(1  Hie.  JC.  367)  .    770 

8k.  GeoiEe't  v.  St.  Olave'e,  (2  SSotf . 

493)     .  .  .726 

8l  GOee'i  v.  8t.  CieBMat'a,  (Cdld. 
Ol  10)  .    762 

St.  MaiEaret'a,  (#Mey, 

251 ;  4  JBantV  J.  29M  Af.  428)  716 


PAOB 

St.  Bsary  s,  riottinEhani,  v.  KDm> 

lington,  (2  Sen.  Ob. 67 ;  2Boii. 

776)     .  .981,982 

St.  Mary  v.  St.  Lewrenee,  Reading, 

(10  Mod.  13)  842,  843 

St.  Mamrioe  9.  St.  Mary,  Calendar, 

(2  OEifwM58,  |r/.  103)  .    842 

St.  Michael'a,  Beth,  e.  Nnnney, 

(fiyre.  544)       .  .    716 

Bedenham  &  King- 


ston Bowaey,  {SaVt.  846) 

Coelany,  Nonridi, 


856 


8L  Jcte'a,  Wappiiv,  and  St.  Bo- 
tdipli'a,  BidMimete,  {Bmrr.  8. 
C.d67)  .769 


9.  St.  Matthew's,  Ipewidi,  {Strm. 

832)     .  .  .  .72 

St.  Nicholas  v.  St.  Peter's,  Ips- 

wieh,  (4  B.  J.  28M  Bd.)  .     777 

St.  Panl's,  Walden,  v.  Kempston, 

(Fblqr'f  Poor  Law»,  138 ;  4  J7. 

/.  28tk  Bd.  728)         .         836,  837 
St.  Peter's,  Gloneester,  v.  Bristol, 

(2  8m.  Co.  96,  pi.  73, 2iid  Bd.)  870 
Sanders's  Caae,  (1  Wm».  Sowodert, 

2630)  .  .  .876 

Sandys,  Bgp.,  (4  B.  Sf  Adoi.  683)      14 
Schneider  v.  Morris,  (2  Jf.  ^  8. 

286,289)  631,685 

SeofieU's  Caae,  (Olid.  400)         .    450 

{Boot,  P.  C.  1028)  459 

Selby  9.  HUls,  (8  Bmy.  166)  .  100 
Sells  0.  Hoare,  (3  Br.  ^  Jl.  232  ; 

7  jMoore,  36)  ...  536 
Sdwood  9.  Mount  &  others  (Bertv.) 

{Stum.  Am.  1839,  MSS.  Tyr;  9 

C.  4-  P.  75  ;  2  Q.  B.  726)   (645)  658 

(866),  867,  897,  (964) 

Serteated's  Caae,  (I.a/eA.  202)     .    327 

SeweU  V.  Evans,  (4  Q.  B.  626)    .    516 

Shaftesbury's  (Lord)  Case,  (24  No9. 

1681,  5  8t.  DrUtiM,  771)  .     183 

Sharpe  v.  Lambe  &  another,  (11 

Ad.ScB.SOb)  .  .    639 

Shaw's  Case,  (2  R.  789)  .    222 

Sheffield  9.  Crich,  Reg.  9.  West 

Riding  (Jnsts.),  (5  Q.  B.  I)  Add.  (7) 
Shepherd  «.  Botler,  (1  D.  jf  B.  15)  635 
Shermanbory  v.  Bolney,  (Corth. 

279)     .  .  .  .714 

Shipman  e.  Herbert,  (4  T.  B.  109)  139 
Short  9.  LoTCJoy,  {BoU.  N.  P.  16)  315 
Shuttleworth  v.  Nioolaon^  (1  Jf.  Sf 

Ro6. 254)  .  151,557 

Sibbald  v.  Roderick  &  others,  (11 

Ad.4cB. 38 ;  3 P. ^Z>.  106) 661,693 
Simpson  v.  Hisreton,  (2  Jf.  4c  Bob. 

433)     .  •  .  .629 

Sim's  Case,  (8tra.  1207)  .    601 

Singletonv. Johnson,  (9  Jf.  ^  W.  67)  214 
Skei&eth  v.  Walford,  (2  Sen.  C. 

89)       .  •  .  .714 
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Skingley  v.  Sanidge,  (11  Jf.  ^  TT. 

502, 504)  .  .         669,  756 

Sknse  v.  Dalra,  (10  Ad,  Sf  E,  635 ; 

7  D.  P.  C.  774 ;  2  P.  ^  D.  550)  318 
Slack  V.  Wilkin,  (3  Tj^r.  R.  158)     71, 

72,  154 
Slater  v.  Swann,  {Sira.  872)  .  416 
Smith's  Case,  (Cro.  Bi.  87,  cited 

96,  118,6)  .  .    64,  160 

Smith  V.  Beadnell,  (1  Can^.  30)    507 

Brown,  (1  TVrvA.  490)  .      96 

Shaw,  (10  B.  Sc  Cr.  277)    627 

Taylor,  (1  New  R.  196)     322 

Young,  1  Camp,  440)    .    '516 

Solomons  v.  Bank  of  England,  (13 

Eaet,  135,  ».)  •  •  •     ^^^ 

South  Cadbury  v,  Braddon,  (8alk, 

607)     .  .  .  .650 

South  Molton  Case,  (Skhmer'a  R, 

222 ;  Burr,  Sett,  C.  592)        .     620 
South wark  Case,  the,  (R.  v.  Sains- 

bury,  (4  T.  R.  456)     .  .        3 

Southwell  V.  Needwell,  (4  B,  J. 

29tk  Ed.  1076  .  .    727 

Sowell  V.  Champion,  (6  Ad.  ^  B. 

415)     .  .  .  .543 

Spencer,  Bsp.  (1  P.  Sf  D,  358)    .    964 
Spiers  9.  Parker,  (1  T.R.  141;  15 

J?<»/,  456)        .  .  .881 

Spilsbury    v.    Micklethwaite,    (1 

Taunt.  146)     .  .  .99 

Sprotbrough  v.  Attercliffe,  Reg.  v. 

WestRiding,  Yorkshire,  (Justs.) 

(1  New  Seae,  C,  64)         .    653,  711 
Sprott  V.  Powell  and  another,  (3 

Btn^.  478)       .  .  .408 

Spyero.Thelwall,  {Tyr,  Sf  Cr.191; 

4  How,  St.  Tri.  747)  .  .    196 

Squires  v.  Whisken,  (3  Camp,  148)    424 
Stacey  v.  Evans,  (13  Price,  449) 

407,  952 
Stainer  v.  Droitwich  (Burgesses) 

{Saik.  2Sl)      .  .  .519 

StalUngburgh  v.  Hazley,  (1  Seee,  C, 

131)     .  .  .  .727 

Standen  v,  Standen,  {Peake*»  C. 

N.  P.  45)         .  .  .     770 

Stanhope  v.  Baldwin,  (1  Addam'e 

R,  93)  ...     202 

Stanley  v,  AWerthorp,  Reg.  v.  West 

Riding,  Yorkshire  (Justs.),  (14 

Z»./.  (Jf.C.)  11)         .  .     745 

Stears  v.  Smith,  (6  Bep.  138)      .      97 
Steel  V.  Houghton,  (1  Hen.  BUl. 

51,  63)  .  .  .    249 

Smith,  (1  B.  if  Aid.  94) 

221,  881 
Stephens  v.  Myers,  (4  C.  Sf  P,  349)  315 
SteTcns  V.  Pinney,  (8  Taunt.  327)    817 
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Stevens  v.  Penny,  (2  B.  Moore, 

349)     .  .  .  .817 

Webb,  (7  C.  Sf  P.  60)  .    567 

Stokes  V.  Moor,  (1  CasfCkan.  Cae. 

219)  .  .  .  .685 
White,  (4  lyr.  786  ;  1 

a  M.^R,  22Z)  .  .     151 

Stott  V.  Stott,  (16  East,  343, 349; 

5  Taunt.  311)  .  .    384 

Stowell,  Sj^.  (13  L.  J.  (Sxeh.) 

328)     .  •  •  •    997 

Stradling*8  Case,  {Plowd.  206)  .  884 
Strathmore's  (Countess  of)  Case, 

(1  T,  R,  606)  .  .  .599 

Street  o.  Hopkinson,  (Stra.  1055 ; 

Cat.  t.  Hard,  345)        .  .    578 

Strickland  o.   Maxwell,  (4  lyr. 

569)     .  .  .  .631 

Strother  v.  Barr,  (5  Binff.  136)  .  817 
Summers  9.  Moseley,  (4  Tyr.  161) 

Add.  5 
Sunbolf  V.  Alford,  (3  M.  if  W, 

248)  .  .  315,438 

Surman  and  others  v.  Darley  and 

others,  (14  L.  J.  {M,  C)  145)  Add.  8 
Sutton  V.  Bishop,  (1  W,  Bla.  665 ; 

4  Burr.  22S3)  .  .     578 

Sykes  v.  Dunbar,  (^Selw.  N,  P. 

1066.  MS.  .  .     172 

Sylvester   v.   Webster,  (9  ^nff. 

388 ;  2  Moo.  if  Se,  506)  .     155 

Swaine  v.  Lewis,  (5  Tyr.  998 ;  2 

C.  If.  4- IS.  261)  .     745 

Talbot  V.  Hubble,  {Strange,  1154)  3 
Taunton  v,  Costar,  (7  T,  R.  431)  379 
Tavmey's  Case,  (2  NoUm,  476)    .    434 

(2  Ld.  Raym.  1013)  692 

(2  8ali,b3l)   670,704 

Taylor  v.  Clemson,  (2  Q.  B.  R* 

1003,  1004, 978)  .        616, 889 

Fcnwick,  (3  B.  if  P.  553)  98 

Forster,  (3  Car.  if  P. 

N,  P.  C.  195)  .  .  547 
HipkiDs,  (5  B,  if  A. 

489)  ...      95 

Tewkesbury  v.  Twining,  (2  Bulst. 

349)  .  ^   ;  .    759 

Thackham  v.  Trindon,  (2  Saik, 

489)  .  .  .945 

Theed  V.  Starkey  (8  3fo<l.  314)  .  671 
Thomas  v.  Newton,  (Mood,  if  Mali. 

48)  .  .        ^      .    548 

Thompson  v.  Gibson,  (B  M,  if  M. 
381)  .  .     ^      .    906 

Raikes,  (1  Ad.  ic  B. 

863, 881)  .  1010,  1040 

Thomey's  Case,  (Ld.  Raym.  1009  ; 

2^att.  531)  .  .    6^8 
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(W.  R.)  (Jwte.)  (7  Ad.  ^  B. 
W,  591 ;  2  M  4*  P.  457)    111,  604 

995,  996.  997 
llvitoa  V.  Slatford,  {Lmtw.  91 1)      75 
Skotw  9.  Newport,  R.  v.  Shrop- 
du«  (Job.)  (8  Ad.  ifE.  173 ; 
IN.S^P'  286)  745,  906 

lUi  V.  Sndi,  (71  JK^yM.  33)  .  254 
nUm  V.  Brntol  (Iiih.),  (1  N. 

kM.lU)  .383 

TifUm,mrt,{ZD.P.C.l77)   .    997 
ToDcrtoa  v.  Idle.   Beg.  v.  West 
Kfiig,  ToiUiire,  (JoiU.)  (12 
£./.  (If.  C)  15)  .    968 

ToBliM.Rap.  (2  2>r.il.  176;  2 

Om^.  if  J.  122)  .     HI 

TaHaC  a  re,  (13  X.  /.  (Q.  B. 

145)    .  .  886,887 

V.  CoUiiH,  (2  7>r.  730)    .    816 

V.  JohBMo,    (1  If.  if  ^B^' 

259)     .  .  .  .    517 

Tncr  9.  Meymcytt,  (1  Bm^.  158)    379 

Rooks,  (10  Ad.  6fB.Al\ 

t  P.  «-/>.  294  ;  3  Cb»/i.326)  .    603 
TjBtoB  ».  King's  Nortoa,  (2  Bott, 
31)      .  .  .  .    759 

UaacrUa  9.  Witts»  (3  Btp.  JZ.  56)  125 
Upotterf  (or  A.ppoteiu)  r.  Dunlu- 

»d].(4Ay.29/ilJ3(l.455,456)  764 
UriMtOQ  V.  Newcemen,  (4  .^liL  if 

R.  905  ;  4  Nem.  if  M.  454)      .    320 

Tai]hat9.I>odcmesd,(2^i^.524)  547 
ViiirfEBoib's  Case,  (2  Leae*,  711, 

712)  .  .  .  .475 
TsBc't  (Udy)  Case,  (2  Sira.  1202)  599 
(Sir  Harry)  Case,  (1  Sid. 
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(479) 

Wade  a.  Broa^htoD,  (2  F.  tf  B. 

173)     .  .  .  .309 

Vakdicia  V.  Mackay,  (1  PkiU,  B. 

133)  .  .  214 
Wakefield,  (1  Hafg. 

Gnu.  JL  400)  .  .202 

▼akott's  Case,  (4  JfodL  395)  .  574 
Watfari  v.  Aatkooy  Bt  others,  (8 

R^.  75)  .202 
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126)     .  .  .196 
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552)     .  .  .  .759 

• WiUM»,(6JfM.47).    546 
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Walton  V.  Cliesterilda,  (5  Mod. 

322)    .  .         616,727 

Wangford  V.  Brandon,  (Cmrih.  449 ; 

2  Solk.  482,  528)  714, 727, 762, 772 
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Ward's  Case  .268 
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Watson's  Case,  (At/,  P.  C.  680)  268 
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^awidL  284,  n.  (2))      .  .    871 

Pears,  (2  Camp.  294)    874 
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1752)  ....  1 
— — — —  Dmry,  Derby  Case, 

(11  B<ut,  168, 169, 175)  1. 124, 1037 
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22)       .  .  .  .568 

Wedge  V.  Berkeley,  (6  Ad.  if  B. 
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Westham  v.  Chiddingstone,  (5/ra. 
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— ^-  Rivers  v.  St.  Peter's,  Harl- 

borongh,  (2  Salk.  492)  618,  726 
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1043 ;  2M.ifW.  74)  .  816 
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White  V.  Spottions,  (14  L.  J.  99)  321 
Whitehead  v.  The  Qneen,  m  error, 
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Whitdock  V.  Moagrore,  (3  Tgr.  541) 

516 
Whitemarsh,  Bxp.  (8  D.  P.  C.  431)  46 
Wickes  V.  Clatterbock,  (2  Bny.  10, 

483,  491 ;  9  B.  Moore,  63)  94,  373, 

880,885 
(ZB.if  B. 
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508,  died  1  Leaeh,  321,  n.)     .    237 
Williams,  Bap,  {i  B.  Sf  Or,  315 ; 
4  J9OI0/.  ^J^.375)  .    220 

{dPCMl.  493 ; 

ISPri.  670)      .  .  .140 

(4  T.  R.  124,  496) 

155, 985 
~  Bryant,  (5  M,  8f  Wei. 

202,214 


447) 


V.  BnrgeiB  and  Waloot, 


(12  iU.  4- 17.  635)     .    621,874,906 

Franeia,  (Fort.  R.  354)  204 

Jones,  (12  £at/,  346)   673 

Mondie,  (Ry.  ^M.  N. 

P.  CM)         .  .  .    546 


(John)  «.  The  Queen,  in 


error,  (14  i.  /.  (If.  C.)  164)  Add.(2) 

(Q.  B.  Ml  May,  1845)  .  263, 

Add.  (2) 
Stott,  (3  Tyr.  R.  688, 

703)  .  285,286 
Stovghton,  (2  Stark. 

C.N.  P.  292)  .  .    531 

Yoanghosband,    (1 

Stark,  a  139)  .    516 

WilUon  V.  Berkley,  (Plowd.  R.  223)  213 
Willis  r.  Bridger,   (2  B.  Sf  Aid. 

278 ;  1  Chit.  JR.  273)  595,  597 

Vmatm  V.  Lainson,  (3  Hew  C.  307)  317 

RastaU,  (4  T.  R.  759)       547 

Wingfield  V.  Stafford,  (1  WiU.  315)  879, 

901 
Wingham  v.  SelUndge,  (Bwrr.  S. 

C.  223) 

(2   Stra. 

1299)   .... 

Wisdom  V.  Hodson,  (3  T^r,  812, 

(».))     .  .  .  .882 

Withew  V.  Law,  (3  Stark.  63)      .    322 
Wood  V.  Mackinson,  (2  M.  ^  Rob. 
273)     .  .  Add.  5 
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Wood  9.  Veal,  (5  B.  Sf  AJUL.  454)  396 
Woodoock's  Case,  {Leaeh,  502; 

1  HaU,  305 ;  B.  N.  P.  242)  .  523 
Woodford  V.  Ashley,  (11  Bagt, 

513 ;  Co.  Lit.  385)      .  .     196 

Woods  V.  Reed,  (2  M.  Sf  W.  777)      7, 

671,  692, 1011 
Woodward  v.  Cotton,  (1  C.  M.  Sf 

JB.  44  ;  4  TVr.  689)  222,  519 

Woodyere.  Haddon,  (5  Tnmt.  138)  396 
Wooldridge's  Case,  {Leaek,  251)  339 
WooUey  v.  Pole,  (4  B.  Sf  Aid.  1)  999 
Wright  V.  Beckett,  (1  M.  Sf  Rob.) 

414)  .  .  .549 
dements,  (3  B.  Sf  Aid. 

503)  .  .  .  .220 
Horton  (1817),  (Holi*M 

C.  N.  P.  458)  (83),  84 
PfcUn,  (Ry.  Sf  M.  N.  P. 

C.  128)  .  .  -  543 
Rattray,  (1  Baet^  377, 

cited  7  B.SfCr.  266)  .  .    401 

WUliami,  (T.  Sf  Gr.400)  971 

Wyn  r.  Wyn,  (5«r  O.  Brid^.  121)  221 
Wynne  v.  Anderson,  (3  C.  Sf  P. 

596)    .  .  .  .543 

Yearworth  e.  Price,  {Meyn.  31)  .  254 
York's  Case,  {Fbeter,  70)  .  (558) 

Young's  Case,  (eiied,  2  Bast,  14, 

16)       .  .  .         309,450 

(2  T.  R.  734J        .    393 

Young  V.  Uiggon.  (6  M.  Sf  Wei. 

49)  .  .  96,632,906 
V.  The  King,  m  error,  (3 

T.  R.  106 ;  2  Leach,  C.  C.  1105, 

n.)        .  .  .         191.477 

Youngce.  Honnor,  (IC.  SfKir. 51)  (530) 

Zouch  V.  Empsey,  (4  B.  Sf  Aid. 
522)     .  .  -  .^32 


ADDENDA  AND  CORRIGENDA: 


the  Statmte9  to  the  mi  of  the  Sesskm  of  1845 ;  and  the  Cases  to  the 
eadnf  the  llthp&rt  of  the  Law  Journal  for  1845,  published  1st  Nov^  m- 
thdm^  King  and  another  o.  The  ^een,  t»  error,  in  the  Exchequer  Chamber, 
11  L.  J,  CN.  S.)  M.  C.  172. 


■ 
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P.  3,  L  9,  from  bottom^  for  ''96''  read  *'76.' 

P.  37»  add  at  end  of  note  (»)  "  aee  p.  897 

P.  47,  end  of  nole  {b\  add  '^  2  Q.  B.  1037,  note,  3.  C 

P.  49,  L  3  &  3,  of  text  from  bottom,  deie  '*  as  marked  in  italics  above/' 

add  at  aid  of  note  if), 

Aa  ofder  of  special  neaaioiis  under  this  act  must  appear  on  the  face  of  it 
to  be  made  at  a  special  sessions,  held  in  and  for  the  division  of  the  coimty 
ia  vhidi  the  turnpike  road  is  situate,  Reg,  t.  Moriee,  14  L.  J.  (M.  C.)  75 ; 
1  New  Sees.  C.  585,  8.  C. ;  but  it  need  not  specify  what  proportion  of  the 
»te  ia  to  be  paid  by  the  sorve  jor  of  highways :  for  as  the  word  of  the  act  is 
purtiem^  it  is  enough  to  state,  that  the  snm  dirscted  to  be  paid  by  him  is 
porbon  of  the  rate  to  be  levied,  8,  C. 

Two  justieee  at  spedal  sessions  on  23rd  April,  acting  under  4  8c  5  V.  c. 
S3,  after  hearing  evidence  and  examining  among  other  witnesses  the  surveyor 
sf  the  highways  in  a  parish,  expressed  their  determination  to  make  an  order  on 
kiB  as  sach  sorveyor,  to  pay  a  sum  of  money  to  the  trustees  of  the  tun^ike 
lead.  The  form  of  an  order  in  writing  was  then  and  there  signed  by  them  ia 
Usak,  tba  blanks  being  afterwards  filled  up  by  their  clerk  conformably  with 
thck  Terbafly expressed  decision ;  no  copy  of  the  ord«r  in  writing  was  served 
ea  the  surveyor  for  six  weeks  after.  Held  that  the  order  was  made  on  23rd 
MfuSi^  and  that  notice  of  grounds  of  appeal  given  more  than  six  days  after 
tint  day  was  too  late,  Reg.  v.  Derbyshire  Justices,  14  L.  J.  (M.  C.)  84;  1 
New  Seas.  C.  645. 

P.  64,  aote  (A)  o^nmn  2nd,  lines  4,  5,  for ''  1  Hale's  P.  C.  23,  24,"  read 
*  S  Hade's  P.  C.  33,  44." 
P.  a9»  for  qoakers'  dedaratwn  of  fidelity  in  lien  of  oaths  of  allegiance  and 
and  proiiBsaion  of  their  belief,  see  5  Bum's  Justice,  29th  £d«  tit 
6. 

P.  90, theieia  no  praeumptionof  lawthat  allthe  justices  of  peace  are  presest 

Maqauter8esaioBa,lie7.v.eiir<ioor^*»36ale&D.  162;  13L.  J.(M.  C.)26. 

P.  913»  eod  of  note  (a),  add,  "the  Eari  Gomwaliis"  without  christian 

held  iasoflieieBt,  Reg.  v.  Coley,  5  Jurist,  709,  N.  P.  C. 
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P.  107, 1.  12  from  top,  dele  "  sect  IV.  of  this  Chapter;  also." 

P.  108.  Court  of  quarter  sessions  cannot,  by  any  general  order,  interfere 
with  the  fees  when  the  judges  have  ratified  the  table  of  them,  but  must  proceed 
under  57  G.  III.  c.  91,  Resf>  t.  Somersetshire  Justices,  1  New  Sess.  Cas. 
441,  (22  Nov.  1844.) 

P.  1 1 2, 1.  7  from  bottom  of  2nd  whole  paragraph,  for  "  4  &  5  W.  I V. "  read 
"3&4W.  IV." 

1.  16  from  top,  for  "4  &  5  W.  IV."  read  "  3  &  4  W.  IV." 

P.  118,  as  to  returning  a  new  panel,  add  "  See  post,  Ch.  VII.  sect.  4,  Reg, 
T.  Cropper.'* 

P.  1 37,  add  tonote (u), "  April  1 7th,  1 845,  Coleridge,  J.,  held  that  a  person  sum- 
moned on  the  Middlesex  Grand  Jury  (empannelled  each  term  in  the  Queen's 
Bench)  was  not  exempted  from  serving  on  the  petty  jury  at  Nisi  Prius  there.'' 

P.  154,  dele  all  in  text  between  (e),  and  "  stepost" 

For  it  has  been  since  enacted  by  8  &  9  V.  c.  114,  s.  2,  that  no  such  pay- 
ment shall  be  made  out  of  any  such  rate  or  stock  (piz,  of  the  county,  hundred, 
&c.,  city,  &c.  &c.,)  in  satisfaction  of  any  of  the  fees  abolished  by  55  G.  III. 
c.  50,  to  any  clerk  of  assize,  clerk  of  the  peace,  or  clerk  of  the  court  appointed 
after  the  passing  of  this  act,  or  to  them  or  any  of  their  deputies. 

P.  172, 1. 13,  after  ''oath  "  add  "or  aflirmation  " 

1.  23,  after  "oath "  add  "or  affirmation." 

P.  199*  Indictment  must  show  the  jurors  who  find  it  to  be  jurors  of  the 
county,  or  seems  bad.  Whitehead  v.  The  Queen  (in  error),  14  L.  J.  (M.  C.)  165. 

P.  201,  note  (r),  1.  2,  after  36  add  "since  reported,  5  Q.  B.  16." 

note  («),  for  "  190  "  read  "  215." 

•    P.  217,  add  after  («), 

Goods  of  a  person  convicted  and  sentenced  to  imprisonment  for  felony  (t.  e« 
an  adjudged  and  convicted  felon)  were  stolen  from  his  house  while  in  the 
occupation  of  his  wife :  held  properly  described  in  an  indictment  as  goods  of 
the  queen,  though  no  office  had  been  found.  Secus  as  to  the  house,  which 
could  not  be  so  described,  till  after  office  found,  Reg,  v.  Whitehead  (Tlomof), 
2  Moo.  Cr.  C.181 ;  see  9  D.  P.  C.  125. 

P.  221,  222,  as  to  private  acts  of  parliament,  see  now  8  &  9  V.  c.  l\3, post, 
in  Addendum  to  p.  518. 

P.  226,  contra  formam  statuti :  add, 

Williams  (John)  v.  The  Queen  (in  error),  Q.  B.,  3  May,  1845.  Indictment 
for  stealing  a  horse,  saddle  and  bridle,  not  alleging  the  oflTence  to  be 
contra  formam  statutu  Verdict,  guilty  of  stealing  the  whole.  Sentence, 
15  years'  transportaUon  as  in  the  statute  Vict.  Judgment  affirmed  on  error, 
for  the  offence  existed  at  common  law  before  it  was  defined,  and  its  punish- 
ment altered  by  7  &  8  G.  IV.  c.  29,  n,  5.  Lord  Denman  said,  JR.  v.  Mathews, 
5  T.  R.  162,  had  overruled  the  later  part  of  this  passage  in  2  Hale,  191,  that 
if  an  offence  be  at  common  law,  and  also  prohibited  by  statute  with  a  corporal 
or  other  penalty,  yet  it  seems  the  party  may  be  indicted  at  common  law;  and 
then,  though  it  conclude  not  con/ra/ormam  statuti,  it  stands  as  an  indictment 
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tteoamoD  law,  amd  can  receive  only  the  penalty  that  the  common  law  inJUets 
k  that  ener  Tjr.  MSS.  Now  reported,  14  L.  J.  (M.  C.)  164 ;  published, 
1  yof.  1845. 

P.  i34, 1. 5  Irom  top,  and  9  from  bottom,  dele  "  Customary  J 

P.  238,  2iid  colomn,  notie.  Me  "  2nd  paragraph.' 

P.  239,  note  (6),  for  "  id."  read  *'  I  Hale  J 

P.  261,  Dote  (rf),  1.  4,  for  "  energy  "  lead  **  clergy.' 
• 1,  12,  for  "  2  C.  &  Kir. "  read  "  1  C.  &  Kir." 

P.  262.  End  of  line  18  from  top,  add  "a  judgment  under  this  act,  of 
tmsportation  for  aeven  years,  was  held  bad  on  error,  and  prisoner  was 
fiKhifgtd,  IVkiiekeadr.  The  Qneen{in  error),  14  L.  J.  (M.  C.)  165." 

P.  302,  assault  with  intent  to  rape.  On  trial  for  rape,  if  prosecutrix  on 
OQK-examination  deny  that  she  has  had  connexion  with  other  men,  these  men 
osjr  be  called  to  contradict  her,  Reg.  r.  Robins,  2  M.  &  Rob.  513. 

P.  314,  note,  alter  R.  v.  Evans,  5  C.  &  P.  add  "  see  Reg,  t.  Anderson,  2 
M.  k  Rob.  469/' 

P.  354,  note  (t),  K  4,  after  1843,  add  "  now  reported  also,  5  Q.  B.  49. 

P.  355,  note  (•),  add  **  now  reported,  14  L.  J.  (M.  C.)  172." 

P.  396,  2nd  tine,  before  "  inhabitanU  "  insert "  rated."  At  end,  add  ''  now 
reported,  5  Q.  B.  187-" 

P.  411,  end  of  note  (ar),  add  *'  now  reported,  5  Q.  B.  187." 

P.  441,  note  (e),  add  "  aee  Reg.  r.  Mortlock  and  others,  14  L.  J.  (M.  C.)  153." 

P.  444, 445,  dele  ^  whole  of  sect.  XXI.  see  p.  158." 

P.  453, 454,  deU  from  "  sect  XXV.  to  end  of  sect.  XXVI.  being  now  taken 
jnaa  joriadictMm  of  sesnons." 

P.  458,  test,  1.  11  from  bottom,  for  ''objection  "  read  "  objections." 

P.  477, 1.  7  from  top,  for  <' justitia"  read  ''justititf." 

P.  496, 1st  line,  dde  («)  and  the  note. 

P.  5l6p  add  to  2nd  paragraph  ''see  the  duty  of  justices  on  this  subject 
ijwn  making  order  of  removal,  Reg.  ▼.  Kenihoorth  {Jnh,),  14  L.  J.  (M.  C.)  160." 

P.  518,  519,  Evidence  of  Cert^ates,  Official  or  Public  Documents.  A  moat 
aportant  act  passed  on  the  8th  of  August,  1845,  since  the  above  pages  were 
pnaled  off,  vie.,  8  &  9  V.  c.  1 13,  intituled  "  An  Act  to  fadliute  the  Admission 
a  Evidence  of  certain  official  and  other  Documents."  It  recites,  '*  Whereas  it 
3  provided  by  many  statutes  that  various  certificates,  official  and  public  docu- 
aests,  documents  and  proceedings  of  corporaUons  and  of  joint-stock  and  other 
wnpsnies,  and  certified  copies  of  documents,  bye-laws,  entries  in  registers 
lad  odier  books,  ahall  be  receivable  in  evidence  of  certain  particulars  in  courts 
flf  jaatice,  provided  they  be  respectively  authenticated  in  the  manner  pre- 
Kiibed  by  such  statutes :  And  whereas  the  beneficial  efifect  of  these  pro- 
vinoas  has  been  found  by  experience  to  be  greatly  diminished  by  the  diffi- 

nky  of  proving  that  the  said  documents  are  genuine ;  and  it  is  expedient 

to  fiMifitate  the  admission  in  evidence  of  such  and  the  like  documents :"  and 

Aca  enacts,  that  whenever,  by  any  act  now  in  force  or  hereafter  to  be  in 

^■ee,any  certificate,  official  or  public  document,  or  document  or  proceeding 
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of  any  corporation  or  joint-stock  or  other  company,  or  any  certified  copy  of 
any  document,  bye-law,  entry  in  any  register  or  other  book»  or  of  any  other 
proceeding,  shall  be  receivable  in  evidence  of  any  particular  in  any  court  of 
justice,  or  before  any  legal  tribunal,  or  either  house  of  parliament,  or  any 
committee  of  either  house,  or  in  any  judicial  proceeding,  the  same  shall 
respectively  be  admitted  in  evidence,  provided  they  respectively  purport  to 
be  sealed  or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone, 
as  required,  or  impressed  with  a  stamp  and  signed,  as  directed  by  the 
respective  acts  made  or  to  be  hereafter  made,  without  any  proof  of  the  seal 
or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature  or  of  the 
official  character  of  the  person  appearing  to  have  signed  the  same,  and 
without  any  further  proof  thereof  in  every  case  in  which  the  original  record 
could  have  been  received  in  evidence. 

By  s.  2,  all  courts,  judges,  justices,  masters  in  chancery,  masters  of  courts, 
commissioners  judicially  acting,  and  other  judicial  officers,  shall  henceforth 
take  judicial  notice  of  the  signature  of  any  of  the  equity  or  common  law 
judges  of  the  superior  courts  at  Westminster,  provided  such  signature  be 
attached  or  appended  to  any  decree,  order,  certificate,  or  other  judicial  or 
official  document. 

By  s.  3,  all  copies  of  private  and  local  and  personal  acts  of  parliament  not 
public  acts,  if  purporting  to  be  printed  by  the  queen's  printers,  and  all 
copies  of  the  journals  of  either  house  of  parliament,  and  of  royal  procla- 
mations, purporting  to  be  printed  by  the  printers  to  the  crown  or  by  the 
printers  to  either  house  of  parliament,  or  by  any  or  either  of  them,  shall  be 
admitted  as  evidence  thereof  by  all  courts,  judges,  justices,  and  others, 
without  any  proof  being  given  that  such  copies  were  so  printed. 

By  s.  4,  if  any  person  shall  forge  the  seal,  stamp,  or  signature  of  any 
such  certificate,  official  or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint-stock  or  other  company,  or  of  any  certified  copy  of 
any  document,  bye-law,  entry  in  any  register  or  other  book,  or  other  pro- 
ceeding as  aforesaid,  or  shall  tender  in  evidence  any  such  certificate,  official 
or  public  document,  or  document  or  proceeding  of  any  corporation  or  joint- 
stock  or  other  company,  or  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  register  or  other  book,  or  of  any  other  proceeding,  with  a  false 
or  counterfeit  seal,  stamp,  or  signature  thersto,  knowing  the  same  to  be 
false  or  counterfeit,  whether  such  seal,  stamp,  or  signature  be  those  of  or 
relating  to  any  corporation  or  company  already  established,  or  to  any  corpo* 
ration  or  company  to  be  hereafter  established,  or  if  any  person  shall  forge 
the  signature  of  any  such  judge  as  aforesaid  to  any  order,  decree,  certificate, 
or  other  judicial  or  official  document,  or  shall  tender  in  evidence  any  order, 
decree,  certificate,  or  other  judicial  or  official  document  with  a  false  or 
counterfeit  signature  of  any  such  judge  as  aforesaid  thereto,  knowing  the 
same  to  be  false  or  counterfeit,  or  if  any  person  shall  print  any  copy  of  any 
private  act,  or  of  the  journals  of  either  house  of  parliament,  which  copy  shall 
falsely  purport  to  have  been  printed  by  the  printers  to  the  crown,  or  by  ths 
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printei  to  m&et  hoase  of  parliament,  or  by  any  cor  either  of  them,  or  if  any 

pmn  dull  tender  in  evidence  any  each  copy,  knowing  tint  the  eame  was 

Mt  pritted  by  the  peraon  or  peraons  by  whom  it  ao  purports  to  hxve  been 

pnled,  efcry  each  penon  riudl  be  gnilty  of  felony,  and  shall,  opon  eon- 

iklin,  be  liable  to  transportation  for  seren  years,  or  to  imprisonment  for 

mf%aaa  not  more  tium  three  nor  less  than  one  year,  with  hard  labour :  Pto- 

nkd  sbo,  that  whenever  any  tnch  docaraent  as  before  mentioned  shall  have 

hna  nedred  in  eridence  by  Tirtiie  of  this  act,  the  coort,  judge,  oomnusnoner, 

<r  other  penon  oflirinting  juAdally  who  shall  have  admitted  the  same,  shaU, 

m  the  VBqjoest  of  any  party  against  whom  the  same  is  so  received,  be  authe- 

lind,  at  its  or  hia  own  discretion,  to  direct  that  the  same  shall  be  impounded, 

■d  bekept  in  the  custody  of  some  officer  of  the  court  or  other  proper  person, 

ntil  farther  order  tooching  the  same  shall  be  given,  either  by  such  court,  or 

tbe  eowt  to  whidi  auch  master  or  other  officer  belonged,  or  by  the  persons  or 

pom  who  eonstitated  sudi  court,  or  by  some  one  of  the  equity  or  common 

bv  jodges  of  the  auperior  courts  at  Westminster,  on  application  being  made 


P.  55S,  after  note  (b\  add. 

Bat  a  witnesa  to  whom,  though  sworn,  no  question  is  put,  having  been 
cded  by  mislake  of  counsel,  who  bdkved  him  able  to  speak  to  a  particular 
bn,  onmot  be  croea  eanmined.  Wood  v.  MaekiMon,  2  M.  &  Rob.  273,  Cok' 
Hyt^  J.  It  had  been  previously  held  that  a  person  served  with  a  subpoBita 
hea  Ueam  must  produce  the  documents  required  by  that  writ  without 
boBf  sworn  aa  a  witness,  Smmmers  v.  MoteUy,  4  Tjrr.  161 ;  Perry  v.  Qibaon, 
1  Ad.  &  E.  48 ;  ao  that  the  party  who  nbpcmashhm  is  noiobUged  to  examine 
kbn  SI  a  witnesa  if  he  can  identify  the  documents  by  other  evidence.  Again, 
if  t  witness  stApoBmaed  to  produce  a  document  is  in  fact  sworn  and  asked  a 
qaotion  by  nnirtake,  he  cannot  be  cross-examined  unless  he  has  answered  it, 
Bnl  V.  Sw^k,  4  Tyr.  675, 1  C.  M.  R.  94,  S.  C. 

P.  565, add  as  a  note,  after  "witnesses"  in  3rd  line  of  2nd  whole  paragraph, 

SeaUf,  if  two  prisoners  are  indicted  jointly  for  the  same  offence,  and  one 
oiiwitaeBoea,  the  counsel  for  the  prosecution  is  entitled  to  a  general  reply. 
Bat  if  te  offimces  are  aeparate,  so  that  they  might  have  been  separately  in- 
iietad,  the  reply  must  be  confined  to  the  case  of  the  party  who  has  called 
Reg,  T.  Hayes  md  others,  2  M.  &  Rob.  155. 
kat  line,  dde  "  at  assises." 

P.  577,  L  3  from  top,  after  "  conviction,"  add  *'  without  office  found." 
B^.  V.  WkHekemd  {Tkomas),  2  Mood.  Cr.  C.  181. 

L  7,  after  "(j),"  add  "  after  office  found." 

P-  577,  by  8  &  9  Vict.  c.  68,  in  every  case  ofjadgoieHi  given  before  or  after 
pHng  tins  act,  but  not  in  Scotland,  for  a  misdemeaiumr,  where  the  defen- 
hmordsfiBodants  shall  have  obtained  a  writ  of  error  to  reverse  such  judg- 

thereupon  shall  be  stayed  until  such  writ  of  error  shall  be 
The  defendant  if  in  prison  shall  be  discharged ;  any  fine 
paid  shall  be  paid  back  till  the  final  determination. 
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P.  B91,  dele  the  last  sentence. 

For  by  8  &  9  Vict.  c.  114,  s.  1,  it  is  now  enacted,  that  the  proTisioDB  of  55 
G«  III.  c.  50,  respecting  the  discharge  of  certain  prisoners  without  payment 
of  any  fee,  do,  and  shall  extend  to  all  persons  who  now  {viz,  8th  August, 
1845)  are,  or  hereafter  shall  be,  charged  with  or  indicted  for  any  felony,  or 
as  an  accessory  thereto,  or  with  or  for  any  misdemeanour  before  any  court 
of  criminal  jurisdiction  in  England,  against  whom  no  bill  of  indictment  shall 
be  found  by  the  grand  jury,  or  who  on  trial  shall  be  acquitted,  or  who  shall 
be  discharged  by  proclamation  for  want  of  prosecution ;  and  that  it  is  not 
lawful  to  demand  or  take  from  any  such  persons  any  fee  for  their  appearance 
to  the  indictment  or  information,  or  for  allowing  them  to  plead  thereto,  or 
for  recording  their  appearance  or  plea,  or  for  discharging  any  recognizance 
taken  from  any  such  persons,  or  any  surety  or  sureties  for  them. 

P.  599f  1.  5  from  top,  add. 

Or  may  order  the  party  to  enter  into  recognizance  before  a  justice  to  keep 
the  peacef  towards  the  exhibitant  of  the  articles,  for  a  named  period,  e.  g, 
six  months,  Reg.  v.  Huntingdonshire  {Justices),  in  re  Ashton  and  another, 
14  L.  J.  (M.  C.)  99 ;  1  New.  Sess.  C.  581. 

But  if  after  service  of  the  order,  and  being  brought  before  a  justice, 
the  party  refuses  to  enter  into  recognisance ;  the  justice  must  not  commit  to 
prison,  no  power  to  do  so  in  that  case  being  given  by  the  order  of  sessions, 
S.C. 

P.  614,  615,  note  (/), 

See  other  decisions  as  to  embodying  in  subsequent  statutes  clause  of  ap- 
peal against  conviction,  Index,  tit.  "  Convictions,"  and  as  to  certiorari,  p. 
950. 

P.  626,  add  to  note  (A),  R.  v.  Skone,  6  East,  514. 

P.  628,  note  {k),  at  end,  add,  "  now  reported,  14  L.  J.  (M.  C.)  167." 

P.  632,  after  note  (m),  add. 

By  a  local  act  an  appeal  was  given  to  quarter  sessions  against  acts  of  trus- 
tees, an  appellant  giving  seven  days'  notice  at  least  of  intention  to  bring  such 
appeal.  Notice  of  appeal  was  served  on  respondents  at  half  past  9,  a.  m.  on 
31st  December.  Sessions  begun  at  10,  a.  m.  on  7th  January,  at  which  time 
the  appeal  was  entered ;  but  by  practice  of  the  sessions  the  hearing  of  the 
appeals  was  adjourned  till  30th  January.  Held,  that  the  notice  was  given  a 
day  too  late,  as  the  words  at  least  exclude  both  the  day  of  giving  the  notice, 
and  the  first  day  of  the  sessions,  Reg.  v.  Middlesex  {Justices),  14  L.  J. 
(M.  C.)  139. 

Held,  also,  that  the  fraction  of  a  day  could  not  be  considered  so  as  to  render 
the  service  of  the  notice  good,  S,  C. 

Also  that  the  time  within  which  notice  of  appeal  was  to  be  given  ought  to 
be  computed  up  to  the  day  on  which  the  appesl  was  entered,  and  not  to  that 
on  which  the  appeals  were  heard,  S,  C. 

P.  635,  after  note  {h),  add, 

By  the  practice  of  a  quarter  sessions  notice  of  trial  was  required  to  be  given 


▲DDKVDA  AKD  CORRIGEXDA.  7 

bf  ippclbBli  to  reqiondaits  in  the  case  of  an  entered  and  respited  appeal* 
tstarf-dglit  dxyu  before  the  sessions  at  which  the  appeal  was  to  be  tried;  an 
^ppesl  was  entered  and  respited  at  the  Easter  sessions,  and  notice  of  grounds 
of  appeal  was  sent  14  dear  days  before  the  July  sessions;  but  28  days' 
Bsliee  was  not  glTen,  and  sessions  refused  to  hear  the  appeal.  A  rule  for  a 
mndmmas  to  compeL  them  to  hear  was  ^scharged :  as  the  rule  of  practice, 
Aeagfa  naneeessary,  was  not  so  unreasonable  as  to  oblige  Queen's  Bench  to 
■tefioe.    Hey.  ▼.  Montpameryskire  {/uttices^  14  L.  J.  (M.  C.)  142. 

P.  645,  note  (at),  >dd,  see  post,  p.  909-    This  is  rendered  doubtful  by 
Ay.  r.  MorOodt  amd  otien,  14  L.  J.  (M.  C.)  153. 

P.  64S,  second  whole  paragraph,  1.  2,  after  sessions,  add  '*  in  matters  of 
okbI  to  the  latter.'* 
P.  548,  after  note  (g),  add. 

Where  an  order  of  remoTal  was  quashed  on  appeal  "  on  the  ground  of  the 
lation  of  the  panper,  E.  L.,  disclosing  no  settlement  on  the  face  thereof," 
a  is  conduare  on  the  point  of  settlement,  not  on  the  merits,  but 
between  the  same  parties,  Reg,  r,  St.  Mary,  Lambeth  {Guardiatu),  14  L.  J. 
(M.  C)  1S6.  (4th  June,  1845),  relying  on  Ackworth  (jex  parte  Overseers).  In 
fty.  T.  BIM  (IbA),  id.  127,  note ;  the  order  of  remoTal  appealed  against  was 
(pnahed  at  oessiona  on  motion  of  respondents  for  "  insufficiency  of  ezamina- 
tioes."  They  had  stated  paupers'  residence  in  EUal  imperfectly ;  a  fresh 
order  of  removal  having  been  made,  the  sessions  thought  the  first  order  of 
sesBons  not  condnaiTe,  and  confirmed  the  second  order  of  removal,  subject 
t3  the  ofnnxm  of  the  court.  If  the  first  order  of  sessions  was  conclusive, 
tlK  present  order  of  sessions  was  to  be  quashed,  otherwise  confirmed.  The 
quashed  the  second  order  of  sessions,  holding  the  first  order  of  sessions 
though  obtained  by  the  respondents. 
P.  658,  add  to  Jurisdietum  ^f  Q.  B.  to  erase  entries  qf  appeal  by  quarter 
SBnioBs,  aa/bUams. — 

**  On  notiee  of  an  order  removing  paupers  from  S.  to  C,  the  overseers  of  C. 
pen  notice  of  appeal,  which  they  afterwards  countermanded,  reserving  the 
z^ffat  to  appeal  when  the  paupers  should  be  actually  removed.  At  the  fol- 
lowing sescians  the  overseers  of  S.,  according  to  the  alleged  practice  of  the 
entered  an  appeal  against  the  order  as  by  the  overseer  of  C,  but 
hia  knowledge  or  consent,  and  thereupon  the  order  was  confirmed 
with  costs  I  more  than  nx  months  after  the  confirmation  the  pauper  was  re- 
to  C^  whereupon  the  overseers  of  C.  applied  at  the  next  sessions  to 
die  entry  of  the  previous  appeal  and  order,  and  to  enter  their  appeal 
the  order  of  removal.  The  sessions  refused. 
Held,  that  although  the  sessions  ought  to  have  entered  and  heard  the 
Meoad  appeal,  they  could  not  erase  the  previous  entry  without  the  authority  of 
and  that  the  entry  of  the  first  appeal  and  order  thereon  being 
and  witfaont  jnrisdiction,  and  likely  to  prejudice  C.  on  a  future 
sisarfasiM  was  rightly  issued  on  the  prosecution  of  the  overseers 
of  C  to  erase  it  from  the  records/' 
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The  court  in  its  discretion  refused  to  order  the  respondents  to  pay  the  costs 
^  the  mmuUamu,  and  of  a  peremptory  mamdamut,  after  argument  on  the 
rstuniy  though  it  appeared  that  the  return  had  been  supported  on  their  behalf 
and  not  that  of  the  justices ;  inasmuch  as  the  entry  was  made  by  the  error  of 
the  justices,  and  in  conformity  with  a  practice  which  had  U>ng  prevailed  at 
the  sessions. 

8embk,  that  the  court  under  stat.  1  W.  IV.  c.  21,  had  power  to  order  the 
respondents  to  pay  the  costs,  including  those  of  both  writs,  though  it  was  not 
vocpressed  on  the  return,  according  to  sect.  4,  that  sudi  return  was  made  on 
behalf  of  the  respondents,  Reg.  v.  West  Riding  (fiutiees),  in  Skefield  v. 
CrM,  5  Q.  B.  1. 

P.  658,  659f  notes  {q)  (r).  This  is  rendered  doubtful  by  Reg.  v.  MofHoek^ 
and  others,  14  L.  J.  (M.  C.)  153. 

P.  667, 1.  5  from  bottom,  after  "  houses,"  add. 

By  local  acts  a  yearly  sum  was  charged  upon  '*  all  Aomer  within  the  parish 
of  St.  P.  such  rates  and  assessments  "  to  be  paid  by  the  respective  occupiers, 
•field  pri$nd  facie  to  mean  dweUing  houses,  and  so  not  including  Covent- 
garden  Theatre,  in  which  no  person  slept  or  resided,  and  where  proprietors 
did  not  reside  in  the  parish,  Surman  and  others  v.  Darleg  and  others,  14 
L.  J.  (M.  C.)  145. 

P.  668, 1.  11  from  bottom,  after  ''  toumehip,**  add  as  a  note,  see  Reg.  v. 
"North  Ridiing  Yorkshire  (Justices),  and  Egton  {Churchwardens  and  overseers 
tn  said  Riding),  6  Ad.  &  £.  863 ;  see  Reg.  v.  Fenton,  1  Q.  B.  480 ;  Reg.  v. 
Candfridgeshire  {Justices),  7  Ad.  &  £.  480. 

P.  680,  endof  note(«). 

As  to  rating  tonnage  duties  received  by  vessels  entering  a  port,  Reg.  v. 
Kingston  on  Hull  Dock  Company,  14  L.  J.  (M.  C.)  114;  1  NewSese.  G.  621. 

P.  693,  in  first  whole  paragraph  after  *'  two  justices,"  add  or  "  by  one  of 
her  majesty's  justices  of  the  peace  acting  within  the  metropolitan  district  pur* 
suant  to  the  statute  2  &  3  Viet.  c.  71/'  t.  e.  a  police  magistrate,  Reg.  v. 
'Paynter,  1  New  Sees.  C.  631.  Semble,  it  would  be  better  to  add  that  he  was 
'*  acting  at  the  police  court,"  5.  C,  see  2  &  3  Vict.  c.  71,  ss.  13,  14 ;  but  see 
Bennett  v.  Edwards,  7  B.  &  C.  586. 

P.  705,  note,  second  column,  1.  10  from  bottom,  for  churching  (in  second 
place)  read  **  christening." 

P.  711,  note  (o),  after  "Reg.  v.  Bedinghmn,"  add  "  5  Q.  B.  653. 

P.  717,  notes,  second  column,  lines  2  &  3  from  top,  deie  "  and  its,"  insert 
'•into." 

P.  7 19,  at  end  of  first  paragraph  should  be  placed  the  lines  which  are  now 
4-^8  from  bottom. 

add,  after  first  paragraph, 

A  justice  has  no  power  to  issue  a  summons,  callii^  on  the  overseers  of  a 
parish  to  which  it  is  intended  to  remove  a  pauper,  to  produce  the  rate  books  at 
petty  sessions,  for  the  purpose  of  proving  pauper  to  have  been  assessed  to 
the  poor's  rate.    Accordingly  service  of  such  a  summons  on  an  overseer  does 
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tfat  itoptkm  of  Moondaiy  eridence  of  Um  eonCeiite  of  ths  rate 
kaaka,  Be^.  r.  Ortos  (iULX  14  L.  J.  (M.  C.)  89;  1  New  Sees.  C.  567-  A 
owa  effoe  smiptma  ie  the  proper  eoune. 

F.  710,  after  Dole  (0, 

Bat  it  b  now  held  tnffident  to  etate,  *'  I  am  now  reeidiiig  in  and  receivinf 
nficf  from,  and  am  actually  chargeable  to  the  township  of  B/'  Riff.  v.  Great 
BaHmilmkK  14  L.  J.  (M.  C.)  12S;  or  that ''  I  hare  Ured  in  the  township  of 
hmsB  lisr  oomo  time  past»  and  am  now  residing  in  the  workhouse  in  that 
IBWB.  I  have  been  ami  am  now  chargeable  to  the  said  township  of  P/'  Aey. 
?.  Jfeadbeator  (&JL),  td  1S6. 

P.  72U  slier  note  (6), 

And  a  copy  of  a  document  prodoeed  before  the  removing  justices  must  be 
m^  or  at  least  a  good  excuse  ofl^red  for  not  doing  so.  Where  the  copy  of 
a  bsad  so  produced  was  not  sent,  or  any  excuse  given,  an  order  of  sessions 
csafinaittg  the  order  of  removal  was  quashed,  though  after  service  of  a 
^eand  of  appeal,  ineisting  on  this  defect,  a  copy  of  the  bond  was  sent  to 
UTiilliiit  oveneera,  and  the  examination  of  a  witness  which  had  been  pro^ 
psdy  sent  contained  in  effect  a  copy  of  the  bond,  Retji  r.  Rainton  {Ink,),  14 
LJ.(M.C.)  136. 

add  alter  note  (c), 

Ihe  fiamination  of  a  witneee  stated  that  the  pauper  under  letters  of  ad- 
■inistrarion  granted  to  him  had  become  possessed  of  a  tenement  in  appellant 
fwidi,  sad  showed  that  he  had  obtained  a  settlement  in  respect  of  it.  A 
eopy  of  letters  of  administration  corresponding  in  every  respect  with  those 
dcKiibed  by  the  witness  was  sent  with  the  examination  to  the  appellant 
pndi.  Held,  that  it  snflieiently  appeared  that  the  letters  of  administratioo, 
a  eopy  of  which  was  sent,  had  been  produced  before  the  removing  magis- 
tntt.  Reg.  r.  St.  AnMe%  Westmm$ter  (JaA.),  14  L.  J.  (M.  G.)  113 ;  1  New 
8cblC.60S. 

1.  5  from  top,  insert  "  on,"  before  "  which." 

P.  715,  alter  note  (t),  add, 

A  itsSement  that  A,  is  child  of  B.  is  a  sufficient  allegation  that  he  is  his 
IVliaate  child,  Reg.  v.  Tbtleg  (JaA.),  14  L.  J.  (M.  C.)  138. 

after  note  (*),  add. 

When  a  date  is  materid  with  reference  to  the  state  of  the  law  at  the  time 
a  aatiancal  iaaUegsd  to  have  been  gained,  such  date  must  be  stated  precisely. 
IhaRfere,  where  a  pauper  was  removed  to  ^.  as  his  birth  settlement,  and 
casaaatioBs^legedtiiathe  was  born  oat  of  wedlock  in  J.  ta  or  a6oitf  1833, 
Miyag  bong  said  as  to  his  mother'a  settlement,  it  was  held,  that  aa  the 
«Bris''inoraboQt"  the  year  1633  did  not  neceenrri^  eaolsdle  14th  Aug. 

1134,  ^  time  when  staL  4  &  6  W.  IV.  e.  76,  eame  into  operation,  the 

dmaaations  were  insufficient,  Reg.  v.  St.  Paul,  Covemt  Qardem  (J«A.),  14  Ii. 

I OL  C.)  109. 

after  note  (p), 

showed  reiiff  given  by  appellant  pariah  to  ptagm^M  ftsthm' 
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while  residing  out  of  the  appellant  parish,  at  a  time  when  pauper  was  twenty- 
seven  years  old,  and  containing  nothing  to  nuse  the  presumption  that  pau- 
per was  at  that  time  emancipated.  Held,  that  they  were  sufficient,  and 
needed  not  to  negative  the  fact  of  pauper's  emancipation  at  the  time  the 
relief  was  given  to  his  father,  Reg,  v.  lAttUshaU  (Jfth,),  14  L.  J.  (M.  C.)  97 ; 
1  New  Sess.  C.  576,  S.  C. 

Examinations  contained  a  statement  that  pauper's  father  had  gained  a 
settlement  in  appellant  parish  in  1790,  and  had,  in  1838,  heen  removed  to  the 
appellant  parish  hy  an  order  unappealed  against ;  that  pauper  was  eman- 
cipated in  1823,  and  that  neither  pauper  or  his  father  had  gained  any  other 
settlement  in  their  own  right.  Held,  that  this  was  evidence  of  the  pauper's 
derivative  settlement  in  appellant  parish,  on  which  the  sessions  were  hound 
to  act,  Reg.  v.  Brighthelmstone  {Ink.),  14  L.  J.  (M.  C.)  137. 

A  ground  of  appeal,  setting  up  a  derivative  settlement  of  the  pauper  in 
the  respondent  parish,  averred  that  pauper's  father  had  never  gained  any 
settlement  in  his  own  right,  and  was  unemancipated  at  the  time  his  father 
(pauper's  grandfather)  acquired  a  settlement  in  the  respondent  parish.  Held, 
that  this  settlement  sufficiently  shewed  a  derivative  settlement  of  pauper 
in  respondent  parish,  Reg,  v.  Rothwell  (/nft.)»  14  L.  J.  (M.  C.)  159. 

P.  727,  add  to  note  (e),  14  L.  J.  (M.  C.)  157;  add  to  note  (y). 

The  ahove  sufficiently  shows  the  jurisdiction  of  the  justices,  Reg.  v. 
Stockton-vpim'Tees  {Ink.),  14  L.  J.  (M.  G.)  128,  but  "for  a  borough"  will 
not  suffice,  and  the  order  of  sessions  confirming  such  an  order  of  removal 
was  quashed,  5.  C 

P.  728,  add  to  note  (A), 

An  impression  made  on  an  order  with  ink,  by  means  of  a  wooden  block,  is 
a  sufficient  sealing,  Reg,  v.  St,  Paul,  Covent  Garden  (Jnh.),  14  L.  J.  (M.  C.) 
109 ;  1  New  Sess.  C.  109. 

Justices  need  not  sign  their  christian  names  at  full  length  to  an  order  of 
removal,  Reg,  v.  Worthenbury  {Ink),  14  L.  J.  (M.  G.)  144. 

Lines  1  and  2  from  bottom,  dele  'Uhe  order,  &c.  must  be  suspended  also." 

line  4  from  bottom,  after  "  person,"  add,  "  it  must  be  also  suspended  as  to." 

P.  732,  note  (fi),  for  "  Toumslat"  read  "  Towtutall." 

P.  734,  add  after  note  (r), 

The  notice  of  chargeability  must  in  fact  proceed  from  a  majority  of  the 
overseers  of  a  parish,  or  from  at  least  three  of  the  guardians  of  it.  Accord- 
ingly, a  notice  of  chargeability  signed  by  three  overseers  of  a  parish  which 
had  in  all  six  overseers  of  the  poor,  Qoie,  four  overseers  and  two  church- 
wardens) was  held  bad,  Reg,  v.  Westbury  (Jnh.),  5  Q.  B.  500. 

And  it  seems  that  the  notice  must,  on  the  face  of  it,  show,  e.  g,  by 
signatures  of  parties  or  otherwise,  that  it  so  proceeds  from  such  ma- 
jority, S.  C, 

Where  the  laws  for  relief  of  the  poor  in  a  single  parish  aie  administered 
by  a  board  of  guardians  of  the  poor  qf  the  parish,  under  4  &  6  W.  IV.  c.  76» 
s.  39>  they  are  officers  of  the  parish,  and  a  notice  of  chargeability  signed  by 
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three  or  more  of  them  is  well  signed^  Beg,  v.  Lambeth  (Guardiaiu  of  the 
foor  ^,  5  Q.  B.  513.  (7  June,  1845);  14  L.  J.  (M.  C.)  133. 

Senu,  M  to  a  like  notice  signed  by  gnardians  of  an  united  district  of  several 
ftntket  wmUed  for  relief  of  poor ;  for  they  are  not  officers  of  those  parishes, 
Btf.  T.  Si.  Maty,  Somthampto»  {Inh.),  5  a  B.  513 ;  14  L.  J.  (M.  C.)  133, 
5.C.;  7Jone,  1845. 

As  order  for  remoTsl  of  a  woman  named,  and  her  iUegitimate  daughter  not 
nmed,  was  grounded  on  a  notice  of  ehargeability  of  the  mother  only.  The 
ehOd  was  under  seven  years  old,  but  it  does  not  appear  from  the  report 
vbedur  that  fiict  was  so  stated  in  the  order,  or  whether  any  thing  respect- 
isg  in  age  appeared  there ;  as  to  which,  see  pp.  727,  762.  The  sessions 
fBAed  Uie  order  as  to  the  child,  because  the  notice  of  chargeability  on 
viueb  the  order  was  founded  did  not  name  it,  and  confirmed  it  as  to  the 
mother,  subject  to  a  case.  Held,  that  as  the  child  could  not  be  separated 
frem  the  mother,  it  was  immaterial  whether  the  child  was  named  in  the 
oricr  of  remoTal  or  not;  for  it  must  be  removed  or  go  with  the  mother, 
Aosgh  not  removed  wmder  the  order, 

P.  740,  after  note  (c),  add. 

An  order  of  removal  was  served  on  7  Aug.,  notice  and  grounds  of  appeal 
:<hted  SepL  6)  "  for  the  then  next  sessions  '*  served  on  14th  Oct.  The  next 
were  held  on  l7th  Oct.  By  practice  of  sessions  eight  days'  notice 
an  appeal  was  reqmred.  Neither  party  attended  at  the  October  ses- 
Affidavit  that  deponent,  respondent's  attorney,  ''  was  informed  and 
^cfiered"  that  no  appeal  was  then  entered.  At  the  Epiphany  sessions,  in 
wpoadeot's  absence,  no  further  notice  of  trial  having  been  given,  the  order 
of  Riaoval  was  quashed,  with  5/.  costs.  Held  a  grievance  entitling  respond- 
eat to  sp^y  to  quash  order  of  sessions,  and  that  the  sessions  acted  without, 
jniiriietion  in  entering  the  appeal,  Reg,  v.  Seven  Oaks  (JaA.),  14  L.  J.  (M. 
Co  92. 

P«  744,  after  note  (d),  add, 

A  Dotice  of  appeal  against  an  order  of  removal  was  signed  by  a  majority 
^  the  parish  officers.  It  begun  "  We,  the  undersigned,  being  a  majority  of 
the  chorchwardena  and  overseers  of  the  parish."  The  presumption  is,  that 
it  bad  been  ngned  by  the  majority,  on  behalf  of  the  whole  body,  till  the  con- 
tiiry  is  diown  by  the  respondent,  Reg,  v.  West  Riding,  Yorkshire  iJustiees), 
U  L  J.  (M.  C.)  119.  See  Reg.  v.  Westbary  (Inh.),  5  Q.  B.  753,  as  to 
lipiilDre  of  noliee  of  chargeability  by  majority  of  overseers  in  Addendum  to 

p.  734. 

p.  749,  L  10  from  bottom,  for ''  rating "  read  ''renting." 

P.  751,  after  note  (e),  add. 

As  it  is  the  duty  of  the  sessions  to  determine  a  question  of  fact,  the 
^■ecD's  Bench  will  not  interfere  with  their  decision,  though  they  may 
stirdy  fiffer  in  opinion,  and  though  an  order  has  been  quashed  and  a  case 
pitted.  Examinations  of  A.  and  B.  from  whom  a  derivative  settlement 
w  set  ap,  stated  them  to  have  been  married  ''at  the  church  at  B."  Grounds 
of  ippsal  denied  the  fact,  and  declared  the  examination  defective  for  not 
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giving  the  name  of  the  diurch  al  B.  as  there  were  two  paneh  chiirchee  there 
(naming  them).  AppeUanta  proved  there  were  in  B,  TilUige  two  partehes,  and 
two  parish  churchee  within  200  yards  of  each  olher»  esch  commonly  called 
B.  church.  The  sessions  refused  to  let  the  respendeats  go  into  their  case  of  set- 
tlement, quashed  the  order,  and  granted  a  case.  Order  of  sessions  oonBrmed, 
Reg.  V.  BakeweU  {Jnh.)y  1  New  Sees.  C.  571. 

P.  752,  after  note  (ib),  sdd, 

A  ground  of  appeal  against  an  order  of  removal  stated  the  pauper  to  have 
heen  rated  for  and  in  respect  of  a  tenement  in  the  township  of  H.  consisting 
of  two  dwelling-houses  of  the  value  of  10/.  Held  insufficteBt,  for  omitting 
to  state  that  the  dwelling-houses  were  '* separate  and  distinct"  pursuant  to 
6  G.  IV.  c.  57,  lUg.  v.  Bipoti  (JnA.),  14  L.  J.  (M.  G.)  102;  1  New  Sees.  C. 
612. 

P.  762,  last  line  hut  one  of  first  entire  paragraph,  after  "apprenticeship  ** 
insert  "or." 

P.  769,  after  note  (»), 

The  examinations  on  which  an  order. of  removal  was  founded,  showed  the 
maiden  settlement  of  the  pauper's  mother  to  he  in  the  appellant  parish.  Hiey 
also  showed  that  her  husband  (pauper's  fiither)  had  acquired  a  settlonent  by 
renting  a  tenement,  though  in  what  parish  was  not  stated.  Held,  that  the 
examinations  were  insufficient,  as  they  showed  the  derivative  settlement 
ex  parte  matemd  extmgwished  by  the  father^  s  settlement,  which  did  not  appear 
to  be  in  the  appellant  parish.  Order  of  removal  held  properly  quashed,  Be^, 
V.  St.  Margaret^  Westminster  {Ink.),  14  L.  J.  (M.  G.)  131. 

P.  793, 1. 8  from  top,  after  "  exceptive  hiring  but,"  add  "  this  is  otherwise." 

P.  855,  add  after  (ib). 

In  Reg.  v.  Great  Bolton  ilnh.),  14  L.  J.  (M.  G.),  122 ;  1  New  Sees.  G.  636, 
the  signatures  of  the  justices  were  omitted  in  the  copy  of  an  order  of  re- 
moval sent  pursuant  to  4  &  5  W.  IV.  c.  76,  s.  79.  The  sessions,  on  appeal, 
quashed  the  order  upon  this  objection,  subject  to  a  case  for  the  opinion  of 
the  court.  The  respondents  took  no  step  to  bring  up  the  case,  but  within 
six  months. the  pauper  having  again  become  chargeable,  obtained  a  seo(md 
order  of  removal  to  the  appellant  parish  on  the  same  settlement.  On  these 
particular  facts,  the  order  having  been  quashed  for  mere  form  only,  it  was 
held,  first,  that  the  quashing  the  first  order  was  not  conclusive  between  the 
parties ;  second,  that  the  respondents  might  obtain  such  fresh  order  notwith- 
standing they  had  applied  for  and  obtained  liberty  to  state  a  case  for  the 
opinion  of  the  court,  on  the  decision  of  the  sessions,  as  to  the  first  order. 
See  S.  P.  admitted  in  Beg.  v.  St.  Mary,  Lambeth  {Quardims),  and  Beg.  r.  Slial 
ilnh.).  Addendum  to  p.  648. 

Lord  Dennum  further  stated,  that  the  rule  that  an  order  of  removal  fn^shad 
on  appeal  is  conclusive  between  the  same  parties,  is  always  open  to  the  ej&. 
ception  of  a  fresh  settlement  having  been  gained.  Per  Lord  Dmsmii  in  Hsy. 
y.  Great  Bolton,  citing  B.  v.  Wheeloek,  and  the  second  point  in  JR.  v.  Wiek 
Si*  Lawrence. 

P.  897«  add  si  end  of  last  note ''  Sfe  p.  37/' 
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p.  907,  add  «ftBr  (0. 

of  the  notice  aaed  aol  be  penooal,  and  may  be  made  at  the 
Hey.  T.  N&rtk  Rtdmg,  Ycrkskire  {JtuHees),  in  re  hmm,  1 
Hear  Scoa.  C  574;  14  L.  J.  (M.  C.)  91. 
P.  917.  9ia,  Me  all  relatiag  to  d^^ 

by  8  &  9  Viet.  c.  47,  a.  1,  ao  much  of  7  &  8  G.  IV.  c.  29,  as  relates  to 
\t  tiM.  a.  31,  ia  repealed,  and  etealing  a  dog  is  made  a  misde* 
pmiiahaHlf  on  aanmary  eoonctioii  before  two  or  more  justices  (or 
poUce  magistrate  in  the  metropolitan  district)  by  imprisonment 
vtth  or  witiiovt  hard  kbonr,  for  not  exceeding  six  calendar  months,  or  by 
paying  orer  and  above  the  valne  of  the  dog  soch  sum  not  exceeding  202.  aa 
to  the  juatkre  aecms  fit.  A  second  offence  is  an  indictable  misdemeanour 
pmushed  by  fine,  or  by  not  exceeding  eighteen  months'  imprisonment,  witii 
or  vitiioQt  hard  labour,  or  by  both.  The  having  in  poesesnon  a  stolen 
dog  or  its  skin,  with  other  offences  relating  to  dogs,  are  also  variously 
pwiishrd  by  this  act. 
P.  936>  fint  whole  pamgiaph,  1.  2,  before  '*  subject^natters  "  add  '*  penal 

L  3,  before  <*  juriadiction  "  add  **  appellate." 


P.  942,  add  after  (9), 

Affidavit  on  which  mumiammt  to  justices  to  enter  continuances  and  hear 

sn  appeal,  is  moved  for,  should  state  all  the  points  on  which  the  sessions 

proceeded,  and  every  fact  material  to  the  case ;  or  the  rule  will  be  discharged 

with  coata,  Reg.  v.  Weei  Ridmg,  Yorkshire  (/usHces),  14  L.  J.  (M.  C.)  119. 

P.  947,  add  to  note  («), 

A  party  m  wfkoee  fiwemr  an  order  of  justices  is  made,  cannot  move  for 
in  order  to  remove  and  quash  it,  till  after  the  time  for  appeal  has 
bot  the  party  etgmmst  whom  the  order  is  made  may  move  at  any 
time,  Reg.  v.  WUIatts  md  tmother,  14  L.  J.  (M.  C.)  157. 
P.  94a,  1.  3  from  bottom,  add  aa  a  note  after  "  words," 
A  local  act  eootained  aevaial  dauaes  relating  to  local  proceedings  before 
■miili iitns .  then  a  danse  "that  no  proceedings  in  pursuance  of  the  act 
damld  be  reaaoved  by  eerttorari,"  and  by  a  subsequent  clause  gave  an 
appeal  to  aeesicms  to  parties  aggrieved  by  any  decision  of  the  commissioners 
under  the  act.    The  dauae  taking  away  the  eerfiorart  was  held  to  apply  to 
sB  proeeediBga  under  the  act,  whether  on  appeal  or  otherwise,  Reg.  v.  Lmd- 
mg  (JbafMs),  14  L.  J.  (M.  C.)  151. 
P.  9S1,  add  after  note  (p). 

If  an  order  of  sessions  is  in  fact  removed  by  certiorari,  though  that  remedy 

hsB  beoA  taken  away  by  statute,  the  writ  may  dther  be  quashed  quia  tmprowde 

H.  ▼.  Aiim^  15  Beat,  336, 339>  1  Burr.  488 1  or  the  objection  may  be 

m  ahtfwing  canae  against  the  rule  for  the  certiorari,  R,  v.  Fhwkr  and 

1  Ad.  lb  B.  836,  or  when  the  case  is  called  on  in  the  crown  paper,  if 

lbs  cmUmuMi  faaa  been  obtained  on  oonnsd's  ngnature,  R,  v.  Bird»  2  B.  & 

AkL  SM.    See  also  ante,  p.  709;  2  Nol.  601,  4th  ed. 

P.  9S5,  after  (b\  add. 


14  ADDENDA  AND  CORRIGENDA. 

Qranted  notwUhttanding  pretnous  Rule.'] — ^It  is  no  objection  to  granting  a 
rale  for  a  certiorari  to  bring  up  an  order  of  two  jastices,  that  a  rule  had  been 
granted  for  a  certiorari  to  remove  an  order  of  sesaionSy  with  aU  proceedings 
relating  thereto,  confirming  that  order  of  justices  on  appeal,  but  to  which  no 
return  had  been  made  into  the  Queen's  Bench  at  the  time  of  the  motion. 
Unless  it  appears  by  affidavit  that  the  original  order  (sought  to  be  returned 
by  the  certiorari  as  ''  relating  to  "  the  order  of  sessions)  had  been,  in  hd, 
duly  returned  to  the  sessions  by  the  justices,  as  tiiey  ought  to  have  done, 
Reg.  V.  Morice,  14  L.  J.  (M.  C.)  75 ;  1  New  Sees.  C.  585. 

It  makes  no  difference  that  the  former  rule  for  a  certiorari  was  made 
absolute  before  judgment  given  as  to  the  second  rule. 

N,B, — ^The  order  directed  a  portion  of  highway  rate  to  be  paid  to  a  sur- 
veyor for  repairing  a  turnpike  road. 

P*  959,  add  at  end  of  note  («),  S.  P.  Reg.  v.  Morice  and  another,  14  L.  J. 
(M.  C.)  75 ;  1  New  Sees.  C.  585,  S.  C. 

P.  982,  end  of  note  (g),  add. 

One  justice  may  take  examination  of  pauper  unable  to  be  brought  to  petty 
sessions  to  be  examined  as  to  his  settiement,  and  report  the  examination  to 
any  other  magistrate  or  magistrates,  and  they  may  adjudge  the  settiement. 

P.  1016,  as  to  this  application  by  attorney,  see  Reg.  v.  Lancashire  (Jm- 
tiees),  3  P.  &  D.  88,  (a  certiorari  case  on  3  6.  II.  c.  18,-  s!  5,  ante) ;  R.  v. 
Abergele  (Jnh.),  5  Ad.  Be  £.  796 ;  also  Reg.  v.  Lancashire  (Justices),  4  B.  & 
Aid.  289  ^certiorari  cases  on  13  6.  II.  c.  18,  s.  5). 

P.  1017, 1.  7  from  bottom,  just  before  "  After  the  birth,"  insert "  by  7  & 
8  Vict.  c.  101,  8.  3." 

P.  1017, 1.  5  from  top,  as  to  "  usually  acts,"  see  Reg.  v.  Milner  and  another, 
14L.  J.  (M.C.)  157. 

P.  1019,  note  («),  last  line  but  one,  for  *' discharging "  read  "disobeying." 

P.  1020, 1.  4  from  top,  after  ''child"  add  as  a  note. 

It  seems  that  no  grounds  of  appeal  are  required.  See  Reg.  v.  Derbyshire 
{Justices),  I  New  Sess.  C.  461.  Where  the  sessions  refused  to  hear  the 
appeal  for  want  of  such  grounds,  and  a  rule  nisi  was  granted  for  a  imni- 
damus  to  compel  them,  it  was  held  that  a  copy  of  the  rule  nisi  should  be 
served  on  respondents  as  well  as  the  justices,  S.  C* 

P.  1024,  after  (b),  add  as  a  note, 

Qusere,  if  this  enactment  renders  valid  the  order  in  bastardy.  No.  7,  in  the 
schedule,  which  does  not  state  the  corroborative  evidence  to  have  been 
given  on  oath?  See  Reg.  v.  Wroth  and  Rich,  I  New  Sess.  G.  494,  decided 
on  the  former  act. 

An  order  of  affiUation  made  at  petty  sessions,  under  7  &  8  Vict.  c.  101, 
recited  that  application  for  a  summons  to  the  putative  father  had  been  made 
by  the  mother  "  to  J.  M.,  one  of  Her  Majest/s  justices  of  the  peace  usually 
acting  ni  this  division  "  (see  ante,  p.  101 7).  Held,  that  his  jurisdiction  suffi- 
cientiy  appeared,  as  the  words  "tn"  and  "for*'  are  used  synonymously  in 
the  forms  in  the  schedule  of  8  Vict.  c.  10,  Reg.  v.  Milner  and  another,  14 
L.  J.  (M.  C.)  157. 
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SECTION  I. 

Of  Sessions  of  the  Peace  in  General. 

Sessabs  of  ike  Peace,  what.] — The  term  "  Session  of  the  Peace*' 
m  taed  to  designate  a  sitting  of  justices  of  the  peace  for  the  execution 
of  tkote  powers  which  are  confided  to  them  by  their  commission  or  by 
charter  (a),  and  by  numerous  statutes.  The  words  **  of  the  peace  " 
are  used  to  distinguish  such  a  session  from  other  sessions  or  sittings,  as 


(c)  Thm  Edwird  the  Foorth,  by 
barter*  grmted  to  the  manor  of  Hvrer- 
a%-4tte-Bower,bciiig  of  ancieBt  demesne 
rf  lihe  cnwB  of  England,  that  the 
of  the  ■jBor,  and  one  of  the 
I  ortnhabitanta  thereof, 
tB  he  fron  time  to  time  choecn  by  the 
and  inhafaitanti,  and  their  soc- 
Aovkl  be  jnatieea  of  the  peace 
the  manor.  See  M,  ▼.  Maehiier, 
<Ad.&S.  1&3;  I  Ner.  &  P.  3UfS.  C; 


R.  ▼.  San4ford  {Ooverw^tf),  1 N.  &  P. 
328 ;  Weatherhead  ▼.  Vrewrg,  11  Eatt, 
175;  and  3  Bnrr.  1752.  Bntallpowera 
and  joriadietiona  to  try  treasona,  capital 
felonies,  and  all  other  criminal  jnrisdic- 
tiona  whataoerer,  granted  or  confirmed 
by  any  law,  statnte,  or  charter,  to  any 
mayor,  corporate  officer,  or  chartered 
jostioe  of  the  peace  in  any  borough, 
were  made  to  oeaae  on  1st  May,  1836,  by 
5&6W.  IV^c.  76,8.  107. 

B 


2  OF   SESSIONS  OF  THE  PEACE   IK   GENERAL 

Session  of  Parliament,  Court  of  Session  in  Scotland,  and  Session  of 
Weights  and  Measures  in  London. 

The  jurisdiction  in  respect  of  which  sessions  of  the  peace  may  be 
holden,  is  determined  by  the  pleasure  of  the  crown,  as  expressed  in 
the  commission  or  diartecof  the  justices.  The  commission  of  the  peace 
under  which* die 'magistrates  of  a  county  derite  then-  powers,  dates 
within  the  period  of  legal  memory.  In  early  times  there  were  persons 
of  weight  and  substance  in  each  county,  who  were  called  Conserrators 
of  the  Peace :  but  the  authority  they  enjoyed  is  unknown,  and  un- 
questionably they  had  no  court  of  record  in  which  they  could  act  as 
judges.  By  1  Ed.  III.  st.  2,  c.  16,  intituled  '*  Who  shall  be  assigned 
Justices  and  Keepers  of  the  Peace,"  it  was  directed  **  that  in  every 
county  good  men  and  lawful,  which  be  no  maintainers  of  evil  quarrels 
in  the  country,  shall  be  assigned  to  keep  the  peace ;"  but  in  what  man- 
ner they  were  to  maintain  order,  and  how  they  were  to  execute  the 
authority  thus  conferred,  does  not  appear ;  though  doubtless  they  were 
to  take  such  measures  for  that  object  as  the  old  conservators  used  (6). 
By  18  Ed.  IIL  st.  2,  c.  2, "  two  or  three  (c),  the  best  of  reputation  in 
the  counties,  shall  be  signed  'keepers  of  the  peace'  by  the  king's 
commissions ;  and  at  what  time  need  shall  be,  tlie  sane,  with  other 
wise  men  and  learned  in  the  law,  shall  be  assigned  by  the  kmg's  com- 
mission to  hear  and  determine  felonies  and  trespasses  done  against  the 
peace  in  the  same  counties,  and  to  inflict  punishment  reasonably,  ac- 
cording to  law  and  reason,  and  the  manner  of  the  deed/'  But  by 
Stat.  34  Ed.  III.  c.  1,  intituled  "  What  sort  of  persons  shall  be  Justices 
of  the  Peace,  and  what  authority  they  shall  have/'  it  was  directed  that 
"  one  lord,  with  three  or  four  of  the  most  worthy,  together  with  more 
learned  in  the  law,*'  should  be  assigned  for  keeping  the  peace;  power  "to 
take,  arrest,  and  chastise  "  offenders,  was  given ;  and  also  power  **  to 
hear  and  determine  at  the  king^s  suit  all  manner  of  felomes  and  trespasses 
done  in  the  county,"  according  to  the  laws  and  customs  of  the  reafan. 

This  statute  is  said  by  Lord  Holt  to  have  made  justices  of  peace 
complete  judges  (d) ;  and  in  pursuance  of  its  direction,  the  commis- 
sions of  the  peace  issue,  under  which  the  magistrates  for  counties  act  in 
the  several  sessions  irhkA  we  diall  presently  consider* 

The  commissions  of  the  peace  last  for  six  months  after  the  demise  of 
the  crown  (d),  afid  ia  general  extend  over  the  whole  county  or  bo- 

(h)  See  per  If6ltt  C.  J.,  kn^Harevtiri  (^  1  Shower,  A28.    See  3  B.  *  Cr. 

Fox,  1  Shower,  fif28.  64i»;   3  B.  «  Ad.  688 ;  2  Q.  B.  R. 

(e)  Six  by  12  R.  II.  c.  10.    Sight  by  1011,  ••  to  hi»  being  a  jodge  qf  rwonf. 

14  R.  II.  c.  11.  (t)  1  Am.  c.  8. 


nr  oomiTiBs  aixd  boeoitohs.  o 

n^(/)ibrfHiiditlieya0egi«nted.  BvttheenmD,  byitsprenogatife, 

■iygiiBt  sach  oonmianon  for  any  partieular  district  of  a  county,  eitiitr 

wifc  fMMiigiit  or  cadnme  powew.  It  may  abo  confer  tt  on  as  many 

pHMt  at  it  tUoks  proper,  to  aet  as  jnstices  in  and  fiw  each  of  Ae 

bonagiM  and  cosnties  of  dlM'aBd  towns  named  in  Sefaeduie  (A)  of 

tfeMnaicipal  Corporation  Act,  5  &  6  W.  IV.  c.  76;  aad  in  those  of 

ik  bsNOgfas  in  Schcdale  (B)  of  that  act,  to  ivikicb  a  commission  of 

Ae  peace  ahdl  be  granted  on  petition  of  the  town  coancil.    Svch 

paaoBs  most,  howerer,  reside  in  the  boiongh,  or  wtdim  teven  miles  of 

it,  ainfethey  act  aa  sach  jnstices.    Howerer,  in  towns  and  places  not 

Ub|  coanties  of  themselves  (^),  the  jnstices  of  the  county  at  laffs 

laie  concairent  juiisdjctaon  with  those  of  the  minor  ambit,  uokss 

tMed  io  czpreas  tenns  by  a  nan  intromiUant  claose  in  the  charter  or 

fsaiBiiinau  (A).    It  is  donbtfiil  whether  the  meie  graat  of  a  court  of 

•puate  quarter  sessions  made  under  6  &  6  W.  IV.  c.  76,  to  a  place, 

overuhich,  at  die  time  of  passing  that  act,  both  sets  of  justices  had 

^ndiction,  wonld  oust  that  of  die  justices  of  Ae  county  at  lafge  (i). 

la  a  late  case  opon  the  effect  of  s.  3,  of  5  &  6  W.  IV.. c.  96,  where 

it  te  taaeof  pasaiog  that  act,  die  county  justices  had  sole  jurisdiction 

9fa  a  district  in  die  same  parish  with  a  borough  having  justices  of  its 

ssa,  hit  wUkomi  any  nam  intPowdttant  danse ;  it  was  held,  that  the 

ttonty  quarter  seasons  retained  exclusive  jurisdiction  over  that  district, 

mmtheact^notswlhstanding  separate  qnarier  sessious  had  been  granted 

to  die  borongfa  nnder  it ;  for  no  appeal  to  the  borough  sessions  had 

^Magivaa  by  5  &  6  W.IV.  c.  76  (A). 

9/ the  P§ace  tn  Ctites  and  roams.]— Betsre  section  107  of 

a  boroiigh  having  foor  jnitloes  only, 
and  a  z%ht  to  bold  aeparato  ^lartar 
Mttiona;  bat  tbe  charter  had  no  non 
mtmrnitimU  clauM.  The  borough  in- 
claded  oqIj  a  part  of  the  pariah  of 
Biidgewater,  [but  the  whole  of  that 
pariah  waa  witfaia  ita  libertiet  and  the 
jnriadietion  oi  the  borovgh  jastioet.*] 
Both  pariah  aad  borough  were  in  So« 
meraetthire.  In  thia  atate  of  things, 
and  tiU  1  Geo.  IV.  c  36,  ^peals  againat 
poor  rates  allowed  by  jnstioea  of  the 
bofongh,  lay  to  the  borough  ■enjoaa, 
there  being  four  jaatioea  of  Uie  boroagh. 
4fter  that  act,  such  appeala  might  be 
tidcea  to  thoie  or  to  tbe  coanty  %aarter 
aeaaioaa  at  the  option  of  the  ^pel- 
lant.     By  the  operation  of  5  &  6  W. 


(/)  S&6  W.  IV.  c  76rS.98. 

(l)  See  JL  T.  Glaret<enAtre  (/Mitect), 
^  tka  Oi^oa  aM4i  HHtlo/ MM,  4  Ad* 
*  EL  691. 

Q^XmkkfY.  Wmdmd9^,3  T.  R. 
C9;  nd  Alct  ▼.  Wm»imJey,  4  M.  & 
&  429,  fb€  LncmUr  cofet;  and  see 
t.T.  CMfce,  S  B.  lb  Aid.  665,  theBolA 
■».  X.T.  SftQ»Aer^2AdoL&E.  298» 
MHkmyA  emtej  JMot  t.  BubbU, 
ltege,ll&4:  lLT.iS'emf^«rr,4T.R. 
ttS,  Aa  SMOMvil  MM. 

(0  See  5  ft  6  W.  IV.  c  76,  a.  3,  and 
|M(,  Chapu  m.  a.  1. 

(Jt)  Mtf.  T.  Bnd^ew&ier  (Ink.)  2  P. 
^D.  SS6;  10Ad.&£L711.  Before 
Ik  yMMKg  of  the  Municipal  Corpora- 

««Actia6w.  nr. 


na  wponi  of  tfrfs  esse  in  8  Law  Jovmal, 
■Matter  iKta,  the  laterM  way. 


'  CasM,  72,  states  this 
b2 
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6  &  6  W*  IV.  c.  76,  took  away  all  criminal  jurisdiction  id  boroughs 
except  under  that  act,  it  was  usual  in  most  cities  and  towns  corporate 
that  the  mayor  and  other  justices  having  jurisdiction  there,  either  con- 
current with  the  county  justices  or  exclusive  of  them  (as  in  Che  cases  of 
particular  charters  or  of  counties  corporate),  should  hold  sessions  of 
the  peace  at  various  intervals,  to  try  offences  of  a  minor  description 
committed  within  the  municipal  boundaries.  In  this  duty  they  were 
generally  assisted  by  a  barrister-at-law,  who,  as  recorder  or  deputy 
recorder,  acted  as  a9ses8or  to  the  mayor.  In  general,  these  sessions  had 
powers  similar  to  those  holden  for  the  county,  with  the  exception  of 
some  few  cases,  which,  by  special  enactment,  the  latter  alone  were 
competent  to  determine.  The  most  important  of  these  were  appeals 
against  orders  of  removal :  which,  by  sect.  6,  of  8  &  9  W.  III.  c.  30, 
were  only  to  be  heard  at  the  general  or  quarter  (/)  sessions  of  the 
county,  division,  or  riding  wherein  the  parish  or  place  from  whence  the 
removal  takes  place  shall  lie,  and  not  ehewhere^  any  former  law  or 


IV.  c.  IS,  the  boundary  of  the  borough 
was  altered  lo  ai  to  exclude  parts  of  the 
parish  from  it,  (giving  them  to  the 
county  under  sects.  8  and  111,  boUi  as  to 
locality  and  jurisdiction.*  A  subsequent 
grant  of  separate  quarter  sessions  as- 
signed a  recorder  to  be  the  king's  justice, 
to  inquire,  &c.  of  offences  committed 
within  the  borough,  and  there  were 
seven  justices  there.  The  occupiers  of 
the  parish  made  one  poor's  rate  for  the 
whole,  which  was  duly  aUowed  by  two 
county  and  three  borough  justices.  A 
party  rated  appealed  to  the  county 
quarter  sessions  against  so  much  of  Uie 
rate  as  affected  his  property  situate  out 
<^  the  new  limits,  though  within  the 
(ancient)  liberties  of  the  borough,  on 
the  ground  that  other  property  situate 
in  the  borough  was  omitted  from  the 
rate.  The  question  of  jurisdiction  was' 
argued  on  the  effect  of  the  latter  part  of 
sec.  S  of  the  act ;  and  the  Queen's  Bench 
held,  that  the  county  sessions  possessed 
sole  jurisdiction  over  the  appeal,  the 
legislature  not  having  conferred  any  on 
the  borough  sessions  in  such  a  case. 
The  court  intimated  that  the  clause  in- 
tended to  leave  matters  of  jurisdiction 
in  9taiu  quo  ante ;  so  that  those  parts 
of  a  borough  which,  at  the  passing  of 
the  act,  were  not  exempt  from  the  ju- 


risdiction of  the  county  justices,  still 
remain  within  their  jurisdiction  (see  sec. 
Ill,)  and  as  before  passing  the  act,  an 
appeal  against  the  poor's  rate  would  lie 
from  the  whole  parish  to  the  county 
sessions  ?  it  will  so  lie  now.  The  rate 
was  confirmed  as  amended  by  those  ses- 
sions ;  Patieson,  J.,  saying,  that  as  the 
borough  had  not  more  than  tix  juUieet 
before  the  passing  of  5  &  6  W.  IV.  c.  76 
(see  1  Geo.  IV.  c.  36),  the  point  did 
not  arise,  whether  a  parish  partly  within 
and  partly  without  a  borough,  has  a 
right  of  appeal  to  any  teMtOM  wkoiever 
in  respect  of  a  rate  laid  on  the  whole 
parish,  or  to  the  borough  quarter  sessions 
only.  See  17  Geo.  11.  c.  38,  s.  4,  5; 
5  &  6  W.  IV.  c.  76,  s.  Ill  ;  and  IUq.  t. 
SmlTolk  (Salop  and  Laneaehire  Jutticee) 
2  a  B.  R.  85,  and  R,  v.  8L  BdmuntTt, 
Salisbury,  id,  72.  Had  there  been 
more  than  six  justices  in  the  borough 
when  the  act  5  &  6  W.  IV.  passed,  tiie 
operation  of  43  Eliz.  c.  2,  s.  38,  would 
have  exempted  it  from  the  county  juris- 
diction, and  the  parish  would  have  been 
divided  between  the  two  jurisdictions, 
neither  of  them  having  cognisance  of  the 
entire  rate ;  for  the  borough  sessions 
could  not  examine  the  rate  on  persons 
in  the  county,  nor  the  county  intermed- 
dle with  the  rate  in  the  borough ;    see 


*  Whether  those  parts  of  the  parish  which  were  excluded  had  been  parts  of 
the  ancient  borough  did  not  appear. 


IN    COUNTIES   AND   B0R0U0U8.  5 

itateteto  the  contrary  notwithstandiog,  although  the  orders  were  made 
^f  oagiftniCes  of  a  city  or  town,  not  a  county  of  itself  (/). 

AfpeaU  against  Orders  of  Removal  made  by  Borough  Magistrates.'] 

—The  act  5  &  6  W.  IV.  c.  76,  provides  (s.  105)  for  holding  courU  of 

Kpiiate  quarter  seanons   ia  certain  boroughs,  having  councils  under 

dal  act  (s.  103),  by  recorders,  being  barristers  of  not  less  than  five 

veus'  standing,  and  sitting  as  sole  judges  to  the  exclusion  of  the  borough 

jvtioes.  Borough  quarter  sessions  thus  constituted  are  courts  of  record, 

iad  have  cognizance  of  all  crimes^  offences^  and  matters  whatsoever 

copiiableby  any  court  of  quarter  sessions  for  counties  in  England ;  and 

a^  a  recorder  has  **  power  to  do  all  things  necessary  for  exercising 

9qA  jurisdiction,  notwithstanding  his  being  sole  judge,  as  fully  as  any 

ndi  bst-menUoned  court ''  (m). 

It  is  now  settled,  that  where  a  separate  court  of  quarter  sessions  has 
been  granted  to  a  borough,  under  5  &  6  W.  IV.  c.  76,  the  recorder 
has,  in  such  court,  under  sect.  105,  exclusive  jurisdiction  over  appeals 
against  orders  of  removal  made  by  the  borough  justices  (n).  It  was 
atgned,  that  the  court  of  quarter  sessions  of  the  county  had  at  least  con- 
cnrent  jurisdiction  ;  but  the  court  held,  that  the  words  of  that  section, 
though  affirmatiTe  only  (o),  repealed  the  negative  words  of  8  &  9 
W.  III.  c  30,  s.  6,  above  stated  (p.) 


J.,  S,  C. ;  uid  59  6.  III. 
c  K,  B.  T.  Gordtm,  1  B.  &  Aid.  524. 

(/)  See  R.  T.  Wemdoptr,  Salk.  490 ; 
M.  T.  MUldm^  2  Bott,  959,  n.  By  8  & 
9  W.  III.  c  30,  s.  8,  the  jntUcea  of  the 
within  the  liberty  of  St.  Albans 
pfnwittfd  to  hear  and  determine 
for  tike  aettleittent  of  the  poor  in 
■alter  aeanoni,  as  they  might 
before  the  making  that  act. 
9  Geo.  I.  c.  7,  s.  7,  enables  justices 
mAia  the  fibeity  of  the  borongh  of  St. 
Betcr  and  haadred  of  Nassaborough,  in 
Kacthanptooahlre,  to  hear  similar  ap. 
peals  in  their  qnartcr  sessions,  as  they 
■^1^  have  done  before  8  &  9  W.  III. 
e.  30.  This  appeal  is  given  to  quarter 
srssions  9m  district  from  general  sessions, 
Sif .  T.  mddlesex,  (Js.)  4  a  B.  R.  807. 
(«)  Seet.  105.  See  a.  91, 103. 
(a)  Bef.  T.  8knp$kire  (/«t/tces),  2 
Ct  B.  R.  85,  95.  See  Reg.  t.  St.  Ed- 
mmi'9,  Saiuimry,  id.  72. 

(«}  See  Brown  y.  MaemiUanf  7  M.  & 
W.  196. 
That  afllnaative  words  in  a  later  act 


do  not  necessarily  repeal  a  former  act 
which  is  unconnected  with  it,  unless 
there  is  something  so  wholly  inconsistent 
in  the  provisions  of  the  two  that  they 
cannot  stand  together,  see  per  Abbott, 
C.  J.,  2  B.  &  Cr.  323  ;  7  B.  &  Cr.  12; 
4  East,  142  ;  1  B.  &  Aid.  637  ;  1  Atk. 
675  ;  Com.  Dig.  tit.  Parliamsnt  R.  9. 
&  25,  tit.  Dismes  (M.  13),  Plowden, 
112  ;  Langham  t.  Baker,  Hardres,  116;, 
Paget  t.  Foley,  2  Bing.  N.  C.  689  f 
R.  T.  Berridge,  3  P.  Wms.  461. 

{p)  Statutes  17  6.  11.  c.  38,  s.  5,  and- 
1 G.  IV.  c.  36,  seem  similarly  repealed* 

As  to  negative  words  in  a  statute 
making  it  imperative  and  not  directory 
only,  see  2  Stra.  1123;  4  M.  &  Sel. 
509,  510,  [collecting  several  cases] ; 
also,  7  B.  &  Cr.  12 ;  2  Inst.  448  ;  Dyer. 
135  ;  1  Hale,  P.  C.  705 ;  3  Inst.  87  ; 
11  BLep.  68,  b. :  and  see  argument  in  10 
Ad.  &£.  711,  715;  2P.  &D.  589:  as 
to  the  exclusive  wording  of  the  appeal 
clause,  see  17  G.  II.  c.  38,  s.  4,  5. 
That  general  words  do  not  revoke  or 
alter  any  particular  act  where  such  words 


6  07  8BMX0VB  OF  TB£  PEACE  IV  OBNERAL 

An  appeal  ifas  lodged  against  an  order  made  by  two  joatiees  o4 
Ludlow,  under  9  Geo.  IV.  c*  40,  s*  38,  for  reraoviog  a  pauper  Imadc 
to  a  luuatic  asylum.  The  appeal  was  given  by  s.  46  to  the  quarter 
sessions  for  the  ^*  county.''  The  court  hdd«  tbat  reading  tlic  word 
«  county  "  as  including  **  town  corporate  "  (under  s.  6i),  the  appeal 
since  the  passing  of  5  &  6  W«  IV.  c«  76,  was  properly  brought  to  tke 
borough  quarter  sessions,  impersonated  by  a  recorder,  under  s*  106  of 
the  latter  act  (q). 

The  express  terms  of  8  &  9  W.  III.  c.  80,  show  that  appeals  againat 
orders  of  removal  to  the  sessions  of  cities  or  towns  being  counties  of 
themselves,  could  always  be  heard  at  the  quarter  sessions  for  sack 
cities,  &c. ;  (r)  a  jurisdiction  which,  since  5  &  6  W.  IV.  c.  76,  is  in 
such  counties  of  cities  vested  in  the  recorder. 

Appeals  against  Poor's  Rates^  and  Raie$  in  natwre  of  Oawtty 
Sates  in  JSaroa^As.]— Appeals  against  poor  rates  made  within  a  bo- 
rough of  a  city  or  town  corporate,  not  being  a  county  of  itself,  seem  to 
stand  on  a  difierent  footing;  for  in  corporations  or  franchises,  wo^  having 
SIX  justices  of  peace,  nor  having  jurisdiction  over  two  or  more  whole 
parishes  or  wards  contained  in  such  corporation.  Sec.  any  person  might 
appeal,  in  a  case  mentioned  or  referred  to  by  43  Eliz.  c.  2,  or  17  6.  II. 
c.  38,  to  the  next  general  or  quarter  sessions  of  the  peace  for  the  county, 
riding  or  division  wherein  such  corporation  or  franchise  is  situate  (#)• 
The  enactments  on  this  subject  were  intended  to  secure  a  hearing  of 
the  merits  by  justices  not  concerned  in  making  the  rate;  and  though 
the  justices  of  a  borough  have  no  longer  any  judicial  power  at  courts  of 
gaol  delivery,  general  or  quarter  sessions,  and  the  recorder  is  the  s(4e 
judge,  yet  as  the  liberty  to  appeal  to  the  sessions  of  the  county  is  not 
taken  away  by  express  words,  it  appears  to 'remain  in  these  cases,  con- 
currently with  the  authority  of  the  recorder  (0* 

Rates,  in  nature  of  county  rates^  cannot  be  made  or  levied  wMiin 
boroughs  by  the  recorder  or  any  other  justice  of  the  borough  ;  and  by 
6  &  7  W.  IV.  c.  105,  s.  8,  "  no  recorder,  by  virtne  of  his  o£Bce,  shall 
have  power  to  allow,  apportion,  make,  or  levy,  or  do  any  act  whatso- 
ever, with  relation  to  the  allowance,  apportionment,  making,  or  levying 
of  any  rate  whatsoever."    These  words  might  seem  sufficiently  exten- 

»ay  operate  properly  without  tuch  rero-  &  Aid.  281,  dted  4  AiL  &  EU.  328. 
catioB  or  alteration,  see  Xyn  t.  Wput  (t)  See  17  Geo.  II.  c  38,  ••  5i;   1 

Sir  O.  Bridg.  327 ;  see  JenkiAs's  Cea-  Geo.  IV.  c.  38. 
tnries,  212,  pL  49 ;  19  Yiner,  340.  (i)  See  per  AbboU,  J.,  R.  ▼.  Tmum 

(jg)  Jt60,  ▼.  St,  Laurence,  LutUow,  thire  {Juttieei),  1  B.  S»  Aid.  637  ;  and 

11  Ad.  &  £.  170.  Reff.  v.  Somertettkire  {Jwticet),  10  Ad. 

(r)  And  see  R,  v.  Carmartkenf  4  B.  &  £.  711.    Ante,  p.  3,  note. 


iv  cown»  Awn  BOMUfiHs. 


«fe  lo  pievait  a  rccotdt  from  fitting  «»jndge  ia  a^ieab  agiuatt  any 
mes  iapoted  vritbio  the  borough;  bat  are  more  probaUy  iatended  to 
ifplj  memlj  to  the  iacboate  steps  of  makiog  and  leyyiag  them.  U 
iihdd,  thai  the  Qaeen's  Bench  has  no  juriidictiQa  over  the  deeisioiif 
of  the  quarter  iwriBna  of  a  bofoag^,  oa  an  appeal  against  a  boroagh 
ais»  IB  the  naftaie  of  a  eoontj  rate  MSCSiod:by  the  town  oouncil ;  for 
hy6  ft  6  W.  IV.  c.  76u  s«  123,  the  certuMaii.was  taken  away  as  to 
WBfirtinM,  otden,  wanrants,  or  other  matters  made  by  virtue  of  the 
act  (a).  B«t  in  ofdcr  to  give  all  pensos  ioterested  in  a  borough  fund 
a  more  direct  and  easy  remedy  fiw  its  misa^lieation»  any  order  of  the 
eaancB  of  a  bosoagh  for  payment  of  any  sum  <mt  qfthe  btn'oughfundf 
■ay  now  be  leoieved  into  die  Queen's  Beneh  .by  certiorari  (x), 

la  the  Both  case  an  individual  appealed  to  the  quarter  8e8sions,of 
that  boroQgh  and  city,  against  a  borough  rate  made  after  the  six 
months  allowed  by  7  W.  IV.  and  1  Vic.  c.  81,  s.  2,  for  making  retro- 
spective borough  rates.  The  rate  appealed  against  was  shown  by 
aflUavit  to  have  been  made  to  pay,  as  well  debts  due  before  17th 
July,  1837,  when  7  W.  IV«  and  1  Vic.  c.  81,  passed  (y)  for  providing 
lands  to  pay  that  class  of  liabilities,  as  other  debts  accruing  since  that 
dsie.  The  rate,  however,  was  good  on  the  f see  of  it;  and  the  court 
hdd,  th^  the  boBongh  sessions  had  no  poiMr  to  entertain  the  appeal  on 
any  ^annd  of  penonal  grievance  of  the  party,  or  of  the  retrospective 
of  the  rate ;  those  not  being  matters  for  which  s«  02  of  the 
oorporatioa  act,  5  &  6  W.  IV.  c.  76,  had  provided  siach  a 
icmedy,  voder  its  terms  of-  referenoe  to  the  4io«sity  rate  apped  act,  56 
6.  ni.  c.  51,  s.  14  (z). 

Ap|Mals  against  the.allowanoe  or  diaaUowanoe  of  ovcfieero'  acooants 
hy  jastaees^  seem  abolished  in  dutrici$  wheie  an  auditor  may  be 
under  7  &  8  VicL  c.  101  (a). 


(ft)  ii#.  T.  Mffpmi  (/teliew),  7  Ad. 
&B.417i2N.&P.4U,iS.  C.;8ndaee 
S.  T.  Smrrtf  (Jmttieet),  2  T.  R.  504; 

f«  cimi  IX.  s.  2. 

(/}  7  W.  IV.  &  1  YicL  cu  78,  s.  44, 
17th  Jolj,  1637.    B«t  this  lec- 
■•  iwmeij  lA  tiM  cue  of 
«sepo^ga  fate;  ms  pBrP^/cfoa*  J.,i^ 
V.  BmIA  (Recorder),  9  Ad.  Ss  fi.  817. 
it  Ims  retroBp6cav6  flfloct  o w 
dttted  before  its  pusiBg,  md  m 
eonaal  may  apply  for  a  certiorari 
ti  loaove  such  an  order  oC  a  prerioiis 

T.    Brioffiwater 


(Umm,  fre.)  10  Ad.  and  E.  SSL 

(y)  Sept  2,  passed  in  conseqaeiipe  of 
Woods  T.  Beed,  2  M.  &  W.  777. 

(t)  Reg.  T.  B€ih  {Bonrder),  1  P.  lb 
J>.  622 ;  9  Ad.  &  £.  817.  The  mle  is 
thoroughly  established  that  no  sppesl 
lies  from  the  act  of  magistiates  to  quar- 
ter sessions,  vnkM  eiyressly  givea. 
Reg.  T.  Ipiwieh  (Recorder),  8  D.  P.  C. 
103,  Oft  a«tboii^  of  H.  t.  Smrey  (/ms- 
Hccm),  2  T.R.  504.  See  thopottf  Chap. 
IX.  s.  2. 

(a)  Jd»  s.  37,  uepoii. 


8  OP   P£TTT  SESSIONS  AND 

Jurisdiction  of  County  Justices  in  Boroughs,] — ^This  subject  is 
ruled  by  5  &  6  W.  IV.  c.  76,  s.  1 1 1 ,  and  7  W.  IV.  &  1  Vict.  c.  78.  s.  50, 
postf  Chap.  III.  Such  jurisdiction  can  only  exist  in  boroughs  to  which 
no  separate  court  of  quarter  sessions  is  granted,  or  where  quarter  ses- 
sions have  since  the  first-mentioned  act  ceased  to  be  holden. 

Within  ten  days  after  the  grant  of  a  separate  court  of  quarter  sessions 
of  the  peace  to  any  borough,  the  council  thereof  shall  send  a  copy  of 
such  grant,  sealed  with  the  seal  of  the  borough,  to  the  clerk  of  the 
peace  of  the  county  in  which  such  borough  or  any  part  thereof  is  situ- 
ated.    See,  as  to  quarter  sessions  in  boroughs,  post. 

Sessions  of  the  peace  are  of  four  descriptions  : — Petit  (or  as  they 
are  usually  called,  petty).  Special,  General,  and  General  Quarter  (or 
quarterly)  sessions. 


SECTION  II. 
Op  Petty  Sessions. 

Petty  Sessions,  what.] — As  every  meeting  of  two  or  more  justices  in 
the  same  place,  for  the  execution  of  some  power  vested  in  them  by  law, 
whether  had  on  their  own  mere  motion,  or  on  the  requisition  of  any 
party  entitled  to  require  their  attendance  in  discharge  of  some  duty, 
is  itself  a  petty  (or  petit)  session;  they  need  not  be  averred  to  be  ''acting 
in  petty  session ;"  (6)  nor  as  it  seems  need  the  information,  if  of  misde- 
meanor only,  be  reduced  to  writing,  though  it  must  be  given  on  oath, 
in  the  presence  of  the  justices,  in  order  to  ground  a  warrant  (c). 
On  many  occasions  in  which  a  single  magistrate  may  lawfully  pro- 
ceed, it  is  better  and  usual  to  obtain  the  attendance  of  two  or  more 
justices,  and  see  p.  11 . 

The  occasions  for  holding  petty  sessions  are  now  become  so  nume- 
rous, in  consequence  of  the  summary  powers  which  have  been  of  late 
years  so  frequently  confided  to  two  magistrates  by  statute,  that  any 
complete  enumeration  would  fruitlessly  occupy  too  large  a  space,  and 
if  incomplete  would  mislead.  One  of  the  most  important  acts  of  petty 
session,  is  the  bailing  parties  accused  of  felony,  which  may  now  be  done 
after  a  full  hearing  of  evidence  on  both  sides,  where  the  presumption  ot 


(b)  Reg,  ▼.  Jtawliiu,  8  C.  Sc  P.  339  ;  (c)  Caudle  v.  Seymour,  1  Q.  B.  R. 

2  Greayes'fl  Russell,  663.  889,  see  pott,  tit.  Convictions. 


BAIUVO    FELONS. 


gA  ihaU  either  be  weak  in  itself,  or  weakened  by  the  prooft  adduced 
OD  beUf  of  the  fikaoer. 


Pmoer  of  two  or  more  JusHees  to  bail  in  Felony  (d),] — By  7  Geo. 

c.  64y  s,  1,  "  Where  any  penon  shall  be  taken  on  a  charge  of  felony, 

or  saspicion  of  felony,  before  one  or  more  justice  or  justices  of  the  peace, 

aad  the  charge  shall  be  supported  by  positire  and  credible  evidence  of 

tk  &ct,  or  by  such  evidence  as,  if  not  explamed  or  contradicted,  shall,  in 

dbe  opinion  of  the  justice  or  justices,  raise  a  strong  presumption  of  the 

faikof  the  part  jchaiged,  such  person  shall  be  committed  to  prison  by  such 

jmiee  or  justices  in  the  manner  hereinafter  mentioned ;  but  if  there  shall 

be  emiy  ome  justice  present,  and  the  whole  evidence  given  before  him 

AiU  be  such  as  neither  to  raise  a  strong  presumption  of  guilt,  nor  to 

vnnnt  the  dismissal  of  the  charge,  such  justice  shall  order  the  person 

dkarged  to  be  detained  in  custody  until  he  shall  be  taken  before  two 

jaitaces  at  the  least;  and  where  any  person  so  taken,  or  any  person  in 

the  fint  instance  taken  before  two  justices  of  the  peace,  shall  be  charged 

with  felony,  or  on  suspicion  of  felony,  and  the  evidence  given  in  support 

of  the  charge  shall,  in  their  opinion,  not  be  such  as  to  raise  a  strong 

pRrampUoa  of  the  guilt  of  the  party  charged,  and  to  require  his  com- 

■ittil;  or  such  evidence  shall  be  adduced  on  behalf  of  the  person  charged 

It  sfaally  in  their  opinion,  weaken  the  presumption  of  his  guilt ;  but 

there  shall  notwithstanding  appear  to  them,  in  either  of  such  cases,  to 

be  sufficient  ground  for  judicial  inquiry  into  his  guilt,  the  person  charged 

sbaH  be  admitted  to  bail  by  such  two  justices  in  manner  hereinafter 

Beatiooed :  provided  always,  that  nothing  herein  contained  shall  be 

eoastmed  to  require  any  such  justice  or  justices  to  hear  evidence  on 

behalf  of  any  person  so  charged  as  aforesaid,  unless  it  shaU  appear  to 

or  them  to  be  meet  and  conducive  to  the  ends  of  justice  to  hear  the 

(0- 
The  form  of  the  recognizance  taken  from  the  accused,  and  his  sure- 


(^  Bj  3  Ed.  I.  c  15  (now  repealed, 
~  Aoc,  by  7  Geo.  IV.  c.  64),  per- 
iBifieted  of  Urceny,  by  inqaests 
bdoR  sberifls  or  bailiib,  or  of  light  sns- 
pooa,  or  for  petty  larceny  under  12d.y 
(if  aot  goilty  of  larceny  aforetime),  or 
piity  of  receipt  of  felons,  or  of  com- 
■MfdacBt,  or  force,  or  of  aid  in  felony 
4oae,  or  guilty  of  any  other  trespass,  for 
v^adi  one  oag:bt  not  to  lose  life  or  mem* 
bcr,  were  uSuble  by  saiBcient  surety, 
vhcRof  the  slieriSr  was  answerable.  See 
Iks  23  H.  VI.,  e.  9. 


(e)  Duty  qf  ju$tiet9  as  to  personM 
charged  with  felony, 1 — By  7  Geo.  IV.  c. 
C4,  sec.  2  (amending  and  extending  the 
previoas  enactments  of  1  &  2  Ph.  &  M. 
c.  13,  and  2  &  3  Ph.  &  M.  c.  10,  repealed 
by  sec.  32),  the  two  justices,  before  they 
shall  admit  to  bail,  and  the  justice  or  jus- 
tices before  he  or  they  shall  commit  to  pri- 
son any  person  arrested  for  felony,  or  on 
suspicion  of  felony,  shall  iakt  the  exami- 
nation of  such  person,  and  the  ti^/brma- 
tion  upon  oath  of  those  who  shall  know 
the  facts  and  circamstances  of  the  case, 
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ties,  when  he  is  admitted  to  bail|  will  be  found  post ;  and  now,  by  6  ft 
6  W.  IV.  c.  33,  s.  3,  any  two  justices,  of  whom  one  or  other  shall  hare 
signed  the  warrant  of  commitment,  may  admit  any  person  charged 
with  felony,  or  agatnet  whom  any  warrant  of  commttaettt  for  that 
cflfence  is  signed,  to  bail,  in  the  manner  and  according  to  theprovisicns 
directed  by  7  Geo.  IV.  c.  64,  in  such  sum  of  money,  and  intfa  secli 
surety  or  sureties,  as  they  shall  think  fit ;  and  notwithstanding  such 
person  has  confessed  the  matter  laid  to  his  charge,  or  notwithstandnig^ 
such  justices  should  not  think  such  chaige  groundless,  or  should  think 
that  the  circumstances  are  such  as  to  raise  a  presumptian  of  guilt* 
Thus  in  cases  where  the  proofs  in  support  of  the  obarge  have  raised  a 
presumption  of  the  guilt  of  the  accused  which  has  been  afterwards  ren- 
dered less  cogent,  though  not  absolotriy  groundless,  by  eridenee 

and  sball  put  the  same,  or  so  much 
thereof  as  shall  be  material,  into  writing ^ 
and  the  two  justices  shall  eerij/f  awei 
baUmmU  in  writiag.  [Ai  to  this  baiU 
ment  as  distinct  from  mainprize,  see 
4  Inst  178.] 

And  every  anch  justice  shall  haye 
authority  to  bind  by  reeognizanet  all 
such  persons  as  know  or  declare  any 
tUaf  material  toochins/aay  8«ch  felony, 
or  suspicion  of  felony,  to  appear  at  the 
next  court  of  oyer  and  terminer,  or  gaol 
dellTcry,  or  aopeiior  cnminal  cowl  of  « 
county  palatine,  or  aessions  of  the  peace, 
at  which  the  trial  thereof  is  intended  to 
he,  and  then  and  there  to  proaecote, 
or  giTc  endenoe  against  the  party  ac- 
cused. 

And  such  justices  and  juatke  reapec- 
threly  $kaU  tubteribe  ail  ntch  examioa- 
tions,  informations,  bailments,  and  re- 
cbgniaancea,  and  de/iwr,  or  cause  the 
same  to  be  delivered,  to  the  proper  officer 
of  the  court  in  which  the  trial  is  to  be 
before,  or  at  the  opening  of  the  court. 

Dutg  qfjuatiee  or  topenom  charged 
with  mi»dim$anor.} — By  7  6.  iV.  c.  64, 
s.  3,  every  justice  of  the  peace  before 
whom  any  person  shall  be  taken  on  a 
chaige  of  miademeanorf  or  suspicion 
thereof,  shall  take  the  examination  of 
the  person  charged,  and  the  information 
tgnm  oath  of  those  who  shall  know  the 
facts  and  circumstances  of  the  case, 
and  thallfmt  the  same,  or  so  much  thereof 
as  shall  be  material,  into  writing^  before 
he  shall  commit  to  prison,  or  require 
bul  from  the  person  so  charged  :  and  in 
every  esse  of  bailment,  shall  certify  the 


bailment  in  writing  s  nnd  ahall  h^ve 
thority  to  bind  all  persons,  bg  reeog^ 
mzmteef  to  appear  to  prosecute,  or-givo 
eridenoe  against  the  party  acoosedt  iia 
like  manner  as  in  cases  of  felony,  .and 
shdl  subsciibe  all  eaamimtiane,  [t .  e. 

<ZqMfi#i«u,  as  ^socn  M  each  ia  mads  aadl 
after  being  read  over  to  the  witneae 
and  signed  by  him.  FUteher  (ex pariah 
13  L.  J.  (M.  G.)  67;  1  DowU  ^ 
Lawndes,  896 ;  Reg.  ▼.  PlwrnmeTf  C. 
&  Kir.  604,]  inlbrmations,  baUmentSy 
raoegniianceat  and  daUvar,  or  causa  tfa« 
same  to  be  delivered  to  the  proper 
officer  of  the  court  in  which  the  trial  Is 
to  be,  before  or  at  the  openiag  of  Che 
court,  in  like  manner  as  in  caaes  of 
felony.  By  sec.  4,  the  same  proviaion 
ia  enacted  aa  to  coroner's  inqaisitieaa. 

See  further  as  to  depositions^  jmii#9 
Chap.  VII.  s.  10. 

lining  jueHeeJbrnoi  'delkm^ing  depa 
iitiom,  ^c] — By  sect.  5,  if  any  juatioet 
or  coroner,  shall  offend  in  anything  con- 
trary to  tha  true  intent  and  meaidng  of 
these  provisions,  the  court,  to  whose 
officer  any  such  examination,  informa* 
tion,  evidence,  bailment,  recognisance, 
or  inquisition  ought  to  have  been  ddi* 
Tcred,  shall,  upon  examination  and  proof 
of  the  offence,  in  a  summary  manner, 
act  such  fine  upon  every  such  justice  or 
coroner,  aa  the  court  ahaH  think  meet. 
See  1  Chitt.  Rep.  627. 

Extent  of  the  above  eftadmenlf .]— All 
these  provisions  relating  to  juaticee  and 
coroners,  shall  apply  to  the  jnatices  and 
coroners,  not  only  of  counties  at  large, 
but  qfali  other  jnrisdictioDs. 


dhced  QB  Us  hihiH  as  weU  m  in  tlie  kiBteDce  ot,lm  contmBiog  the 
OH^Iiialvajaitioeft  nay  give  apaiiy  accmed  of  fekmy  Us  liberty  on 
faM^aniess  t]ial  ateii  appean  to  them  likdy  to  place  in  haaaid.Us 
tppeaiaDce  at  the  proper  time  and  place. 

CtftiM  iff  DqtmUimu  alUmf§d  io  Prifoneri.] — ^All  prisoneis  held  to 
httlpflrcQNHWtted.lo  pfkon  for  any  offienee  agamst  the  lav,  are  nov 
otthd  to  require  aad  have  on  demand  (from  the  person  who  shall 
hit  the  kwfid  cnstody  thereof,  and  who  is  hereby  requned  to.delmr 
As  «se)  copies  of  the  exanunataoBS  of  the  witnesecs  respeefcwsiy 
qua  vhoee  depoaitione  they  have  been  so  held  to  bail  or  cammitUd 
ts  pisoa,  OB  payment  of  a  reasonable  sum  for  the  same,  not  exceeding^ 
ikne  faettpenoe  per  Mia  of  ninety  murds  (/). 


Pmsst  toMunmm  WUn€s$e$.}—Bj  7  &  8  Vict.  c.  101,  s«  70,  petty 
(flripsdal)  lesaione  may  snmmon  witnesses  to  give  evidence  under  the 
fisrIswanendjDcnt  acts,  4  &  5  W.  IV.  c.  76,  and  7  &  8  Vict,  c  .101, 
asda^easanil  to  gaal  for  non-aAtendance. 


Win  etptdienit  ikoMgh  not  n^eesuury^  for  more  than  one  Magit' 
Me  to  octf.] — In  esrery  case  in  which  a  magbtrate  is  requested  to  aet 
■  the  exeentioa  of  some  power  alleged  to  be  given  by  statute,  and  with 
iKdihe  has  not*  by  practice,  become  familiar,  he  will,  of  course,  feel 
kiacnsbeat  on  him  to  consolt  the  {xovision  itself,  in  order  to  ascertain 
■ht  pieoisa  antbority  it  confers,  and  whether  he  should  act  ah>nes,  or 
is  prtty  sffssion  with  some  other  magistrate.  Any  bare  enumeratton, 
tkcRfae,  of  caaea  in  which  he  may  be  called  on  to  act  would,  in  this 
{ihtt,  he  sapeifliious. 

With  vespeet  to  the  cases  in  which,  although  a  magistrate  may  aet 
shae,  it  is  more  expedjent  that  he  should  proceed  in  petty  session 
vak  another  or  <»thers ;  it  is  obviously  impossible  to  suggest  any  general 
rahk  He  will  probably  think  it  best  to  adopt  the  latter  course 
vhocfer  the  question  to  be  raised  is  likely  to  affect  coosidenMe  pecu- 
siuy  interests,  or  arises  on  any  new  and  complicated  statute,  or  em- 
Wms  any  doobtlbl  matter  of  law  :  more  especially  if  the  decision  is 
faaL  Cases  also  frequently  arise,  to  which,  although  not  intricate  in 
»,  local  oireumstanees  of  existing  or  apprehended 


i/)  eSfc  7  Wm.  IT.c  114 ;  bat  they  >or  irmL    See  FMcktr  (er  portt)  IS 

atMtaiiiM  to  inch  cofmsif  eom-  L.  J.  (M«  C.)  67 ;  1  DovLandLowaiss, 

■ittsd  for  re-examiutieB,  or   before  896  (before  fiU  court  of  O^JS.) 
^  bate  been  beld  to  bail  or  eommitted 
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attach  an  imagioary  importance,  which  render  them  more  fit  to  be 
discussed  in  the  presence  of  several  magistrates,  in  order  that  the 
administration  of  justice  may  not  only  be  impartial,  but  beyond 
suspicion. 


Right  of  Parties  to  be  assisted  by  Advocates  at  Petty  Sessions,  and 
of  the  Public  to  attend.] — The  power  of  magistrates,  when  sitting  in 
petty  session,  to  exclude  the  public,  and  to  prohibit  the  publication  of 
the  proceedings,  and  the  right  of  parties  appearing  before  them  to  be 
assisted  by  attorneys  as  their  advocates,  have  been  much  discussed. 
The  governing  distinction  on  the  first  of  these  questions  seems  now  to 
be,  whetlier  the  proceeding  is  preliminary  or  final  ?     In  cases  of  pre- 
liminary  inquiry,  as  where  magistrates  sit  to  determine  whether  they 
shall  bail  or  commit  a  party  accused  of  felony  or  misdemeanor,  it  is 
settled  that  no  person,  as  one  of  the  public,  can  claim,  as  of  right,  to 
be  present  (g).    The  new  act,  6  &  7  W.  IV.  c.  1 14,  allowing  counsel 
to  address  the  jury  for  prisoners  at  their  trials^  does  not  alter  the  law 
in  this  respect.     It  is  obvious  that  there  may  be  occasions  in  which 
the  purposes  of  justice  require  that  an   investigation   of  this  kind 
should   be  private;  when   these  occur,  magistrates  are  justified  in 
excluding  the  public,  and  in  requiring  that  the  parties  who  are  present 
shall  abstain  from  publishing  any  account  of  die  proceeding^.    And  a 
publication  in  defiance  of  such  a  warning,  calculated  to  defeat  the 
object  of  the  inquiry,  or  to  prejudice  the  party  accused,  is  a  misde- 
meanor, for  which  an  indictment  may  be  preferred,  or  a  criminal  infor- 
mation granted  (A).     But  considering  the  benefits  which  frequently 
arise  from  the  communication  of  facts  as  they  transpire,  and  the  jea- 
lousy with  which  private  inquiries  are  naturally  regarded,  the  most 
experienced  magistrates  refrain  from  exerting  this  discretionary  power 
of  exclusion,  except  when  the  necessity  is  clear. 

When,  on  the  other  hand,  magistrates  sit  to  adjudicate,  as  upon  a 


On)  Cox  V.  Coleridge,  1  B.  &  C.  37, 
8.C,;  2  Dowl.  &  Ry.  86.  See  also  iZ.T. 
Borron,  3  B.  &  Aid.  432 ;  Collier  v. 
Hicit,  2  B.  &  Adol.  663. 

(A)  In  R,  T.  Clement,  4  B.  &  Aid. 
218,  the  Bession  of  gaol  delivery  for 
Middlesex,  at  the  Old  Bailey,  ordered 
that  the  proceedings  of  several  separate 
trials  for  high  treason  should  not  be 
published  till  the  whole  of  them  were 
concluded.  The  prisoners  had  severed 
in  their  challenges,  being  Indicted  to- 
gether ;  two  trials  took  pUce,  and  pend- 


ing the  proceedings  against  the  rest,  the 
defendant  published  a  report  of  those 
trials.  The  Court  of  Session  fined  him 
500/.  for  his  contempt,  which  wu  held 
right  on  argument  in  the  Court  of 
King's  Bench,  and  payment  was  after- 
wards enforced,  after  resistance,  in  the 
Court  of  Exchequer.  11  Price,  68: 
and  see  Deacon  ▼.  Deacon,  2  Russell's 
R.,  607,  Eldon  Ch.,  and  a  case  at  the 
Rolls,  Jan.  1839,  as  to  market  garden- 
ers removing  trees. 
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pneeeding  for  a  penalty,  the  place  io  which  they  sit  is  an  open  court 
rf  jortioe,  to  which  all  persons  have  a  right  of  access,  and  from  wUch 
»  one  may  be  lawlblly  removedy  so  long  as  he  conducts  himself  with 
fnpnety  {£),  When,  therefore,  a  magistrate,  sitting  in  a  petty  session 
vkh  others,  to  hear  an  information  under  5  Ann.  c.  14,  for  keeping 
ad  asing  a  gon  to  destroy  game,  caused  a  person  to  be  removed  who 
duaed  a  right  to  be  present ;  he  was  holden  liable  to  an  action  of  tres- 
pus  at  his  suit :  Mr.  Jostice  Bayley  obsenring,  **  The  magistrate  was 
praondiBg  upon  a  summary  conviction,  and  therefore  exercising  a 
jaificial  aathority.  He  was  as  it  were,  a  court  of  justice  for  the 
pnpose;  and  we  are  all  of  opinion  that  it  is  one  of  the  essential  quali- 
UBof  a  coort  of  justice  that  its  proceedings  should  be  public,  and  that 
aB  parties  who  may  be  desirous  of  hearing  what  is  going  on, — ^provided 
^do  not  interrupt  the  proceedings,  and  provided  there  is  no  specific 
why  they  should  be  removed, — have  a  right  to  be  present  for  that 


»* 


And  now,  by  the  prtsoner's  counsel  act  (A),  in  all  cases  of  mammary 
emmeiian,  persons  accused  shall  be  admitted  to  make  their  full  answer 
and  defence,  and  to  have  all  witnesses  examined  and  cross-examined 
\if  ooonael  or  attorney. 

The  magistrates  sitting  in  petty  sessions  have  the  right  incident  to 
eioy  court  of  justice,  of  regulating  their  own  proceedings,  and  in 
cases  not  affected  by  the  statute  just  mentioned,  may  decide  who  shall 
appear  before  them  as  advocates  (/),  or  whether  the  parties  only  shall 
be  heard.  In  all  cases  of  difficulty,  however,  they  will  exercise  a  sound 
dacretkyn  in  hearing  persons  of  professional  education  and  skill,  as  they 
vil  probably  &ci1itate  the  inquiry  by  conducting  it  according  to  the 
rales  of  evidence,  and  by  their  suggestions  assist  the  magistrates  in 
anrring  at  the  right  conclusion.  This  consideration  suggested  the 
hrt-nseotioned  provision  for  limiting  the  exercise  of  advocacy  to  pro- 
fcaiiuujil  men. 

Oveneers  of  Poor  appointed  at  Petty  Sessions.] — ^The  duty  of 
■agistrates  in  petty  sessions  as  to  appointing  overseers  of  the  poor, 
■filed  by  43  Eliz.  c.  2,  s.  1,  and  54  Geo.  III.  c.  91,  s.  1 ;— by  which 
acts  the  churchwardens  of  every  parbh,  (m)  and  four,  three,  or  two 

(0  Dmmtmey  v.  ClMiper,  10  B.  &  C.  (/)  Coliier  ▼.  Hiek$,  2  B.  &  Adol. 

S7.  663. 

W  6  a  7  WilL  rV.  c  114,  2,  toper-  (m)  At  to  irregular  appointments  of 

OflBer  ▼.  Sieit,  2  B.  &  Adol.  aeparate  oveneers  in  townshipi  or  yU- 


iO,  vkich  had  been  decided  to  the  con.      lages,  fee  7  &  8  Vict.  c.  101,  a.  22,  23. 
tnry. 
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fttbttantid  houteholden  there,  to  be  nomittated  yaariy  on  25tfa  Mmieh. 
or  within  fourteen  days  next  after  (n),  under  the  hand  and  leal  of 
tm&  or  more  jnstices  in  the  same  coanty,  are  to  be  called  **  Overseers  of 
tke  Poor''  of  the  same  parish :  nor  are  the  magistrates  restricted  to 
appoint  only  householders  resident  in  the  parish  or  township ;  for,  by 
M  Geo.  III.  c.  12,  s.  6,  justices  in  die  respective  special  (o)  sessioiiB  for 
appointment  of  overseers  of  the  poor,  may,  on  the  nomination  and  «t 
Ae  request  of  the  inhabitants- of  a  parish,  assembled  in  vestry,  appoiot 
lo  that  office,  with  his  consent,  any  person  assened  to  the  reKef  of  the 
poor  thereof,  and  bdng  a  householder  resident  within  two  miles  froaa 
the  church  or  chapel  of  the  parish,  or  where  there  shall  be  none  wlio 
shall  be  resident  within  one  mile  from  the  boundary  of  die  parisfa, 
though  he  be  not  a  householder  thereof;  and  it  is  sufficient  in  his 
appointment  to  describe  him  by  his  name  and  residence  {p). 

Petty  Sessions ;  powers  to  transfer  Public-house  licences^] — (See 
6  &  7  Yici.  c  44y  post) 

Hearing  Cases  at  Petty  Sessions,] — A  petty  sessions  which  enters 
on  the  hearing  of  a  case  must  hear  it  through.  Thus,  where  a  marriage 
set  up  on  one  side  against  a  man  summoned  under  the  Vagrant  Act, 
for  not  supporting  his  children,  was  disputed  on  the  other,  and  the 
two  justices,  without  hearing  the  evidence  in  support  of  the  marriage, 
dismissed  the  summons,  alleging  that  the  question  respecting  it  should 
be  tried  in  the  Ecclesiastical  Court,  a  mandamus  was  granted,  requiring 
them  to  hear  the  complaint  (q), 

A  clerk  to  justices  in  petty  sessions  holds  his  office  at  their  pleasure, 
and  may  be  summarily  dismissed  by  one  of  them  without  cause 
assigned  (r), 

SECTION  III. 
Of  Special  Sessions  in   Divisions  of  Counties,  &c.  : — When 

AND  in  what  manner  ASSEMBLED. 

Special  Session,} — A  special  session  is  a  sitting  of  two  or  more 

- —  —  ■   -   -  —  -   —   •— -^~- 

(»)  These  words  are,  directory  oidy;  lo  Adol.  910 ;  the  ease  of  OUbnrj-  t««u* 

that  an  appointment  by  two  jattices  at  a  ship,  in  Hales  Owen ;  a  parish  at  that 

meeting  adjonmed  to  a  later  day  than  time  and  till  7  &  8  Viet.  c.  61,  aitnate 

above  prescribed,  is  Tslid.  Reg,  y .  Sneyd,  partly  in  Shropshire,  and  partly  in  Wor- 

9  D.  P.  C.  1001 ;  see  JS.  T.  apamnw,  oestershlre. 

Strange,  1123.  {q)  R.  t.  Justiest  qf  CumberUmd^  4 

(o)  See  p.  U.  Ad.  &  Bl.  095. 

(p)  Mandaons  to  jnitioef  to  app<rfnt  (r)  Bae  parte  Smtd^,  4  B.  Se  Adel« 

overseers,  R,  t.  Wetts  Hortony  1  T.  R.  86S. 
374 ;  R.  ▼.  Salop  (Juttiees),  3  B.  & 


DiTxiiMis  or  eoxmim. 


IB 


jflUniiy  koMen  not  of  their  own  mere  motioii  and  private  agrggmeuti 
tart  on  a  special  occasion,  for  the  execution  of  someparticitlar  fevneh 
if  their  antfavrity  (s),  after  reasonable  notice  to  all  the  other  magis^ 
tntes  of  the  hundred,  or  other  division  (0  of  the  oovoty,  city,  dee.|  fbr 
lUeh  it  is  eonrened  and  hoiden  («i) ;  which  notice  hss  been  semd 
posonaHy  or  by  poBt^  subject  to  7  &  8  Vict.  c.  33^ — >wiiich  see,  p.  17. 


Special  ^^sHnffm^Udfram  Petty  Seiskms^  amd  JS3aifNienrtedi]-^'the 
sstmiumt  distinction  between  a  epeeial  and  u  petty  session  ooasisls  in 
thii,  that  to  constitute  a  legal  special  session  every  magistrate  of  the 
diriaaon  mnst  have  had  an  option  presented  to  him  of  attending  it,  and 
akiag  part  in  the  proceedings.  The  meetings  of  justices  in  petty  ses- 
aooB  are  notwitiistanding  frequently  confounded  with  their  assembiies 
IB  speeis]  sessions :  and  sometimes  by  the  legislatnre  itself  (or). 

Before  considering  the  legal  mode  of  giving  the  requisite  notices  of 
hoUSng  a  special  session,  we  will  direct  our  attention  to  the  different 
ipecisl  sessions  required  by  law  to  be  hdden  at  particular  periods ;  as  for 
sppoiatiitg  orerseers  of  the  poor  by  43  Eiiz*  c.  2,  and  54  Geo.  III. 
e.  91,  on  the25th  March,  or  within  fourteen  days  after  (y),  and  for 
iujsing  aiehonses  and  tictuallrog-houses  to  sell  ^ciseable  liquors  by 
ffUfl,  to  be  dmttk  or  consumed  on  the  premises,  on  some  day  between 
9Mi  August  and  14th  September  ifichisive,  except  in  Surrey  and 
Kddesez,  wiwre  the  meetings  must  be  held  within  the  first  ten  days 
of  Maidi:  and  for  appointing  the  days  of  holding  not  less  than  eight 
BUT  more  cnan  iweife  special  sessions  m  uie  year,  lor  ezecuitng  cne 
pi  puses  of  the  h^hway  act,  which,  by  sec.  45  of  slat.  5  dr  6  W.  IV. 
e«50,  are  to  be  so  appointed  at  a  special  sessions  to  be  held  within 
fsuitiiu  days  after  every  20th  March. 


(ff)  2  Hmdc  P.  C.  c  8,  t.  18,  Edit. 

CO  Tis.  i^gwl  dmrioB :  §.  ff.  thorn  of 
TiiinJ— liim,  ^mI,  p.  24,  Eoant  ▼.  Stee- 
MM, 4 T. R. 224^59.  QMr««rtolcsal 
oataee  aiwhat  are  vsoaUy  caned  *'di- 
nmm'^  9{  eomtAn,  iHd^  •ee  po9t. 

(«)  Sec  per  Aqrlfy,  J^inJLr,  /«#. 
tT  W^rteatenUrt.  2  B.  &  Aid. 


{r)  See  the  term  "  SpeeiAl  petty  $e$- 
■«''  hi  Ike  JvyAct,  6  Geo.  IV.  c.  50, 
u%,4!i,pmt:  alio  in  the  act  resinlating 
Uitj  of  fcmidreda  for  maHdoiis  da* 
■tfe,!  Geo.  IT.  e.33,  s.  2;  Beg.y.BmW" 
fi»,8  a  ft  P.  3a9,aiid  in  the  Pariah 
CoMteUe'c  Act,5  &  6 Vict. c  109, 1. 1. 


Act  proTided  to  be  done  at  pttty  sea- 
aiona,  if  done  by  two  justices  in  ^t,  is 
good,  thongh  laid  as  done  at  special  ses- 
sions. See  Newman  t.  Bendytha  (10 
Ad.  &  E.  11),  2  P.  &  D.  340. 

(y)  The  third  edit,  of  this  work  states 
this  duty  as  that  of  a  "  special ''  sessions ; 
for  59  Geo.  III.  o.  12,  s.  6,  speaks  of 
the  sessions  held  for  this  purpose  as 
snch.  Bat  aa  43.Elia.  c.  2,  Tested  the 
power  of  appointing  oTcneers  in  "  two 
justices/^  without  attaching  the  terms 
"  in  special  session/'  it  might  well  have 
been  qnestioned  before  59  Geo.  III.  c 
12,  whether  this  was  not  one  of  the  in- 
stances in  which  petty  and  epeeial  ses- 
sions are  confonnded. 
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In  like  manner,  by  the  new  game  act,  1  &  2  W.  IV.  c.  32,  a  special 
session  is  to  be  held  annually  in  the  month  of  July,  in  every  division  or 
district,  for  the  purpose  of  granting  licenses  to  deal  in  game ;  of  the 
holding  of  which  session  seven  days'  notice  is  to  be  given  to  each  of 
the  justices  acting  for  such  division  or  district ;  at  which,  or  at  some 
adjournment  thereof,  licenses  may  be  g^ranted  by  the  majority  of  the 
justices  (not  being  less  than  two)  in  the  form  pointed  out  by  the  sche- 
dule {z).  Other  special  sessions  may  be  convened  on  such  occasions 
as  require  them :  e,  g,  for  proceedings  under  the  general  enclosure 
act,  forming  lists  of  jurors  (a),  &c. 

Convening  by  Precept,^ — Where  the  act  which  empowers  or  directs 
a  special  session  to  be  holden,  also  prescribes  the  particular  manner  in 
which  it  is  to  be  convened,  &c.,  its  provisions  must  be  strictly  com- 
plied with  ;  but  where,  as  is  more  usual,  no  express  direction  is  given, 
a  special  session  may  be  convened  under  a  precept  issued  to  the  chief 
constable  by  any  two  justices,  by  the  custos  rotulorum  of  the  county, 
or  by  the  clerk  of  the  peace  or  his  deputy.  The  chief  constable,  on 
receiving  such  precept,  issues  his  precepts  to  the  petty  constables. 
These  precepts  must  expressly  state  the  purpose  for  which  the  special 
sessions  is  to  be  convened,  and  the  chief  constable  must  serve  a  notice 
of  the  day,  hour,  and  place  at  which  it  is  intended  to  hold  it,  on  every 
magistrate  of  the  hundred,  or  other  division  of  the  county,  city,  &c.  at 
a  reasonable  time  before  the  day  so  fixed  (b),  or  send  it  by  post. 


(r)  Seepoit,  Chap.  VI.  Hi,  Game, 
Offences  to;  and  Chap.  XII.  a.  4,  Of 
Conyictiona. 

(a)  See  pott,  tit.  Jnrors,  Sec.  VIII. 
and  6  Geo.  IV.  c.  50.  a.  9,  42,  45. 

(fi)  It  will  be  eaay  to  frame  proper 
precepts  on  nearly  every  occasion  from 
the  rollowing  skeleton  specimens  of  a 
precept  to  the  high  constable,  and  of  his 
precepts  founded  thereon,  suggested  by 
the  forms  heretofore  inserted  in  this 
work  with  relation  to  13  Qto.  III.  c.  78, 
8.  7,  and  55  Geo.  III.  c.  68,  s.  6,  before 
their  repeal,  and  the  alteration  of  sys- 
tem brought  about  by  5  &  6  W.  IV. 
c.  50.  (Highway  Act.) 
Form  qf  Precept  to  the  High  Conttable. 
County  o/")  To  A.  B.,high  constable  of 

—       J      the  hundred  of in 

the  said  county  of 

We,  C.  D.  and  £.  F.,  two  of  her 
Majesty's  justices  of  the  peace  for  the 
said  county,  do  hereby  require  you  im- 


mediately upon  the  receipt  hereof,  to 
issue  your  warrants  to  all  the  petty  con- 
stables within  your  said  hundred,  in  the 
form  hereon  indorsed.    Given  under  our 

hands  and  seals  the day  of «—  in 

the  year  of  our  Lord  ^— 

C.  D.    (L.S.) 
E.  P.    (L.S.) 
Form  qfHiffh  Constable* $  Precept  (the 
form  qf  which  is  indorsed  on  thepre- 
ceding),  and  issued  by  him  in  pur* 
suance  thereqf. 
County  of  ") 
^—        I  To  the  Consteble  of  the 
Hundred  of  [      Parish  of 

By  virtue  of  a  precept  from  two  of 
her  Majesty's  justices  of  the  peace  for 
the  county  of  —  acting  witiiin  the 
add  hundred,  to  me  directed,  you  are 

hereby  required  to  give  notice  to 

[names  of  persons,  if  any,  besides  the 
justices  who  are  called  on  to  attend  the 
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NoHcttf  Special  Sesnons  to  he  given  to  the  Magistrates  of  the 
Mm.]— Therefore,  where  a  precept  for  holding  a  special  session 
ipn  the  I5di  of  a  month,  in  order  to  di?ert  a  way  under  the  old  acts 
far  that  purpose,  was  issued  to  the  high  constable  on  the  12th,  a 
Sttnday,  and  the  notices  were  not  served  by  the  petty  constables  on 
tae  napstrstes  till  the  Monday,  the  14th,  the  Court  of  King's  Bench 
Ud  tlni  an  order  made  at  the  special  sessions  held  on  the  15th  was 
aniid  OD  account  of  that  court  not  having  been  properly  convened  (c). 
Hk  ads  13  Geo.  III.  c.  78,  and  55  Geo.  III.  c.  68,  while  in  force, 
pntided  that  notices  of  holding  a  special  session  for  stopping  or 
dirtrtiaga  way,  should  be  ''given  to  the  justices  by  the  high  con- 
nibie  or  other  proper  officer  *'  within  the  limits  of  the  division.  Upon 
t^  words  it  was  held  that  these  notices  were  to  be  given  by  authority 
(/  the  high  constable,  when  the  division  within  which  the  magistrates 
letcd  was  a  hundred,  or  by  that  of  the  officer  of  a  corporation  analogous 
to  ym,  where  the  justices  were  corporate  or  chartered  (before  5  &  6 
W.  IV.  c.  76 ; — and  therefore  that  a  special  session  convened  by  notices 
■ritd  on  the  several  magbtrates  of  the  division  by  their  clerk,  was 
Bot  daly  hoUen  (d). 

Asd  now  by  stat.  7  &  8  Vict  c.  33,  s.  7,  in  all  cases  in  which 
i|«y  lesHons  are  required  to  be  holden  for  any  division  of  a 
CBQoty  or  place,  if  notice  of  the  intended  holding  is  signed  by 
tty  one  justice  usually  acting  within  such  divbion,  and  a  copy 
ti^ereof  is  sent  by  post,  a  reasonable  time  before  the  day  on  which 
inck  KBsioDS  are  to  be  holden,  addressed  to  each  justice  resident 
tWnsBslly  acting  within  such  division,  at  his  residence  therein; 
n^  Bobce  shall  be  deemed  to  have  been  duly  given  to  or  served 
M  each  such  justice,  any  law  or  custom  to  the  contrary  notwtth- 
Kading. 

However,  these  notices,  if  signed  by  the  chief  constable,  may  be 
■R^  bj  any  other  person  whom  he  may  depute  for  the  purpose, 
>Bd  are  to  be  considered  as  much  given  by  him,  as  though  he  had  per- 
inaDy  served  them  (e). 


rj  wtUun  your  aaid  pa- 
I^Mkit  tliey  we  persoDAlly  to  appear 
vfcR  the  aid  jvstifees  at  a  special  ses- 
■BMteW  held  for  the  laid  hnndied  of 
"^  far  oeaitiog  the  purposes  of  the 
^  y  aeif]  rdatinf  to  [aetitrdiaff  to  the 
7^-«af (cr,  e«  g.  Heemiimg  mlekowet, 

**  I «»  Ae day  of next,  at 

**  ^"w  «f in  tlie  forenoon  of  the 

■■«  iay,  at in  the  said  county, 


then  and  there  to  [here  ttate  the  objects 

for  which  the  parties,  \f  any  sfimtnoned 

to  the  special  sessions,  are  so  summoned] . 

(c)  R.  ▼.  Justices  qf  Worcestershire, 
2  B.  &  Aid.  228. 

(if)  B.  T.  Surrey  (Just.)  5  B.  &  C. 
241. 

(e)  12.  V.  Justices  qf  Sttfoik,  6  B.  & 
C.  110;  9  D.  &  R.  Ill,  S.  C. 
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9  Oeo,  IV.  c.  43. — Divisions  of  Counties  in  respect  of  which  Spe- 
cial Sessions  may  he  holden.l — '^^  divisions,   in  respect  of  which 
special  sessions  may  be  holden,  and  respecting  the  boundaries  of 
which  much  uncertainty  often  existed,  are  now  regulated,  except  in 
Middlesex,  by  9  Geo.  IV.  c.  43.     By  this  act,  any  two  or  more  justices 
of  any  county  or  district  having  a  separate  commission,  are  em- 
powered (f)  to  transmit  to  the  clerk  of  the  peace  a  statement  signed  by 
them,  of  the  places  within  their  county  which,  in  their  optnion,  would 
form  a  convenient  division  for  which  special  sessions  may  be  holden  in 
future — or  of  any  places  which  ought  to  be  annexed  to  any  subsisting 
division — specifying  the  limits  within  which  the  places  enumerated  are 
deemed  to  be,  the  divisions  which  will  be  affected  by  the  proposed 
change,  and  the  names  of  the  justices  usually  resident  and  acting  within 
the  boundaries  of  the  proposed  division  (g).    This  statement  is  to  be 
laid  by  the  clerk  of  the  peace  before  the  justices  at  the  ensuing  quarter 
sessions,  but  is  not  to  be  considered  till  the  following  sessions  (A).    Im- 
mediately after  the  sessions  when  the  statement  has  been  so  received, 
the  clerk  of  the  peace  is  to  cause  it  to  be  published  in  three  successive 
numbers  of  one  or  more  newspaper  or  newspapers  circulated  in  the 
county,  and  in  which  the  advertisements  of  the  county  business  are 
usually  inserted,  with  a  notice  that  such  statement  will  be  taken  into 
consideration  by  the  court  at  the  next  ensuing  quarter  sessions  (t).    At 
that  sessions  the  justices  are  to  proceed  to  the  consideration  of  the 
statement  so  made  and  advertized  ;  and  may  either  decide  upon  it  then, 
or  adjourn  the  consideration  to  a  future  session  (A).    They  may  either 
wholly  adopt  it,  adopt  in  part,  or  entirely  reject  it,  as  in  their  judg* 
ment  may  be  most  expedient  and  fitting  (/),  with  this  restriction,  that 
they  must  not  constitute  a  new  division,  unless  on  proof  upon  oath 
that  there  have  been  for  two  years  preceding  (altered  now  to  that  '*  at 
the  time  of  making  the  same  there  are")  (m),  at  the  least  five  justices 
residing  in  or  usually  acting  within  its  proposed  boundaries  (n).  If  they 
decide  on  adopting  the  proposed  change  in  the  whole  or  in  part,  either 
by  transferring  a  place  from  one  division  to  another,  or  by  creating  a 
new  division,  they  are  to  make  an  order  to  carry  their  views  into 
effect ;  if  that  order  extends  to  the  constituting  of  a  new  division,  they 

(/)  "  They  are  not  required  by  iny  (o)  9  Geo.  IV.  c.  43,  8.  I. 

act  to  divide/'  4  Bum's  J.  (by  D'Oyley  (A)  Sect.  2. 

&  Williams)  16  ;  and  lee  It.  r.  Dewm  It)  Sect.  3. 

ant.),  1  B.  &  Aid.  588  ;  R.  v.  PrUe,  {k)  Sect.  2. 

Caldecot,  623.     In  1831,  609  of  these  (/)  Sect.  2. 

<*  divisions  "  had  been  formed.     1  Po-  (m)  6  &  7  W.  lY.  c.  12,  s.  2. 

pnlation  Abstract,  A.D.  1831.  (n)  9  Geo.  lY.  c.  43,  s.  5. 
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«w™«ate  the  places  to  be  comprised  within  it,  and  name  it  from 

^.     **f  priDdpal  of  those  places ;  if  not,  they  must  specify  the 

witfciD  which  other  places  disannexed  from  a  former  division  shall 

he  ;  and,  io  either  case,  particularly  set  down  the  day  from 

^^,    "^  ^^"^  fWi  take  effect  (o).    The  clerk  of  the  peace  is  to 

wlff^JtL-?^^  *"  ^^  successive  numbers  of  such  newspapers  as 

Mr  lefened  to,  and  transmit  a  copy  to  every  high-constable  within 

Oe  iBiu  of  the  divisiim  it  may  create,  or  the  divisions  it  may  alter  (p). 

TWonier  thos  made  is  to  be  in  force  absolutely  for  twenty-one  years, 

radaced  to  three  years)  (q),  and  afterwards  until  some  further 

■  ■'•'*^  operating  as  to  the  l^ality  of  special  sessions,  the  at- 

"oeof  putles,  and  the  rights  and  liabilities  affected  by  a  division, 

It  be  controlled  by  a  general  order  regulating  anew  the  whole 

•cconling  to  the  provisions  of  9  Geo.  IV.  c.  43  (r). 

B^  the  magistrates  m  sessions  may,  if  they  think  fit,  instead  of  thus 

»g«l*ting  individaal   divisions,  execute  a  plan  for  dividing  anew  the 

•We  coanty  over  which  their  jurisdicUon  extends.     Instead,  there- 

^  of  proceeding  to  consider  any  particular  sUtanent  in  the  mode 

ly  pointed  out,  they  may  cause  inquiry  to  be  made  into  the 

hnea,  extent,  and  other  local  circumstances  of  all  the  existing 

and  then,  or  at  any  quarter  sessions  to  which  the  examina- 

tai  nay   be  adjonmed,  may  proceed  entirely  to  new   model  the 

"Tf—  of  the  county,  to  name  those  they  may  constitute,  and  to 

^wfy  the  places  and  limits  which  each  shaU  comprise  (s).     Such  order, 

»»oB  tnade,  is  not  only  to  be  published  in  three  successive  news- 

P«pos  (0,  but  to  be  transmitted  by  the  clerk  of  the  peace,  through 

t^Biacdiiini  of  the  post,  to  the  cburehwardens  and  overseers  of  every 

?wh  m  the  connty,  to  be  by  them  affixed  on  the  church  door,  with  a 

wtice  sped^n^^   when  the  order  will  be  enrolled,  and   within  what 

t«e  and  in  what  manner  appeals  may  be  made  against  it  (a).    The 

««lmcnt  is  to  Uke  place  not  earlier  than  the  fourth  session  after  the 

Older  is  made  ;  and,  at  any  preceding  session,  a  petition  in  writing 

•gMt  it,  in  whole  or  in  part,  may  be  presented— which  petition  may 

«  npported   by  witnesses,  and  on  its  hearing,  the  order  may  be 

*««ded  at  the  discretion  of  the  sessions  (*).     In  order,  however,  to 

«idc  the  petitioner  to  a  hearing,  he  must,  ten  clear  days  before  the 

«9BMDcenient  of  the  sessions,  serve  a  notice  in  writing,  specifying  the 


•-  9G«>.  IV.  c  43,  s.  4.  (,)  Sect.  7. 

^  ^^'  (i)  Sect.  8. 

f  SA  7  W.  IV.  c  12,  •-  1.  (i.)  Sect.  9. 

r  9  Geo,  IV.  €5-  43,  ».  B.  (,)  Sect.  9. 

c2 


20  OP   SPECIAL  8ISSI01IS   IV 

grounds  of  his  objection,  on  one  of  the  oveneera  of  the  poor,  or  on  the 
tithingman  or  constable,  or  on  two  substantial  inhabitants  of  the  parish 
in  which  he  resides ;  and  must,  twenty  clear  days  before  the  sessions, 
lodge  a  similar  notice  with  the  clerk  of  the  peace,  who  is  to  transmit  a 
copy  of  it  to  each  of  the  justices  acting  for  the  district  to  which  it 
relates  (y).  When  the  petitions  against  the  order  have  been  deter- 
mined, and  the  amendments,  if  deemed  requisite,  made,  the  order  is  to 
be  enrolled,  with  a  day  specified,  not  earlier  than  a  month,  when  it 
shall  come  into  operation  ;  from  which  time  it  shall  control  all  minor 
orders  previously  made ;  and  shall  itself  be  free  firom  variation  for  ten 
(2)  now  altered  to  three  years  (a).  When  enrolled,  this  order  is  to  be 
advertized  in  three  successive  newspapers  of  the  description  before 
specified,  and  a  copy  transmitted  to  every  magistrate  of  the  county  over 
which  it  is  to  operate,  by  the  clerk  of  the  peace  (6).  Neither  the  order, 
nor  any  proceeding  in  pursuance  of  the  act,  can  be  quashed  for  want 
of  form  or  removed  by  certiorari  (c). 

10  Geo.  IV,  c.  46. — Regulating  Hundreds  and  Ditfisions  of 
Counties,  as  affecting  High  Constables.'] — ^These  powers  of  quarter 
sessions,  under  the  above  act,  to  alter  existing  divisions  of  counties, 
and  to  constitute  new  divisions  for  holding  special  sessions,  are  recited 
in  10  Geo.  IV.  c.  46,  which  goes  on  to  state  in  its  preamble,  that  by 
the  exercise  of  such  powers  in  many  cases,  parts  of  a  hundred,  wapen- 
take, ward  or  other  dbtrict  in  the  nature  of  a  hundred,  will  be  severed 
for  the  above  purposes,  from  the  main  body  thereof,  so  as  to  be  there- 
after situate  in  two  or  more  divisions ;  and  that  as  by  divers  acts  it  is 
required  of  high  constables  to  give  notice  to,  or  to  serve  precepts  on, 
petty  constables,  churchwardens,  overseers  of  the  poor,  surveyors  of 
the  highways,  and  others,  a  duty  which  may  be  cast  upon  them  in  new 
cases  by  future  acts,  and  that  the  labour  of  executing  it  will  be  increased 
by  such  severance ;  and  that  difficulties  may  arise  in  the  due  execu- 
tion of  process  in  such  cases.  It  then  enacts  (</),  that  whenever  the 
quarter  sessions  shall,  under  9  Geo.  IV.  c.  43,  make  an  order  for 
changing  any  parish,  tithing,  township,  or  place,  from  one  division  to 
another,  or  for  constituting  any  new  division,  and  it  appears  to  them 
that  any  inconvenience  will  arise  from  such  change,  if  one  or  more 
high  constables  shall  continue  liable  to  perform  the  above  duties  in 

)  Sect.  8.  the  poor  law  act,  4  &  5  W.  IV.  c.  76. 
)  Sect.  10.  (b)  9  Geo.  IV.  c.  43,  •.  11. 

(a)  6  &  7  W.  IV.  c.  12,  b.  1.    So  en-  (c)  Sect.  12. 

acted  in  order  to  assimilate  the  duration  (d)  Sect.  1.    See  Reg,  v.  Watki$u9n, 

of  sach  a  diTiaion  to  that  of  unions  under  2  P.  &  D.  623,  arguendo. 
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respect  to  the  whok  of  his  or  their  hundred,  or  other  like  district,  the 
nine  coart  of  quarter  sessions  shall  make  an  order  for  remedying; 
sach  iocoDTenienoe,  either  by  directing  that  where  there  are  more  than 
one  high  constable,  snch  duties  shall  be  divided  between  them,  in  a 
aanner  directed  by  the  coart;  or  if  circumstances  shall  so  require, 
tliat  the  high  constable  or  high  constables  shall  be  entirely  exempted 
Iroai  the  performance  of  a  certain  portion  of  those  duties,  which  shall 
be  performed  by  the  high  constable  of  any  other  hundred,  or  by  some 
petty  constable,  tithingman,  or  other  peace-officer,  or  person  or  persons 
to  be  specified  in  the  onler ;  which  order  shall  be  binding  on  all  justices, 
officers,  and  persons  whomsoever.  The  act  then  contains  a  saving  for 
the  rights  of  lords  of  any  hundred,  manor,  or  other  franchise,  and  of 
permns  claiming  under  them  otherwise  than  as  to  the  service  of  process 
as  dwve  (e). 

6  4r  7  IF.  /F.  c.  12. — Power  to  Quarter  Sessions  to  fix  same 
Lvmis  to  Divisums  of  Counties  as  to  Poor  Law  Untons.] — ^The  legisla- 
tnre  has  contemplated  the  expediency  of  giving  power  to  affix  the 
same  fimits  to  the  divisions  of  every  county  except  Middlesex  (/),  as  to 
the  vnions  of  parishes  for  poor  law  purposes  under  4  &  5  W.  IV,  c. 
76 ;  and  has  passed  6  &  7  W.  IV.  c.  12,  to  enable  the  justices  of 
counties,  ridings,  or  divisions,  having  separate  commissions  of  the 
peace,  to  alter  and  revise  in  their  quarter  sessions  such  divisions  of 
eoonties  as  have  been  constituted  under  9  Geo.  IV.  c.  43,  at  the  ex- 
pintioQ  of  three  years,  instead  of  twenty-one  and  ten  years  limited  by 
that  act.  These  enactments  of  6  &  7  W.  IV.  have  been  introduced 
shove  in  their  proper  places,  with  all  those  parts  of  9  Geo.  IV.  c.  43, 
which  tbej  afibct. 

Hie  femaining  sections  of  6  &  7  W.  IV.  c.  12,  impose  the  same 
dalies  on  the  clerk  of  the  peace  as  to  divisions  formed  under  that  act, 
ss  ander  9  Geo.  IV.  c.  43  (g)^  with  the  same  reservation  of  a  right  to 
feHiiom  against  the  order  (A),  Proceedings  are  not  to  be  quashed  for 
want  of  fa^rm,  or  removed  by  certiorari  (t). 

It  has  been  held  that  there  is  no  appeal  against  an  order  made  pur- 
naat  to  9  Geo.  IV.  c.  43,  s.  2,  and  s.  4,  for  altering  the  arrangement 
of  parishes,  townships,  &c.,  in  order  to  hold  special  sessions  with  more 
convenience  ;  and  that  the  right  conferred  by  s.  8  and  9,  of  petitioning 


(«)  9  Geo.  IV.  c  43,  s.  2.  (A)  Sect.  4. 

(/)  Sect.  6.  («)  Sect.  6. 

(j)  Sect.  3. 
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against  the  order  at  the  fourth  quarter  sessions  held  next  after  the 
making  of  it,  is  confined  to  orders  made  under  s.  7  (/). 

Place  of  holding  Special  Sessions,] — The  place  of  holding  special 
sessions  may  be  fixed  by  those  who  convene  it  at  any  spot  within  their 
jurisdiction,  but  must  be  plainly  and  distinctly  stated  in  the  precepts 
and  notices  (A),  and  the  meeting  must  not  be  a  private  one,  e.  g,<,  with- 
out due  notice  given  (/),  or  after  the  general  meeting  is  over,  &c. 

Special  Sessions  not  to  be  holdenfor  the  same  Purpose  by  different 
Sets  of  Magistrates,] — It  is  most  desirable  that  where  two  sets  of  ma- 
gistrates have  concurrent  jurisdiction  within  a  district,  they  should 
ag^e  on  the  time  of  holding  their  special  sessions ;  but  if  they  do  not, 
then,  in  point  of  law,  the  first  special  session  holden  by  either  set  for 
any  particular  purpose,  as  licensing  alehousesi  &c.,  after  due  notice,  is 
the  only  legal  meeting,  and  excludes  the  other  set  from  any  jurisdic- 
tion to  meet  or  act  subsequently  in  the  same  matters;  for  as  they 
might  have  attended  and  voted  at  the  first  meeting,  their  holding  a 
subsequent  one,  and  assuming  to  act  thereat  so  as  to  wrest  the  juris- 
diction from  the  former  session,  is  indictable,  even  though  no  corrupt 
motive  appear  (m). 

Special  and  Petty  Sessions  in  Parts  of  Counties  detached  from  the 
main  body  of  the  County.] — By  7  &  8  Vict.  c.  61,  s.  1,  every  part  of 
any  county  in  England  and  Wales  which  is  detached  from  the  main 
body  of  such  county,  shall,  from  20lh  October,  1844,  be  considered  for 
all  purposes  (except  for  holding  coroner's  inquests  under  6  &  7  Vict, 
c.  12),  as  forming  part  of  that  county  (not  adding  riding,  parts,  or 
division),  of  which  it  is  considered  part  for  the  purpose  of  voting  at  an 
election  of  a  knight  of  the  shire.  By  sect.  3,  in  all  cases  where  any  such 
detached  part  of  a  county  formed,  before  6th  August,  1844,  a  separate 
division  in  which  special  and  petty  sessions  for  such  county  had  been 
usually  holden,  it  remains  a  separate  division  for  special  and  petty 
sessions  of  the  county  to  Which  it  shall  be  annexed  after  that  date 
until  the  justices  of  the  county  [adding  here,  riding,  parts,  or  division,] 
to  which  it  shall  be  annexed  after  6th  August,  1844,  shall  have  re- 

(J)  R,   r,   Derhythirt  (Jiutiees),  1       T.R.  451.     The  Southwark  case  of  con- 

Dowl.  Pr.  Cas.  386,  per  Taunton,  J.  current  joriadiction  of  the  London  and 

(k)  Dalton,  185.  Surrey  justices.     See  R,  v.  Glamorgm- 

(I)  R,  T.  Downs,  3  T.  R.  569.  shire  {Justices),  2  Nolan,  P.  L.  549. 

(m)  R.  T.  Sainsbury  and  another,  4 
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coMtitiited  such  divitton  for  tpecial  and  petty  seasiODS  of  the  peace 
■Oder  9  G.  IV.  c.  43.  and  6  &  7  W.  IV.  c.  12. 

By  sect.  2,  detached  portions  annexed  under  this  act  are  to  be  taken 
to  be  part  of  tlie  hundred,  wapentake,  ward,  rape,  lathe,  or  other  like  divi- 
•oo  by  which  it  is  wholly  or  for  the  most  part  surrounded,  or  to  which 
k  next  adjoins  in  the  county  to  which  it  will  thenceforth  bek>ng,  unless 
the  justices  of  the  county  [adding  here,  riding,  parts,  or  division],  in 
general  or  quarter  session  assembled,  declare  it  to  be  a  new  or  separate 
bondredyOr  other  like  division,  which  they  are  empowered  to  do ;  and  also, 
ia  every  case  in  which  there  appears  to  them  to  be  any  doubt  to  which 
of  snch  divinoDS  any  such  detached  part  shall  belong  under  this  act,  to 
deciaie  the  division  (i.  e.  cowun.  semb.  hundred,  &c.)  to  which  it 
daD  be  taken  to  belong — such  determination  to  be  final,  and  pub- 
fcffhed  in  the  London  Gazette ;  the  production  of  which  paper  shall  be 
evidence  thereof. 

AffeaU  from  Petty  or  Special  Sessions.]^n  general,  when  an 
sfipeal  to  general  or  general  quarter  sessions  is  given  from  any  petty 
sesaon,  special  petty  session,  or  special  session,  it  is  given  to  parties 
aggrieved  by  anything  d!em«  there;  and,  therefore,  if  the  inferior  tri- 
banal  makes  no  order,  e.  g.^  if  it  dismisses  a  complaint,  &c.,  no  appeal 
a  general  lies ;  but  this  is  held  otherwise  on  the  wording  of  3  G.  IV« 
c.  33,  s.  2  &  7y  for  recovering  against  the  hundred  damages  sustained 
finMi  rioteiB,  not  exceeding  £30,  if  the  complaint  is  dismissed  by  the 
special  petty  sessions  there  mentioned,  not  on  the  merits,  but  on  a 
aastaken  notion  of  the  law  (n). 

SECTION  IV. 
Or  AmmuAL  axd  othxr  Special  Sessions  Foa  lxcbhsino  Inns,  Ale 

AND  ViCTUALUNO-HOUSXS. 

Jkt  anthority  of  magistrates  to  grant  alehouse  licenses  takes  its  com- 
Bcncement  from  st.  5  &  6  Ed.  VI.  c.  25  (o).    Before  9  G.  IV.  passed. 


(•)  JL  V.  TWto*,  3  B.  &  Cr.  544 ;  oeniing  Uws,  to  far  at  relates  to  the 

i  DwL  St.  R.  434.  keepings  homes  for  retailing^  beer,  ale, 

N.B. — IW  "  qiecial  petty  sessions  "  and  porter,  have  been  annulled  by  11 

IB  thm  act,  to  mean  a  "  special  G.  IV.  and  1  W.  IV.  c.   64,  4  &  5 


properly  so  caUed,  t  e.,  one  of      W.  FV.  c.  85,  and  S  &  4  Vict.  c.  61, 
•Uch  every  justice  in  the  dirision  has      which  enable  rated  houieholdtrs,  with 


See  6  Sc  7  W.  IV.  c.  96,  s.  6.      certain  exceptions,  by  taking  out  licenses 

to  be  s^nted  by  the  commissioners  of 
(•)  8  Ad.  Sc  E.  285;  3  Nct.  &  P.      excise,  to  sell  ale,  beer,  porter,  eider,  or 
iS7.    Hie  restrictiTe  ctaoses  of  the  U-     p^fTy,  by  retail,  in  any  house  or  premises 
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Id  the  absence  of  corrupt  motive  the  discretion  of  licensing  justices  was 
held  a  good  answer  to  an  action  for  refusing  a  license,  {p)  and  to  a 
motion  for  a  criminal  information  for  so  doing  (q)* 

Time  and  Place  of  holding  General  Annual  Liceming  Meeting,] — 
By  9  O.  IV.  c.  61,  s.  1,  **  In  every  division  of  every  county  and  riding, 
and  of  every  division  of  the  county  of  Lincoln,  and  in  every  hundred  of 
every  county  not  being  within  any  such  division,  and  in  every  liberty, 
division  of  every  liberty,  county  of  a  city,  county  of  a  town,  city  and 
town  corporate,  in  that  part  of  the  United  Kingdom  called  England, 
there  shall  be  annually  holden  a  special  sessions  of  the  justices  of  the 
peace  (to  be  called  the  general  annual  licensing  meeting),  for  the  pur- 
pose of  granting  licenses  to  persons  keeping  or  being  about  to  keep 
inns,  alehouses,  and  victualling- houses,  to  sell  exciseable  liquors  by 
retail  to  be  drunk  or  consumed  on  the  premises  tlierein  specified  ;  and 
that  such  meetings  shall  be  holden  in  the  counties  of  Middlesex  and 
Surrey  within  the  first  ten  days  of  the  month  of  March,  and  in  every 
other  county  on  some  day  between  the  twentieth  day  of  August  and  the 
fourteenth  day  of  September  inclusive ;  and  that  it  shall  be  lawful  for 
the  justices  acting  in  and  for  such  county  or  place  assembled  at  such 
meeting,  or  at  any  adjournment  thereof,  and  not  as  hereinafter  disqua- 
lified from  acting,  to  grant  licenses  for  the  purposes  aforesaid  to  such 
persons  as  they  the  said  justices  shall  in  the  execution  of  the  powers 
herein  contained,  and  in  the  exercise  of  their  discretion,  deem  fit  and 
proper." 

Mode  of  convening  $uch  Meeting,] — By  9  G.  IV.  c.  61,  s.  2, 
*'  In  every  such  division  or  place  as  aforesaid  there  shall  be  holden, 
twenty-one  days  at  the  least  before  each  such  general  annual  licensing 
meeting,  a  petty  session  of  the  justices  acting  for  such  county  or  place, 
the  majority  of  whom  then  present  shall  by  a  precept  under  their  hands 
appoint  the  day,  hour,  and  place  upon  and  in  which  such  general  annual 
licensing  meeting  for  such  division  or  place  shall  be  holden,  and  shall 


specified  in  inch  licenee,  witbont  any  11- 
oense  from  magiitrates.  Stat.  9  6.  IV. 
c.  61 ,  is  howcTer,  still  in  force,  in  respect 
of  all  houses  opened  for  the  retailing  of 
other  ezdseable  liquors. 

Before  5  &  6  W.  IV.  c.  76,  s.  14, 
abolished  customs  of  eiclosive  trading 
in  boroughs,  it  was  held  that  the  keep- 
ing a  beer-shop  contrary  to  such  local 
custom  was  not  legalist  by  an  excise 


license  granted  under  11  O.  IV.  &  1 
W.  IV.  Leiceiter  {Mayor,  S^,)  ▼. 
Burgegt,  5  B.  &  Adol.  246. 

As  to  UceDsing  alehouses  in  the  Eng- 
lish uniTersities,  see  Reg  ▼.  Arekdall,  8 
Ad.  &  E.  281 ;  3  Ner.  &  P.  696,  Cam- 
bridge  case. 

(p)  Bauet  T.  Godeehall  3  Wils.  121. 

(9)  A.  V.  Yowkg,  1  Burr.  556. 
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dtfcd  such  fMneoept  to  the  high  constable  of  the  division  or  place  for 
vUch  such  meeting  is  to  be  holden,  requiring  him  within  five  days  next 
easoing  that  on  which  he  shall  have  received  such  precept,  to  order  the 
ttveral  peltj  constables  or  other  peace  officers  within  his  constablewick 
10  affix  or  caoae  to  be  affixed  on  the  door  of  the  church  or  chapel,  and 
wWre  there  shall  be  no  church  or  chapel,  on  some  other  public  and 
eoQspicnotts  place  within  their  respective  districts,  a  notice  of  the  day, 
hamr,  and  place  at  which  such  meeting  is  appointed  to  be  holden,  and 
to  give  tOy  or  to  leave  at  the  dwelling-house  of,  each  and  every  justice 
aetiag  for  soch  division  or  place,  and  of  each  and  every  person  keep- 
isg  an  imiy  or  who  shall  have  given  notice  of  his  intention  to  keep  an 
iaa,  and  to  apply  for  a  license  to  sell  exciseable  liquors  by  retail  to  be 
dnnik  or  consumed  on  the  premises,  within  their  respective  districts, 
a  copy  of  such  notice." 

AdfOMrmment  of  suck  Lieennng  Meeting,] — By  9  G.  I V.  c.  61,  s.  3, 
''It  shall   be  lawful  for  the  justices  acting  at  the  general  annual 
Boeasiiig   meeting,  and  they  are  hereby  required,  to  continue  such 
•eethig  by  adjournment  to  such  day  or  days,  and  to  such  place  or 
places  within  the  division  or  place  for  which  such  meeting  shall  be 
lH>lden  as  soch  justices  may  deem  most  convenient  and  sufficient  for 
eaabfing  penons  keeping  inns  within  such  division  or  place  to  apply  for 
sack  license ;  provided,  nevertheless,  that  the  adjourned  meeting  to  be 
holden  next  after  soch  general  annual  licensing  meeting  shall  not  be  so 
holden  in  or  opon  any  of  the  five  days  next  ensuing  that  on  which  such 
general  annual  licensing  meeting  shall  have  been  holden  as  aforesaid  : 
lad  that  every  adjournment  of  the  said  general  annual  licensing  meet- 
ing shall  be  holden  within  the  month  of  March,  in  the  counties  of 
Middlesex  and  Surrey,  and  of  August  and  September  in  every  other 
ooonty/' 

AppoJMiment  of  other  Special  SestUms  to  facilitate  Transfer  of 
Lkemses.]—By  9  O.  IV.  c.  61,  s.  4,  "The  justices  assembled  at 
the  general  annual  licensing  meeting  in  every  subsequent  year,  shall 
appoint  not  lees  tkam  four  nor  more  than  eight  specitU  sessions^  to  be 
boUen,  in  the  division  or  place  for  which  each  such  meeting  shall  be 
holden  in  the  year  next  ensuing  such  general  annual  licensing  meeting, 
at  periods  as  near  as  may  be  equally  distant ;  at  which  special  session 
it  shaD  be  lawful  for  the  justices  then  and  there  assembled,  in  the  cases 
sad  in  the  manner  and  for  the  time  hereinafter  directed,  to  license  such 
intending  to  keep  inns  theretofore  kept  by  other  persons,  being 
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about  to  remove  from  each  innsy  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained,  and  in  the  exercise  of  their 
discretion,  deem  6t  and  proper  persons,  under  the  provisions  hereinafter 
enacted,  to  be  licensed  to  sell  ezciseable  liquors  by  retail  to  be  drunk  or 
consumed  on  the  premises." 

Notices  of  Adjourned  or  of  other  Special  Sessions  for  purposes  of' 
Licensing  Act,] — By  9  G.  IV.  c.  61,  s.  5,  *'  Whenever  the  justices 
shall  have  ordered  any  such  adjournment  of  the  general  annual  licensing 
meeting,  or  shall  have  appointed  such  special  sessions  as  aforesaid,  the 
day,  hour,  and  place,  for  holding  every  such  adjourned  meeting,  and 
every  such  special  session,  shall  be  appointed  by  precept  of  the  majority 
of  the  said  justices,  directed  to  the  high  constable,  requiring  notices 
similar  in  form  to  those  given  at  the  general  annual  licensing  meetings 
to  be  affixed  on  the  door  of  the  church  or  chapel,  or  on  some 
other  public  and  conspicuous  place,  and  to  be  served  upon  the  same 
parties/' 

Certedn  Justices  disqualified  from  actmg.] — By  9  G.  IV.  c.  61 ,  s.  6» 
*'  No  justice  who  shall  be  a  common  brewer,  distiller,  maker  of  malt 
for  sale,  or  retailer  of  malt,  or  of  any  exciseaUe  liquor,  or  who  shall 
be  concerned  in  partnership  with  any  common  brewer,  distiller,  maker 
of  malt  for  sale,  or  retailer  of  malt,  or  of  any  exciseable  liquor,  shall 
act  in  or  be  present  at  any  general  annual  licensing  meeting,  or  at  any 
adjournment  thereof,  or  at  any  special  session  for  granting  or  trans- 
ferring licenses  under  this  act,  or  shall  take  part  in  the  discussion  or 
adjudication  of  the  justices  upon  any  application  for  a  license,  or  upon 
any  appeal  therefrom  ;  and  no  justice  shall  act  upon  any  of  the  afore- 
said occasions,  in  the  case  of  any  house  licensed  or  about  to  be  Ucensed 
under  this  act,  of  which  such  justice  shall  be  the  owner,  or  for  the 
owner  of  which  he  shall  be  manager  or  agent,  or  of  any  house  beings 
in  whole  or  in  part  the  property  of  any  common  brewer,  distiller, 
maker  of  malt  for  sale,  or  retailer  of  malt,  or  of  any  exciseable  liquor, 
to  whom  such  justice  shall  be  either  by  blood  or  by  marriage  the 
father,  son,  or  brother,  or  of  whom  such  justice  shall  be  the  partner  in 
any  other  trade  or  calling :  and  that  every  justice  who  being  hereby 
disquahfied  shall  knowingly  or  wilfully  so  offend,  shall  for  every  sdch 
offence  forfeit  and  pay  the  sum  of  £100 ;  provided  always  that  nothing 
herein  contained  shall  extend  to  disqualify  any  justice  (not  otherwise 
disqualified,  and  having  no  beneficial  interest  in  the  house  licensed,  or 
about  to  be  licensed,  under  this  act)  from  acting  on  any  of  the  occasions 
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iftwirl,  bj  reason  of  the  legal  estate  in  such  house  being  vested  in  him 
ai  trustee  for  any  person  or  persons,  or  for  any  charitable  or  public  use 
or  parpose  whataoeTer/' 


Comniy  JmsHees  empowered  to  act  in  Liberties^  Counties  of  Cities  or 
TawmSf  Cities^  |rc.  corporate ^  where  there  are  not  two  qualified  Justices 
{r).] — By  9  G.  IV.  c.  61 .  s.  7, — Whenever  at  any  of  the  meetings  to  be 
boUeii  as  aforeaaidy  for  any  liberty,  county  of  a  city  or  town,  city  or 
town  oorporale,  there  shall  not  be  present  at  least  ttoo  justices  acting  in 
aad  for  any  sQcb  liberty,  county  of  a  city,  or  town,  city  or  town  corpo- 
rate, who  are  not  disqualified,  it  shall  be  lawful  for  the  justices  acting 
ia  aad  for  the  coooty  or  counties  adjoining  to  such  liberty,  county  of  a 
cky,  comty  of  a  town,  city  or  town  corporate,  and  not  disqualified 
from  acting,  to  act  within  such  liberty  or  place,  and  with  the  justice  or 
justices  thereof,  not  as  hereinbefore  disqualified,  who  shall  be  present 
at  any  aocb  meeting  as  aforesaid,  for  the  purpose  of  granting  or  trans- 
ferring licenses  under,  or  of  hearing  complaints  as  to  offences  against 
this  act,  any  law,  custom,  or  usage  to  the  contrary  notwithstanding." 

Cimque  Ports  and  English  Universities  Mrempfed.]— By  9  O.  IV. 
c  61,  a.  3,  the  Cinque  Ports  are  exempted  from  this  last  provision ; 
and  by  a.  36,  nothing  in  the  act  alters  or  affects  the  rights  or  privileges 
of  the  naiversities  of  Oxford  or  Cambridge,  or  the  powers  of  their  Vice- 
Chanoellofa  («),  or  the  Vintners'  Company  of  London,  or  the  time  of 
giaatJDg  licenses  for  keeping  inns  in  London.  (See  other  provision 
of  a  like  kind,  6  &  7  W.  IV.  c.  105,  s.  11  ;  5  &  6  W.  IV.  c.  76,  s. 
134, 135;  5  &  6  Vict,  c  44,  s.  6.) 

Lteeneimg,  ifc.  Questions  to  be  decided  hf  Majority  present,] — By 
9  O.  rv.  c  61,  s.  9, — **  When  (at  any  of  the  meetings  aforesaid)  any 
qaestkm  touching  the  granting,  withholding,  or  transferring  any  license, 
or  the  fitness  of  the  person  applying  for  such  liceue,  or  of  the  house 
ioteoded  to  be  kept  by  such  person,  shall  arise,  such  question  shall 


(r)  Sinoe  5  &  6  W.  IV.  e.  76,  a.  Ill, 


*t 


ikm  dnae  seauiof  in  force  odIj  «•  to 
■0/  barilla  a  grant  of  a  aepa- 
of  ifoartcr  acationa  of  the 
tbst  aet ;  for  by  tbe  aame 
BO  pait  of  aaj  boioogb  in  and 
far  mhiA  m  aeparmta  eowt  of  qnarter 
■a  of  tbe  peaea  ihali  ba  boklen, 
be  witbin  tbe  jnrisiliction  of  the 
of  any  county  from  which  such 
bam^  krfere  tke  pe$imf  of  iki$  aet 


woM  exenqtt,  any  law,  itatnte,  letters 
patent,  eharter,  grant,  or  cuitom  to  the 
contrary  notwithstanding."— See  this 
section,  pott  Chap.  III. 

(«)  See  5  B.  &  Adol.  250, 253.  In 
IL  r,ArekdaU,S  Ad.  St  E,2Sl  I  the  ez- 
clasiTO  right  of  the  ViceoChancellor  of 
Cambridge  University  to  license  inns 
within  (Uambridge  is  so  far  affirmed  as  to 
decide  that  no  quo  warranto  lies  for 
exercising  that  franchise. 
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be  detennioed  by  the  majority  of  justices  not  disqualified,  who  shall 
be  present  when  such  question  shall  arise ;  and  every  license  granted 
under  the  authority  of  this  act  shall  be  signed  by  the  majority  of  the 
justices,  not  disqualified,  who  shall  be  present  when  such  license  shall 
be  granted/' 


Notices  required  from  Applicants  for  Licenses  for  Houses  not  pre* 
viausly  licensed.] — By  s.  10,  Every  person  intending  to  apply  for  a 
license  to  sell  exciseable  liquor  by  retail,  to  be  drunk  or  consumed  in 
any  house  not  theretofore  kept  as  an  inn,  shall  affix,  or  cause  to  be 
affixed,  a  notice  on  the  door  of  such  house,  and  on  the  door  of  the 
church  or  chapel  of  the  parish  or  place  in  which  such  house  shall  be 
situate,  and  where  there  shall  be  no  church  or  chapel,  on  some  other 
public  and  conspicuous  place  within  such  parish  or  place,  on  three 
several  Sundays,  between  the  first  day  of  January  and  the  last  of 
February,  in  Middlesex  and  Surrey,  and  elsewhere  between  the  first 
day  of  June  and  the  last  of  July,  at  some  time  between  the  hours  of 
ten  in  the  forenoon  and  four  in  the  afternoon,  and  shall  serve  a  copy  of 
such  notice  upon  one  of  the  overseers  of  the  poor,  and  upon  one  of  the 
constables,  or  other  peace-officers  of  the  said  parish  or  place,  within 
the  month  of  February  in  Middlesex  and  Surrey,  and  elsewhere  within 
the  month  of  July  prior  to  the  general  annual  licensing  meeting  ;  and 
every  such  notice,  and  the  copies  thereof,  shall  be  written  in  a  fair  and 
legible  hand,  or  printed,  and  shall  be  according  to  the  form  (t)  in  the 
schedule  hereunto  annexed,  marked  A.,  and  shall  be  signed  by  the 
party  intending  to  make  such  application,  or  by  his  agent  thereunto 
authorized  (u )  and  shall  set  forth  the  situation  of  the  house  in  a  true 
and  particular  manner,  and  the  christian  and  surname  of  the  party 
applying,  together  with  the  place  of  his  residence,  and  his  trade  or  call- 
ing during  the  six  months  previous  to  the  time  of  serving  such  notice, 
and  his  intention  to  apply  for  a  license  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  in  such  house  or  premises"  (x). 


(/)  Seemi  imperative,  R.  t.  J^ffHes, 
4  T.  R.  769. 

(«)  Anthoiityneed  not  be  in  writing. 
See  10  Bing.  378  ;  2  Bing.  N.  C.  776. 
(or)  The  following  ia  the  form  of  the 
notice  referred  to  :— 
Notice  qf  intended  tgfpUeation/or  lieeme 
to  eeli  exeieeable  liquore  by  retail. 
To  the  overseers  of  the  poor,  and 
the  constable  of  the  parish  of 
— — ,  and  to  all  whom  it  may 
concern : 


I,  A.  B.  {ttate  the  trade  or  oempa^ 

tion)  now  residing  at in  the  parish 

of in  the  oonnty  of  —  and  for 

six  months  past  having  resided  at . 

in  the  parish  of  ^—  {or  tn  the  eevertU 

pmriehee  qf )  in  the  county  (or  in 

the  eountiea^  of ,  do  hereby  give 

notice,  that  (ifappHcation  ie  intended  to 
be  made  to  a  epeeial  seeaion,  here  etaie 
the  cttuee/br  eueh  t^plieation)  it  ia  my 
intention  to  apply  at  the  general  annual 
licensing  meeting  {or  at  the  epeeial  «m- 
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Neika  reqtnred  am  Transfer  of  LicenseJl^-By  9  G.  IV.  c,  61,  s. 
11,  every  person  hokliog  a  license  under  the  aathority  of  this  act,  or 
h»  bebsy  ezecotors,  administrators,  or  assigns,  being  desirous  to  trans- 
fer soch  license  to  some  other  person,  and  intending  to  apply  at  the 
^wctal  seasioa  then  next  ensuing  for  permission  so  to  do,  shall,  6ve 
dsjt  St  the  least  prior  to  such  special  session,  serve  a  notice  of  such  his 
istntion  upon  one  of  the  overseers  of  the  poor,  and  upon  one  of  the 
coHtables  or  other  peace-officers  of  the  parish  or  place  in  which  the 
boose  kept  by  the  person  so  holding  such  license  is  situate,  and  every 
nch  notice  shall  be  written  in  a  fair  and  legible  hand,  or  printed,  and 
dbsfl  be  according  to  the  form  in  the  schedule  hereunto  annexed,  marked 
B.,  snd  shall  be  sig;ned  by  the  party  intending  to  make  such  application, 
or  by  his  agent  thereunto  authorized,  (y )  and  shall  set  forth  the  christian 
aad  surname  of  the  person  to  whom  it  is  intended  that  such  license 
dtsn  be  transferred,  together  with  the  place  of  his  residence,  and  his 
trade  or  calling  during  the  six  months  previous  to  the  time  of  sending 
sncb  notice.**  (2). 


be  Iwlden  at 


C 


•-*f 


00  the  — 
,  for  a  Ueeiue 
bqvort  by  reUil,  to  be 
eoBSomed  in  the  bouse  or  pre- 
belonsing,  titnate  at 
ike  hemae  imimded  to  be 
ike  iUMoium  of  U, 
9f  wkom  remied,  the  pretmi 
,  whether  kept  or  tued  a» 
or  mehudime'houte, 
the  three  yemre  freeeding,  and  ff 
vhmm^mmdmmderwhei^gns)  and 
I  iBtciid  to  keep  at  an  inn,  ale- 
or  TktQallins-boase. 

my  hand  tbia  — ^  day 
tboipaand  eight  bnndred 


N  Jl. — A  eopy  of  tbis  notice  to  be 

ooe  of  tbe  oveneera  of  tbe 

vpon  one  of  tbe  oonstablet  or 

eaoe-ofioera  of  tbe    pariah   in 

aitnate  tbe  hovie  intended  to  be 


Cr) 

(x)  ne  following  is  tbe  form  of  the 
to  be  given  of  tbe  application  to 


To  Hm  oTcneers  of  tbe  poor  and 
OBstables  of  the  parish  of 

in  the  county  of and 

to  all  whom  it  may  concern : 
I,  A^.  (ar  we,  the  exeeeiore,  ifc,  ^e. 
^theleieA.  B.)  vietnaller,  being  an- 
by  virtue  of  tbe  license  granted 


to  me  {or  him  or  her)  at  the  general 
annual  licensing  meeting  {or  speeiel  tee- 

jten)  held  at  »—  on  the day  of 

■         one  thousand  eight  hundred  and 

to  sell  ezdseable  liquors  by  retail, 

to  be  drunk  or  consumed  in  tbe  bouse 
or  premises  thereunto  belonging,  situate 
at  (here  deeeribe  the  eituation  ^  the 
hemee),  and  commonly  known  by  the 

sign  of  the ,  do  hereby  give  notice, 

that  it  is  my  (or  our)  intention  to  apply 
at  the  spedal  session  to  be  holden  at 

—  in  the  county  of on  the 

day  of  »—  one  thousand  eight  hundred 

and for  permission  to  transfer  tbe 

above-mentioned  license  to  C.  D.  {state 
hie  trade  or  occupation)  now  residing  at 

in  tbe  parish  of in  the  county 

of  •— ^  and  for  six  months  last  past 

having  resided  at {or  in  the  eeeeral 

periehee  qf )  in  the  county  of 

{or  eountieeqf ),  that  tbe  said  CD. 

intending  to  keep  as  an  inn,  alehouse, 
or  victualling-house,  the  said  house,  &c. 
as  aforesaid,  kept  by  me,  {or  ue)  may 
sell  exdseable  Uquors  by  retaO,  to  be 
drunk  or  consumed  in  the  said  house,  or 
premises  thereunto  belonging. 

Given  under  my  hand  this  day 

of  '   one  thousand  eight  hundred 

and  ■ 

N.B. — ^A  copy  of  this  notice  to  be 
served  upon  one  of  the  overseers  of  the 
poor,  and  upon  one  of  the  constables  or 
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The  transfer  of  such  licenses  is  further  facilitated  by  allowing  it  to 
be  made  by  indorsement  ^ipetty  sessions,  so  as  to  authorize  the  assignee, 
if  not  disqualified  by  law,  to  carry  on  the  business  till  the  next  ensuing 
special  session  to  be  held  for  similar  purposes.  Within  the  metropolitan 
police  district*  except  in  Southwark,  the  application  for  such  transfers 
must  be  made  to  a  police  magistrate  (a).  If  on  such  application  it 
is  proved  to  the  satisfactioaof  such  magistrate,  or  of  the  petty  sessions, 
that  any  license  granted  pursuant  to  9  G.  IV.  has  been  lost  or  mislaid, 
a  copy,  certified  to  be  true,  under  the  hand  of  the  clerk  to  the  licensing 
justices,  shall  be  received  in  evidence,  and  indorsed  under  this  act  as  the 
original  might  have  been  {h) :  a  fee  of  2f.  6^.  is  allowed  for  every  such 
certified  copy,  uid  every  such  indorsement  (c).  If  any  justice  dis- 
qualified by  law  to  act  at  a  meeting  or  special  session  for  licensing  shall 
act  as  such  at  the  above  petty  session,  he  is  liable  to  the  penalty  provided 
by9G.  IV.  c.  61,s.  6,(rf). 

Party  hindered  from  personally  attending  licensing  Meeting.'\ — 9 
G.  IV.  c.  61,  s.  12,  thus  enables  the  meeting  to  dispense  with  the  atten- 
dance of  applicants  prevented  from  attending  in  person : — ''  If  any 
person  intending  to  apply  at  the  general  annual  licensing  meeting, 
or  at  any  adjournment  thereof,  or  at  any  special  session,  for  any 
license  to  be  granted  under  the  authority  of  this  act,  or  for  the  transfer 
of  any  such  license,  shall  be  hindered  by  sickness  or  infirmity,  or  by 
any  other  reasonable  cause,  from  attending  in  person  at  any  such  meet- 
ing, it  shall  be  lawful  for  the  justices  there  assembled  to  grant  or  transfer 
such  license  to  such  person  so  hindered  from  attending,  and  to  deliver 
the  same  to  any  person  then  present,  who  shall  be  duly  authorized  by 
the  person  so  hindered  from  attending  to  receive  the  same,  proof  being 
adduced  to  the  satisfaction  of  such  justices,  who  are  hereby  empowered 
to  examine  upon  oath  into  the  matter  of  such  allegation,  that  such 
person  is  hindered  from  attending  by  good  and  sufficient  cause." 

Form  and  Duration  of  License.] — By  9  G.  IV.  c.  61 ,  s.  13,  and  the 
schedule  to  which  it  refers,  every  license  granted  under  the  authority 
of  the  act  shall  be  according  to  the  form  in  the  schedule  (marked  C), 
and  shall  be  in  force  in  Middlesex  and  Surrey  from  the  5th  April,  and 
elsewhere  from  the  10th  October,  after  the  granting  thereof,  for  one 

other  peace'Officersofthe  parish  in  which  (b)  Id.  i.  2. 

it  situate  the  house  kept  by  the  person  (e)  Id.  s.  3. 

whose  notice  it  is.  (if)  Id.  s.  4. 
(a)  5&6  Vict.  c.  44,  s.  1. 
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wUe  year  thaice  retpecUvely  next  ensuing,  and  no  longer ;  and  every 
fioeme  for  the  purpoaes  aforesaid,  which  ahali  be  granted  at  any  other 
tue  or  place,  or  in  any  other  form  than  that  hereby  directed,  except 
as  hereioafter  excepted,  shall  not  entitle  any  person  to  obtain  an  excise 
Loeaie  for  selling  exciseable  liquors  by  retail,  to  be  dmnk  or  consumed 
OD  the  premises  of  the  person  licensed,  and  shall  be  utterly  void  to  all 
loteats  and  porposes  (e). 


At  tht  general  aniwiil  licensing  meet- 
)•(  {tt  tm  m^omrmmemi  qf  tke  general 


meeim^f  mrmi  a  tpeeiai 
^ty  matin)  of  her  Majesty's  jostioes 
of  the  pcaee  acting  for  tiie  division  (or 

tt9^,  4v.  M  ike  MM  mag  he)  of 

ia  the  OMDity  of  bolden  at  

n  the day  of in  the  year 


Gmim^  frtsh  Licenses  on  emergency  of  Deaths  quitting  the  Pre^ 
'h  j'c*  4r^.,  before  expiration  of  licenseJ] — By  9  Greo.  IV.  c.  61, 
i.  li,  if  any  person,  duly  licensed  under  this  act,  shaU  (before  the  ex- 
pintion  of  such  license)  die,  or  shall  be,  by  sickness  or  other  infirmity, 
nsdcred  incapable  of  keeping  an  inn,  or  shall  become  bankrupt,  or  shall 
tike  the  benefit  of  any  act  for  the  relief  of  insolvent  debtors ;  or  if  any 
penoQ  so  licensed,  or  the  heirs,  executors,  administrators,  or  assigns 
of  loj  person  so  licensed,  shall  remove  from  or  yield  up  the  possession 

(f^  The  following  is  the  form  of  the      late  or  adulterate  the  same,  or  sell  the 

same  knowing  them  to  have  been  fran- 
dulently  dilated  or  adulterated  ;  and  do 
not  use  in  selling  thereof  any  weights  or 
measures  that  are  not  of  the  legal  stand- 
and  ;  and  do  not  wilfully  or  knowingly 
permit  drunkenness  or  other  disorderly 
conduct  in  his  (or  her)  house  or  pre- 
mises ;  and  do  not  knowingly  suifer  any 
unlawful  games  or  any  gaming  whatso- 
ever therein;  and  do  not  knowios^y 
permit  or  suffer  persons  of  notoriously 
bad  character  to  assemble  and  meet  to- 
gether therein ;  and  do  not  keep  open 
his  (or  her)  house,  eieept  for  the  re- 
ception of  travellers,  nor  permit  or  suf- 
fer any  beer  or  other  exciseable  liquor 
to  be  conveyed  from  or  out  of  his  (or 
her)  premises,  daring  the  usual  hours  of 
the  morning  and  afternoon  divine  ser- 
vice in  the  church  or  ehapel  of  the  pa- 
rish or  place  in  which  his  (or  her)  house 
is  situated,  on  Sundays,  Christmas  Day, 
or  Good  Friday,  but  do  maintain  gocNi 
order  and  rule  therein ;  and  this  license 

shall  continue  in  force  from  the 

day  of  •— «—  next  until  the day  of 

'  '  ■■  then  next  ensuing,  and  no  longer ; 
provided  that  the  said  A.  L.  shall  not 
in  the  meantime  become  a  sheriff's 
officer,  or  officer  executing  the  process 
of  any  court  of  justice,  in  either  of  which 
cases  this  license  shall  be  Toid. 

Given  under  our  hands  and  seals  the 
day  and  at  the  place  first  above  written. 


hundred  and 
far  the  purpose  of  granting  licenses  to 
ptnoQs  keeping  inns,  alehouses,  and 
netmlliag.himaea,  to  adl  exeiseaUe  U- 
^fon  by  retaOv  to  be  drunk  or  con* 
smed  oa  their prenuses,  we, being— -^ 
•f  her  MijestyU  justicea  of  the  peace 
MtiBg  Cor  the  said  county  (or  Uhertg, 
^.,  4rv«,  St  the  esse  mag  be),  and  behig 
^  BHiority  of  thooe  assembled  at  the 
toA  sesBiMi,  do  hereby  authorise  and 

^^fo^er  Jl  L.,  now  dwelling  at 

ia  tkc  parish  of and  keeping  (or 

■twAaf  <•  heip)  ah  inn,  aldiouse,  or 

^tctadjfiag-house,  at  the  sign  of  the 

o  the of in  the  division  and 

cMttyafaiesaid,  to  sell  by  retail  there- 
hfUd  ia  the  premises  thereunto  be- 
''^^iBf,  an  such  exciseable  liquors  as 
^  aid  A.  L.  shall  be  lioenaed  and  em- 
P^vcnd  to  sen  under  the  authority  and 
^■liswin  of  any  excise  license,  and  to 
pnait  aU  sueh  liquors  to  be  dirunk  or 
"  in  his  said  bouse,  or  in  the 
thereunto  behmgiBg ;  provided 
bit  he  (sr  tie)  do  not  fraudulently  di- 
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of  the  house  specified  in  such  license ;  or  if  the  occupier  of  any  such 
house,  being  about  to  quit  the  same,  shall  have  wilfully  omitted,  or 
shall  have  neglected  to  apply  at  the  general  annual  licensing  meeting, 
or  at  any  adjournment  thereof,  for  a  license  to  continue  to  sell  excise- 
able  liquors  by  retail,  to  be  drunk  or  consumed  in  such  house ;  or  if  any 
house,  being  kept  as  an  inn  by  any  person  duly  licensed  as  aforesaid, 
shall  be,  or  be  about  to  be,  pulled  down  or  occupied  under  the  provi- 
sions of  any  act  for  the  improvement  of  the  highways,  or  for  any  other 
public  purpose ;  or  shall  be,  by  fire,  tempest,  or  other  unforeseen  and 
unavoidable  calamity,  rendered  unfit  for  the  reception  of  travellers  and 
for  the  other  legal  purposes  of  an  inn  ;  it  shall  be  lawful  for  the  justices 
assembled  as  aforesaid  at  a  special  session,  holden  under  the  authority 
of  this  act,  for  the  division  or  place  in  which  the  house  so  kept  or  having 
been  kept,  shall  be  situate,  in  any  one  of  the  above-mentioned  cases, 
and  in  such  cases  only,  to  grant  to  the  heirs,  executors,  &c.,  of  the 
person  so  dying,  or  to  the  assigns  of  such  person  becoming  incapable 
of  keeping  an  inn,  or  to  the  assignee  or  assignees  of  such  bankrupt  or 
insolvent,  or  to  any  new  tenant  or  occupier  of  any  house  having  so 
become  unoccupied,  or  to  any  person  to  whom  such  heirs,  executors, 
administrators,  or  assigns  shall,  by  sale  or  otherwise,  have  bond  fide  con- 
veyed or  otherwise  made  over  his  or  their  interest  in  the  occupation  and 
keeping  of  such  house,  a  license  to  sell  exciseable  liquors  by  retail,  to 
be  drunk  or  consumed  in  such  house,  or  the  premises  thereunto  belong- 
ing ;  or  to  grant  to  the  person  whose  house  shall  as  aforesaid  have  been 
or  shall  be  about  to  be  pulled  down  or  occupied  for  the  improvement  of 
the  highways,  or  for  any  other  public  purpose,  or  have  become  unfit  fi^r 
the  reception  of  travellers,  or  for  the  other  legal  purposes  of  an  inn,  and 
who  shall  open  and  keep  as  an  inn  some  other  fit  and  convenient  house, 
a  license  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
therein ;  Provided  always,  that  every  such  license  shall  continue  in  force 
only  from  the  day  on  which  it  shall  be  granted  until  5th  April  or  10th 
October  then  next  ensuing,  as  the  case  may  be:  Provided  also,  that 
every  person  intending  to  apply,  in  any  of  the  above-mentioned  cases, 
at  any  such  special  session  for  a  license  to  sell  exciseable  liquors  by  retail, 
to  be  drunk  or  consumed  in  a  house  or  premises  thereunto  belonging, 
in  which  exciseable  liquors  shall  not  have  been  sold  by  retail,  to  be  drunk 
or  consumed  on  the  premises,  by  virtue  of  a  license  granted  at  the  annual 
licensing  meeting  next  before  such  special  session,  shall,  on  some  one 
Sunday  within  the  six  weeks  next  before  such  special  session,  at  some 
time  between  the  hours  of  ten  in  the  forenoon  and  four  in  the  afternoon, 
fix  or  cause  to  be  affixed  on  the  door  of  such  house,  and  on  the  door 
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of  the  chaidi  or  dmpel  of  the  parish  or  place  in  which  soch  house  shall 
be  fltule,  and  where  there  shall  be  no  church  or  chapd,  on  some  other 
piUeaiid  coQSpiciioiis  place  wtthio  such  parish  or  place,  sach  and  the 
lib  Botioe  as  is  hereinbefore  directed  to  be  affixed  by  every  person  in- 
lesdiog  to  apply  at  the  general  annual  licensing  meeting  for  a  license 
to  kD  exdseable  liqofws  by  retail,  to  be  drunk  or  consumed  in  a  house 
OBt  tiKretolbre  kept  as  an  inn,  and  shall  in  like  manner  serve  copies  of 
Ik  ttid  notice  on  one  of  the  overseers  of  the  poor,  and  on  one  of  the 
oossubles  or  other  peace-officers  of  such  parish  or  place/' 

Fea  o»  laeensesj] — 9  G.  IV.  c.  61 ,  s.  15,  thus  regulates  the  fees  to 
beptid  in  respect  of  licenses ;  for  the  petty  constable,  or  other  peace- 
oioer,  far  nermg  notices,  and  for  all  other  services  hereby  required  of 
adi  petty  constable  or  other  peace-officer,  the  sum  of  Is. ;  for  the 
dcrk  of  the  justices,  for  the  license,  the  sum  of  5s. ;  and  for  preparing  the 
pRcepls  to  be  directed  to  the  high  constable,  and  notices  to  be  delivered 
by  die  petty  constable,  as  required  by  this  act,  the  sum  of  Is.  6d.: 
ad  every  such  derfc,  who  shall  demand  or  receive  fiom  any  person  for 
■ck  respective  fees  in  this  behalf  any  greater  sum,  or  anything  of 
gRsler  vabe  than  the  sums  hereinbefore  specified,  being  in  the  whole 
7<.  6dL,  ihall  for  every  such  ofience,  on  conviction  before  one  justice, 
fcdotaad  pay  the  sum  of  £5. 

Skerifg*  Officers^  |rc.,  disabled  from  using  Publicans  Xicenss.]— 
Bt  section  16,  sheriffii*  officers,  and  all  officers  executing  process  of 
vy  ooort,  are  disabled  from  receiving  or  using  any  license  under  the 
puit;  sod  the  grant  or  transfer  to  them  of  any  license  is  made  abso- 
hlelyvoid. 

No  Excise  License  to  be  granted  for  retailing  Liquor  to  be  drunk 
M  Preaiises  not  licensed  by  MagistratesJl—By  9  G.  IV.  c.  61,  s.  17, 
>o  eidse  license  for  retailing  ezciseable  liquors  is  to  be  granted  for 
ftummmg  Hquars  on  the  premises,  unless  the  magistrates'  license  be 
P^etioQily  obtained ;  and  if  such  excise  license  be  granted  it  is  a  mere 

«IBiy{/). 

Proceedings  against  Publicans  for  Offences  against  Terms  of  their 
l^tUMct] — By  9  O*  IV.  c.  61,  s.  21,  a  scale  is  given  for  punishing 
^ceaied  publicans  for  offences  against  the  tenor  of  their  license.    The 


(/)  See  Brooktr  t.  Wood,  5  B.  &  Adol.  1052. 
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conyictions  for  the  two  first  offenceB  may  be  before  two  justices,  but  the 
third  offence  must  come  before  the  special  session  appointed  by  the 
general  annual  licensing  meeting,  or  before  that  meeting  itself,  either 
for  final  decision  or  to  be  remitted  to  the  quarter  sessions.    It  seems, 
therefore,  proper  to  introduce  the  whole  clause  into  this  place,  as  be- 
longing to  the  peculiar  functions  of  special  sessions,     it  enacts,— 
**  That  every  person  licensed  under  this  act,  who  shall  be  convicted 
before  two  justices,  acting  in  or  for  the  division  or  place  in  which 
shall  be  situate  the  house  kept,  or  theretofore  kept,  by  such  person, 
of  any  offence  against  the  tenor  of  the  license  to  him  granted,  shall, 
unless  proof  be  adduced  to  the  satisfaction  of  such  justices,  that 
such  person  had  been  theretofore  convicted  before  two  justices  within 
the  space  of  three  years  neit  preceding  of  some  offence  against  the 
tenor  of  the  license  subsisting  at  the  time  when  such  last-mentioned 
offence  was  committed,  be  adjudged  by  such  justices  to  be  guilty  of  a 
Jhst  offence  against  the  provisions  of  this  act,  rdative  to  the  maintenance 
of  good  order  and  rule  (^),  and  to  forfeit  and  pay  any  sum  not  exceed- 
ing £5,  together  with  the  costs  of  the  conviction ;  but  if  proof  shall 
be  adduced  to  the  satisfaction  of  such  justices,  that  such  person  had 
been  previously  convicted  before  two  justices,  within  the  space  of  the 
three  years  next  preceding,  of  one  offence  only  against  the  tenor  of  the 
license  subsisting  at  the  time  when  such  last-mentioned  offence  was 
committed,  such  person  shall  be  adjudged  by  such  justices  to  be  guilty 
of  a  second  offence  against  the  provisions  of  this  act  as  aforesaid,  and 
to  forfeit  and  pay  any  sura  not  exceeding  £10,  together  with  the  costi 
6f  the  conviction ;  but  if  proof  shall  be  adduced  to  the  satisfaction 
of  such  justices,  that  such  person  had  been  previously  convicted  before 
two  justices,  within  the  space  of  three  years  next  preceding,  of  two 
separate  offences  against  the  tenor  of  the  licenses  subsisting  at  the  times 
when  such  last-mentioned  oflfences  were  committed,  it  shall  be  lawful 
for  the  said  justices,  and  they  are  hereby  required,  to  adjourn  the 
ftirther  consideration  of  the  charge  so  made  against  such  person  as 
aforesaid  to  the  special  session  to  be  then  next  holden  under  this  act  for 
the  divisbn  or  place,  in  which  shall  be  situate  the  house  kept  by  such 
person,  or  to  the  general  annual  licensing  meeting  for  the  said  division 


(ff)  By  8.  20,  any  two  justices  have 
power  to  order  any  publican  witiiia 
their  jurisdiction  to  dose  his  hooae  if  it 
be  in  or  near  any  place  where  tiiere  is 
an  actual  or  expected  riot  or  tamnlt; 
and  in  failing  to  obey,  the  publican  is  to 
be  deemed  to  have  not  maintained  good 
order  and  mle  in  the  house.    And  a 


like  power  is  given  to  two  justioes,  by 
1 W.  IV.  c.  64,  8.  41,  to  dose  anyplace 
licensed  for  the  sale  of  beer,  under  tauir 
lar  circumstances  of  existing  or  appre- 
hended disturbance. 

As  to  appeal  against  these  eonTiedons, 
see  11  Ad.  &  £.  139,  in  note  to  sect.  27| 
po9t. 
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or  fhrn,  if  nek  meetiiig  thtll  take  place  before  any  such  special  seMioa 

MIfaeUden;  and  each  justices  shall  issoe  their  summons  to  the 

ponn  so  chafged  to  appear  at  such  special  session,  or  at  such  general 

asoosl  fioensiDg  meeting,  then  and  there  to  answer  to  the  matter  of 

msk  charge;  and  shall  bind  the  person  who  shall  make  such  charge, 

mi  any  other  peraoo  who  shall  ha?e  any  knowledge  of  the  circum- 

thereof,  in  a  sufficient  recognisance  to  appear  at  such  special 

or  at  such  general  annual  licensing  meeting,  then  and  there  to 

fRMcate,  and  to  grre  cYidenoe  upon  such  charge :  and  if  proof  shall 

h  addneed  to  the  aatis&ction  of  such  justices  assembled  at  such  special 

MOB,  or  at  such  general  annual  licensing  meeting,  that  such  person 

9  charged  is  g^ty  of  the  offence  with  which  he  is  so  charged,  such 

posoa  shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the 

promions  of  this  act  as  aforesaid,  and  to  forfeit  and  pay  any  sum  not 

aceedittg  £50,  together  with  the  costs  of  the  conviction :  provided 

•hnys,  that  if  at  any  time  before  the  hearing  of  any  such  last-men- 

lionei  diarge,  tlie  justices  assembled  as  aforesaid  shall  in  their  discre* 

tioa  think  fit  to  direct  that  the  hearing  of  such  charge  shall  be  adjourned 

ts^  general  or  qnarter  session  of  the  peaoe  then  next  ensuing,  there  to 

be  iaqoired  of  by  a  jury,  or  if  the  person  so  chajged  shall,  in  writing  under 

Ui  hand,  request  the  said  justices  to  direct  that  the  hearing  of  such 

cfaige  shall  be  no  adjourned  as  aforesaid,  the  said  justices  are  hereby 

npired  to  direct  that  the  hearing  of  such  charge  shall  be  so  adjoumedy 

pofided  that  tiie  person  who  shall  have  made  such  request  shall,  before 

■eh  justicea  so  assembled,  forthwith  enter  into  a  recognizance  with 

tassafiieientsiireties,  personally  to  appear  at  the  said  general  or  quarter 

MOB,  and  to  try  such  charge,  and  to  abide  the  judgment  of  the 

SBut  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  court  awarded ; 

ttd  die  said  jusliees  are  hereby  required  to  bind  in  a  recogpiizance  to 

Ypesr  at  snck  general  or  quarter  sessions  as  aforesaid,  then  and  there 

to  giiacvidcnee  against  the  peison  so  charged,  the  person  who  shall 

■ike  sack  charge,  and  any  other  person  who  shall  have  any  knowledge 

tf  tedreamstences  thereof;  and  it  shall  be  lawful  for  the  said  court 

tf  goiersl  or  quarter  session  to  direct  a  jury  then  and  there  duly  im- 

IMBed,  to  be  swom  to  inquire  of  the  offence  so  charged  to  have  been 

OMitied,  and  upon  their  verdict  of  *  guilty,'  to  adjudge  such  person 

to  be  guilty  of  a  third  offence  against  the  provisions  of  this  act  as 

ifeiesaid,— andsndi  verdict  and  adjudication  shall  be  final  to  all  intents 

ini  (niposes ;  and  to  punish  such  offender  by  fine,  not  exceeding  the 

■■  of  £100,  or  to  adjudge  the  license  granted  to  and  hM  by  or  on 

Uslf  of  such  ofiender,  to  be  forfeited  and  void,  or  to  punish  such 

d2 


36 


OP  SPECIAL  8B88IOK8  POR 


offender  by  such  fine  as  aforesaid,  and  to  adjadge  such  license  to  be 
forfeited  and  void ;  and  if  such  license  shall  be  adjudged  to  be  forfeited 
and  void,  it  shall  thenceforth  be  void  accordingly ;  and  every  excise 
license  for  selling  any  exciseable  liquors  by  retail,  then  held  by  or  oa 
behalf  of  such  offender,  shall  also  be  void ;  and  if  the  license  of  such 
offender  shall  be  so  adjudged  to  be  void,  such  offender  shall,  from  and 
after  such  last-mentioned  adjudication,  be  deemed  and  taken  to  be  in- 
capable of  selling  exciseable  liquors  by  retail  in  any  inn  kept  by  him 
for  the  space  of  three  years,  to  be  computed  from  the  time  of  such 
adjudication ;  and  any  license  granted  to  such  person  during  such  term 
shall  be  void  to  all  intents  and  purposes :  provided  also,  that  the  court 
may,  upon  sufficient  cause  shown,  adjourn  the  hearing  of  such  charge 
to  the  then  next  general  or  quarter  session  of  the  peace,  when  the  same 
shall  be  finally  determined." 

Binding  Peace- Officer  to  Prosecute.] — When  a  charge  of  a  third 
offence  is  adjourned  to  the  session,  the  justices  may,  by  9  O.  IV.  e. 
61,  8.  22,  order  the  constable  or  peace-officer  of  the  district  to  prose^ 
cute,  and  in  such  cases  the  expenses  of  the  prosecutor  and  witnesses 
are  payable  out  of  the  county  rates. 


Appeal  given  against  refusal  of  Special  Session  to  grant  or  transfer 
License, l-^Buiihe  most  important  alteration  of  the  law  effected  by  this 
act  is  that  which  is  made  by  the  27th  section,  which  gives  an  appeal  to 
the  quarter  session  against  the  refusal  of  (he  licensing  magistrates  to 
grant  or  transfer  a  license.  The  general  words, ''  any  act  done  by  any 
justice/'  might  seem  at  first  not  necessarily  to  apply  to  such  refusal ; 
but  by  the  clause,  the  word  *' justice'*  is  to  be  construed  to  apply  to 
any  number  of  justices;  and  the  subsequent  provisions  of  the  clause 
especially  regulating  the  appeal,  clearly  show  the  intention  of  the  legis- 
lature to  grant  it.  This  section  is  as  follows : — **  That  any  person  who 
shall  think  himself  a^^rtev«(/ (A)  by  anyae^  (i)  of  any  justice  (k)  done 
in  or  concerning  the  execution  of  this  act,  may  appeal  (/)  against  such 


(A)  The  party  thus  permitted  to  ap- 
peal must  be  a  person  immediately  ag- 
grieved by  the  act  of  the  justice,  as  e.  g.^ 
by  refusal  of  a  license  or  tine,  &c.,  and 
not  one  who  is  merely  eotuequeniiaUy 
aggrieved ;  thus  the  grant  of  a  license 
to  a  house  to  sell  exciseable  liquors 
which  had  not  before  been  so  licensed , 
is  not  a  subject  of  appeal  to  the  quarter 
sessions,  in  respect  of  the  possible  ii^ury 
to  a  neighbouring  house  which  had  been 


similarly  licensed  for  sixteen  years,  and 
the  sessions  were  held  right  in  refntiiig 
to  hear  the  appeal.  R.  ▼.  Bliddluex 
{Juitiees)i  in  re  Spieer,  3  B.  &  Adol. 
938,  dted  2  Q.  B.  R.  100. 

(t)  See  sect.  6,  antes  and  2  Q.  B.  R. 
103. 

(k)  See  sect.  37  for  the  meaning  of 
these  words.    Cited  2  Q.  B.  R.  100. 

(J)  If  the  appeal  is  against  the  refoaal 
of  borotigh  justices  to  grant  an  alehouse 
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oef  to  the  next  general  or  quarter  sessions  of  the  peace  holden  for  the 
cooDtj  or  place  wberein  the  cause  of  such  complaint  shall  have  arisen, 
onkfls  such  session  shall  be  holden  within  twelve  days  next  after  such 
act  dan  have  been  done,  and  in  that  case  to  the  next  subsequent  ses- 
flon  holdea  as  aforesaid,  and  not  afterwards ;  provided  that  such  person 
dttO  gire  to  suck  justice  notice  in  writing  (m)  of  his  intention  to  appeal, 
and  of  the  cause  and  matter  thereof,  within  five  days  next  after  such 
act  shall  have  been  done,  and  seven  days  at  the  least  before  such  ses- 
SOD,  and  shall,  within  such  five  days,  enter  into  a  recognizance  with 
two  svfEcient  sureties,  before  a  justice  acting  in  and  for  such  county 
or  place  as  aforesaid,  conditioned  to  appear  at  the  said  session,  and  to 
try  soch  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
sad  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  and  upon 
siidi  notice  being  given,  and  such  recognizance  being  entered  into,  the 
justice  before  whom  the  same  shall  be  entered  into  shall  liberate  such 
persoQy  if  in  custody  for  any  offence  in  reference  to  which  the  act  in- 
tended to  be  appealed  against  shall  have  been  done ;  and  the  court  at 
neb  session  shall  hear  and  determine  the  matter  of  such  appeal,  and 
thall  make  such  order  therein,  with  or  without  costs,  as  to  the  said 
court  shall  seem  meet ;  and  in  case  the  act  appealed  against  shall  be 
the  refusal  to  grant  or  to  transfer  ^tnj  license,  and  the  judgment  under 
which  soch  act  was  done  be  reversed,  it  shall  be  lawful  for  the  said  court 
to  grant  or  to  transfer  such  license,  in  the  same  manner  as  if  such 
license  had  been  granted  at  the  general  annual  licensing  meeting,  or  had 
been  transferred  at  a  special  session  ;  and  the  judgment  of  such  court 
ihall  be  final  and  conclusive  to  all  intents  and  purposes  :  and  in  case 
of  the  dismissal  of  such  appeal,  or  of  the  affirmance  of  the  judgment  on 
which  such  act  was  done,  and  which  was  appealed  against,  the  said 
ooart  shall  adjudge  and  order  the  said  judgment  to  be  carried  into  exe- 


to  those  feuioDB,  ligned  by  that  jiutioe 
ODiy,  and  the  eopj  obtained  there  by  ap* 
pellant'e  attorney  bore  only  his  signatnre. . 
However  it  wat  sworn,  that  before  the- 
eonviction  was  Jiied  there,  the  oonviet* 
ing  jostioe  sisined  it.  The  court  held 
he  might  so  sign  it  at  the  sessions ;  bnt 
that  as  the  appellant  at  the  time  he  gave 
the  notice  of  appeal  knew  only  of  a  con* 
-viction  by  the  two  jvstices,  and  had  not 
before  the  sessions  had  any  copy  signed 
by  one  only,  he  shoold  have  served  Ui 
notice  of  appeal  on  them  bodi.  The 
sessions  were  right  in  refdsing  to  hear 
the  appeal.  Jl^.  v.  dei Alr«,  (Js.)  11 
Ad.  &  E.  139. 


it  lies  not  to  qnarter  sessions, 
to  the  bonmgh  since  5  &  6  W. 
IT.  c  76  (aee  s.  105, /wtQ,  bnt  to  the 
fBMnI  or  qvarter  sessions  of  the  connty 
at  lafgc  Jtiy.  v.  Umbm  mtd  otkert,  2 
Q.  B.  R.  96»  103,  (the  Reading  case). 
<^mr,  Wwever,  in  connties  of  cities  or 
bsving  a  grant  of  separate  qnar* 


(ai)  m*  notice,  if  against  a  conTiction 
a.  21,  wanst  be  serred  on  hoik 
ifceooBviedng  jnstices,  or  the  appeal  will 
■St  be  hflvd.  Tbb  was  so  hdd  in  a  case 
whcretbenodoeof  appeal  to  theneztqoar- 
tvscaskm  was  aerred  on  one  of  those  jos- 
0Bdj9— the  ooBvietion  was  retwned 
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ottlioDy  and  oosU  awarded  to  be  paid,  and  shall,  if  neceMary,  issue  pro* 
oess  for  enforciog  such  order ;  provided  that  no  justice  shall  act  in  the 
hearing  or  determination  of  any  appeal  to  the  general  or  quarter  sessions 
as  aforesaidy  from  any  act  done  by  him  in  or  concerning  the  ezecutioii 
of  this  act :  proyided  also,  that  when  any  cause  of  complaint  shall  have 
arisen  within  any  liberty,  county  of  a  city,  county  of  a  town,  city,  or 
town  corporate,  it  shall  be  lawful  for  the  person  who  shall  think  himsdf 
so  as  aforesaid  aggrieved,  to  appeal  against  any  such  act  as  aforesaid, 
if  he  shall  think  6t,  to  the  quarter  sessions  of  the  county  within  or  ad« 
joining  to  whidi  such  liberty  or  place  shall  be  situate,  subject  to  all  the 
proyisk)ns  bsreinbefore  contained." 

Costs  of  Appeal.] — The  court  may,  by  9  6.  4,  c.  61,  s.  29,  older 
costs  to  the  magistrates,  if  the  appeal  be  abandoned  or  dismissed,  to  be 
paid  by  the  appellant ;  if  the  appellant  make  de&ult  he  may  be  com* 
mitted ;  and  if  the  judgment  of  the  magistrates  be  reversed,  the  court 
may,  if  they  think  fit,  order  the  treasurer  of  the  county  to  pay  them  a 
sum  sufficient  to  indemnify  them  against  their  expenses.  See  1 1  Ad. 
«eE.  141. 

SECTION  V. 

Or  Special  Sessions  for  Business  or  Highways. 

DiverHng  Highioays.^ — We  have  seen  on  what  day  the  holding 
several  special  sessions  for  the  general  business  of  the  highways  must 
be  fixed  in  each  year  (n).  The  power  of  special  or  petty  sessions  to 
divert  highways  has  ceased  with  the  repeal  of  13  G.  III.  c.  78,  and  55 
O.  III.  c.  68,  by  5  &  6  W.  IV.  c.  60,  which  vesU  this  power  in  other 
hands,  subject  to  appeal  to  a  jury  to  be  impanelled  at  quarter  sessions. 
[See  jpoi^,  Chap.  XII.] 

Nun^r  of  Special  Sesehns  for  Highway^*] — ^Two  or  more  of  the 
justices,  within  their  respective  divisions,  shall  hold  not  less  than  eight 
nor  more  than  twelve  special  sessions  in  every  year  for  executing  this 
act ;  the  days  of  the  holding  them  to  be  appointed  at  a  special  sessions 
to  be  held  within  fourteen  days  after  the  20th  March  in  every  year.  No 
notice  need  be  given  or  sent  to  any  justice  acting  or  residing  within 
such  limits,  of  the  day  or  time  of  holding  such  sessions  (o). 

Surveyors  of  Highway s,]'SuryeywB  of  the  highways,  formerly 

(n)  Ante,  p.  16.    See  Sbelford's  kke         (o)  5  &  6  W.  IV.  c.  50,  t.  45. 
work  on  the  Highway  Act. 


afipoiiiffd  in  ipecial  ■cwionij  mte  nam  deded  aaaaaHj  br  dbie 
laiitB  of  tike  parish  in  vestry,  at  tbeir  fint  ■ifcfii^  ior 

of  the  poor  (p).  Or  if  no  nch  merting  tikes  pAce,  tl 
of  inhabitants  OMitnbiitiog  to  the  highvmj  rase,  ax 
pboeof  public  meetings  on  25th  March ;  or  if  that  shcxjd  be  a  ScaSLj 
or  Good  Friday,  then  on  the  day  next  fioSowing,  or  vsLa  Ijcrteen 
dap  neat  after  soch  25th  March  one  or  Boiepenons  Bay  be  ifyrnvd 
to  aenre  the  office  of  snrreyor,  and  may  be  re-ekcted  ,f  %  X^  penca 
who  at  the  pasang  of  this  ad  aras  dempted  firooi  wenis^  the  cKe  cf 
omMO  ia  liabk  to  serve  this  ;  and  a  penoo  elected  snriercsr  sax  sj 
vide  a  safficient  deputy,  to  be  approTed  of  by  the  ^ 
aader  their  hands,  at  a  special  sessions  ibr  the  h%ii«ap  (r «  a^  m 
have  the  same  power,  and  be  subject  to  the  discharge  of  the  suae 
doty,  and  to  the  same  penalties  as  a  surfejor  (s^  la  parf'rft  ex- 
oeeding  5,000  in  population,  two-thirds  of  the  vcstrrsKa  =lit  zca^ 
ante  not  above  twenty  nor  leas  than  five  houaehoidets,  sflaeaaed  to  pccc 
nte,  and  liable  to  hi^way  rate,  to  serve  the  o£Bee  of ''scrr^ia  «f 
the  highways*' lor  the  year  ensaing.  TlieaesarTeyaa,or  tLaeeoci^Esa, 
are  to  act  aa  a  board,  and  to  carry  into  efied  the  Highway  Act,  and  la 
appoint  oJlectofa  of  hi^way  latea,  aa  assiBtanl  carveTor,  a  ckrk. 


la  eUei  iSsrneyor.]— If  it  appsaa  on  oath  to  the  j- 
at  a  special  ifiiion  far  the  highways  that  the  iahabciaBts  of  aay 
not  dected  aa^  a  saiveyoi  or  surveyors,  or  tiut  the  oUr 
rejQi  (except  diieoled  by  the  inhahitanls  aa  to  ^}  has  dea- 
no  atateaent  of  the  name  and  lesideace  of  his  sacceasor  or 
(aa  directed  by  a.  10),  or  that  the  sarvcyor  is  6&a^  or  haa 
to  posans  the  qualificatiou  letfuaed  by  a.  7,  or  is  beooae  dm^ 
faalifirrl  in  any  manner  meatiooed  in  the  act,  or  has  neglected  to  aetp 
to  carry  into  operation  the  daties  imposed  on  him  by  tUs 


(/)  Vir.  oa  25tii  H ard«  or  in  fo«r-  ntrir,  and  after  k 

tamAaf^ter.    8«S4Qea.IULe.91.  or  Mve   foaoM   m 

(f)  5&6W.  nr.  c.M),t.6.    Iftvo  foriMd  m  boHd  for  tae 

we  ^pointed,  one  may  demmd  rate  sad  the  titMngi  »paratdy  m  before  tj^e 

flBBa^  V0P  vBBEPBSB   aPmaaulHEv      ^BVI^mBRp  w#  K  ^Rv   JtttB«  ^HflB 

SVtmCZJZ.  bciM  tbM  dmded,  kid  ■#  Mw  to 


(r)  M.  sect.  7.  appoint  a  board  nder  wteL  19 : 


SeeLS.  m  Mg^wy  irte  aade  bf 

(0  ai^6W.IY.c.M,B.ia.  laJby.  Car  oaa  of  tbe  firirii^  wm  ganWd 

V.  Jk^  9Ad.aE.820;lP.  aD.  Q.B.    TW  cwtoM  of 

SSa,  it  appearad  tlut  Bradibfd  paririi  nte  nta  lar  CMk  titUac  by  iu 

via  dfcrided  ialD  c^sat  titlyiis^t  eaca  of  sw  i cjuts  vai 

vbiA  bcAwe  the  itatate  S  a  6  W.  lY.  altcfedl^the 

itiowB  hiahwaji 
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actj  the  justices  are  required  at  their  next  succeeding  («)  special 
sessions  for  the  highways,  to  dismiss  such  surveyor  so  neglecting  to 
act,  or  refusing  to  carry  into  operation  the  duties  imposed  on  him  by 
this  act,  and  to  appoint  any  person  whom  they  may  think  fit  to  be  a 
surveyor  for  such  parish,  till  the  annual  meeting  then  next  ensuing 
for  the  nomination  of  overseers  or  election  of  surveyors  (as  in  s.  6, 
tupra)^  with  or  without  such  salary  m%  to  the  justices  shall  seem 
proper;  such  surveyor,  when  so  appointed,  to  be  invested  with  the 
same  powers,  and  be  subject  to  the  same  duties,  penalties,  &c.,  as  any 
surveyor  appointed  by  the  inhabitants  would  have  been  (x).  If  the 
parish  in  question  is  situate  in  more  than  one  county,  division,  or 
liberty,  the  surveyor  so  to  be  appointed  by  the  justices  shall  be  ap- 
pointed at  a  special  sessions  for  the  highways  assembled  in  that  county, 
&c.,  in  which  the  parish  church  is  situate  (y). 

Dislrici  Surveyon^  and  farming  Parishes  into  Districts,] — ^The 
act  5  &  6  W.  IV.  c.  50,  recites,  in  s.  1 3,  that  it  is  expedient  that  in 
many  cases  parishes  should  be  formed  into  districts,  for  the  purpose  of 
having  one  sufficient  person  to  be  the  district  surveyor,  who  should 
have  the  superintendence  and  management  of  the  funds  to  be  raised 
and  levied  under  the  provisions  of  this  act  in  each  parish  forming 
part  of  such  district :  and  then  enacts,  that  the  inhabitants  in  vestry 
may,  if  they  think  fit,  empower  and  direct  one  of  the  churchwardens 
of  the  parish,  or  the  chairman  of  the  vestry,  to  apply  to  the  quarter 
sessions  of  the  county,  or  where  the  parishes  to  be  united  are  situate 
ID  the  same  division,  at  some  special  sessions  for  the  division  in  which 
they  are  situate,  for  the  purpose  of  being  united  with  one  or  more 
parishes  to  form  a  district  for  the  above  purposes,  and  at  the  same  time 
to  nominate  one  fit  person  to  be  returned  to  the  said  justices  to  be 
appointed  as  such  district  surveyor,  together  with  the  amount  of  yearly 
salary  which  the  vestry  agrees  to  pay  him  ;  and  such  application,  with 
the  name  of  the  person,  shall  be  forthwith  made  in  writing,  signed  by 
the  churchwardens  of  the  parish  or  chairman  of  the  vestry,  and  for- 
warded to  the  clerk  of  the  peace  of  the  county,  or  to  the  clerk  of  the 
justices  in  and  for  the  said  division,  as  the  case  may  be,  who  shall  lay 
the  same  before  the  quarter  sessions  next  holden  for  the  said  county, 
or  at  the  aforesaid  special  sessions,  and  the  justices  there  assembled 
may,  on  such  application  by  two  or  more  parishes,  take  it  into  con- 

(«)  This  teemi  merely  direetorj,  and  lions, 

not  to  tie  down  the  magistrates  to  dis-  Ix)  b  Std  W.  lY.  c.  50,  s.  11. 

miss  and  appoint  at  the  next  sessions,  (y)  Sect.  12. 
to  the  ezclosion  of  all  subsequent  ses- 
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adentioo,  and  unite  such  and  so  many  of  them  as  they  think  fit  into  a 
dotiict  or  districts^  for  the  purposes  of  this  act,  and  shall  select  one 
from  among  the  persons  nominated  by  the  several  parishes  united  to 
be  nnreyor  fer  the  district ;  his  appointment  to  be  in  writing  (z). 

The  names  of  the  parishes  so  united  and  the  person  appointed  dis- 
trict sureyor,  shall  be  reduced  into  writing,  signed  by  the  chairman, 
if  at  quarter  sessions,  or  by  the  majority  of  magistrates  present,  if  at 
^Kdal  sessions,  and  shall  be  sent  by  him  or  them  to  the  clerk  of  the 
peace,  who  shall  lay  it  before  the  quarter  sessions,  who  shall  cause  it  to 
be  cnroBed  with  their  recoids  (a). 

SMroeyor*s  annual  Return  of  ttattof  Roads ^  j'c] — At  the  special  ses- 
BOBsheki  next  after  the  25th  March  in  every  year  (see  s.  44,  twprcL)^  the 
svreyor  of  each  parish,  within  their  respective  divisions,  shall  verify  his 
accounts,  and  make  a  return  in  vniting  in  the  form  provided  by  No.  16 
of  the  act  to  sach  special  sessions,  of  the  state  of  all  the  roads,  common 
^faways,  bridges,  causeways,  hedges,  ditches,  and  water-courses,  apper- 
tanuDg  thereto,  and  of  all  nuisances  and  encroachments,  if  any,  made 
apoo  the  several  highways  within  the  parish  for  which  he  was  surveyor, 
ai  well  as  the  extent  of  the  different  highways  which  the  said  parish  is 
liable  to  repair,  what  part  thereof  has  been  repaired,  with  what  mate- 
nah,  at  what  expense,  and  what  was  the  amount  levied  during  the  time 
he  vas  surveyor  of  the  said  parish  (6). 

Examxning  Surveyor  s  Yearly  Accounisai  Special  Sessums."] — Within 
fcurteen  days  alter  the  annual  election  or  appointment  of  a  surveyor  as 
abore  directed,  the  accounts  of  all  monies  received  and  disbursed  for  the 
pvposes  of  this  act,  by  the  surveyor,  district  or  assistant  surveyor  for 
the  preceding  year,  ending  on  the  day  of  the  election  of  surveyor,  shall 
be  made  up  nod  balanced,  in  writing,  and  being  sigpaed  by  the  surveyor, 
Ac.,  shall  be  laid  before  the  parishioners,  in  vestry,  who  may  print  and 
pabtiah  an  abstract  of  it ;  and  within  one  calendar  month  after  such 
dection  of  surveyor,  the  surveyor  of  the  preceding  year  shall  sign  the 
aid  acooaots,  and  lay  them  before  the  special  sessions  for  the  highways, 
Ud  searest  to  the  place  of  his  appointment,  who  may  examine  him  as 
to  the  troth  of  the  accounts  and  any  charge  in  them,  and  shall  hear  any 
coaoplaint  against  them,  or  the  application  of  money  by  the  surveyor, 
if  nade  by  any  person  chargeable  to  the  highway  rates,  or  at  the  time 

(x)  5  fc  6  W.  lY.  c.  50,  s.  14.         (a)  Sect.  15.  {k)  Sect  45. 
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of  verifyiog  soch  accounts;  and  may,  if  they  tkink  fit,  examine  siid& 
•unreyora  on  oatb,  and  make  such  order  thereon  as  they  think  fit  (c). 

No  appeal  lies  to  the  quarter  sessions  against  the  allowance  of  the 
surveyor's  accounts  at  the  special  sessions.  If  fix>m  any  mistake  the 
accounts  are  not  fully  investigated  there,  no  ntandamui  lies  to  the 
special  session  to  review  their  allowance  («?). 

Before  the  repeal  of  the  Highway  Act,  13  G.  III.  c.  78,  an  allow- 
ance  of  a  surveyor's  accounts  at  a  special  sessions  would  have  baea 
irregular,  if  they  had  not  been  previously  carried  before  a  single  justioe, 
according  to  sect.  48  of  that  act,  though  the  vestry  did  not  desice  it» 
and  no  notice  was  taken  of  the  omission  on  the  accounts  being  discussed 
at  the  special  sessions  (e).  By  that  section,  the  special  sessions  were 
in  terms  authorized  to  **  settle  and  allow/'  or  *'  disallow"  surveyor's 
accounts,  when  postponed  for  their  consideration  by  a  single  justice. 
It  was  held,  tliat  they  had  jurisdiction  to  allow  such  accounts,  though 
containing  items  of  charges  bond  fide  incurred  in  resisting  an  appeal 
to  the  quarter  sessions  against  the  appointment  as  surveyor  for  a  previous 
year,  which  appeal  was  discharged,  and  for  opposing  and  dischaiging 
a  rule  for  ^certMrari  for  removing  into  the  king's  bench  the  surveyors* 
accounts  for  such  previous  year ;  so  that  the  certiorari  was  taken  away 
by  8.  81  (/).  In  order  to  enable  the  justices  to  exercise  their  judgment 
on  the  accounts,  the  assessments  must  be  produced  (g). 

Lands  given  to  maintain  Highway $.^ — Lands  given  for  maintenance 
of  highways,  the  profits  of  which  are  to  be  applied  for  no  other  purpose 
soever,  shall  be  let  by  the  persons  enfeoffed  or  trusted  with  them  at  the 
most  improved  yearly  value,  without  fine,  for  not  exceeding  ninety-nine 
years ;  provided  that  the  written  consent  of  the  justices,  at  a  special 
sessions  for  the  highways,  neither  of  them  being  interested  therein,  shall 
be  obtained  as  to  the  amount  of  rent  to  be  received,  and  the  duration 
of  the  term  (A). 

Materials,'] — ^Two  justices,  at  a  special  sessions  for  the  highways, 
may  give  a  license  to  a  surveyor  to  gather  stones  (t)  lying  upon  any 


(c)  S  &  6  W.  lY.  c.  50,  a.  44  ;  JR.  ▼. 
Torktkire  {Jtutieu),  North  Riding,  6  B. 
Sc  C.  152;  9  DowL  &  R.  2S4« 

((2)  Big.  V.  Wett  Biding^  Yorkikire 
{Ju»tieu)  in  re  Battow,  1  Q.  B.  R.  624. 

(«)  &  T.  O^odmum^  tmd  oihera^  2 
Ad.  &  El.  463. 

(/)  JR.  y.  Fowler  and  otherit  1  Ad.  & 
EL  836 ;  S  Nev.  &  M.  826. 


(^)  See  5  &  6  W.  IV.  c.  50,  s.  44, 
ante. 

(A)  Id.  Met.  60. 

(t)  As  to  H>peel  under  1. 106,  agunst 
any  order,  conviction,  judgment  or  de* 
terminatioii  BMde,  or  matter  w  tiling 
done  by  any  justice  in  pursuance  of  the 
act,  see  Reg.  ▼.  Bed/ardekire  (Juitieea)^ 
11  Ad.  &  E.  134. 
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or  grooads  witlun  tiie  parish  in  which  such  highway  dhall  be,  Sat 
Ae  pMpoae  of  repairing  it,  and  to  carry  away  lo  nnidi  thereof  as  shaH 
be  tbought  Decessary  by  him  to  be  employed  in  amending  the  same^ 
witboat  making  satisfoction  for  the  materials,  but  making  satisfaction 
ht  damages  done  to  land  by  carrymg  them  away.  Before  granting 
WKk  lioeBMe,  the  justices  most  sammon  the  owner  of  the  groaad,  hear 
\m  laaaoos,  if  be  appears  and  giires  any,  for  refusing  his  consent  {k). 

Ihe  above  pcovision  does  not  extend  to  stones  thrown  op  by  the 
ns,  called  beach,  where  the  remofal  would  cause  damage  by  inimdi^ 
tioB  or  encnMcbssent  by  the  sea  (/). 

A  sarveyor  may  nca  take  materials,  for  repairing  a  highway,  from 

SBv  inclosed  land,  till  one  calendar  month's  notice^  in  writing,  signed 

\fj  dtt  sanreyor,  baa  been  given  to  the  owner  of  the  premises  fron 

sWh  they  are  intended  to  be  taken,  or  his  known  agent,  and  to  the 

tecapKr  diereofy  to  appear  at  a  speeial  sessions  to  show  cause  why  such 

mtarisk  shall  not  be  had  therefrom ;  and  in  case  such  owner,  agent, 

ar  ocoapier  Anil  attend,  bat  shall  not  show  sufficient  cause  to  the 

eoatrafy,  the  jastioea  may  autlumae  the  surveyor  to  take  away  sudi 

■mrrisln,  at  such  times  as  to  them  seems  proper;  and  if  such  owner, 

sgeit,  or  occupier  does  not  appear  by  himself  or  his  agent,  the  justices, 

dba  proof  on  oath  of  service  of  such  notiee,  may  make  such  order 

therein  as  they  shall  think  fit,  as  folly  as  if  such  owner,  &c.,  had 

attended  (Si). 

Ibe  special  sessions  are  also  to  settle  what  satisfoction  shall  be  given 
to  die  owners  of  several  or  inclosed  grounds  within  the  parish,  for  the 
■ateriab  which  may  be  got  or  taken  away  by  surveyors ;  and  also 
far  the  damoffe  (a)  done  to  such  grounds  by  getting  and  carrying  away 
asdk  materials  (a).  They  are  also  to  determine  the  sum  to  be  paid  by 
ay  surveyor  for  not  fencing  oiT  pits  or  holes  made  by  searching  for  or 
getting  materials  for  repairing  highways  in  lands,  common  grounds, 
men^  or  brooks,  and  keeping  the  same  fenee  up  while  the  hole  remains 
I,  and  for  not  filfing  up  or  sloping  down  holes  so  made,  in  which 
have  either  not  been  found  or  are  not  likely  to  be  further 
aseM,  within  six  days  after  reoeiring  notice  to  do  so  from  any  justicei 
ar  froni  the  owner  or  occupier  of  such  ground,  river  or  brook,  such  sum 
ant  to  exceed  £10.,  and  to  be  hid  out  in  fencing  off,  fiUiog  up,  or 


(k)  5  Ik  6  W.  IV.  c.  50,  fl.  51.  (M.  C.)  153 ;  in  C.  P.  Trin.  1844.    See 

(I)  Sect.  53.  13  Eflst,  200,  uid  5  &  6  W.  IV.  e.  50, 

(ai)  Sect.  ftS.  t.  54. 

(m)  Tht  speeial  setnoas  have  ezdit-  (o)  Sect.  54 ;    see  f .  67.    i^.  B.— 

■ve  JwisdictioB,  and  trespass  does  not  The  rarrejor  cannot  take  materials  ftom 

Ik  gainst  t^  smreyor.     Peten  amd  incloaed  grounds,  unless  sufBdent  oaa- 

T.  CSmrtom  omd  imoiker,  13  L.  J.  not  be  found  in  waste  lands. 
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sloping  down  such  pit  or  hole,  and  in  repairing  the  roads  in  the  parish 
where  the  offence  is  committed,  in  such  manner  as  the  justices  shall 
appoint  (p). 

Boundaries  of  Parishes  passing  across  or  through  the  Middle  of  a 
Highway. ] — Before  the  passing  of  the  following  useful  enactment  (^), 
much  inconvenience  and  litigation  had  resulted  from  the  boundary-line  of 
two  parishes  running  along  the  centre  or  medium  filum  of  a  highway, 
the  general  consequence  of  such  a  state  of  facts  being  that  neither  parish 
repaired  their  side  in  an  adequate  manner  (r);  accordingly,  after 
reciting  that  whereas  it  frequently  happens  that  the  boundaries  of 
parishes  pass  across  or  through  the  middle  of  a  common  highway,  and 
one  side  of  such  highway  is  situated  in  one  parish  and  the  other  side  in 
another  parish,  whereby  great  inconveniences  often  arise  in  repairing 
the  same,  it  is  enacted,  that  the  justices  at  a  special  sessions  for  the 
highways,  on  complaint  of  any  surveyor  of  any  parish,  stating  in 
writing  and  on  a  plan  thereunto  annexed,  that  there  is  such  a  highway, 
one  side  whereof  ought  to  be  repaired  by  one  parish,  and  the  other 
side  by  another,  and  particularly  describing  the  same  by  metes,  bounds 
and  admeasurement  thereof,  may  issue  their  summons,  with  a  copy  of 
such  writing  and  plan  thereunto  annexed,  to  the  surveyor  of  such 
other  parish  to  appear  before  them  on  a  day  mentioned  in  such  sum- 
mons. If  the  parties  appear,  the  justices  may  proceed  finally  to  decide 
the  matter  in  the  manner  herein  mentioned,  in  case  all  the  parties 
consent  thereto ;  but  in  case  the  surveyor  summoned  shall  not  appear 
on  such  first  summons,  or  appearing,  shall  require  further  time,  the 
justices  must  adjourn  the  further  consideration  of  the  matter  for  not 
more  than  twenty-one  nor  less  than  fourteen  days  from  the  date  of  such 
adjournment,  of  which  such  surveyor  shall  have  notice.  On  that  day 
the  said  justices  shall  proceed  to  hear  the  parties  and  the  witness, 
and  where  the  party  summoned  does  not  appear  shall  proceed  to 
examine  and  shall  finally  determine  the  matter  in  form  following :  by 
dividing  the  whole  of  such  common  highway  by  a  transverse  line 
crossing  such  highway  into  equal  parts,  or  into  such  unequal  parts  and 
proportions  as  in  consideration  of  the  soil,  waters,  floods,  and  inequality 
of  such  highway,  or  any  other  circumstances  attending  the  same,  they 
in  their  discretion  shall  think  just  and  right,  and  to  declare,  adjudge, 

5  &  6  W.  lY.  c.  50,  t.  55.  land,  2  Camp.  494  ;  3  Chitty  on  Crim. 

Sect.  58.  Law,  571 ;   6  Went.  409  ;   Manning's 

And    see    R.    ▼.    St.  Paneras,  Index,  215, 2nd  edit. 
Peake's  C.  N.  P.  220 :  R.  ▼.  Bardis- 
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aad  order  that  the  whole  of  such  highway,  on  both  sides  thereof  in 
uy  of  such  paitSy  shall  be  maintained  and  repaired  by  one  of  such 
psnhes,  and  that  the  whole  thereof  on  both  sides  in  the  other  of  such 
pscts  shall  be  maintained  and  repaired  by  the  other  of  such  parishes, 
■d  diall  cause  snch  their  order,  and  a  plan  of  such  highway,  and  the 
aBotment  thereof  as  before-mentioned,  to  be  fairly  delineated  on  paper 
or  psidiment,  and  filed  with  the  cleric  of  the  peace  of  the  county  in 
vhidi  such  highway  shall  happen  to  lie,  and  shall  also  cause  such  posts 
asaes,  or  other  boundaries  to  be  placed  and  set  up  in  such  highway  as 
k  Aar  judgment  shall  be  necessary  for  ascertaining  the  division  and 
dbtnent  thereof ;  provided  nevertheless,  that  in  case  of  any  such  last- 
—ntioncd  highway,  the  repair  of  any  part  of  which  belongs  to  any 
body  politic  or  corporate,  or  to  any  person  by  the  reason  of  tenure 
of  any  lands  or  otherwise  howsoever,  the  same  proceedings  may  be 
idopted,  but  the  said  body  politic  or  corporate,  or  person,  or  some  one 
as  their  bdialf,  may  appear  before  snch  justices  and  object  to  such 
hat-mentioned  proceedings;  in  which  case  the  said  justices  shall^  before 
dKy  divide  such  highway  as  aforesaid,  hear  and  consider  the  objection 
so  made,  and  determine  the  same. 
After  filing  such  order  and  plan  with  the  clerk  of  the  peace,  snch 
ly  &c.y  shall  be  bound  as  of  common  right  to  keep  in  repair 
parts  of  the  h%hway  which  are  allotted  to  them,  and  shall  be 
<fiBcharged  from  the  repair  of  any  other  part  not  included  in  such 
aBotment  (s).     All  expenses  of  the  above  proceedings  are  to  be  de- 
frayed by  such  two  parishes,  &c.,  the  same  being  ascertained  and  duly 
apportioned  between  them  by  such  justices ;  and  in  case  of  refusal  by 
of  the  parties  to  pay  their  respective  share,  the  justices  at  a 
essions  for  the  highways  may  levy  the  same  by  distress  and 
ttle,  with  the  costs  of  the  distress,  on  the  goods  and  chattels  of  any 
iuifgyog  of  the  parish,  or  of  any  body  politic  or  corporate,  or  person 
sfiseHud,  so  reliismg  to  pay  the  same  (<). 

Ko  boottdary  of  a  county,  lordship,  hundred,  manor,  or  other  divi- 
■on  of  pobKc  or  private  property,  or  of  any  parish  or  township,  shall 
be  afiw*tf*^  or  altered  otherwise  than  for  the  purpose  of  keeping  in  repair 
purtM^nlar  portion  of  the  highway  (a).  The  justices  in  special 
are  also  empowered  to  decide  whether  or  not  a  highway  which 
my  person  or  body  politic  or  corporate  is  liable  to  repair,  rations  te^ 
warm,  shall  become  a  parish  highway,  to  be  afterwards  repaired  by  the 
nrveyor  of  the  parish ;  and  if  they  decide  that  it  shall,  they  shall,  by 


(•)  5  &  6  W.  IV.  c  SO,  i.  59.  (0  8Mt.  60.  («)  Sect.  61. 
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order  under  their  hands,  fix  the  proportion  of  the  ezpenset  of  soch 
repair  to  be  annually  paid  by  such  body  politic,  &c.,  to  the  sunreyor  oi 
the  parish,  or  may  fix  a  sum  certain  to  be  paid  to  such  surveyor  in  full 
discharge  of  all  claims  thereafter  in  respect  of  the  repairs  of  such  hig^h- 

way  («). 

Cutting  Road^side  Hedges  and  tapping  Trees.] — Questions  betve^ft 
the  surveyor  and  owners  of  land  on  which  hedges  and  trees  grow  next 
adjoining  to  such  carriage  or  cartway,  as  to  the  not  cutting,  pruning,  or 
plashing  hedges,  or  the  not  pruning  or  lopping  trees  growing  in  or  near 
them,  in  such  manner  that  any  carriage  or  cartway  shall  not  be  pre- 
judiced by  the  shade  thereof,  and  that  the  snn  and  wind  may  not  be 
excluded  from  the  same  to  the  damage  thereof,  or  as  to  removal  of  any 
obstruction  caused  in  any  carriage  or  cartway,  by  any  hedge  or  tree, 
shall  be  determined  at  the  discretion  of  justices  in  special  sessions, 
whether  the  owner  of  the  land  attend  or  not,  if  it  is  first  proved  that  a 
summons  to  attend  them,  granted  by  a  justice  on  application  of  the 
surveyor,  has  been  served  on  such  owner.    If  the  justices  order  such 
hedges  to  be  cut,  pruned  or  plashed,  or  such  trees  to  be  pruned  or 
lopped,  or  such  obstruction  to  be  removed,  and  their  order  is  not  com- 
pli^  with,  after  a  copy  has  been  left  at  the  usual  abode  of  the  owna, 
or  his  steward  or  agent,  he  forfeits  a  sum  not  exceeding  40«.,  and  if  the 
order  is  still  not  complied  with,  the  surveyor  is  required  to  execute  it  to 
the  best  of  his  skill  and  judgment,  and  shall  be  reimbursed  his  expenses 
fay  the  owner,  over  and  above  the  forfeiture,  and  the  special  sessions 
may,  on  proof  before  them  on  oath,  levy  as  well  such  expenses  as  the 
penalty,  &c.  by  distress  and  sale  of  the  offender's  goods  (y).     No  such 
hedge  can  be  so  cut  or  pruned,  except  between  the  last  day  of  Sep» 
tember  and  the  last  day  of  March  (z). 


Proceedings  at  Special  Sessions  if  Highway  out  of  repair*'] — If  a 
highway  is  out  of  repair,  and  information  thereof  on  oath  of  one  credible 
witness  is  given  to  a  justice,  he  is  required  to  issue  a  summons  to  the 


(«)  5  &  6  W.  IV.  c.  50,  B.  62. 

{j)  Sect.  65.  See  Brook  t.  Jemuy 
mid  Mother,  2  Q.  B.  R.  265,  1005. 
The  special  sessions  cannot  be  com- 
pelled by  mandamiifl  to  issue  their  war- 
nat  to  levy  sorreyor's  expenses  of 
cuttiDs  a  hedse,  unless  the  expenses 
luive  been  demanded  from  the  party 
jon^t  to  be  chaixed,  and  the  justices 
are  informed  of  that  demand.  Sx  parte 
WkUamu  iit,  8  D.  P.  C.  431. 


(i)  Sect.  66 :  bat  the  special  sessions 
are  not  bomd  by  the  report  of  He 
▼iewer  to  convict  the  aarreyor:  tfaej 
have  still  a  discretion  to  do  so  or  not. 
Reff.  Y.  WUt9  (Jugtieei),  8  D.  P.  C.  717. 
It  would  seen  that  the  surveyor,  if  oon* 
Ticted,  eamtot  appeal  to  quarter  sessions 
under  s.  105,  unless  he  has  serred  notice 
on  both  convictins  justices.  See  Reg. 
T.  Bed/orMre  {Juitiett),  in  ro  FMer^ 
II  Ad.  St  It.  IM. 
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of  the  paridi,  or  otber  penon  or  body  politic  or  corporate, 

Augahk  wiA  audi  repun,  to  appear  before  the  justices  at  some 

ipecial  irginni  Ibr  the  lughwaya,  in  the  tommona  mentioned  to  be  held 

vithm  the  divinm  in  which  the  h^way  is  sitoate — and  the  said  jostioes 

ihall  cither  appoint  a  competent  penon  to  view  it,  and  report  thereon  to 

dioa  at  special  scaaionaat  a  ibsd  day  and  place  at  which  such  sunreyor 

sr  other  party  shall  be  directed  to  attend,  or  the  justices  shall  fix  a  day 

they  or  two  of  them  will  view  the  highway ;  and  if  it  appears  to 

at  the  special  sessions,  on  the  day,  and  at  the  [dace  fixed,  either 

as  Ae  report  of  the  ▼iewer,or  on  their  own  view  that  the  highway  is  not 

ia  thorough  and  effectual  repair,  they  shidl  convict  the  surreyor,  &c., 

iaapenalty  not  exceeding  £5,  and  shall  make  an  order  on  him  or  them, 

fini^big  a  time  to  repair  the  same;  and  if  the  repass  are  not  efiectually 

rithin  that  time,  the  surveyor,  &c.,  shall  pay  to  some  person  to  be 

la  a  second  order  a  sum  to  be  therein  stated,  and  equal  in  amount 

Isthesam  which  the  said  justices  shall,  on  the  evidence  produced  befi»e 

tea,  jndge  teqnisito  for  lepainng  snch  highway,  to  be  recoverable  in 

die  same  manner  as  any  forfeiture  is  recoverable  under  the  act,  and  snch 

aoaey  when  recovered  dttU  be  applied  to  the  repair  of  the  highway ; 

sad  in  case  more  parties  than  one  are  bound  to  repair  it,  the  order  shall 

direct  what  proportion  each  party  shall  pay. 

Provided  that  if  the  highway  so  ont  of  repair  is  a  part  of  the  tnm- 
pihe-ffoad,  the  j«s/tesr  shall  summon  the  treasurer,  or  surveyor,  or 
oAer  officer  as  aforesaid,  and  the  money  therein  mentioned  shall  be 
SBCOvcrahle  aa  aforesaid  (a).  Provided  also,  by  the  same  section,  that 
they  shall  not  have  power  to  make  such  order  as  aforesaid,  in  any  case 
the  duty  or  obligation  of  repairing  the  said  highway  comes  in 


Mode  of  IwActmg  where  Part}f  duputes  Me  obligation  to  Repair,] 
—If  on  the  hearing  of  any  snch  sububobs  respecting  the  repair  of  any 
highway,  the  duty  or  obligation  of  snch  repairs  is  denied  by  the  surveyor 
OB  bdialf  of  the  inhabitants  of  the  parish,  or  by  any  other  party  charged 
therewith,  it  shall  then  be  lawful  for  such  juMtiees^  and  they  are  hereby 
seqaired,  to  direci  {i)  a  bill  of  indictment  to  be  preferred,  and  the  ne« 


(«)  5&6  W.  IV.  c.50,s.M;  ftiin.  wsy  to  be  in  the  divinon  for  which  the 

•nBmon  the  mr-  ipeckl  ■— lom  are  hdd,  or  the  enbae- 

rood,  (Gmrfe  v.  qmnt  proccedinse  at  quarter  leMioiia 

V  11  M.fc  W.  149,)  wiU  be  void  erea  thcragh  ikei^  ahow  the 

BBS  cnata  be  efdend  to  be  paid  by  highway  within  tkmr  jwitdietiQii.    1^. 

tai  be  hM  jiinbiyi*  aa  orier  tore*  r.Mmrimmidemikor,m^J.OS,.C) 
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cessary  witnesses  in  support  thereof  to  be  subpoenaed  at  the  next  assises 
to  be  holden  in  and  for  the  said  county,  or  at  the  next  general  quarter 
sessions  of  the  peace  for  the  county,  riding,  divuion,  or  pbce,  wherein 
such  highway  shall  be,  against  the  inhabitants  of  the  parish,  or  the  party 
to  be  named  in  such  order,  for  suffering  and  permitting  the  said  high- 
way to  be  out  of  repair ;  and  the  costs  (c)  of  such  prosecution  shall  be 
directed  by  the  judge  of  assizes  before  whom  the  said  indictment  is 
tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of  the 
rates  made  and  levied  in  pursuance  of  this  act  in  the  parish  in  which 
such  highway  shall  be  situate ;  provided  nevertheless,  that  it  shall  be 
lawful  for  the  party  against  whom  such  indictment  shall  be  so  preferred 
at  the  quarter  sessions  as  aforesaid,  to  remove  such  indictment  by 
certiorari  or  otherwise  into  the  King's  Bench  (d). 

Duty  of  Special  Sessions  as  to  Roads  newly  made^  or  old  Roads 
continued  by  Commissioners  of  IndosureJ] — No  parish  or  township  is 
bound  to  repair  any  road  newly  made,  or  any  old  road  continued  by 
the  award  of  commissioners  of  inclosure,  under  41  G.  III.  U.  K.  c.  109, 
s.  9,  till  it  is  declared  by  the  justices  in  special  sessions  to  be  fully 
completed  and  repaired  (e). 

Application  of  Highway  Rates  to  repair  of  Turnpike  Roads,  2  ^  3 
Vict,  c,  81.] — ^The  preamble,  reciting  the  abolition  of  statute  duty  by 
5  &  6  W.  4,  states,  that  the  revenues  of  some  turnpike  roads  are  so 
unequal  to  their  charge  and  maintenance,  after  paying  the  interest  and 
principal  of  the  sums  due  upon  mortgage  of  the  tolls  thereof  when 
deprived  of  the  aid  theretofore  derived  from  statute  duty,  that  some 
additional  provision  is  requisite  for  such  roads  for  a  limited  period.  It 
is  then  enacted,  by  sect.  1,  that  justices  at  any  special  sessions  for  the 
highways,  upon  information  exhibited  before  them  by  the  clerk  or  the 
treasurer  of  any  turnpike  trust,  that  the  funds  of  the  said  trust  are 
wholly  [omitted  in  the  later  act]  insufficient  (/)  for  the  repair  of  the 


(c)  Setpo9t,  Chap.  VI.  t.  17. 

(d)  5&6W.IV.c.50,B.95.  It  was  held 
by  all  the  judges  that  after  conTiction  the 
jadge  or  justices  must  grant  an  order  on 
this  section  for  paying  the  costs  out  of  the 
highway  rate,  Reg.  y,  YarkhiU  {Ink.),  9 
C.  &  P.  218.  The  trial  was  of  a  traverse 
at  the  Crown  side  of  the  assises,  8.  C, 
They  cannot  grant  such  an  order  where 
the  existence  of  the  highway  was  dis- 
puted and  denied  by  the  verdict  of  ac- 
quittal, Reg,  V.  Chedwortk  (JkA.)  pot/, 


and  other  cases.  (See  Index,  tit  High- 
ways, Indictment  for  not  repairing.) 

N.B. — It  was  also  objected,  that  the 
indictment  had  been  removed  by  eer* 
tiormrl,  8.  C. 

(«)  R.  V.  Inhabitant*  of  HntJMd, 
4  Ad.  &  EI.  156.  See  po$t.  Indictment 
for  not  repairing  a  highway. 

(/)  These  words  do  not  mean  wboUv 
€xkau$ied,  see  Reg.  t.  Berk*  (•/iw/tect; 
8  D.  P.  C.  727 ;  and  the  justices  may 
make  the  order  when  the  funds  appear 
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tonipike  road  within  any  parish ,  (notice  in  writing  of  such  in* 
tended  information  having  been  previously  given  on  the  part  of  such 
deck  or  treasurer,  to  the  parish  surveyor  twenty-one  days  at  least 
befcfe  such  spectal  sessions)  may  examine  the  state  of  the  revenues 
nd  debts  of  such  turnpike  trusts,  and  inquire  into  the  state  and  con- 
dition of  the  repairs  of  the  roads  within  the  same,  and  also  ascertain 
the  length  of  the  roads,  including  turnpike  roads,  within  suchpamA  {g\ 
and  how  much  of  such  roads  is  turnpike  road  ;  and  if  after  such  eza« 
Bnatioo  it  shall  appear  to  the  said  justices  necessary  or  expedient  ftn^ 
the  jmrpates  of  any  turnpike  road  so  to  do,  they  may  adjudge  and  order 
what  portion  (if  any)  of  the  rate  or  assessment  levied  or  to  be  levied,  by 
virtne  of  5  &  6  W.  IV.  c.  50,  shall  be  paid  by  the  said  parish  surveyor, 
ind  at  what  time  or  times,  to  the  said  commissioners  or  trustees,  or  to 
their  treasurer,  or  other  officers  appointed  by  them  in  that  behalf;  such 
BM>oey  to  be  whoDy  laid  out  in  the  actual  repairs  of  such  part  of  such 
tarapike  road  as  lies  within  the  parish  from  which  it  was  received  (A). 
Stets.  2  &  3  Vict.  c.  81,  and  3  &  4  Vict.  c.  98  having  been  con- 
tiBtted  to  end  of  the  session  of  1841,  were  replaced  by  4  &  5  Vict, 
c  59,  passed  22nd  June,  1841  (t),  which,  except  in  omitting  the 
wofd  "  wholly  f*  upon  which  former  doubts  had  turned,  and  turning  the 
words  "  road  "  and  **  trust,"  in  2  &  3  Vict.  c.  8 1 ,  into  the  plural  (as 
narked  in  italics  above)  exactly  resembles  those  acts  as  given  above,  so 
is  not  here  repeated. 


it,  not  onl  jalter  achul  payment 
if  a  psrtieiilar  cluurge,  e.  g,,  interest ;  but 
••mttr  oompsrison  of  all  charges,  «.  ^., 
if  Ae  czpenaes  of  repair  and  interest  on 
■mnfj  leat  on  mortgage  of  the  tolls, 
ttoag^  ttuej  may  be  aofficient  to  pay  one 
if  OMe  diargea.  Beg.  t.  White,  4  Q.  B. 
181. 

{§)  By3  &  4 YifCt.  c.  98,  passed  10th 
Aignst,  1840,  in  force  till  end  of  session 
ef  1841,  and  repealed  by  4  &  5  Vict.  c. 
S9.  a.  4.  the  word  "  pariah,"  in  2  &  3 
Tict.  c.  81  and  4  &  5  Vict  c.  59,  means 
and  inclvdefl  parish,  township,  tithing, 
nfe.  Tin,  wapentake,  division,  city, 
hara^ghyliberty,  market- town,  franchise, 
haalet,  preanct,  chapelry,  or  other  place 
ar  district  maintaining  ita  own  highways. 

(A)  If  any  anch  pariah  snnreyor  refose 
ar  neglect  to  pay  over  snch  portion  of 
^  rate  or  assessment  at  the  time  and 


in  the  manner  mentioned  in  the  order, 
the  same  to  be  levied  on  his  goods,  &c. 
in  the  same  manner  as  penalties  under 
the  5  &  6  W.  IV.  c.  50,  are  aathorized 
to  be  levied,  s.  3  ;  4  &  5  Vict.  c.  9,  s.  2. 

Party  aggrieved  may  appeal  to  next 
general  or  quarter  aessions,  first  giving 
ten  days'  notice,  together  with  a  state- 
ment in  writing  of  the  grounds  of  ap- 
peal, within  six  days  after  the  making  of 
the  order,  &c.  s.  4,  of  both  acts.  Jos- 
ticea  at  quarter  sessions  may  award  costs, 
ibid. 

Act  is  to  be  in  force  for  one  year  from 
ita  passing  (24  August,  1839),  and  from 
thence  to  the  end  of  the  next  session  of 
parliament  in  1841. 

(t)  Continued  by  6  5c  7  Vict.  c.  59 ; 
7  &  8  Vict.  c.  41,  tUl  Ist  August,  1845, 
and  die  end  of  the  *'  then  "  session. 
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SECTION  VI. 

Of  Special  Sbmiovs  for  HEARisa  Afpsals  aoainst  Poor-Ratbs. 

Justices  acting  in  every  Petty  Sessions  Division  shall,  four  times 
at  least  in  every  Year,  hold  a  Special  Sessions  to  hear  Appeals  against 
Poor  Rates^—S  &  7  W.  IV.  c.  96,  s.  6.]— In  order  to  lessen  the 
cost  of  appeal  against  an  unfair  poor  rate,  it  is  now  enacted  by  the 
parochial  assessment  act,  that  the  justices  acting  in  and  for  every 
petty  sessions  division,  shall,  four  times  at  least  in  every  year,  hold  a 
special  sessions  for  hearing  appeals  against  the  rates  of  the  several 
parishes  within  their  respective  divisions,  and  shall  cause  public  notice 
of  the  time  and  place  when  and  where  such  special  sessions  will  be 
holden,  to  be  affixed  to  or  near  the  door  of  the  parish  church  of  the 
said  parishes,  twenty-eight  days  at  the  least  before  the  holding  of  the 
same ;  and  such  special  sessions  shall  and  may  be  adjourned  from  time 
to  time  by  the  justices  there  present,  as  they  may  think  fit ;  and  at  such 
special  or  adjourned  sessions  the  justices  there  present  shall  hear  and 
determine  all  objections  to  any  such  rate  on  the  ground  of  inequality, 
unfairness,  or  incorrectness  in  the  valuation  of  any  hereditaments  in- 
cluded therein,  which  decision  shall  be  binding  and  conclusive  on  the 
parties,  unless  the  person  or  persons  impugning  such  decision  shall, 
within  fourteen  days  after  the  same  shall  have  been  made,  cause  notice 
to  be  given  in  writing  of  his,  her,  or  their  intention  of  appealing  against 
such  decision,  and  of  the  matter  or  cause  of  such  appeal,  to  the  person 
or  persons  in  whose  Aivour  such  decision  shall  have  been  made,  and 
within  five  days  after  giving  such  notice  shall  enter  into  recognizance 
before  some  justice  of  the  peace,  with  sufficiept  securities  conditioned 
to  try  such  appeal  at  the  then  next  general  sessions  or  quarter  sessiona 
of  the  peace,  which  shall  first  happen,  and  to  abide  the  order  of,  and 
pay  such  costs,  as  shall  be  awarded  by  the  justices  at  such  qnasler 
sessions,  or  any  adjournment  thereof;  and  such  justices,  upon  hearing 
and  finally  determining  such  matter  of  appeal,  shall  and  may,  accord«« 
ing  to  their  discretion,  award  such  costs  to  the  party  or  parties  ap- 
pealed against  aa  they  shall  think  proper ;  and  their  determisalion  in 
or  concerning  the  premises  shall  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes  whatsoever  (k) :  provided  always,  that 


{k)  R,v,Si,Aaim*»{Juiiie€8)^Qkd.      ia  the  minute-book  of  the  petty 
&  E.  932  ;  1  Per.  and  Dar.  148.    It  is      lions,  snch  book  being  then  signed  by 


enongh  for  the  purposes  of  the  appeal,  the  chairman ;  for  a  recognixance  is  no 

if  the  recognizance  is  verbaily  acknow-  more  than  an  acknowledgment,  as  the 

lodged  within  the  fire  days  before  a  jus-  record  of  it  may  be  afterwards  made  up 

tlce,  and  if  an  entry  of  it  is  then  made  from  such  entry  at  any  time  before  it 
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noMch  objectioa  shall  be  inquired  into  by  the  said  justices  in  special 
RHHiiiy  anlesB  aolice  of  sucb  objectioa  in  writing,  under  Ihe  hand  oi 
the  fwaphiinantj  skall  have  been  given  seven  days  at  ieaat  before  the 
daj  sf^ieinied  fior  snob  special  session,  to  the  collector,  ovcEseers,  or 
other  persons  by  whom  such  rate  was  made ;  provided  also,  that  the 
nid  justices  in  special  session  shall  not  be  authorized  to  inquire  into 
tk  liabiljty  of  any  hereditaments  to  be  rated,  but  only  into  the  true 
nke  thereof,  and  into  Ihe  fairness  of  Ihe  amount  at  which  the  sanne 

ibsB  have  been  rated  (/X 

He  justices  present  at  such  special  or  adjourned  sessions  shall,  foi 
the  afixesaid  purpose,  have  aU  the  powers  of  amending  or  quashing 
asj  sQch  rate  ao  objaoted  to  of  any  parish  or  district  within  their  divi- 
aBa,aBd  likewiae  of  awarding  costs  to  be  paid  by  or  to  any  of  the  par- 
ticii  and  of  recovering  such  costs  which  any  court  of  quarter  sessions 
of  the  peace  has,  upon  appeals  from  any  such  rate,  except  as  herein 
ooepted :  provided  always,  that  no  order  of  the  said  justices  shall  be 
naoved  by  eertioruri  or  otherwise  into  any  of  her  Majesty's  courts  of 
Moid  at  WestBaioster ;  and  that  nothing  in  this  act  contained  shall  he 
to  deprive  any  person  or  persons  of  the  right  to  appeal 
amjf  rate  to  amy  court  of  general^  or  quarter  sessions  :  pro- 
lided  also,  that  no  order  of  thesaid  justices  in  special  session  shall  be 
tf  soy  fince  pemdangamy  appeal  touching  the  same  sub^l-matter  to 
ihe  coan  of  general  or  quarter  sessions  of  the  peace  having  jurisdiction 
te  try  saeh  appeal,  or  in  opposition  to  the  order  of  any  sucb  court 
ipoD  aach  appeal  («)• 

is  to  powers  of  special  sessions  for  hearing  appeals  against  poors' 
mes  Id  lypoint  high  constables  in  some  cases,  see  7  &  8  VicL  c.  33,. 
1 8,  post. 

SBCnON  VII. 

Or  Sfbcial  Petft  Ssssiovs  for  Appointmkkt  and  Payment  of 

Parish  Constables. 

By  5  &  6  Vict.  c.  109,  tot  increasing  security  of  persons  and 

■  itit  to  tiie  derk  of  the  peace  at  the      it  might  be  so  signed  at  any  time  before 

the  hearing  of  the  appeal.  8,  C 


A  fanlty  leeognixanoe  will  not  be  lent 
enU  inqaire  whether  the  recognisance      hack  to  be  amended  after  having  been 


into  or  not  ?  remofed  into  Q.   B.  in  order  to  be 

.— llMtirtheTeeotdof  it  WM      eetyaated,  Xtg.  ▼.  ^Stadfc,  12  L.  J.  (M. 
^ifivtnd  to  the  derk  of  the  peace  with-      C.)  58. 


■^tSeilpMtere  of  one  of  the  jnstioee  Ct)6  8t7  W.  IV.  e.  96,  a.  6. 

Mr  vhom  the  reoogaiancewae  taken,  {m 


)  Uidf  a.  7. 

e2 
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property,  the  justices  of  peace  of  every  county  in  England  shall  on  some 
day  after  24th  March,  and  before  9th  April  in  each  year,  hold  a  special 
petiy  (ft)  session  of  the  peace  in  their  several  divisions,  for  the  appoint- 
ment of  parochial  constables;  of  which  session  due  notice  shall  be  given 
to  every  justice  usually  acting  in  that  division  (o). 

Precepts  to  Overseers,] — 5  &  6  Vict.  c.  109,  s.  2.  The  justices  shall, 
within  the  first  seven  days  of  February  in  each  year,  issue  a  precept, 
under  the  hands  of  any  two  of  them,  to  the  overseers  of  each  parish  within 
the  division,  requiring  them  to  make  out  and  return,  before  the  24th 
March,  a  list  in  writing  of  a  competent  number  of  men  within  their  re- 
spective parishes  qualified  and  liable  to  serve  as  constables,  and  also  to 
perform  all  other  requisitions  in  the  said  precepts  contained ;  and  with  the 
said  precept  shall  be  given  notice  to  the  said  overseers  of  the  time  and 
place  where  such  special  session  of  the  peace  as  aforesaid  will  be  holden. 

Lists  of  Persons  to  serve  as  Constables,] — Sect.  3.  The  overseers  of 
every  parish,  upon  the  receipt  of  such  precept,  shall  summon  a  meeting 
of  the  inhabitants  in  vestry  to  be  holden  within  fourteen  days  after  such 
receipt ;  and  the  vestry  at  such  meeting  shall  make  out  a  list  in  writing 
of  such  number  as  shall  be  named  in  the  precept  of  men  residing  within 
their  parish  who  shall  be  qualified  and  liable  to  serve  as  constables,  with 
the  christian  name  and  surname,  and  with  the  true  place  of  abode,  the 
title,  quality,  calling,  or  business  of  each,  written  at  full  leng^ :  pro- 
vided also,  that  it  shall  be  lawful  for  the  vestry  to  annex  to  the  said 
return  the  names  of  any  number  of  men  willing  to  serve  the  oflBce  of 
constable,  and  whom  the  vestry  will  recommend  to  be  appointed, 
although  not  having  the  qualification  hereinafter  mentioned. 

Lists  in  small  Parishes  and  Extra-parochial  Places,] — Sect.  4.  The 
justices  at  a  special  petty  session  of  the  peace  to  be  holden  for  that 
purpose,  at  any  convenient  time  before  the  issuing  of  such  precept  as 
aforesaid  (of  which  last-mentioned  session  due  notice  shall  be  given  to 
every  justice  usually  acting  within  the  division),  may  make  an  order  for 
uniting  any  parish  or  parishes,  whenever  they  shall  think  it  expedient, 
.to  any  parish  adjoining  thereto,  or  for  the  annexing  of  any  extra- 
parochial  places  to  any  parish  adjoining  thereto  for  the  purposes  of 
this  act ;  and  a  copy  of  such  order  shall  be  served  on  the  overseers 

(n)  Including  Wales  and  Berwick,  20      gest  of  Statates,  p.  ziii. 
G.  II.  c.  42,  s.  3  ;  and  see  observationB  (o)  This  makes  it  a  tpedtd  letsioiia, 

prefixed  to  Tyrwhitt  and  Tyndale's  Di-      properly  so  called. 
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of  ereiy  parish  so  united,  and  also  on  the  overseers  of  such  adjoining 
psmli  and  every  such  extra-parochial  place  so  annexed,  with  the 
fnoepi  hereinbefiHe  mentioned ;  and  every  such  parish  or  extra- 
parochia]  place  so  united  to  any  adjoining  parish  shall  thenceforward 
be  deemed,  for  all  the  purposes  of  this  act,  to  be  a  part  of  such  adjoin- 
ing parish ;  and  the  inhabitants  thereof  shall  be  entitled  to  attend  and 
TOle  at  any  meeting  in  vestry  for  the  purposes  of  this  act  of  the  inha- 
bitants of  the  parish  to  which  such  parish  is  united  as  fully  as  if  they 
were  inhabitants  of  the  parish  where  such  meeting  is  holden. 

Who  qwaUjied  to  be  Constables.]— 5  &  6  Vict.  c.  109,  s.  5.    Every 
able-bodied  man  resident  within  the  said  parish,  between  the  ages  of 
tvnty-Bve  and  fifty-five,  rated  to  the  relief  of  the  poor,  or  to  the  county 
i^  on  any  tenements  of  the  net  yearly  value  of  £4,  or  upwards,  shall 
be  qualified  and  liable  to  serve  as  constable  of  that  parish ; — but  by 
McL  6,  all  peers ;  members  returned  to  serve  in  the  commons  house  of 
ptriiament ;  ju^es  of  her  majesty's  courts  of  record  at  Westminster ; 
jutioes  of  the  peace ;  deputy-lieutenants ;  clergymen  in  holy  orders ; 
prierts  of  the   Roman  Catholic  faith  who   shall  have   duly   taken 
aad  subscribed  the  oaths  and  declarations  required  by  law ;  persons 
wbo  shall  teach  or  preach  in  any  congregation  of  Protestant  dis- 
mteis,  whose  place  of  meeting  is  duly  roistered,  and  who  shall 
faOov  DO  secular  occupation,  except  that  of  a  schoolmaster,  producing 
aoertiBcate  of  some  justice  of  the  peace  of  their  having  taken  the  oaths 
and  subscribed  the  declaration  required  by  law ;  all  schoolmasters ; 
iCQea&ts  and  barristers  at  law  actually  practising ;  members  of  the 
nciety  of  doctors  of  law  and  advocates  of  the  civil  law  actually  prac- 
ting;  attornies,  solicitors,  and  proctors  duly  admitted  in  any  court 
of  kw  or  equity,  or  of  ecclesiastical  or  admiralty  jurisdiction,  in  which, 
attoniies,  solicitors,  and  proctors  have  usually  been  admitted,  actually 
pnctising,  and  having  duly  taken  out  their  annual  certificates ;  convey- 
■seen  and  special  pleaders  below  the  bar ;  officers  of  any  such  courts* 
aetsally  exerdstng  the  duties  of  their  respective  offices ;  coroners,  gaolers,, 
ttd  keepers  of  houses  of  correction ;  all  members  and  licentiates  of  the: 
'ojsl  coUege  of  physicians  in  London,  actually  practising ;  surgeons, 
Ua^  members  of  one  of  the  royal  colleges  of  surgeons  in  London,  Edin- 
Iwgb,  on  Dublin,  and  actually  practising ;  apothecaries,  having  obtained 
teeftifieate  to  practise  as  an  apothecary  from  the  master,  wardens,  and 
Mcty  of  apothecaries  of  the  city  of  London,  and  actually  practising; 
^'fioen  in  her  majesty's  navy  or  army  on  full  pay ;  persons  enrolled 
>ad  lerving  hi  any  corps  of  yeomanry  under  officers  having  commis- 
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from  from  her  majesty,  or  lieutenants  of  counties,  or  odiera  specially 
authorized  bj  her  majesty  for  that  purpose ;  pilots  licensed  by  the 
trinity-house  of  Deptford  Strond,  Kingston-upon^Huli,  or  Newcastle^ 
upon-Tyne ;  masters  of  vessels  in  the  buoy  and  light  servioe  employed 
by  either  of  those  corporations ;  and  all  pilots  licensed  by  the  lovdl 
intrden  of  the  cinque  ports,  or  under  any  act  of  parliament  or  cfaaiter 
Ibr  the  regulation  of  pilots  in  any  other  pert ;  household  servants  of 
Iier  majesty ;  officers  of  customs  and  excise ;  sheriffs  and  sfaeriflb* 
officers ;  high  constables ;  the  clerks  of  ail  boards  of  guaidiaiis  of  the 
poor,  masters  of  union  workhouses ;  county  or  district  constables ; 
parish  clerks ;  registrars  and  superintendent  registrars  of  birdis,  deaths, 
and  marriages;  churchwardens,  overseers,  and  relieving-officers,  ane 
exempt  from  serving. 

Disqualificaiionfrom  Serving  as  ConstablesJ] — 5  &  6  Vict.  c.  109,  a. 
7.  Licensed  victuallers  and  persons  licensed  to  deal  in  any  excisealife 
liquors  or  to  sell  beer  by  retail,  gamekeepers,  and  persons  who  have 
been  attainted  of  any  treason  or  felony,  or  convicted  of  any  inikmous 
crime,  shall  be  disqualified  from  serving  the  office  of  constable  mider 
this  act. 

Lists  to  be  fixed  on  Church  Doors  ^  and  heptfor  Inspection,'] — Seot, 
6.  The  overseers  of  each  parish  shall  make  out  true  copies  of  die  list  so 
agreed  to  in  vestry;  and  where  any  of  the  persons  named  in  the  aatd  list 
shall  have  been  chosen  to  serve,  and  shall  have  served,  the  office  of  con- 
stable in  the  said  parish,  in  person  or  by  substitute,  the  overseen  shsdl 
set  against  his  name  in  the  list  the  date  of  the  year  of  such  service,  and 
shall  on  the  first  three  Sundays  in  the  month  of  March  in  eaeh  fbUow<- 
ing  year,  fix  a  true  copy  of  such  list  upon  the  principal  door  of  every 
church,  chapel,  and  other  public  place  of  religious  worship  within  their 
parish,  having  first  subjoined  to  every  such  copy  a  notice,  stating  tbet 
all  objections  to  the  list  will  be  heard  by  the  justices  of  the  peaee  at  a 
time  and  place  to  be  mentioned  in  such  notice,  and  having  also  signed 
their  names  at  the  foot  of  such  copy,  and  shall  likewise  keep  the  ori- 
ginal list,  or  a  true  copy  thereof,  to  be  perused  by  any  of  the  inhabi- 
tants of  their  parish  at  any  reasonable  time  during  the  three  weeks  nest 
before  the  day  limited  for  making  their  return  in  this  year,  and  during^ 
the  iSrst  three  weeks  of  the  month  of  March  in  each  following  year, 
without  any  fee  or  reward,  and  on  or  before  the  day  limited  for  making 
their  return  shall  sign  and  return  the  original  list  to  the  justices  as  no- 
quired  by  the  precept. 
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Pm&kf  far  negleeUng  RetuinUf  or  making  fahe  RBUirns^l—S  A  6 
VieL  c.  109»  s.  9.  Every  oveneer  who  shaU  neglect  or  reftiBe  to  tiga 
ail  retim  tvdi  litty  or  to  make  out,  Biga,  and  paUish  sach  true  copies 
If  aforesaid,  or  who  shall  knowiogly  leave  out  the  name  of  any  person 
ihD  ought  10  be  included  therein,  or  who  shall  knowingly  make  a.  false 
■ten  of  any  paiticaiar  which  ought  to  be  compciaed  therein,  shall, 
apoo  ooBvietmi  lliereof  belbce  two  justices  of  the  peace,  forfeit  and 
fKf  ibr  every  such  offence  a  sum  not  more  than  £5 

Oweneers  to  attend  the  Special  Session — Answer  on  Oath — Striking 
est  Names  from  Lists.} — Sect.  10.  The  overseers  of  each  parish  shall 
ftttead  the  special  session  of  the  peace  to  be  holden  for  the  appointment 
of  GQDStables  in  their  parish,  and  shall  then  and  there  verify  the  list  so 
Rtained  by  them,  and  shall  answer  on  oath  such  questions  touching 
tiie  lame  as  shall  be  put  to  them,  or  any  of  them,  by  the  justices  then 
pneat;  and  if  any  man  not  qualified  and  liable  to  serve  as  constable 
as  aloresaid  is  inserted  in  any  such  list,  it  shall  be  lawful  for  the  said 
justices,  upon  being  satisfied  by  the  oath  of  the  party  complaining,  or 
upon  other  proof,  or  upon  their  own  knowledge,  that  he  is  not  qualified 
isd  liable  to  senre  as  constable,  to  strike  his  name  out  of  such  list,  and 
aho  to  strike  thereout  the  names  of  men  disabled  by  lunacy  or  imbecility 
of  mind,  or  by  deafness,  blindness,  or  oAer  infirmity  of  body,  from 
aefving  as  constable ;  and  when  every  such  list  shall  be  duly  corrected 
ataoch  session,  or  at  such  adjournment  thereof,  it  shall  be  allowed  by 
^  jastices  present,  or  two  of  tiiem  at  such  session,  or  such  adjoum- 
L,  who  shall  sign  the  same,  with  their  allowance  thereof. 


Choosing  Constables  from  Xtafs.]— 'Sect.  11.  When  any  list  shall 
kvebeen  allowed,  the  justices  shall  choose  from  the  allowed  list  the 
aaoMa  of  socb  number  of  persons  as  they  shall  deem  necessary  (having 
Rgard  to  the  extent  and  population  of  the  parish)  to  act  as  constables 
the  parish  during  the  year  then  next  following,  and  until  other 
shall  be  chosen  and  sworn  to  act  in  their  stead  as  constables 
fe  aacfa  parish :  prorided  always,  that  where  any  peraon  i^all  have 
ken  chosen  to  serve,  and  shall  have  served,  the  office  of  constable, 
<ite  IB  person  or  by  sabstitnte,  as  hereinafter  provided,  he  shall  not 
WfiaUe  to  be  again  chosen  until  every  other  person  in  the  parish  liable 
m4  qvalified  to  serve  shall  have  also  served  the  office  of  constable, 
in  person  or  by  substitote. 

Smearing  Constables  and  allowing  SubstituiBS.]^&ect.  12.  The 
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justices  shall  cause  the  persons  so  chosen  to  be  summoned  to  appear 
before  them  on  a  day  to  be  fixed  by  such  justices,  and  shall  cause  to  be 
administered  to  every  such  person  the  following  oath  ;  (that  is  to  say,) 

**lt  A.  B,  of  C  do  swear.  That  I  will  well  and  tnilj  serre  oar  Sovereign  Ladj 
the  Queen  in  the  office  of  Constable  for  the  Parish  of  2>.  {jar  Parishes  of  2>.  E.,  ^f^.] 
for  the  Year  now  next  following,  or  antil  another  Constable  shall  be  sworn  in  nay 
itead,  aecording  to  the  best  of  my  skill  and  knowledge.        So  help  me  GOD.'' 

Provided  always,  that  if  any  qualified  person  chosen  as  aforesaid  shall 
be  unwilling  to  serve  the  office  of  constable  in  person,  and  shall  find  a 
substitute,  to  be  approved  by  the  justices,  and  willing  to  serve  for  hiai, 
the  person  so  chosen  and  unwilling  to  serve  shall  attend  with  his  pro- 
posed substitute  at  the  time  and  place  appointed  for  swearing  in  con- 
stables ;  and  the  justices,  if  they  shall  approve  of  such  proposed  sub- 
stitute, shall  cause  the  oath  to  be  administered  to  him,  instead  of  the 
person  so  chosen  and  unwilling  to  serve ;  but  the  service  of  any  person 
as  substitute  for  another  person  shall  not  be  reckoned  as  his  own  service^ 
so  as  to  exempt  him  from  being  sooner  chosen  to  serve  in  his  own  per- 
son than  otherwise  he  would  have  been  liable  to. 

Refusing  to  act  at  find  Substitute.] — 5Sc  6  Vict.  c.  109,  s.  13.  Every 
person  qualified  and  liable  to  serve,  and  who  shall  be  chosen  by  the  justices 
to  serve,  the  office  of  constable,  and  shall  be  duly  summoned  to  be  sworn, 
and  to  take  upon  him  the  said  office,  and  who  shall  refuse,  or,  without 
reasonable  cause,  to  be  allowed  by  the  said  justices, neglect  to  attend  and 
to  be  sworn  as  constable,  or  to  find  a  qualified  substitute  to  be  sworn  in 
his  stead,  shall,  upon  conviction  thereof  before  two  justices,  forfeit  and 
pay  any  sum  not  more  than  £10;  and  every  person  who,  after  being 
sworn  as  constable,  shall  refuse  or  wilfully  neglect  to  act  in  the  execu- 
tion of  his  office,  shall,  upon  conviction  thereof  before  two  justices,  for- 
feit and  pay  for  every  such  offence  any  sum  not  more  than  £5. 

Lists  of  Constables  appointed.] — Sect.  14.  Within  fourteen  days 
after  the  appointment  and  swearing  of  such  constables,  the  clerk  to 
the  justices  shall  send  to  every  justice  usually  acting  within  the  division, 
and  also  to  the  clerk  of  the  peace,  for  the  purpose  of  being  laid  before 
the  next  court  of  general  or  quarter  sessions,  a  list  containing  the  names 
of  all  constables  so  appointed  in  the  division,  and  the  parishes  for  which 
they  have  been  appointed ;  and  the  overseers  of  the  poor  shall  affix  to 
the  door  of  their  respective  parish  churches  a  list  of  the  names  of  the 
constables  appointed  in  their  respective  parishes. 
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Pamer  of  the  ComstaBles  in  and  out  of  their  Parishes,] — 5  &  6  Vict, 
c.  109,  s.  15.  The  constables  shall  have  within  the  whole  county, and  also 
vitlun  all  liberties  and  franchises,  and  detached  parts  of  other  counties 
flCoatcd  tbetein,and  also  in  eyery  county  adjoining  to  the  county  in  which 
dieyare  appomted,  all  the  powers,  privileges,  and  immunities,  and  shall 
be  liibfe  to  all  the  duties  and  responsibilities,  of  a  constable  within  his 
coBiUblewick,  but  shall  not  be  bound  to  act  as  a  constable  beyond  the 
parek  for  which  they  are  severally  appointed  and  sworn,  without  the 
special  warrant  of  a  justice  of  the  peace :  provided  always,  that  in 
time  coanties  in  which  any  chief  constable  or  superintendent  shall 
kfe  been  appointed  under  2  &  3  Vict.  c.  93,  or  any  act  passed  for 
its  amendment,  the  constables  appointed  under  this  act  for  any  parish 
vitim  the  district  for  which  such  chief  constable  or  superintendent 
ifcall  have  been  appointed  shall  be  subject  to  the  authority  of  such 
diief  constable  or  superintendent. 


by  Death  or  Disqualifieation  during  year  of  Office.] — 

Sect  16.    In  case  of  the  death  or  disqualification  of  any  constable 

daiiog  his  year  of  office,  of  which  the  overseers  shall  forthwith  give 

iotiee  to  a  justice  of  the  peace  usually  acting  for  the  division,  or  in  case 

iDjpenon  who  shall  have  been  chosen  constable  shall  refuse  or  neglect 

vaibreiaid  to  attend  and  be  sworn,  or  to  find  a  qualified  substitute  to 

besvoro  in  his  stead,  and  shall  have  been  fined  for  such  refusal  or 

legfect,  the  person  who  has  lasi  served,  and  shall  not  then  be  disqua- 

iM  or  exempt,  shall  be  bound  to  act  in  bis  stead  until  another  con- 

itiUe  shaO  be  appointed  and  sworn  to  act  for  the  remainder  of  the 

?ev,  which  shall  be  done  at  the  next  petty  session  of  the  peace  for  the 

^innon,  of  which  notice  shall  be  given  to  all  the  justices  usually  acting 

for  the  division ;  and  in  case  the  constable  making  the  vacancy  was 

Kning  as  substitute  for  some  other  person,  the  justices  shall  summon 

tk  penon  originally  chosen  to  attend  and  be  sworn,  or  to  find  another 

abititole  duly  qualified  to  serve  for  the  remainder  of  the  year ;  or  if 

tk  penon  originally  chosen  shall  be  then  disqualified,  or  shall  have 

Ratted  or  neglected  as  aforesaid  to  attend  and  be  sworn,  or  to  find  a 

nWtnte,  or  if  the  constable  making  the  vacancy  was  serving  after 

^▼iDg  been  chosen,  and  not  as  a  substitute,  the  justices  at  such  ses- 

M  thall  choose  another  qualified  person,  out  of  the  allowed  list  then 

iofeioe,  to  serve  the  office  of  constable  during  the  remainder  of  the 

?ttr,  and  shall  proceed  in  all  respects  as  in  the  original  appointment  of 

coBitables  for  that  year,  and  the  person  so  chosen  shall  be  bound  in 

fke  manner,  and  subject  to  the  same  penalty,  to  attend  and  be  sworn. 
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or  to  find  a  svbslitBte  to  be  sworn  in  his  stead  to  serve  for  the  remain- 
der of  the  year ;  and  if  less  than  two  hundred  days  shall  have  elapsed 
rince  the  first  appointment  of  constables  ibr  that  year,  bat  not  other- 
wise,  the  service  of  the  person  appointed  to  aet  for  the  remainder  of  the 
year  shall  be  reckoned  to  him  as  service  for  that  year ;  and  in  the  first 
year  after  the  passing  of  this  act  the  jostioes  at  the  time  of  first  choosing 
constables  shall  also  choose  substitntes  to  serve  in  case  of  vacancies 
during  the  year  of  office  until  another  appointment  shall  be  made. 


Fe€8  and  AUowanc9$  out  of  Poor*$  Rate  to  ParM  ConstahUi.]^ 
5  Si  6  Vict.  c.  109,  B.  17.  The  justices  of  the  county  in  general  or  quarter 
session  assembled  shall  from  time  to  time,  subject  to  the  approval  of  one 
of  her  majesty's  principal  secretaries  of  state,  settle  tables  of  fees  and 
allowances  to  the  clerks  to  the  justices  for  the  performance  of  their 
duties  under  this  act,  and  to  the  constaUes  for  the  service  of  summons 
and  execution  of  warrants,  and  for  the  performance  of  such  other  oc- 
casional duties,  which  may  be  required  of  the  said  constables,  for 
which  the  said  justices  shall  think  that  fees  ought  to  be  allowed ;  and 
whenever  any  duty  for  which  any  such  fee  or  allowance  shall  have  been 
settled,  and  for  which  the  payment  is  not  by  law  charged  upon  the 
county  rates,  shall  have  been  performed  by  any  clerk  or  by  any  constable 
appointed  under  this  act,  the  amount  of  the  fee  or  allowance  shall  be  paid 
by  the  overseers  of  the  parish  in  respect  of  which  such  fee  has  become 
paiyable  out  of  any  monies  in  their  hands  collected  for  the  rehef  of  the 
poor,  upon  the  order  of  the  justices  in  petty  session  assembled  for  the 
division,  and  under  such  regulations  as  shall  be  made  from  time  to  time 
by  the  justices  in  general  and  quarter  session  assembled^  subject  to  the 
^ypvoval  of  the  secielary  of  state. 

Appointinti  one  or  more  paid  Canotablee. ]^^Sect,  1 8.  The  vestry  as- 
sembled for  the  purpose  of  making  such  return  as  aforesaid  may  resolve 
that  one  or  more  paid  constables  shall  be  appointed  for  their  pari^ ;  and 
if  the  vestry  shall  so  resohre,  a  copy  of  the  resolution,  and  of  the  amount 
of  salary  which  the  vestry  shall  resolve  on  paying  to  such  constable 
or  constables,  shall  be  sent  by  the  overseers  to  the  justices^  wiUi  the 
return  heneinbefore  mentbned ;  and  by  sect.  19,  the  jusftmes  at  the 
sessieo  of  the  peace  holden  for  the  appointment  of  constables,  upon 
receiving  irom  any  parish  a  copy  of  any  sudi  resolution  as  aforesaid,  if 
they  ahall  be  satisfied  with  the  amount  of  salary  agreed  to  be  paid, 
shall  appoint  so  many  paid  constables  to  act  for  that  partdi  as  shall  be 
agreed  to  by  the  resolution,  or  if  the  same  resolution  shall  have  been 
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agreed  to  bj  more  parahes  than  one  adjoioing  each  other,  may,  ff  they 
ibfl  tinrk  fit,  appoint  the  same  paid  constables  to  act  con joindy  ibr 
dlnck  fast-mentioned  parisbes  ;  and  in  every  parish  in  which- a  paid 
ooBtMe  shall  be  appointed  nnder  this  act  the  justices,  if  they  shaH 
task  fit,  need  not  appoint  any  unpaid  constaUe,  or  may  appoint  a 
■afleraomber  of  unpaid  constables  tban  they  had  otherwise  resolred 
01  tppointing-  for  tint  parish ;  and  erezy  paid  constable  shall  hold  his 
^^MMBtmeat  mtil  he  shall  resign  or  be  dismissed  for  misconduct  by  the 
jetices  of  the  dirtsion  in  petty  session  assembled,  or  until  the  yestry 
Mlracind  the  resdation  for  his  appointment  at  any  me< 
hides  kft  making  such  letam  as  aforesaid. 


Sdary  to  be  paid  ami  of  the  PoarRaU.—S  &  6  Vict.  c.  109,  s»  20. 
IhsBoiuit  of  the  salary  to  every  such  paid  constable  shall  be  paid 
kf  the  ovemeera-oat  of  any  monies  in  their  hands  coJkcted  for  tha  jreliaf 
tftkpaor. 

Omstahles  not  to  be  appointed  in  Courts  Leet.^ — Sect.  2*1 .  No  petty 
constable,  headborough,  borsholder,  tithingraan,  or  peace-officer  of 
t^  like  description  under  any  name  of  office,  shall  be  appointed  for 
SDj  parish^  township,  or  vill  within  the  limits  of  this  act,  (except  for 
the  performance  of  duties  unconnected  with  the  preservation  of  the 
peace  or  with  the  execution  of  this  act,)  at  any  court  leet  or  torn,  or 
odiennse  than  under  this  act,  or  2  &  3  Vict.  c.  93,  or  some  act  passed 
i»  amendment  thereof. 

But  nothing  herein  contained  shall  be  taken  to  prevent  the  appoint- 
aient  of  special  constables,  or  to  apply  to  the  city  of  London  or  the 
actn^litan  police  district : 

Or  to  any  borough  which  is  within  the  provisions  of  5  &  6  W,  IV. 
c.  76,  municipal  coiporation  act ;  or  of  any  charter  granted  in  pur- 
Ruice  of  that  act ;  or  of  any  act  made  for  the  amendment  thereof. 

Or  to  any  parish,  town,  or  place  in  which  rates  are  or  shall  be  levied 
for  the  payment  of  constables,  under  3  &  4  "W,  IV.  c.  90  ;  or  of  any 
kcal  act  specially  applying  to  such  parish,  town,  or  place. 

And  nothing  hereinbefore  contained  shall  be  taken  to  apply  to  the 
ooosty  palatine  of  Chester. 

UdMsp  Hmtsn  and  Strong  Rooms  J] — Sect.  22.  The  justices  of  the 
pace  of  any  county  in  general  or  quarter  sessions  assembled,  may,  if 
they  Aal  think  fit,  order  that  lock-up  houses  for  the  temporary  con- 
fcisMSPt  of  peisoBS  taken  into  custody  by  any  constable,  and  not  yat 
fw MJlltd  §m  trial,  or  in  execution  of  any  sentence,  shall  be  provided 
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in  such  places  within  their  county  as  the  said  justices  shall  think  fit ; 
and  for  that  purpose  to  purchase  and  hold  lands  and  tenements,  or  to 
appropriate  to  that  purpose  any  lands  and  tenements  belonging  to  the 
county  which  are  not  needed  for  the  purpose  to  which  they  were  applied 
or  intended  to  be  applied  before  such  appropriation ;  or,  instead  of 
providing  new  lock-up  houses,  to  order  that  the  lock-up  houses,  strong 
rooms,  or  cages  belonging  to  any  parish  be  appropriated  for  the  purpose 
of  this  act,  and  if  necessary  be  enlarged  or  improved ;  and  the  expense 
of  building,  hiring,  or  otherwise  providing,  repairing,  and  furnishing 
such  lock-up  houses  shall  be  defrayed  out  of  the  county  rates :  provided 
always,  that  notice  of  the  day  and  hour  at  which  any  business  relates 
to  providing,  enlarging,  or  improving  any  such  lock-up  house  will 
begin  at  such  session  shall  be  given  by  the  clerk  of  the  peace,  with 
the  notice  of  holding  the  session  on  the  requisition  of  any  five  justices 
acting  for  such  county ;  and  that  no  such  lock-up  house  shall  be  built 
or  otherwise  provided,  enlarged  or  improved,  except  upon  such  plan  as 
shall  be  approved  by  one  of  her  majesty's  principal  secretaries  of  state  : 
provided  also,  that  every  such  lock-up  house  shall  be  within  the  inspec* 
tion  of  the  inspectors  of  prisons. 

Superintending  Constables^'] — 5&6  Vict.  c.  109,  s.  23.  Whenever  the 
j  ustices  shall  have  provided  a  lock-up  house  under  this  act,  they  shall  also 
appoint  a  superintending  constable  to  have  the  charge  thereof,  who  shall 
have  all  the  powers  and  immunities  of  a  parish  constable  under  this  act, 
and  shall  have  the  superintendence  of  all  the  parish  constables  appointed 
in  such  parishes  as  shall  be  ordered  by  the  said  justices,  and  under  such 
regulations  as  they  shall  make ;  and  every  such  superintending  constable 
shall  be  entitled  to  hold  his  office  until  dismissed  by  the  justices  in 
general  or  quarter  session  assembled,  and  shall  receive  such  salary  out 
of  the  county  rates  as  the  justices  assembled  as  aforesaid  shall  order. 

Recovery  and  Application  of  Penalties'] — Sect.  24.  All  penalties 
herein  made  payable  on  conviction  of  any  offender  before  two  justices 
of  the  peace  may  be  levied,  in  case  of  nonpayment  tliereof,  with  the 
costs  and  charges  attending  such  conviction,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  by  warrant  under  the  hands  and 
seals  of  any  justice  of  the  peace  of  the  county,  riding,  or  place  wherein 
such  conviction  shall  have  taken  place,  with  the  reasonable  costs  of  such 
distress  and  sale ;  and  the  overplus,  if  any,  shall  be  returned  to  the 
party  whose  goods  and  chattels  shall  have  been  distrained ;  and  by 
sect.  25,  all  penalties  levied  under  this  act  shall  be  applied  in  aid  of 
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tk  poor  tales  of  the  parish  in  which  the  offence  shall  have  been  com* 
watted,  for  which  such  penalties  shall  be  leried. 

InitrfrttaiMm  of  Act.l — Sect.  26.  In  this  act  the  word  '<  county" 
ibn  be  taken  to  extend  to  every  riding  or  division  of  a  county  for 
vtieh  there  is  a  separate  court  of  general  or  quarter  sessions  of  peace ; 
nd  the  word  "  parish  "  shall  be  taken  to  extend  to  every  township  or 
oikr  dirtrict  maintaining  its  own  poor,  and  also  to  every  extra- parochial 
phoe  which  shall  not  be  annexed  to  an  adjoining  parish,  for  which 
pkoes  the  justices  in  petty  sessions  assembled  shall  be  empowered  to 
ippoiDt  persons  to  act  as  overseers ;  and  the  word  "  overseers  "  shall  be 
nken  to  extend  to  all  persons  charged  with  collecting  rates  for  the 
nief  of  the  poor  in  any  parish,  and,  in  extra-parochial  places  not 
aided  to  any  adjoining  parish,  to  the  persons  appointed  by  the  justices 
iisfiicesaid* 


SECTION  Vill. 
Or  Geveral  Sessions  :  how,  avd  bt  whom  convened. 

Geural  Sesnans  of  the  Peace.] — ^A  general  sessions  of  the  peace 
B  i  c«Mrt  of  record  holden  before  two  or  more  justices,  whereof  one  is 
of  tk  qooTum,  for  execution  of  the  general  authority  given  to  justices 
by  tke  commission  of  the  peace  and  certain  acts  of  parliament  (/?). 

Ibe  only  description  of  the  above  general  sessions  which  is  usually 
Mdeo  in  modem  times  is  the  court  of  "  General  quarter  sessions  (q) ; 
but  in  the  county  of  Middlesex,  besides  the  four  quarter  sessions,  four 
gcaenl  sessions  are  held  in  the  intervals,  and  original  intermediate  (r) 
also  occasionally  take  place.  As  the  statutes  requiriog  general 
to  be  held  at  particular  times  are  merely  directory,  there  is  no 
inud  for  the  doubt  at  one  time  expressed,  whether  by  law  justices 
Ittfe  power  to  hold  sessions  more  frequently  than  once  a  quarter :  for 
KaioBs  so  held  are  clearly  legal:  indeed  2  Hen.  V.  st.  1,  c.  4,  s.  2,  after 
poistiiig  out  at  what  parts  of  the  year  the  four  sessions  shall  be  held, 

j)  Dilton,  c.  185 ;   Cro.  Circ.  C.  whether  fpedal  (Lambard  B.  4,  eh.  20, 

U;  S  Bvn't  J.,  It/.  Sewnom:  Lun-  p.  623),  or  general,   as  distiDgiiiBhed 

Wd,379.  from  p€tty  aessiona,  which  have  onlj 

(f)  Ib  eonuion  parlance  general  sea-  received  powera,  from  modem  acta,  in 


MM  Mtt  the  aame  aa  quarter  aeaaiona,  order  to  prevent  one  juatice  from  acting 

lAbaid,  B.  4,  c  19,  p.  593.     "  8t9'  alone  in  caaes  of  imporUnce.    See  the 

■■V'in  old  atatatea,  meana  the  general  argument  in  Reg,  t.  WaOsmaont  2  P.  & 

of  jnaticea  of  the  county,  D.  622  ;  10  Ad.  &  £.  288. 


U.  (12  R.  II.  c.  10 :  14  R.  II.  c.  1 1),  (r)  See  R.  t.  MuUaney,  6  C.  &  P.  96. 


GENERAL  SKSBIOVS:   HOW  CALLED  TOGETHER. 


aMVy  ^  and  more  often  if  need  be/'  But  m  coanties  wheie,  from  the 
occaaional  arrear  of  business,  parttcnlarly  of  soMiller  offisnoes  befiMe 
the  spring  and  summer  circuits,  it  is  desirable  that  sessions  shall  take 
place  more  frequently  than  once  a  quarter,  it  is  the  modem  pnctice  to 
m^ounm  the  last  preceding  quarter  session  to  some  intermediate  day 
bdbre  the  time  for  holding  the  next  original  quarter  session,  instead  of 
hoMnig  an  extra  original  general  session  (s).  It  has  also  been  recently 
decided  in  a  Middlesex  case  that  the  holding  original  intermediate 
general  sessions  without  adjoaf  nment  of  the  last  preceding  qoarter  eea- 
sion,  is  perfectly  legal,  upon  issuing  a  new  precept  to  the  shenff,  and 
new  snmmonses  to  the  jurors  (t). 


How  called  together. 1 — A  general  session  may  be  called  by  any  two 
justices  within  the  jurisdiction,  one  being  of  the  quorum,  or  by  the 
custos  rotulorum  and  one  justice ;  but  not  by  one  justice  or  by  the  c^teiOB 
rotulorum  alone  (tc).  The  presence  of  two  justices  is  necessary  to  its 
being  held  (x),  or  even  adjourned  so  as  to  hold  it  legally  (y)  at  another 
time. 

The  clause  in  the  commission,  **  that  the  sheriff  shall  cause  a  jury 
to  appear  at  such  days  and  places  as  the  said  justices,  or  any  two  or 
more  of  them  as  aforesaid  shall  appoint,"  confers  the  authority  on 
two  jusCioes  to  conrene  a  general  session.  This  is  done  by  isssing  a 
Precept  mider  their  hands  and  seals,  addressed  to  the  sheriff,  requiring 
him  to  summon  the  proposed  session  of  the  peace  for  general  purpoees^ 
at  some  day  not  less  than  fifteen  days  from  the  date  of  the  precept  (2), 
to  return  a  grand  and  petty  jury,  and  give  notice  throughout  bis  bai- 
liwick to  jurors,  coroners,  gaolers,  stewards,  constables,  and  bailiib  of 
Bberties,  whose  attendance  is  requisite  (a).  The  precept  to  the  sheriff 
is  necessary  in  order  that  he  may  summon  all  the  persons  who  «Be 
bound  to  attend  as  constituent  parts  of  a  court  of  criminal  junsdictkm, 
eaHed  together  by  the  same  instrument.  This  difference  in  the  object 
of  a  general  sessions,  as  distinguished  from  a  special  sessions,  acooaots 
8^  for  the  difference  of  the  mode  in  which  the  two  courts  are 


(»)  This  is  B  legal  covrse.  See  R.  t. 
QrinM,  T.  4  6.  I. ;  19  Vm.  Ab.  3fi8, 
and  the  opinion  given  by  the  law  officers 
In  1815,  on  a  ease  submitted  to  them 
lh>m  fitaffordshire,  printed  in  5  Bom's 
J*  24th  ed.  203 ;  R.  ▼.  Weat  Tbrrta^- 
!•»,  Bnrr.  8,  C.  293. 

(0  R-  ▼.  MulUmey,  6  C.  &  P.  96,  n. ; 
see  Btuhy  t.  Wataon^po§t^  64,  n. 

•(«)  l«ambanl,  376. 


{x)  1  Bla.  C.  364,  n. ;  6 
582,  28di  ed. 

(y)  R.  V.  WmMngton,  1  Bott.  7^3^ 
See  2  Stra.  1264,  R.  t.  Politmd. 

(t)  Lamb.  B.  4,  c  20 ;  2  Hawk.  B.  2, 
c.  8,  s.  50;  5  Bum,  28th  ed.  (Ghi%>&87. 

(a)  Dabon,  o.  185,  gives  the  km  of 
this  preoept  or  warrant.  See  2  Hnwk. 
B.  2,  c.  8,  s.  49 ;  and  as  to  hi|^ 
stables,  7  &  8  ITict.  c.  33,.  s.  8. 
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feU.  Tk  ame  of  such  a  praeept  to  the  slieFiff  m  alnoUUely  reqmite 
to oiMiipd  My  poKm  whalerer  to  attend  ageoeial mmioq,  or  to  ezpcte 
iim  to  Che  penalty  of  abieiicc,  Bot  it  is  not  absohitely  necenary  to 
tkholdqg  sDch  a  senon,  that  a  reg^ar  pfecept  should  be  issued ;  for 
in^  it  May  he  inegiilar,  yet  if  two  or  more  jutticesy  the  jury,  and 
att  penoas  neccosary  to  hold  a  sessions  appear^  the  [woceedings  of  that 
iMoas,  if  legnlady  tranaaded,  will  he  vadid  (6). 

A  npsraedeaa  out  cf  Chancery  b  the  ealy  authority  capable  of  su- 
peaediog  a  precept  duly  issned  by  two  justices  for  holding  a  genefal 
(c) ;  and  thoogh  it  was  fonnerly  said  that  two  or  more  general 
■ight  lawfiiily  be  holden  at  one  time  within  the  same  coanty 
■soed  to  the  sheriff  by  different  seta  of  justices,  the  sendee 
tt  one  of  which  woold  discharge  the  juror,  Ac^  from  service  at  the 
(^,  it  is  irary  doubtful  since  E.  ▼.  Soimlmrg  <e),  whether  either 
ipssioin  ao  hdd  would  be  valid  (/) ;  and  it  is  certain  that  if 
to  hdd  siieii  sevenal  sessions  were  made  without  apparently 
gssd  reason,  or  for  sinister  purposes  of  harassing  parties,  dsc,  &c«, 
Ik  jartioes  issoiiig  them  would  be  liable  to  indictment  or  information, 
Md  ivonld  aSbrd  reason  to  the  Lord  Chaneellor  for  stiiking  their 
MtsftheeommiMonC^). 


SECTION  IX. 

Of  OiHmmAi.  Qiusma.  Sasaiova. 

Ihtenbed,'] — General  quarter  sessions  of  the  peace  are  that  species 
of  geoeral  sessions  which  is  held  under  authority  of  the  commission  of 
tk  peace  by  two  or  more  justices  (one  being  of  the  quorum)  at  some 
phoe  within  the  eoonty  fixed  by  their  precept,  once  in  every  qnavter 
of  Ae  yett,  as  directed  by  various  statutes  (A). 

•ad  a  ooQct  of.n«oni,«ad  not  a  cmutnf 
isfBiior  juilidietioD/'  {Mr  Lord  TmUtr* 
den,  in  R.  v.  Smith  and  othertt  8  B.  ft  C. 
343.  Sm  2  Haw.  e.  8,  s.  58,  cttiiig  2 
Hale,  49,  50,  ia  oppoutioa  to  the  paa- 
Mge  of  Lambud,  B.  4,  c.  19,  20,  than 
eitad;  and  tee  J{.  v.  AiMt,  3  Ad.  Sc  £• 
72b,  pott  f  alio  15  Eaat,  633,  and  per 
Pattnon,  J.  in  R,  t.  MuUaney  ami 
othergf  6  C.  &  P.  98.  It  has  power  to 
quash  an  indictment  before  plea.  Reg, 
Y.  IFitem,  14  L.  J.  (M.  C.)  3. 

Am  the  qoarter  aewione  proceed  ao* 
oording  to  the  coarse  of  the  common 
law  in  taking  cognisance  of  offences 
made  triable  lliere  by  statnte,  the  ooow 


9)  I>a*.  367.  cited  ad  appnvad 
■  &  ▼.  Cbrformiiam  o/Ipnoick,  2  Lord 
^  1237, 1238. 

U)  CesL  D.  JmaUmB  ^Pswe  (D3)| 
>a«k.B.2,c.  8,a.&l. 
n  Uiabaid,  377. 
(<)4T.R.451. 

(/)  For  il  ia  to  saake  two  courts  of 
^  vhidi  shenid  be  entire  and  but  one, 
As  JMticas  not  being  required  or  enabled 
to  kaU  sum  than  OMseasion  at  a  time. 
I>iitcl85. 

r)  See  Dalton,  c  185. 
^)  Sse  Dalten,  e.  185;  5  Bum,  tit. 
I,  s.  IL    «  Hie  eonrt  of  qvarter 
Is  a  eoortof  ofot  nd  tarminer» 
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or  OEKBRAL  QITARTER  SESSIONS. 


When  holden.] — As  long  ago  as  the  year  1362,  it  was  enacted  by  36 
Ed.  III.  c.  12,  that  in  commissions  of  the  peace  it  should  be  exprttsed 
that  the  justices  should  hold  their  sessions  four  times  a  year,  that  is  to 
say,  one  within  the  octave  of  Epiphany,  another  within  the  second 
week  of  Midlent,  a  third  between  the  feasts  of  Pentecost  and  St.  John 
the  Baptist,  and  the  fourth  within  eight  days  of  St.  Michael.  By 
12  R.  II.  c.  10,  the  justices  were  directed  to  ''  keep  their  sessions  in 
every  quarter  of  the  year  at  the  least,  and  by  three  days  if  need  be,*' 
without  fixing  the  periods  within  each  quarter ;  st.  2  Hen.  V.  seas.  1 ,  c.  4, . 
supplied  this  in  some  degree  by  directing  the  justices  to  make  their 
sessions  four  times  by  the  year,  that  is  to  say,  in  the  first  weeks  after 
Michaelmas-day,  the  Epiphany,  the  clause  of  Easter,  and  the  transla- 
tion of  St.  Thomas  the  Martyr, ''  and  more  often  if  need  be  "  (t). 

By  54  G.  III.  c.  84,  the  Michaelmas  sessions  were  directed  to  be 
holden  in  the  first  week  after  the  11th  October.  Of  these  directory 
acts,  the  last  is  the  only  one  which  remains  untouched ;  for  in  conse- 
quence of  the  recent  alteration  of  the  terms,  it  was  deemed  fit  also  to 
make  a  corresponding  change  in  the  law  in  force,  respecting  the  times 
of  holding  the  quarter  sessions.  Accordingly  by  the  act  1 1  G.  IV.  and 
1  W.  IV.  c.  70,  *'for  the  more  effectual  administration  of  justice  in 
England  and  Wales,''  it  was  enacted  (A),  *'  That  in  the  year  of  our 
Lord  1831,  and  afterwards,  the  justices  of  the  peace  in  every  county, 
riding,  or  division,  for  which  quarter  sessions  of  the  peace  by  law 
ought  to  be  held,  shall  hold  their  general  quarter  sessions  of  the  peace 
in  the  first  week  after  the  eleventh  day  of  October ;  in  Che  first  week 
after  the  twenty^eighth  day  of  December  (/) ;  in  the  first  week  after 


mon  law  consequences  attach,  inter  alia, 
that  an  indictment  found  there  msy  ha 
remOTcd  by  certiorari  into  the  Qaeen'i 
Bench,  and  tried  at  the  assizes.  R.  v. 
Wadley,  4  M.  &  Sel.  508,  adopting  Lord 
lfafi{/f0/(rt  doctrine  in  Hartleys. Hooker^ 
Cowp.  524,  as  acted  on  in  12.  ▼.  Hube, 
5  T.  R.  542. 

Again,  if  a  statute  directs  an  appeal 
to  the  quarter  sessions,  and  that  such 
appeal  shall  ht  finals  and  that  no  other 
court  shall  interpose,  yet  a  certiorari 
lies.  R,  V.  Reeve,  1  fila.  R.  231 ;  2 
Burr.  1040 ;  see  other  cases,  cited  4  M. 
it  Sel.  510. 

'*  The  court  of  justices  of  peace  is  no 
more  base  than  this  court,(King's  Bench) 
for  the  justices  of  peace  have  power  to 
enter  pleas  of  the  crown,  ecil.  of  felony, 
as  well  as  those  of  B.  R.  have"  per  Rolf, 
Year-Book,  4  Hen.  6,  23,  cited  in  19 


Vin.  Ab.  343,  from  Brook's  Abr.  tit. 
Failer  de  Record,  PI.  3. 

As  to  when  it  is  not  for  ail  purpoat 
and  intente  a  court  of  oyer  and  terminer, 
see  poet,  Ch.  III.  s.  1 ;  1  Hale's  P.  C. 
23,  24  ;  Smith'e  cote,  Cro.  El.  87,  cited 
9  Co.  118  b. 

(0  "  On  this  act  of  Hen.V.*'  wj%Efre, 
C.  J.,  "  have  arisen  in  all  other  counties 
except  Middlesex,  two  kinds  of  sessions ; 
first,  general  quarter  sessions,  at  the 
statutable  times,  and  second,  general 
sessions  at  other  intermediate  periods. 
The  quarter  sessions  has  by  several 
statutes  the  same  jurisdiction  as  tbe 
general  sessions,  and  more."  Buthf  ▼. 
Watson,  Bla.  R.  1050. 

(*)  Sect.  25. 

(/)  This  enactment  occasionally  causes 
the  contradiction  in  terms  of  holding 
more  than  four  sessions  called  quarter 
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tbe  tUrtj-fifit  day  of  March  (m) ;  aod  in  the  first  week  after  the 
tventy-lbarth  day  of  June;  and  that  all  acts,  matters,  and  things 
done,  peHbnned  and  transacted  at  the  times  appointed  by  this  act  for 
the  Uding  of  the  general  quarter  sessions  of  the  peace,  shall  be  as 
nEd  tod  biodhig  to  all  intents  and  purposes  as  if  the  same  had  been 
dose,  performed,  and  transacted  at  general  quarter  sessions  of  the 
pace  bolden  at  the  times  by  law  limited  for  the  holding  thereof  before 
the  psssing  of  this  act  (»). 

h  appeals,  howerer,  that  these  statutes  are  all  merely  directory,  and 
that  qoaiter  sessions  of  the  peace  might  always  be  good,  though  holden 
at  other  times  than  those  which  they  specify.  Thus,  in  ancient  times, 
the  governing  direction  was  that  of  2  Hen.  V.  c.  4,  the  quarter 
were  holden  yariously  in  several  counties,  some  at  one  day  and 
at  another ;  yet  it  was  considered  that  each  of  these  was  a  good 
qoarler  session  within  the  acts  that  relate  to  quarter  sessions;  '*  for," 
n  observed  by  Lord  Hale,  *'  these  acts,  especially  that  of  2  Hen.  V., 
are  oaly  directive  and  afiBrmative ;  and,  therefore,  though  the  ses- 
■on  are  held  at  another  day,  according  to  the  general  direction  of 
12  R.  IL,  yet  they  are  quarter  sessions  (o).  So,  upon  the  construe- 
tioo  of  54  6.  III.  c.  84,  the  words  of  which  would  seem  as  imperative 
ai  words  merely  affirmative  can  be,  respecting  the  time  when  the 
Mirhaflmas  sessions  should  be  holden,  and  which  it  expressly  substi- 
tated  ibr  that  at  which  they  had  previously  been  holden,  it  was  decided 
^  this  act  also  was  merely  a  direction,  and  that  a  session  holden  in 
iveek  other  than  that  following  the  11th  October,  was  good  as  a 
Michsefanas  quarter  session  (p).  There  can  be  no  doubt  that  the  same 
coastniction  would  be  put  on  the  I  W.  IV.  c.  70^  and  that  a  session, 
Mdes  as  a  quarter  session,  and  for  one  quarter,  though  holden  in 
other  weeks  than  that  provision  specifies,  would  still  be  valid,  not  only 
»  i  general  sesmon  for  general  purposes,  or  the  trial  of  prisoners,  but 
^  for  those  matters  which  are,  by  law,  specifically  referred  to  the 
qmter  sessions — and  which  can  be  heard  at  none  but  quarter  ses- 
aoBft--vi2.,  the  trial  of  various  appeals ;  the  discharge  of  recognizances, 
^  appointment  of  officers  {q)» 


a   fifth  wssioa  29.    Both  cited  1  M.  &  Gr.  455. 
^»iBg  been  held  in  1834,  on  the  3l8t  {g)  This  doctrine  teems  quite  settled 

I^Bvaher,  and  in  1839  mnd  1844,  on  by  the  case  last  dted ;  but  it  seems  to 

^Bttseaber;  aadsce  1  M.  &  S.  479,  imply  that  both  the  54  O.  III.  c.  84, 

^  V.  Avrey  (J«iilM«t),^ot/.  and  the  subsequent  acts  were  unneees- 

''«)  As  to  Easter  sevkms,  see  p.  66.  sary  to  effect  the  alterations  they  contem 

'■/  1  W.  IT.  e.  70,  s.  35.  plated,  as  the  justices,  in  each  county, 

>/  2  Hde,sa.  might  have  made  them  of  their  own 

»  JL  T.  LtUtater  (Jut,)^  7  B.  &  C.  anSiority,  and  properly  considered,  there 

^    See  IL  T.  BhmmffUm,  8  B.  8e  C.  was  nothing  fixed  to  alter. 

F 
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Easter  iStfMums.]~Stat.  4  &  5  W.  IV.  c.  47,  recites  11  O.  IV* 
and  1  W.  IV.  c.  70,  b.  25,  and  that  in  some  counties  of  England  and 
Wales,  the  time  usnall j  fixed  for  holding  the  spring  amizes  interferes  (r) 
nHth  the  due  holding  of  the  sessions  herebj  appointed  to  be  hoiden  in 
the  first  week  after  the  «31st  March.  It  then  adds, ''  Akhoogh  the 
justices  of  peace  have  authority  to  hold  general  sessions  of  the  peace 
at  other  times  of  the  year  besides  those  specified  by  the  said  recited 
act,  such  sessions  are  not  quarter  sessions,  within  the  hntents  of  varioHS 
acts  of  parliament  which  give  jurisdiction  to  justices  of  the  peace  in  their 
quarter  sessions,  or  in  their  general  quarter  sessions ;"  and  that  for  the 
purpose  of  preyenting  the  inconvenience  arising  from  such  interference 
as  aforesaid,  it  is  expedient  to  allow  to  the  justices  of  the  peace  a  die* 
cretion  as  to  the  time  of  holding  their  general  quarter  sessions,  which 
are  now  required  to  be  hoiden  in  the  week  next  after  the  31st  March* 
It  proceeds  to  enact,  that  in  every  county,  riding,  or  division,  it  shall 
be  lawful  for  the  justices  assembled  in  their  general  quarter  sessions  in 
the  week  next  after  the  28th  day  of  December  in  every  year  to  name, 
if  they  shall  see  occasion  so  to  do,  two  justices  of  the  peace,  who  shall 
be  empowered,  as  soon  as  may  be  after  the  time  for  holding  the  spring 
assizes  shall  be  appointed,  to  fix  the  day  for  holding  the  next  general 
quarter  sessions  of  the  peace  for  such  county,  &c.,  so  as  such  thne 
may  not  be  earlier  than  the  7th  March,  nor  later  than  22nd  April ;  and 
to  give  notice  of  the  day  so  fixed  by  advertisement,  in  such  newspaper 
as  shall  be  directed  by  the  justices  so  assembled ;  and  in  every  such 
case  the  general  quarter  sessions  held  on  the  day  so  fixed  and  notified, 
shall  be  valid,  and  it  shall  not  be  necessary  to  hold  any  sessions  of  the 
peace  for  such  county,  &c.,  in  the  next  week  after  the  31st  day  of 
March,  anything  in  1 1  0«  IV.  and  1  W.  IV.  c.  70,  to  the  contrary 
notwithstanding.  Provided  that  in  every  county,  where  no  other  day 
shall  be  fixed  under  this  act,  the  justices  shall  hold  their  general  quarter 
sessions  of  the  peace  in  the  week  next  after  the  31st  March,  as  re- 
quired by  11  G.  IV.  and  1  W.  IV.  c.  75. 

Meaning  of  "  tlie  first  week,'*} — The  words  "  in  the  first  week 
after"  the  days  fixed  by  11  G.  IV.  and  1  W.  IV.,  mean  the  first 


(r)  It  Memt  the  heat  come  that  county  u  commiMioiiers  of  i 

qoartersesnoiMoeeiirriiig  during  asaiaes,  and  oyer  and  teiminar  ^pto  facto  sua- 

and  alter  grand  jury  diacharg«l  thera,  pendi  tmob.  jnriadiction  of  the  qaarter 

lAonld  diipoae  of  all  their  baaineBS,  ex-  Bcssions  to  try  priaonerat  aa  they  might 

ospt  trying  prisonera,  and  adjoum  to  a  legally  exercise  at  another  time  ?     See 

later  day  for  that  purpose ;  but  punr^  pp.  67,  68. 
whether  the  preaence  of  the  judgea  in  a 
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iMeveek  after  tbose  days;  to  that  if  the  11th  October,  the  2fith 
Dtanbv,  the  31st  Maich,  or  the  24th  June,  ahooM  Ul  on  a  Sunday, 
tk  MMOs  fixed  to  be  held,  with  refisrence  to  these  days^  would  not 
leUd  ID  that  same  week,  or  till  the  Monday  or  some  other  day  in  the 
foDowing(i). 


SotatHu  M  BmrmghsJ] — As  to  the  times  of  holding  quarter  sesaioae 
■  bom^  since  5&6W.  IV.  c.  76,  KBpoU,  Chap.  XIV. 

Sammi  for  Zomdon  tmd  MiddUMex.y-^The  sessions  in  London  and 
MiddJeKX  are  excepted  from  the  directions  of  54  G.  III.  c.  84 ;  they 
Be  therefore  sabject  to  varions  regnhlions,  which  differ  from  those 
preniling  in  other  parts  of  England.  Thus  by  an  old  statute  the  jus- 
tiees  of  peace  in  Middlesex  need  not  hold  any  sessions  above  twice  a 
jm  (f) ;  but  in  pcmit  of  frict,  from  the  changes  of  tinto,  at  least  eight 
senions,  instead  of  two,  are  now  become  necessary  in  every  year ;  four 
d  then  heU  as  qnarter  sessions^  at  periods  as  nearly  corresponding  to 
tke  qaaiteriy  periods  directed  by  the  statutes  as  may  be,  though  not 
exacdy  («),  and  the  other  four  as  original  general  sessions  in  the  in- 
tennediate  spaces  of  time.  Both  have  the  same  jurisdiction  for  trial 
flf  iadietnients,  except  in  cases  where,  by  statute,  the  quarter  seasions 
kfe  the  power  given  in  terms  exclusively  to  them  (or).  Besides  which 
^  justices  in  Middlesex  act  at  their  sessions  on  a  commission  of  oyer 
nd  terminer  which  exists  in  that  county,  and  gives  them  additional 
(y) :  nl^cct however  to  4  &  5  W.  IV.  c.  36,  s.  17,  the  Central 
Court  Act,  and  5  ft  6  Vict  c.  38. 

It  has  been  held  legal  to  hold  other  original  general  sessions  for 
Middlesex  besides  the  above  eight  sessions  (2). 


SmumM  for  Westmbuter^] — ^The  sessions  for  the  city  and  liberties 
«f  Wertmiaster  could  not  formerly  be  holdea  during  the  sitting  of  the 
tttnt  of  King's  Bench  m  Middlesex,  as  the  exercise  of  the  greater 


i 


t)  %  Hde,  P.  C.  49.  (m)  ilMAAy  v.  IFa/Mn,  2  Ka.  R.  1067 ; 

014H.  IV.  e.  4.  S€e&v.ir«aBMy,      Aee.  2  B.  &  C.  2.    Sm  Ji.  v.  Wattttff 
ICa  P.  98.    80  profidcd  oriaioaU^      4  M.  &  S.  508. 


«r  Ibe  sittiiig  of  the  King's  (y)  1  Hate,  165,  jMff.     Ses  JR.  ▼. 

m  MiddlcMDU    So  hj  ewtom  in  Hewitt,  R.  &  Ry.  158 ;  5  G.IV.  c.  97  » 

eovatyof  Cmartfajeii,  bo-  1  Sonad.  249,  n.  (1) ;  JL  v.  AtkinmHf 

Ar  S  a  6  W.  lY.  0.  76,  B,  v.  CemuW"  ropoited  in  J2.  ▼.  Kimff$tom  (DvdlMt), 

Am  (Met$.),  4  B.  ft  Aid.  291.  Cowp.  283.  and  jnmI,  Chap.  XIII.  a.  3. 

(t)  t  HakfP.  C.  50;  BaaftyT.  Wat*  (i)  R,  t.  MuUmepf  mi^ra, 
at,  S  BU.  R.  1057. 
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jurisdiction  in  that  county  suspended  that  of  the  inferior.  By  9 
O.  IV.  c.  9^  this  inconvenience  was  remedied ;  and  they  were  held 
four  times  a  year,  under  a  different  commission  of  the  peace  from 
those  for  Middlesex;  but  since  7  &  8  Vict.  c.  71,  s.  11,  they  have 
ceased  to  be  holden ;  and  the  sessions  for  Middlesex  are  held  by  ad- 
journment within  Westminster  with  like  jurisdiction  as  the  Westminster 
sessions  had. 

The  jurisdiction  of  the  justices  of  Westminster  was  never  more  than 
cumulative  on  that  for  Middlesex ;  for  offences  committed  in  West- 
minster might  be  tried  at  the  Middlesex  sessions ;  and  a  recognizance 
to  prefer  a  bill  of  indictment,  and  prosecute  for  an  offence  at  the  next 
session  of  the  peace  for  Westminster,  was  satisfied  if  a  bill  was  pre- 
ferred for  the  same  offence  at  the  next  sessions  for  Middlesex  (a). 


Central  Criminal  Court.] — Nothing  in  the  Central  Criminal  Court 
Act  prevents  the  justices  of  London,  Westminster,  the  Tower  Liberty, 
Southwark,  Middlesex,  Kent,  and  Surrey,  from  holding  their  respective 
general  and  quarter  sessions  during  the  sitting  of  the  Central  Criminal 
Court  (6). 

Summoning  a  General^  or  General  Qtiarter  Sessiom.] — Two  or  more 
justices  summon  the  sessions  by  issuing  the  following — 


Precept  to  the  Sheriff  (c)^ 

{We,  A.  B.  and  C.  D.  Eiqn.,  two  of  the  jasticei  of  our  Sove- 
reign Lady  the  Qaeen,  assigned  to  keep  the  peace  in  the 
— *  aforesaid,  and  also  to  hear  and  determine  diven  felonies,  tres- 
passes, and  other  misdemeanours  committed  in  the  same  county,  one  of  us  being  of 
the  quorum  (<f),  to  the  sheriff  of  the  same  county,  greeting :  On  behalf  of  our  said 
Sovereign  Lady  the  Queen,  we  command  you,  that  you  omit  not,  by  reason  of  any 
liberty  within  your  county  (e),  but  that  you  enter  therein,  and  that  you  cause  to 


Onmtyqf 
county  of  - 


(a)  Cr.  Cir.  Comp.  8th  ed.  13,  U ; 
cited  1  Chit.  Cr.  L.  137,  1st  ed. 

(*)  4  &  5  W.  IV.  c.  36,  s.  21. 

(c)  See  19  Yiner,  tit.  8enUm»  qfthe 
Peace  (A) ;  Imp.  Off.  Sher.  3rd  edit. 
252  ;  Dalton,  c.  185. 

(<0  See  19  Yin.  tit,  Seeeiont  qf  the 
Peace  (A), that  the  precept  is  necessary  in 
order  to  compel  the  sheriff  *'  to  cause  " 
the  jurors  **  to  come  "  and  to  give  ses- 
sions  power  to  amerce  jurors  for  non- 
attendance  ;  and  see  post. 

(«)  If  there  be  a  liberty,  or  other 


franchise  in  the  county,  possessing  aia 
exclusive  jurisdiction,  that  is  to  say,  a 
jurisdiction  in  which  the  justices  of  the 
county  at  large  are  prohibited  from  m- 
tetfering^  it  will  be  proper,  as  it  is  usual, 
to  add  in  this  place  {except  the  liberty 

qf within  the  eame).  4  Chit.  C.  L. 

1 76, 1st  edit.  Since  5  &  6  W.  I Y.  c.  76, 
sect.  11 1 ,  no  part  of  any  borough  in  and 
for  which  a  separate  court  of  quarter  ses- 
sions of  the  peace  shall  be  holden  shall 
bcr  inthin  the  jurisdiction  of  the  justices 
of  any  county  from  which  such  borough 


OF  GEHBRAL  QUARTER   SESSIONS.  69 


mm  hdon  m,  or  tome  otber  justicef  anicned  to  keep  tiie  peace  in  the  eaid  coimtj, 
mitkoto  hear  and  detfermine  diTen  feloniea,  tzeapasaea,  and  other  miademeanonra 

■  lie  mid  ooonty  coBBiitted»  on  ,  the  '  day  of——,  now  next  enaoingy 
M  tke  hoar  of  m  the  forenoon  of  the  same  day,  at  in  the  aaid  ooonty, 
twtBfbf  and  fov  (/)  good  and  Uwfnl  men  of  the  body  of  the  oonnty  aforeaaid,  then 
md  there  to  enquire,  preaent,  do,  and  perform  all  and  singnlar  auch  thinga,  which  on 
tte  hdnif  of  our  aaid  Sovereign  Lady  the  Qoeen  ahall  be  enjoined  to  them  ;^also 
Ait  fan  anke  known  to  all  ooronera,  keepera  of  gaola,  and  honaea  of  oorrectiony 
M|^«nBtahles  and  beififii  of  Ubertica,  within  the  county  aforeaaid,  that  they  may 
be  tka  and  there  to  do  and  fulfil  the  thinga  which,  by  reason  of  their  officea,  ahall 
ktibedone.    Moreover,  thnt  yon  canae  to  be  proclaimed  through  the  aaid  connty, 

■  proper  places,  the  aforeaaid  aeaaion  of  the  peace,  to  be  faolden  at  the  day  and 
five  afcreaaid,  and  do  you  be  then  there,  to  do  and  execute  thoae  thinga  which 
Uoig  to  your  olBee.  And  huTc  you  then  and  there  as  well  the  namea  of  the 
'wmi,  eonoera,  keepera  of  gaola,  and  housea  of  correction,  high-constsbles,  and 
Uifi,  afcrenid,  aa  abo  thia  precept. 

Gma  under  our  handa  and  eeala  at  ,  in  the  county  aforeaaid,  the  ■ 

%rf  ■  ,  in  the  —  year  of  the  reign  of  . 

A.B. 
CD. 

This  ihoakl  bear  teste  fifteen  days  before  the  return,  and  should  be 
ddirered  forthwith  to  the  sheriff,  that  he  may  have  enough  time  to 
prodaim  the  sessions  and  to  send  his  warrants  to  the  bailiflb,  dkc. 

When  the  sheriff  shall  have  received  this  precept,  it  becomes  his  duty 
to  direct  several  warrants  to  the  bailifi  of  liberties  and  hundreds,  con- 
t^isinf  the  substance  of  it  in  the  following  form  :*— 

Sheriff's  Warrant  thereupon, 

r^A^^^  f     P'  ^  Eaquire,  sheriff  of  the  county  aforeaaid,  to  G,  H., 

\  bailiff  of  the  hundred  of  ,  in  the  aaid  county,  greeting: 

Bf  Tirtae  of  a  precept  under  the  handa  and  aeala  of  A.  B.  and  C.  D.  Eaquirea,  two 
9f  krlliQcsty'a  juaticea  appointed  to  keep  the  peace  in  the  aaid  county ;  and  alao  to 
^aad  delermioe  dxvera  feloniea,  treapaaaea,  and  other  miademeanoura,  committed 
a  nj  Mid  county,  one  of  them  being  of  the  ^uonim,  to  me  directed. 

^^oeare  in  her  Majeaty's  name  to  will  and  require  you,  that  you  forthwitii  make 
^**vs  by  open  proclamation,  in  erery  market-town,  and  all  other  places  convenient 
*tta  Ike  kaadred  of  -^— -  aforeaaid,  that  the  next  general  quarter  seaaion  of  the 

^cfcfv  ^  puaing  of  thia  act  was  exempt,  proride  for  the  contingency  of  challengea, 

^Iwtitatute,  lettera  patent,  charter,  2  Hale,  263.     By  the  Jury  Act,  6  O. 

PBt»  ar  castom,  to  the  contrary  not-  IV.  o.  50,  a.  13,  every  precept  for  the 

*ilkitaB£ag.— In  Berkshire,  Reading,  return  of  jnrora  to  sessions  "shall  direct 

^■Bisar,  aad  Abingdon  are  instaacea  of  the  aheriff  to  return  a  eompeteni  number 

^  file.  of  good  and  lawful  men  of  the  body  of 

(/)  la  practice,  forty-eight,  aerenty.  his  county,  qualified  according  to  law  ;*> 

^  or  BMre  are  returned,  in  order  to  and  aee  aect.  20,  pott. 
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pMoe,  of,  and  for,  tht  oovnty  afiNnenId  It  to  be  faoUoK  oad  k^  oti    ■      ,  Ik  Hm 
town  of  ,  In  tiw  oooaty  rfcfMiid,  on  Wedneidiy,  tJw *— »•  dayof    ■  '    ■ 


next  eBtatDg,  at  tiw  iMrar  of  idne  of  tte  ciodt  in  the  toaaeeB  of  ^m  nnedey; 
and  that  joa  ghre  notice  to  all  jaftioea  of  tke  peace,  ooroneia,  keepera  of  gaok  and 
lioaiea  of  eorrection,  and  In^  oonaCablea  of  tlie  Mid  handled,  that  tliey  be  tiiea 
and  tiicfe  pieaent,  to  do  and  perform  tfiat  which  to  their  acfcral  oCcea  dotii  apperw 
tain :  and  Uiat  idl  tiioic  who  onght  to  pioeeevte  eny  priioner  or  priMnen  in  the 
gui  of  the  wM  conntj,  or  aho  are  boond  orer  then  to  ^pear  and  anawcr,  be  thn 
and  there  preeent,  to  proaeento  againit  them  according  to  law :  And  alao  that  yon 
ianinmn  nnd  warn  the  penona  whoee  namea  are  vnderwritteni  that  thej  be  than 
and  time  preeent  to  aerte  on  the  giand  jnrj,  end  to  inqnire  on  her  M^eitj'i 
behalf,  for  the  body  of  tiie  county  aforesaid,  for  all  aneh  nuittera  and  thinga  aa  ihiU 
be  then  and  tiiere  giren  thenk  in  diaige :  and  alio  that  you  amnmoa  and  warn  the 
peraona  luidamrittcn,  being  qfaalified  in  that  hundred,  that  they  be  then  and  there 
pieaent  to  aerw  on  the  petty  jury  for  her  Migeity'a  aerriee ;  and  ti^  yovaelf  be 
then  and  there  preeent  to  make  return  thereof!  And  herein,  iMither  yon  nor  them 
BMy  foil,  at  year  and  their  perils.  Ciren  under  the  asal  of  my  oflwe  the 
day  of  ,  in  the  ■    m       year  of  the  rsign  of  our  Sofereign  Lady,  Victoiia,  by 

the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  cf  the  Faith,  &c.,  and  in  the  year  of  our  Lord  — — — . 

Then  the  sheriff  makes  his  return  thus :— > 

Sheriff's  Return  qf  Process  to  tke  Sessions. 

Theeaeention  of  tfaia  preeept  appeara  in  certain  panela  hereto  Mneied :  I  forther 
oectiiy  that  I  have  gtren  notice  to  all  coroners,  keepers  of  gaols,  and  houses  ef  oor* 
rection,  high  constables  and  bailifis  of  liberties  inthin  my  county,  to  be  and  appear 
at  the  time  and  place  within  mentioned,  to  do  and  perform,  &c.,  and  have  caused  to 
be  proclaimed  through  my  county  in  proper  places  the  sessions  within  mentioned. 

The  answer  of . 

Then  on  a  piece  of  parchment  are  written  the  names  of  the  jurors, 
thus: — 


Geand  Jury  (^)  t  {or  someUmsB  The  Petty  Jury:  (ersoaMMiMiThe 

names  of  Jury  to  inqahre,  &e.)  of  the  Jurors  to  try.) 

Sfar  R.  H.,  Bart.  A.  B. 

A.  B.,  Bsq«  C.  D.  &c.  (<). 
C.  D.,  Esq.  (nHung  them)  (A). 

Also  the  names  of  the  justices  of  peace,  coroners,  keepers  of  gaols 
and  houses  of  correction,  high  constables,  &c. 


(#)  See  Chap.  IL  s.  8,  and  il.  t.  than  twemt^^tkree  names.    See  pmt. 
JTort*,  6  Ad.  &  E.  241  j  1  Ner.  &  Per,  (i)  With,  at  Ua»t,  twenty-two,  geae* 

*^;*  raHy  forty-aiz,  or  eren  seventy,  other 

(A)  ^ot  less  than  twthfe,  nor  mors  names. 


or  GBNERAL   QUAETER  SBUMVS. 


71 


Style  of  the  General  Quarter  Sessions,"] — ^This  style  is  thus : — 


}, 


The  general  guarttr  {k)  sessioiis  of  the  peace  of  oar  Sovereign  Ladj 
the  Queen,  holden  in  and  for  the  taid  county  of  Berkif  at  ■  , 

IB  the  tovn  of—  in  the  taid  connt7(/),  on day,  the  -^^ ^  day  of  — : , 

ia  the year  of  the  reign  of  onr  Sovereign  Lady,  "Victoria,  of  the  United 

EmdoB  of  Great  Britain  and  Ireland,  Queen,  defender  of  the  fhitti,  and  ao  forth— 

■    Baqniroi  (naming  at  least  two  of  than)  («),  and  others 


ttor  Mows  {fir  aaaodnCea)  luspert  of  the  peace  and  joatioea  of  onr  Soveniign  I^dy 
the  Qiceny  assigned  to  preaerre  the  peace  in  the  said  connty,  and  also  to  hear  and 
iTers  felonies,  trespasses,  and  other  misdemeanonrs  in  the  said  county 
I,  and  of  the  quorum,  and  so  forth. 


Capiwom.'] — The  proper  caption;  (vir.,  the  history  of  the  proceed- 
ingi  («),)  is  fonned  by  prefixing  to  the  above  form, 
"  Be  it  remembered  that  at," 

and  adding  at  tbe  end  of  it — 

"  By  the  oatli  of  — ^—  (naming  at  least  twelve  and  not  more  tlian  twenty- 
ftree  (o)  grand  jnrora  who  found  the  bill)  (p)  good  and  lawful  men  of  the  county 
ifaesud,  awom  and  charged  to  inquire  for  onr  said  Lady  the  Queen,  and  for  the 
My  ef  tbe  emmty  aforesaid,  it  ia  preeented  that"  {(Hatkkg  the  MMmad), 

Tbe  style  of  an  adjourned  session  should  not  run, ''  At  a  session 
beld  hy  adjournment  on  *'  such  a  day ;  for  as  another  original  session 


(1)  In  civil  pleading,  if  an  indictment 
b  stated  as  fanad  nt  general  ftMTlcr  aes- 
■OBs,  hot  the  reoofd  when  produced 
ihowi  them  to  baye  been  penerai  ses- 
■SBt,  it  is  an  immatrrial  Tarianoe,  the 
vord  fnarfer  being  surplusage  only; 
hideed  €be  indictment  wese  not 
at  a  general,  bnt  only  at  a 
sAoBMy  Bmaky  ▼.  IFofeon,  Bla. 
ILIOM. 

an  anficiently  de- 
ts  "  a  ooort  of 
of  the  peace  of 
ev*'  Udy  aie  Qnaan.  See  Slack  t. 
TCUb,  S  T^.  R.  158. 
if  the  aeaskm  ia  hoUen  by  two  anA- 
I,  i.  «.  one  or  both  being  of 
i,aad  the  styleor  title  thereof  is 
tinOe  Barnes  of  three,it  will  sniBoe, 
•ad  ihc  ahoBBoeof  the  third  named  is 
maMteriaL  Laasbaid's  Birenarcha,  lib. 
h.  cap.  2,  cited  19  Viner,  3S9. 

(i)  Neeeaaary:  lAdkm^M  cose,  Cro. 
tL73B. 

(ai)  SL  T.  Jfannlw^y,  Stra.  96;  2 
HsIe'sP.  a  116 ;  1  Chit.  Cr.  L.  1st  ed. 
SSI ;  Cio.  EL  730,  LiMm*9  eate.    If 


the  sesrion  be  not  one  of  the  peace  only, 
bnt  of  oyer  and  teminer,  as  in  Middle, 
sex,  where  there  is  also  the  latter  com- 
mission, four  should  be  named,  id. ;  Jl. 
T.  ^iiason,  reported  in  1  Sannd*  2i9, 
note  a.  ^e  recorder  only  need  be 
named  in  the  caption  joi  a  borough  in- 


(»)  See  2  a  B.  R.  101«;  1  Staiic. 
Crias.  Pi.  2nd  ed.  233. 

(e)  For  if  a  number  amounting  to  two 
full  juries  or  more  should  be  awom,  a 
complete  jury  of  tpebe  aught  find  a  bill 
tme*  thoujg^  other  twelre  or  many  more 
tiian  twelTO  might  rqect  it,  which  would 
be  coatvadietory  and  absurd.  See  2 
Burr.  1089. 

It  aeems  thstt  «t  least  the  mmn^ct  of 
jurors  who  find  the  bill  should  be  stated, 
and  should  be  not  less  than  twdf  e. 

(p)  2  Hale's  P.  C.  167:  and  as  to  this, 
see  appendix  to  4  Bla.  C.  1 ;  cited  6 
Ad.&tB.243,240,i{.T.JIfanA.  How- 
evsr,  the  insertion  of  the  Mcmas  has  been 
held  in  Z>0fB.  Proe.  to  be  unnecessary, 
J^  T.  AfUtt,  as  reported  from  Dealtry's 
MSS.  6  Ad.  &  E.  247,  note ;  id.  249. 
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might  have  intervened,  the  indictment,  order,  &c.,  taken  at  the  ad- 
journed session  would  be  quashed,  or  judgment  arrested  (q) ;  but  after 
stating  the  day  of  meeting  of  the  original  sessions,  and  the  meeting  as 
above,  it  should  go  on  to  allege  that  it  was  continued  by  them  (r)  from 
thence  to  such  further  day  by  adjournment,  and  that  it  was  then  holden 
accordingly  by  such  adjournment  («). 

The  caption  is  no  part  of  the  indictment  itself,  and  is  only  a  copy  of 
the  stvle  of  the  court  at  which  the  indictment  was  found,  the  time  and 
place  where,  and  the  jury  by  whom  it  was  found :  particulars  which 
it  must  set  forth  with  sufficient  certainty.  It  is  however  a  necessary 
part  of  the  record,  and  forms  the  preamble  of  it  when  made  up  in  form 
as  a  return  into  the  court  of  Queen's  Bench  on  certiorari  (<)»  or  to  be 
produced  at  nisi  prius  to  satisfy  an  averment  that  a  *'  bill  of  indict- 
ment was  preferred  at  the  quarter  sessions  against  A.  B.  which  was  then 
and  there  found  a  true  bill "  («).  There  is  but  one  original  general  cap- 
tion for  the  whole  sessions,  and  from  this  each  particular  record  is  made 
up  (y).  If  the  caption  be  wrong  (e,  g,  in  not  showing  that  the  sessions  had 
jurisdiction,  which  may  be  by  stating  them  to  have  been  held  on  an 
impossible  day(z),  or  in  omitting  to  show  that  the  indictment  was  found 
by  persons  competent  to  do  so),  the  party  indicted  may  demur,  in  which 
case  the  court  looks  not  to  the  indictment  only,  but  at  the  whole  record, 
to  see  whether  they  are  warranted  in  giving  judgment  on  it ;  or  error  in 
law  may  be  assigned.  If  no  fault  appears  on  the  caption,  there  may 
yet  be  ground  for  assigning  error  in  fact  (e.  g.  that  the  number  of  grand 
jurors  exceeded  twenty- three) ;  that  is,  if  by  so  doing  the  record  be  not 


(g)  R.  T.  FUker,  Stra.  865  ;  8t.  Mi- 
ehiufl,  CbMiany,  Norwich^  t.  St,  Mat' 
thew's,  Ipswich,  Stra.  832.  See,  how- 
ever, R,  v.  Chichester,  3  T.  R.  496. 

(r)  As  to  variance,  see  R,  v.  Bellamy , 
Ry.  &  M.  N.  P.  C.  170.  post. 

(s)  R,  V.  Harrowby,  Burr.  S,  C.  102  ; 
R.  V.  HeptonetaU,  id,  88  ;  R.  v.  Walker, 
2  Seas.  Ca.  21.    Post,  Chap.  XII.  s.  4. 

(t)  2  Hale,  165.  And  if  erroneous, 
the  indictment  will  be  quashed  in  Q.  B. 
R.  T.  Roysied,  1  Lord  Ken.  255  ;  H.  t. 
Feamley,  I  Leach,  C.  C.  425;  R.  v. 
Goff,  id,  179. 

(tt)  See  Slack  v.  Wilkin,  ante,  p.  71. 
See  I  Chit  Cr.  L.  336,  1st  ed. ;  R.  v. 
Smith  and  others,  8  B.  &  C.  341 ;  22. 
T.  Thring,  Ry.  &  M.  171 ;  Edwards 
T.  Williams,  2  Esp.  N.  P.  Dig.  37; 
Roscoe's  Evidence  at  Nisi  Prias,  6th  ed. 
73  ;  R,  V.  Ward,  6  C.  &  P.  366 ;  R.  v. 


Bellamy,  Ry.  &  M.  N.  P.  C.  171.  The 
indictment  itself  indorsed  "  true  bill," 
is  not  evidence  to  prove  the  finding  a 
true  bill,  Porter  v.  Cooper,  6  C.  &  P. 
354,  per  Patteson,  J.  approved,  R.  v. 
Yeoveley,  8  Ad.  &  E.  806 ;  R.  v.  St, 
Alban's,  id,  933  :  nor  will  minute-books 
of  the  sessions  suffice  to  prove  the  find- 
ing of  an  indictment,  though  the  record 
be  afterwards  made  up  from  them :  see 
the  above  cases,  and  Cooke  v.  Ma^eweU, 
2  Stark.  C.  N.  P.  183  ;  R.  v.  Mar$h,  6 
Ad.  &  E.  248.  Reg.  v.  Pemhridge 
{Ink,)  1  Car.  &  Marsh.  157  ;  De  Pon. 
thieu  V.  Pennyfeather,  5  Taunt.  634 ; 
1  Marsh.  261,  S.  C, 

(y)  Per  Williams  and  Coleridge  (Js.)> 
6  Ad.  &  E.  249. 

(x)  R.  V.  Feamley,  1  T.  R.  316. 

(a)  R,  V.  CarlUle,  2  B.  &  Adol.  362; 
5  B.  &  Adol.  1116. 
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cootiadicted  (a) :  or,  if  it  should  happen  that  there  is  reason  for  arrestr 
ing  tiie  jodgmenty  the  course  by  motion  is  open ;  but  after  a  defendant 
kad  pleaded  to  an  indictment,  removed  it  by  certiorari,  and  been  con- 
victed, the  court  rrfused  to  quash  it  on  the  ground  that  the  grand  jury 
before  which  it  was  taken,  exceeded  twenty-three  in  number;  an  objec* 
tioo  which  did  not  appear  on  the  caption  (6). 

/uriMficfum.] — ^Thc  jurisdiction  of  the  court  of  general  quarter  ses* 
SODS  may  in  this  place  be  summed  up  as  including,  under  34  Ed.  III. 
c  1,  the  trying  and  determining  all  felonies  and  trespasses  whatever, 
ocept  new  ofiences  created  by  statute,  for  which  another  mode  of  trial 
is  directed,  and  forgery,  perjury,  and  usury,  which,  though  without 
flUKh  reason  for  the  exception,  have  not  been  considered  trespasses  (c). 
Many  other  matters  have  been  also  rendered  cognizable  by  quarter 
Kssions  as  a  court  of  appeal,  pursuant  to  various  statutes.  The  prin<> 
cipil  of  them  relate  to  friendly  societies,  appointing  inspectors  of  weights 
and  measurea,  district  surveyors  of  highways,  the  licensing  and  conduct 
ofpnhlicanSy  the  settlement  and  maintenance  of  the  poor,  the  accounts 
cf  overKers  and  surveyors  of  highways,  bastardy,  vagrancy,  ^c,  ^c. 
(Seejsos/,  Chap.  XV.)  Convictions  and  orders  of  magistrates  are  also 
often  made  the  subject  of  appeal  to  the  quarter  sessions ;  and  of  late  years 
leveral  statutes,  e.  ^r.,  the  Highway  Act  and  local  acts  relating  to  canals, 
&c.,  have  empowered  sherifis  to  summon  juries  to  be  impanelled  at 
the  quarter  sessions  (<2),  for  trial  of  various  questions  respecting  stopping 
or  (fiverting  ways,  compensation  for  damages  by  widening  roads,  taking 
viter  from  mills,  &c.,  &c.     The  sessions  have  still  power  to  try  mmor 


(»)  ML  ▼.  MoTMh,  6  Ad.  &  E.  243.  In 
tm  emmt  it  appeaured  by  alBdaTit,  that 
mm^  tbau  twenty-three  grand  jurors 
(fir.  twenty -eight)  had  been  sworn  at  a 
esBOB  for  Dover,  and  an  indiet- 
fbvnd  by  them  ;  the  defendant 
pieiifd  to  itf  trsTersed  and  re- 
it  by  eeriiorttri,  and  was  con- 
The  caption  of  the  indictment 
drawn  np  by  the  derk  of  the  peace 
the  »nntes  of  sessions,  and  re- 
with  it  to  the  crown-ofiice.  This 
stated  the  presentment  to  be 
by  «•  Ae  oaths  of  A.  B.,  C.  D.,  &e. 
twelve  grand  jnrors)  and  others, 
ffsad  and  lawfal  men,"  Sec.  A  rule  was 
(with  a  view  to  a  writ  of  error), 
on  the  dcrhof  tiie  peace  to  show 
why  the  caption  should  not  be 
by  inserting  the  true  names 
ihor  of  tlie  grand  jary  sworn. 


The  clerk  of  the  peace  did  not  deny 
that  more  than  twenty-three  were  sworn, 
but  stated  that  he  had  no  minnte  or  re- 
collection of  the  names  or  nnmber. 
Held,  that  the  caption  was  not  incorrect 
in  omitting  to  state  the  nnmber  and  af/ 
the  names  of  the  grand  jury,  twelve 
having  been  named ;  and  that  as  there 
was  no  minnte  to  amend  by,  the  caption 
conld  not  be  altered.  Defendant  re- 
ceived judgment,  llif,  B.  It  seems  best 
to  name  in  the  caption  each  of  the 
twelve  jnrors  who  find  the  bill ;  bnt  itmk. 
not  absolutdy  necessary,  8,  C,  and  ante, 
71  y  note  (p).  As  to  rectifying  error  in 
caption,  see  5  B.  &  Adol.  1113  ;  1  C.  & 
P.  470;  Jl,T.  Jkofii, 

(e)  As  to  this,  see  12.  v.  Oaek,  4  M. 
&  S.  71 1  and  other  cases,  |>ot#. 

(d)  Tlie  first  instance  is  on  the  Con- 
venticle Act,  22  Car.  II.  c.  1,  s.  6. 
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offiBDcei  against  tke  game  laws  («)•    Their  juriadiction  is  nuxe  paiti- 
calariy  ooasidered  hereafter.    (Chap.  VI.  a.  16.) 

Losmg  a  Amcm.] — Am  wilhout  the  appearance  of  at  least  two  jub- 
ilees of  the  peace,  one  being  of  the  quorum,  at  the  day  and  place  fixed, 
no  quarter  session  can  be  holden,  it  is  usually  considered  as  lost  for  the 
quarter  if  two  such  justices  do  not  appear  (/) ;  and  though  a  general 
session  might  be  subsequently  held  for  general  purposes^  it  is  doubtful 
wbether,  though  held  in  the  same  quarter,  it  would  operate  as  a  quarter 
session  for  disposing  of  such  business  as  is  expressly  made  cognizable 
by  a  court  of  quarter  sessions,  e«  ^.,  appeals  against  a  poor  rate  (^). 
It  is  said  that  the  court  of  quarter  session,  once  dropped  for  want  ot 
sufficient  justices,  cannot  be  resumed  (A)  or  adjourned  (i) ;  but  this 
is  an  iocon?enieBce  unlikely  to  arise  since  the  great  increase  in  tlie 
numbecs  of  magistrates.  One  thing  is  clear,  that  where  one  original 
session  has  been  in  part  held  in  a  quarter,  a  second  held  within  the 
same  quarter  (unless  by  adjournment)  is  not  also  good  as  a  quarter 


Duration  and  Adjournment  of  Sessions.] — The  whole  session,  for 
whatever  number  of  days  it  continues  by  regular  adjournments  (/),  is, 
in  point  of  law,  considered  only  as  one  day ;  and  as  every  proceeding 
has  reference  to  the  first  day  of  the  session  (m),  the  justices  may,  be- 
fore the  actual  close  of  the  sessions,  on  whatever  day  (n),  alter  their 
orders  or  sentences ;  but  they  cannot  do  so  after  the  session  is  closed, 
e.  ff.f  at  the  next  sessions  (o).  Again,  if  an  indictment  cannot  be  dis- 
posed of  after  a  verdict  of  guilty,  owing  to  the  justices  present  being 
equally  divided  in  opinion  as  to  the  sentence,  or  torn  any  other  cause 

operating  on  the  court  (/>),  so  that  no  judgment  is  given,  an  adjoum- 

■■  ... 

(t)  9  G.  IV.  e.  69,  s.  1--^ ;  pott,  tU.  East,  632,  pQ9t,  Chap.  IX.  Mct.  %. 
GoMt,  In  ooatradistiiietioii  to  i.  9.  (A)  R.  ▼.  PoktHid,  Stim.  1263 ;  JR.  f. 

(/)  5  Bnrn't  J.,  tit.  8mhm$t  a.  1.  W€9t  TbrHnf  Ion,  Bncr.  S,  C.  293. 

(g)  Sea  H.  T.  Poisttad,  Stn.  1263.  (0  JB.  t.  Wettrmfiam,  I  Bott,  Ml. 

«« All  that  it  was  naeeasarj  to  decide  in  (A)  Ante,  note  (^). 


J{.T.Polf#e«l,waa,  that  the  order  of  aea-  (I)  See  next  page. 

(«)   11.T. 


riona  waa  made  witfaooft  jwiaditftioD,  aa  («)  Jl.y. Smre^  (/MMoat),  llf.&8. 

the  foartar  aeaaiooa  were  at  an  end  for  479.    See  J2.  ▼.  Dorget  (./mMcw),  16 

iiant  of  adjovmaient ;  and  the  court  aaid  Bait,  200 ;  H.  ▼.  Suimaf  (/m/icaa),  M. 

the  aeaaion  [held  aabaeqaently  in  the  206 ;  2  Salk.  87  ;  Stra.  383. 


iioarter]  might  be  a  good  ffmeral,  (»)  Per  JiM/,  C.  J.,  2  SaUc.  494,  St, 

but  waa  not  a  good  ficar/ar  aaasion.    If  A$ubr€w*9,    bottom,    t.   8t,  Ctema^ 

such  were  the  dediion,  we  find  no  fault  XkHMt. 

with  it"    Per  Putieion,  J.,  in  deliTer-  (o)  »,  t.   OnekfiM,  2  Salfc.  477  ; 

ing  the  opinion  of  aereral  judges  at  the  PHdgem't  eoie,  Cro.  Car.  241. 

Old  Bailej,  in  it.  ▼.  JAtilaiMy ,  6  C.  &  P.  (p)  See  this  more  partieulailj  ooB«i- 

100;  see  Jt.  t.  London  (/Mlicet),  16  dered,jw«f,Ch.VII.a.l5,  QfJmdgmm^ 
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■ntoftheseHion  ikmld  be  entered  by  tlie  elerk  of  the  peace  to  tome 
hf  piefioas  to  or  not  kter  than  that  appointed  for  the  next  ensuing 
oifiul  general  or  qvaiter  seiaiona  (9),  so  as  to  enable  the  justtces  to 
vMonnder  the  qneitaoo.  At  the  day,  hour  and  place  of  adjournment, 
mftma  nMre  jnatices  may  proceed  as  they  might  haye  done  at  the 
Ofias]  sessions ;  the  adjoammeat  being  a  continuation  of  the  same 
msiooy  and  ear  vi  iermnd  implying  that  every  thing  during  the  time 
of  it  remains  tn  statu  quo  ante  (r) ;  but  if  no  such  adjournment  of  the 
mm,  or  as  it  aeema  of  the  appeal  or  other  matter  itself  only  (5)  is 
ii  6ct  made,  no  subsequent  session  has  any  power  to  make  order  in  the 
aM(f).  On  imdietmentt  the  sessions  proceed  as  a  court  at  common 
hv,  sad  must  make  formal  and  regular  continuances  on  the  laoe  of 
tUr  records  and  proceedings ;  but  they  need  not  do  so  in  executing 
jimdiction  given  them  by  statute  («)  (e.  g»  on  orders  of  bastardy, 
MMfsl,  &c«)«  It  may  be  useful  to  notice,  that  the  adjournment  to  be 
^M  aust  be  declared  by  two  or  more  justices,  or  at  least  in  their 
pRseace,  by  the  clerk  of  the  peace  or  other  officer  (x),  no  less  a 
luabcr  of  them  being  competent  to  adjourn  than  to  hold  a  session  (y). 
Soebti  having  existed  as  to  the  legality  of  summoning  juries  for  trial 
of  praoBcrs  at  adjourned  quarter  sessions,  an  act  passed,  by  which  («) 
tke  jeitiees  for  any  county,  riding,  division,  or  {Jace  within  England 
isd  Wales,  in  quarter  sessions  assembled,  and  the  recorder  of  any  city 
«  borougfa,  at  any  oonrt  of  quaiter  sessions  holden  in  and  for  the  same, 
«ba  to  such  justices  and  recorder  respectively  it  shall  seem  meet,  may 
fact  the  clerk  of  the  peace  to  take  the  necessary  steps  for  causing 


^Dmrk§r§ti  and  u  to  aJ^mammkoA 
rf  jt^puitt  in  appeals,  Ch.  XII.  s.  4  ; 
l.T.4aclt(/«»Meet),  6  D.  &  R.  142; 
1-T.  WiUM  {/mttiett),  13  Eait,  2d2; 
■4aiii  ityla  or  coptiou  of  a^oamed 
•■Bit,  ne  amte,  p.  71,  and  poii,  Ck. 
Xn.1.4;  ST. R.  424. 

(f)  2Uawk.  68;  IL  t.  Grmct, Trio. 
4  6.  L  19  Yincr,  358;  amte,  p.  62; 
lb  ImtfUd  Y.  SmitU,  2  Salk.  605; 
nvitoa  T.  Oatford,  Latw.  911.  If 
^  atoaniiBent  be  to  a  day  after  the 
Xtt  origlBil  acMioDa  b^;iii,  a  judgment 
^  ^  adjoarned  aeaaiona  will  be  re- 
veBBd,J2.T.  Ormee. 

(?)  See  tbia  aaore  fully  eonaidered, 
^  XII.  1.4;  and  per  Lord  Kemjfont 
*  T.  R.  108,  109 ;  bat  if  tbe  act  on 
*M  the  adjourned  proceeding  ia 
fc—fad  be  repealed  before  tbe  adjonm- 
■M  4ay,  tbe  abore  nile  doea  not  bold, 
^tka  jamdiction  of  aeiaiona  ia  at  an 


end.  A.  v.  ZMutan  {/uUiem)^  ^  Bmnt» 
1456. 

(«)  King'9  Ltmghy  end  Bi.  Aihan*$, 
Lord  Ra7.1481 ;  Salk.  605,  S,  C. ;  R.  V. 
Wettmorkmd  {Juttieu),  2  Belt,  793; 
5  Bum's  J.,  1188,  29fh  edit 

(/)  B.  ▼•  Weti  TorHmgUm^  Bwr.  8,  CL 
293 ;  Bedmmn  ▼.  WerUgen,  t  Bro.  BafL 
C.  733;  8.  C  Borr.  Sett.  Caa.  295, 
nom.  B.  T.  Bodmyn  {Inhabiiantt),  Bott, 
6th  ed.  vol.  ii.  756,  dted  1  M.  &  S. 
442 ;  B.  y.  Leicuiefhire  (Justieee), 
and  B.  t.  Monmouthshire  (Justieei),  4 
B.  &  Cr.  844  ;  7  Dowl.  &  R.  334. 

(«)  See  per  Lord  ffardtrieke,  C.  J., 
JR.  ▼.  Bead&g,  Ca.  t.  Hardw.  81.  (Mich. 
1734) ;  aee  B.  T.  Wadley,  4  M.  &  S.  508. 

(jr)  B.  ▼.  Middieeex  (/tttficet),  in  re 
Bowman,  5  B.  &  Adol.  1113 ;  3  N.  &  M. 
110 ;  6  C.  &  P.  90,  8.  C. 

(y)  X,  T.  Weetrmgton,  2  Bott,  733. 

(z)  1  V.  c.  4. 
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juries  to  be  summoned  to  attend  any  adjourned  court  of  quarter  sea* 
sions  for  the  dispatch  of  its  business,  in  the  same  manner  as  they  may 
now  be  summoned  to  attend  any  general  quarter  sessions;  the  juries 
so  summoned  to  attend  adjourned  quarter  sessions^  having  the  same 
duties  and  powers  as  if  summoned  to  attend  any  general  quarter  ses- 
sions. Nothing  in  the  act  is  to  affect  any  part  of  the  Jury  Act,  6  G.  IV. 
The  caption  of  adjourned  sessions  has  been  already  stated  (a). 

Place  of  holding  County  Sessions  J] — ^The  place  of  holding  quarter 
sessions  in  counties,  divisions,  ridings,  or  liberties,  not  being  boroughs 
affected  by  the  Municipal  Corporation  Act,  5  &  6  W.  IV.  c.  76,  is  not 
determined  by  any  statute  law ;  but  the  justices  who  issue  the  precept 
to  summon  a  quarter  sessions  may,  in  their  discretion,  name  any  place 
jneet  for  access  within  the  ambit  of  the  jurisdiction  for  which  it  is 
summoned  as  that  where  it  is  to  be  holden,  and  the  parties  bound  to 
appear  at  such  sessions,  by  recognizance  or  by  their  official  situations, 
will  be  bound  to  attend  at  such  place  (6). 

Dalton  states  the  wilfully  holding  of  a  sessions  on  the  confines  of  a 
county  to  be  punishable;  but  as  in  some  counties,  for  instance,  Berkshire, 
all  the  principal  towns  ate  so  situated,  it  is  usual  to  hold  nearly  every 
session  at  a  different  town  in  the  county ;  and  in  others,  as  Sussex, 
Suffolk,  &c.,  where  large  collections  of  population  lie  at  a  distance 
from  the  county-town,  each  sessions  is  held,  by  adjournment  (c)  at  two 
or  more  of  the  principal  towns  within  it  successively,  thus  avoiding  as 
far  as  possible  the  carrying  prisoners  from  place  to  place.  If  the  pre- 
cept name  one  town,  the  session  may  still  be  held  at  another,  and  the 
presentments  at  the  latter  will  be  good,  but  no  man  can  be  amerced  for 
want  of  appearance  {d). 


Anie,  p.  71.  (c)  B.  v.   We»t    Tarringion,  Burr. 

Jenkins's  Centuries,  212,  PI.  49,  Sett.  Ca.  293. 

Bee  Daltoui  c.  185  ;  also  as  to  a  county  (if)  Lambard,  lib.  It.  c.  2,  cited  19 

created  within  another  coonty,  ib.  Vmer,  340. 


OV  THE  CCJSTOS    ROTULORUM.  77^ 


CHAPTER  11. 


Of  THB  PARTIES  ATTENDANT  ON  THE  SESSIONS,  THEIR  RIOHTS» 

POWERS,  AND  DUTIES. 


aSCTIONB. 


L— Qf  a«  CMte  RoNienam^  77. 
VL^QfikeJmgHeet,  79. 

IT..-^ae  Oerk  ^tke  Peaee^  104. 
T.^qftJke  Ctofwwr,  112. 
TL'-qf  GmUen,  118. 


yih^Qf  OmitabUi,  120* 
yin.—QfJwron,  126. 
IX. — Of  Pro§eeuior9j  D^endmiM 

amd  WUnettm,  139. 
X.^(ifAdpoeai€tm^dAitorme§f  15L 


SECTION  I. 

Of  the  Gustos  Rotulorum. 

Tbe  praicipol  person  of  the  justices  and  others  constituting  a  court 

of  sesBoo  of  the  peace,  is  the  Cusias  Rotulorum,  or  keeper  of  the  records 

of  the  coanty.     He  is  always  a  justice  of  the  peace  of  the  quorum 

vilhin  the  county  for  which  he  b  appointed,  and  is  its  first  civil  officer, 

as  the  lord  lieutenant  is  the  chief  in  such  military  command  as  can  now 

be  cxercned  independently  of  the  Mutiny  Act  (a).    These  offices  are 

faqicntiy  holden  by  the  same  person,  but  their  appointments  are  a» 

£stiDct  as  their  duties.    This  office  is  in  itself  rather  ministerial  than 

jsdidaL     He  is  accordingly  referred  to  in  the  last  clause  of  the  com- 

■insiuiii  of  the  peace  in   these  terms : — *'  Lastly  we  have   assigned 

yoB  the  aforesaid  A.  B.  Keeper  of  the  Rolls  of  our  peace,  in  our  said 

eosBty,  and  therefore  you  shall  cause  to  be  brought  before  you  and 

your  fiellows,  at  the  days  and  places  aforesaid,  the  writs,  precepts,  pro- 

(a)  4  Bis.  CoBA.  272« 
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cesses,  and  indictments  aforesaid,  that  they  may  be  inspected,  and  by 
a  due  course  determined,  as  is  aforesaid/' 

Origin  of  the  Office,"] — ^The  office  of  custos  rotuhrum  is  not  imme- 
morial, as  the  commission  of  the  peace  itself  had  its  origin  within  time 
of  legal  memory ;  but  it  begun  in  very  early  times.  There  is  no  distinct 
trace  of  its  first  constitution ;  but  it  probably  arose  very  soon  after  the 
holding  of  sessions  of  the  peace  began,  from  the  necessity  or  convenience 
of  having  some  high  and  responsible  officer  to  keep  the  records,  which 
before  were  promiscuously  dispersed  among  the  justices  (6).  When  such 
necessity  arose  it  belonged  of  right  to  the  crown  to  appoint  some  par- 
ticular person  to  have  the  custody  and  charge  of  the  records,  who  might 
be  a  person  responsible  for  the  safe  keeping  of  them,  and  to  whom  the 
subject  might  have  resort  when  he  had  occasion  to  use  them  (c).  So 
that  though  in  contemplation  of  law  the  records  are  in  the  possession 
of  all  the  justices  of  the  court,  all  certiararis^  and  all  writs  of  error 
being  addressed  to  them,  yet  in  fact  they  are  in  the  custody  of  the 
euttoB  rotulorum ;  and  if  by  neglect  or  misconduct  they  ate  lost  or 
miscarry,  he  is  responsible  to  the  crown  and  the  subject  for  such  loss 
or  miscarriage  {d).  In  practice  the  sessions  records  are  kept  by  the 
clerk  of  the  peace,  who  is  acting  deputy  of  the  custos. 

How  appointed.] — The  custos  rotulorum  can  only  be  appointed  by 
*^  bill  signed  by  the  king,"  on  which  the  lord  chancellor  issues  his 
commission  (e) :  and  the  saving  for  the  archbishop  of  York,  the 
bishops  of  Durham  and  Ely,  and  all  to  whom  the  king  or  his  pro- 
genitors, by  letters  patent,  had  granted  any  liberty  to  appoint  a  custos 
rotulorum^  to  exercise  the  power  so  granted,  is  repealed  as  to  the  above 
ecclesiastics  by  statutes  of  the  last  reign  (/). 

Duties  as  regards  Sessums.] — ^The  custos  rotulorum  oug^  to  at- 
tend the  session  by  himself  or  his  deputy  the  clerk,  of  the  peace,  whom, 
*'  being  a  sufficient  person  residing  within  the  county,"  he  appoints 
under  37  H.  VIII.  c.  1,  s.  3,  as  often  as  that  office  is  vacant.  He 
has  this  appointment  at  common  law  as  an  appendage  to  his  own 
office,  and  not  by  virtue  of  the  statute,  which  merely  points  oat  how 

« 

(5)  Per  Holt,  C.  J.,  in  Hareourt  ▼.  (e)  37  H.  VIIl.  c.  1,  repealed  by  3  & 

Jllur,  1  Shower,  528.  4  Ed.  YI.  c.  1,  and  renved  by  1  W.  &  M. 

(e)  Id.  ibid.  sess.  2,  c.  21,  s.  A. 

(V)  Id,  ibid.  Com.  Dig.  tit.  Jutticei  (/)  6  W.  IV.  c.  19,  s.  3 ;  6  &  7  W. 

of  Peace,  (D.  4.)  IV.  c.  8 ;  6  Bing.  32. 
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beif  toeitfcise  his  power  (^).  Bat  ke  may  not  tdl  tbe  plaee,  direetly 
or  Mnedj^  inder  penalty  of  forfeiting  his  own  office  and  double  the 
lOD  he  recerred  (A). 


SECTION     II. 

Of  Tas  JumcES. 

Tlie  justices,  who  are  the  judges  of  the  court  of  quarter  sessions, 
aie  oezt  to  be  considered. 

The  commission  of  the  peace,  by  virtue  of  which  the  justices  exer« 
OR  tk  judicial  character,  is  now  in  the  fellowmg  form  (t) : — 

Iklaritt  hj  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire^ 
hMf  Qnaiy  Defender  of  Hie  Faitby  to  A«9  B«|  C.^  D«^  fte^f  greeting : 

lafw  ye  ^t  we  hsre  aangned  yon  jointly  and  sereraHy,  and  etery  one  of  yon, 
or  jaKioei  to  keep  oor  peace  in  onr  eoanty  of  B.,  and  to  keep,  and  canae  to  he 
taHi*U(Hhaiicea  and  atatnteafor  the  good  of  the  peace  and  fortiM  preaerratiODof 
He  aae,  aid  for  the  qaiet  rale  and  government  of  our  people  made,  in  aH  and 
■frig  their  artidea  in  0')  ^"^  ^'^  connty  (as  weU  within  Bbertiea  aa  withovt),  ao« 
Mriqg  ta  te  Ibree,  form,  and  effeet  of  the  same ;  and  to  cliastiae  and  pmdah  all 
pnmi  Oat  efcBd  agaiaal  the  form  of  thoae  erdtnancea  or  ttatntes,  or  any  of  them, 
B  fte  afeieaaid  eomly,  aa  it  <m^  to  be  done  according  to  tiie  form  of  thoae  ortf« 
■Hn  and  atatatea ;  and  to  eauae  to  come  before  yon,  or  any  of  yon,  all  tiioae  who 
ti  my  ana  or  more  of  ov  people,  concemtng  their  bedlea  or  the  flring  of  thair 
bwK  have  Med  threati,  to  find  inflicient  aeenrity  far  the  peacci  or  thefar  good 
biMoar,  towaida  na  and  our  people ;  aoidif  theyafaallfei^iaetofindraehaecarityy 
te  them  faiomr  prfaona  nntti  they  ahaH  find  aoeh  aeenrity,  to  eanae  to  be  safely  kept. 
We  baie  alao  aaaigaed  yon,  and  every  two  or  more  of  yon  (of  whom  any  one  of  yoOy 
Atdbnmid  A.,  B.,  C,  D.,  ftc.,  we  will  aliall  be  one)  oar  jnstieea  to  inqnhw  tiia 
tntk  BMira  fblly,  by  the  oath  of  good  and  lawfkd  men  of  the  afereaaid  ooontyi  by 
the  trnth  of  the  matter  ahall  be  the  better  known,  of  all  and  all  manner  of 
poiaooiBga,  enchantmenta,  aorDcriea,  arte  magic  (it),  tretptmrn  (I),  fore* 
regratinga,  ingroaaiBga,  and  eztortiona  whataoerer ;  and  of  all  and  aingnlflr 
and  offcncea,  of  which  the  jnstieea  of  onr  peace  may  or  onght  lawfdlly 
,  by  whoaaaoerer  and  after  what  manner  soerer,  in  the  said  connty  done  or 


(r)  BmHimf  T.  PoUoek,  6  Bing.  25. 

(A)  1  W.  &  H.  aeaa.  1,  c.  21,  s.  8. 

(0  Wu  settled  in  Michaelmas  term, 
UM,  when  Wray  was  C.  J.  of  K.  B. ; 
«e  1  Br.  ft  B.  552. 

(/)  Bfctt  gsBCinl  woida  in  an  act  of 
prfisMol  (3  ft  4  W.  lY.  e.  53,  s.  48,) 
■  "layjastice  of  peace  in  the  United 
^■idom/'  do  not  giTe  jnriadiction  to  a 
^^miMst  DcyoM  Dis  own  connty.  see  in 
fvPMrlen,  10  L.  J.  4,aa  cited  by  Cb/«rM2$re, 
K  m  JEe^.  T.  Wa!Ungford  Uni4m,  9  D. 
^•C.  992 ; — shoiring  that  general  words 
tf  a  act  of  parliament,  which  taken 
^toaBy  might  eitcnd  the  jurisdiction  of 


mngiatrataa  baywid  that  of  thair  coonnis* 
aioa,  will  recdre  a  limited  constniGtioa« 

(i)  No  indictment  lies  for  these  ima- 
ginary offences  since  9  6.  II.  c.  5,  s.  3. 
But  pretemdinfr  to  use  witchcraft,  nnder« 
taking  to  tell  fortunes,  discover  atolea 
goods,  &c.  is,  by  s.  4,  made  subject  to  a 
year's  imprisonment  with  pillorf.  Though 
pillory  is  abolished  by  7  W.  IT.  and  1 
Vict.  c.  23,  tiie  enactments  of  9  G.  II. 
c.  5,  are  not  repealed  by  7  &  8  G.  17* 
c.  27. 

(0  Draugreitio,  taken  in  a  large 
sense,  is  any  outrageous  misdemeanour, 
2  Inst.  419. 
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pwpetnted,  or  which  shall  happen  to  be  there  done  or  attempted ;  and  also  of  all 
thoae  who  in  the  aforesaid  counties  in  companies  against  oar  peace,  in  diatarbanoe 
of  our  people,  ?rith  armed  foroe  bare  gone  or  rode,  or  hereafter  shall  presame  to  go 
or  ride ;  and  also  of  all  those  who  ha^e  there  lain  in  wait,  or  hereafter  shall  pre* 
snme  to  lie  in  wait,  to  malm,  or  cat,  or  kill  oar  people ;  and  also  of  all  Tictoallers, 
and  all  and  singular  other  penons,  who,  in  the  abase  of  weights  or  measnres,  or  in 
selling  Tictaals,  against  the  form  of  the  ordinances  and  statutes,  or  any  of  them 
therefore  made  for  the  common  benefit  of  England,  and  our  people  thereof,  hare 
offended  or  attempted,  or  hereafter  shall  presame  in  the  said  coonty  to  offend  or 
attempt;  and  also  of  all  sheriffs,  bailiffs,  stewards,  constables,  keepers  of  gaols, 
and  other  oiBcers,  who  in  the  execution  of  their  offices  about  the  premises,  or  any 
of  them,  have  unduly  behaved  themselves,  or  hereafter  shall  presume  to  behsre 
themselves  unduly,  or  have  been,  or  shall  happen  hereafter  to  be  careless,  remiss, 
or  neg^gent  in  our  aforesaid  county ;  and  of  all  and  singular  articles  and  drean- 
stances,  and  all  other  things  whateoever,  that  concern  the  premises  or  any  of  them, 
by  whomsoever  and  after  what  manner  soever,  in  our  aforesaid  ooonty  done  or  per- 
petrated, or  which  hereafter  shall  there  happen  to  be  done  or  attempted  in  whnt 
manner  soever ;  and  to  inspect  all  indictmente  whateoever  so  before  you  or  any  of 
you  teken,  or  to  be  taken,  or  before  others  late  our  justices  of  the  peace  in  the 
aforesaid  county,  made  or  teken,  and  not  yet  determined  ;  and  to  make  and  continiie 
proeenet  thereupon  (m),  against  all  and  singular  the  persons  so  indicted,  or  who 
before  you  hereafter  shall  happen  to  be  indicted,  until  they  can  be  taken,  surrender 
themselves,  or  be  outlawed ;  and  to  hear  and  determine  all  and  singular  the  felonies, 
poisonings,  enchantmente,  sorceries,  arte  magic,  trespasses,  forestallings,  regratingSt 
ingrosslDgs,  extortions,  unlawful  assemblies,  indictments  aforesaid,  and  all  and 
singular  other  the  premises,  according  to  the  laws  and  stetutes  of  England,  as  in 
the  like  case  it  has  been  accustomed,  or  ought  to  be  done ;  and  the  same  offenders 
and  every  of  them  for  their  offences,  by  fines,  ransoms,  amerciamente,  forfeitures, 
^nd  other  means,  as  according  to  the  law  and  custom  of  England,  or  form  of  the 
ordinances  and  stetutes  aforesaid,  it  has  been  accustomed  or  ought  to  be  done,  to 
ohastise  and  punish. 

Provided  always,  that  if  a  case  of  difficulty  upon  the  determination  of  any  of  the 
premises  before  you  or  any  two  or  more  of  you  shall  happen  to  arise,  then  let  judg- 
ment in  no  wise  be  given  thereupon,  before  you  or  any  two  or  more  of  you,  anless  in 
the  presence  of  one  of  our  justices  of  the  one  or  other  bench,  or  of  one  of  our  justices 
appointed  to  hold  the  assizes  in  the  aforesaid  county.  And  therefore  we  command 
you  and  every  of  you,  that  to  keeping  the  peace,  ordinances,  stetates,  and  aU  and 
singular  other  the  premises,  you  diligently  apply  yourselves ;  and  that  at  certain  days 
and  places  which  you  or  any  such  two  or  more  of  you  as  is  aforesaid  shall  appoint 
for  these  purposes,  into  the  premises  ye  make  iaqoiries  ;  and  all  and  singular  the 
premises  hear  and  determine,  and  perform  and  fulfil  them  in  the  aforesaid  form, 
doing  therein  what  to  justice  appertains  according  to  the  law  and  custom  of  England ; 
saving  to  us  the  amerciamente,  and  other  things  to  us  therefrom  belonging.  And 
we  command  by  the  tenor  of  these  presente,  our  sheriff  of  W.  that  at  certein  days 
and]  places,  which  you  or  any  such  two  or  more  of  you  as  is  aforesaid  ahaU  make 


(m)  Vt  J.  after  indictment ;  e.  ^.venire,      maybe,  Dalton,  ch.  193;  5  Bom's  J., 
distringas,  capias,  or  exigent,  as  the  case      29th  edit.  971. 
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known  to  him,  be  eanae  to  come  before  70a  or  racb  two  or  more  of  you  ae  aforesaid, 
10  lainy  and  socb  c^ood  and  lawful  men  of  bis  bailiwick  (as  well  within  liberties  as 
withoat),  by  whom  the  tmth  of  the  matter  in  the  premises  shall  be  the  better  known 
and  inqaired  into. 

Lsstly,  we  bsTe  assigned  to  you  the  aforesaid  A.  B.,  keeper  of  the  rolls  of  our 
poee  in  oar  said  county ;  and  therefore  you  shall  cause  to  be  brought  before  you 
and  your  said  fellows,  at  the  days  and  places  aforesaid,  the  writs,  precepts,  processesi 
lad  indictments  aforesaid,  that  they  may  be  inspected,  and  by  a  due  course  deter- 
fliised  as  aforesaid. 

In  witness  whereof  we  have  caused  these  our  letters  to  be  made  patent.  Witoess 
ovnelTes  at  Westminster,  &c« 

Number  of  Justices  requisite  to  form  a  Session.'] — It  will  be  ob- 
served that  this  commission    comprises   two  assignments ;    the  first 
relating  to  the  power  of  justices  out  of  session,  the  second  to  the 
power  of  justices  in  session.    To  compose  a  general  or  quarter  session 
of  the  peace,  there  must  be  at  least  two  justices,  one  of  whom  must  be 
of  the  quorumy  or  of  the  number  whose  names  are  repeated  in  the 
ckase  "  of  whom  some  one  of  any  of  you  the  aforesaid  "  A.  B.,  &c., 
we  will  shall  be  one.     In  former  times  this  clause  imparted  a  sub- 
stantial distinction,   as  only  a  select  number,  supposed   to  possess 
higher  qualifications  for  the  ofilce  than  their  companions,  were  enume* 
rated  in  this  clause,  without  the  presence  of  one  of  whom  others  could 
not  act  in  session   (n).      But  progressive  changes  in  the  state  of 
society  gradually  made  this  distinction   unnecessary  and   invidious ; 
and  it  was  narrowed  both  by  statute,  and  by  the  mode  of  framing  the 
commission  (o). 

Thus  by  26  G.  II.  c.  27,  no  act,  order,  adjudication,  warrant,  in- 
denture of  apprenticeship,  or  other  instrument,  done  or  executed  by 
two  or  more  justices,  which  doth  not  express  that  one  or  more  of  them 
is  of  the  quorum  (although  the  statutes  respectively  require  that  one  of 
the  justices  shall  be  of  the  quorum),  shall  be  impeached,  set  aside,  or 
vacated  for  that  defect  only.  By  7  G.  III.  c.  21,  in  cities,  boroughs, 
towns  corporate,  franchises,  and  liberties,  which  have  only  one  justice 
of  the  quorum^  all  acts,  orders,  adjudications,  warrants,  indentures  of 
apprenticeships,  or  other  instruments  done  or  executed  by  two  or 
oiore  justices,  qualified  to  act  therein,  shall  be  valid,  although  neither 

(«)  1  Bis.  Com.  351.  pares  non  er/ ^/et /at ,  and  the  authority 

(•)  In  3  U.  y  II.  it  was  held  that  *<  if  of  all  the  justices  at  the  sessions  is  equal, 

one  which  is  not  of  the  quorum  will  be  except  in  special  cases  set  forth  in  the 

•o  bold  ss  to  rebuke  one  that  U  of  the  commission  and  statutes,  19  Yin.  Ab. 

fponm,  be  and  his  companions  may  not  343,  cites  Lambard's  Eirenarcha,  lib.  iv 

^Mit  him  to  prison  for  it,"  Fitsher-  cap.  3.  Bee  post,  p.  90. 
^«f  8  Justice  del  Peace,  3 ;   for  inter 


av  Tm  jusTxcn. 


of  the  said  justices  shall  be  of  the  quorum.  And  now,  it  is  the  practice 
to  include  all  the  magistrates  in  the  quorum  clause,  enumerating  the 
whole  of  the  names  of  those  who  by  the  previous  clauses  have  been 
constituted  justices.  It  may  therefore  now  be  assumed,  that  any  two, 
or  more,  of  tlie  persons  named  in  the  commission  of  the  peace  for  any 
county,  division,  riding,  or  liberty,  possessing  the  qualification,  and 
having  complied  with  the  form  required  by  law,  are  competent  to  hold 
a  general  quarter  session  of  the  peace,  for  the  district  over  which  their 
commission  extends.  These  qualifications  and  forms  we  have  now  to 
enumerate. 


Qualifications.] — ^The  old  statutes  generally  direct  respecting  jus- 
tices of  the  peace,  that  "  they  shall  be  of  the  most  sufiBcient  knights, 
esquires,  and  gentlemen  of  the  law  "  (p).  They  must  be  resident 
within  the  counties  for  which  they  act  (9).  And  they  must  be  entitled, 
in  law  or  equity,  for  their  own  use  in  possession,  to  a  freehold,  copy- 
hold, or  customary  estate,  for  life,  or  for  some  greater  estate,  or  an 
estate  for  some  long  term  of  years,  determinable  upon  one  or  more 
lives,  or  for  a  certain  term  originally  created  for  twenty-one  years  or 
more,  in  lands,  tenements,  or  hereditaments,  in  England  or  Wales,  of 
the  clear  yearly  value  of  100/.,  above  what  will  discharge  all  incum- 
brances affecting  the  same,  and  all  rents  and  charges  payable  out  of  the 
same ;  or  be  entitled  to  the  immediate  reversion  or  remainder  of  and  in 
lands,  &c.  leased  for  one,  two,  or  three  lives,  or  for  any  term  of  years 
determinable  on  the  death  of  one,  two,  or  three  lives,  upon  reserved 
rents  of  the  clear  yearly  value  of  300/. ;  and  if  any  justice  shall  act 
without  such  qualification,  he  shall  forfeit  100/.  (r). 


(l>)  13  R.  II.  St  1,  c.  7  ;  Mid  2  Hen. 
V.  St.  2,  c.  1,  but  practiriog  attornies 
or  lolicitort  cannot  be  jasticea  (6  &  7 
Vict.  c.  73,  8.  33),  except  in  dties  or 
towns  being  connties  of  themaeWea,  or  in 
eitiet,  towns,  einqae  ports  or  liberties 
hafiog  justices  within  their  limits. 

(q)  2  Hen.  Y.  st  2,  c.  4  ;  but  by  28 
6.  III.  0.  49,  any  jnstioe  acting  at 
snch  for  any  two  or  more  connties,  being 
adjoining  connties,  may  act  In  all  mat- 
ters and  things  whatsoever  concerning  or 
relating  to  any  or  either  of  the  said 
connties,  provided  he  be  resident  in  on» 
of  them. 

And  by  1  ai  2  6.  IV.  c.  63,  justices 
Ibr  connties  at  large  who  may  reside 
within  any  place,  not  being  a  county  of 
itself,  but  having  e«e/ifttM  JurUdiction, 


are  enabled  to  act  within  such  place  for 
the  county  at  laige  in  which  such  place 
is  situate,  or  which  it  may  adjoin. 

And  by  2  &  3  Vict.  c.  82,  justices  of 
peace  acting  for  any  eomi/jr,  may  act  in 
all  things  whatsoever  oonoemiog  or  in 
anywise  relating  to  any  detaeked  part 
qfany  other  eoimty  which  is  surrounded 
in  whole  or  in  part  by  the  county  for 
which  snch  justices  act.  Constables  are 
to  obey  their  warrants,  and  expenses  oc- 
casioned by  any  act  of  such  justice  in  or 
with  respect  to  such  detached  part  shall 
be  repaid  by  the  county  to  which  it  be- 
longa. 

(r)  18  O.  II.  c.  20,  8.  1.  It  is  not 
sufficient  that  the  party  acting  aa  magia* 
trate  be  possessed  of  the  qualificatioB 
at  the  tinn  of  hit  tridng  upoa 
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To  leeoredie  ol^t  of  ihese  provisions,  it  is  enacted ,  that  no  penwn 
AiD  be  capable  of  acting  as  a  justice  of  the  peace,  who  shall  not. 
Mm  be  acts,  at  some  general  or  quarter  session  for  the  eoanrtyy  or 
Mmoo,  Stc,  for  which  he  intends  to  act,  take  and  subscribe  the  ibi- 
btzn^: — 

Otlk  («).  I,  A.  B.,  do  Bwev  tliat  I  truly  and  doniflde  have  nicfa  an  estate  in 
^ar  e^sitf,  to  and  for  my  ownnse  and  benefit,  eonsittuig  of  [ipeeifyinff  tk^naiw^ 
ffmak mtaU,  wktiktar  mmmw§%,  kmd,  rmi^  Hike,  ^#tet»  leiMffee,  or  what  At]  as 
Mfodi^  »e  to  act  SB  m  jnatiee  of  the  peace  for  the  eonftj,  riding,  or  division  of 
■t  aeDordiac  to  the  tme  intent  and  meaning  of  an  act  of  parliament  nuide  in 
tb  ofbteeath  year  of  tike  re^  of  hia  Majesty  King  George  the  Second,  entitled 
"a  td  to  aBMnd  and  render  more  eifectnal  an  act  passed  in  the  fifth  year  of  his 
mi  llqesty's  reign,  entitied  an  act  for  the  farther  qualifications  of  justices  of  the 
,**  aad  ttet  the  came  [ereigpf  where  it  eoiuittt  qf  an  ^fite,  hmefiet,  er  eerlt- 
prrfermmit  which  ii  9hM  he  nifMmt  to  Meeeriam  hy  their  kmawm  mi 
r]  is  lying,  or  being,  or  issuing  oat  of  land,  tenements,  or  hereditamenti, 
bo^  within  tlia  parish,  township,  or  precinct  of  —  (or  in  the  seferal  parishes, 

towMfcips,  or  precincts  of ,  and  — — )  in  the  ooanty  of  ■  (or  in  the 

Kvcnl  onaatiet  of  — — ,  and  )  {at  the  ea$e  may  he)  (t), 

Tbm  oath  so  taken  and  subscribed,  is  to  be  kept  among  the  records 
of  the  sessions,  by  the  clerk  of  the  peace,  who  is  to  deliver  an  attested 

giren  notice  of  it,  which  he  had  not  done. 
Sabseqoent,  however,  to  his  liberalton, 
he  had  continued  to  act  as  a  justice  of 
the  peace ;  and  for  an  act  so  done,  this 
action  was  commenced.  It  was  shown 
that  the  wife  of  the  defendant  was  in  the 
receipt  of  more  than  sufficient  to  operate 
as  a  qualifieatioD ;  but  it  was  replied 
that  the  defendant  could  have  no  oon- 
troul  over  this  property,  or  he  ought  to 
have  assigned  it  over  with  the  rest  of  his 
eifects  at  the  time  of  his  liberation  under 
the  insolvent  act ;  and  if  it  were  indeed, 
as  must  be  presumed  by  his  not  having  so 
done,  the  separate  provision  of  his  wife, 
over  which  he  had  himself  no  coatroul,  it 
would  not  serve  him  as  a  qualification^ 
and  an  answer  to  this  action.  Woodf 
B.,  ruled  that  the  defendant  had  not  es- 
tabliahed  any  qualification,  and  direeted 
a  verdict  against  him. 

It  was  also  decided  in  tliis  case  that  a 
party,  sued  for  acting  as  a  justice  without 
a  qualification,  is  not  entitled  to  notice 
of  action,  Wright  v.  Horton  (1817). 
Holf  s  C.  N.  P.  458. 

(#)  18  6.  II.  c.  20,  s.  1. 

(/}  Need  not  be  taken  by  borough 
justioes,  5  &  6  W.  IT.e.  76,  s.  104,  and 
seepofff,  p.  85. 

o2 


the  ofioe,  but  he  must  continue 
^  PMSBi  it  so  kiog  aa  he  eontinBes  to 
Kt,  or  he  will  incur  the  penalty.  See 
'^.q.  t  V.  Terpiey,  Ok.  1  P.  &  D. 
<»;9Ad.ft£.  468. 

^  artioa  was  brought  to  recover 
P^dtim  for  acting  as  a  justice  of  the 
?■■  M  aefcral  orraaioBs  in  and  for  the 
«atj  of  TorlE,  not  being  «/  the  eaid 
"^"^  fnws  in  poaaession  of  the  pro- 
|mj  Rqoired  by  law.  The  defendant, 
wbeea  appointed  a  justice  of  the  peace 
erTorUire  when  he  was  possessed  of 
PB^vsiUh,  had  sued  out  his  writ  of 
y—tpa/«els/gm,  delivered  in  a  sche- 
2*^  of  fhe  piopeity  on  which  he  daim^ 

■  ^NttealioB,  taken  the  oaths  re* 
VM,  aad  acted  several  years  as  a  ma- 
V^B^  Subaequently,  however,  he 
^^•"^aed  in  York  Castle  at  the  suit 

■  ttrtaia  creditors,  from  which  place  he 
««  rdeaaed  by  defivering  a  schedule, 
"■jnakbg  an  asaigument  of  all  hie 
2^erty,  under  the  then  insolvent  act 
"^  Geo.  III. :  lo  that  he  could  not 
^  «y  property  previously  but  what 
*^  larisBBMnt  must  have  taken  from 
**  •  ^  if  he  came  into  poaseirion  of 
fr  ^fUr,  to  avaU  himself  of  it,  as  a 

to  this  action,  he  must  have 
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copy  of  it  to  any  person  requiring  the  same,  on  paying  2s,  for  it,  and 
such  attested  copy  will  be  evidence  in  any  suit  brought  under  the  statute 
which  requires  the  qualification  (u).  Any  person  who  may  act  as  a 
justice  without  having  taken  and  subscribed  the  above  oath  respecting 
his  qualification,  or  without  being  actually  qualified  according  to  the 
declaration  contained  in  it,  is  liable  to  a  penalty  of  100/.,  one  moiety 
of  which  is  forfeited  to  the  poor  of  the  parish  in  which  he  resides,  and 
the  other  moiety  to  whoever  will  sue  for  the  same,  in  any  of  the  courts 
of  Westminster,  within  six  months  after  the  commission  of  the  offence. 
No  notice  of  action  is  necessary  (x).  The  acts  of  a  justice  as  such 
are  not  avoided  by  his  not  having  taken  the  qualification  oath  {y). 

Proof  of  Qualificaiion  lies  on  Defendant.]  —On  the  trial  of  such 
an  action,  the  proof  of  this  qualification  lies  on  the  defendant,  and  he 
cannot  avail  himself  of  any  lands,  &c.  not  specified  in  his  oath,  unless 
he  deliver  a  notice  of  his  intention  to  insist  on  such  property,  &c.,  to 
the  plaintiff  or  his  attorney,  in  writing,  at  or  before  the  time  of  pleading, 
specifying  such  lands,  and  the  parish  and  county  where  situated,  except 
the  qualification  be  derived  from  offices,  benefices,  or  ecclesiastical  pre- 
ferments, as  excepted  in  the  above  form  (z). 

Where  the  lands  contained  in  the  said  oath  or  notice  are,  together 
with  other  lands,  liable  to  any  charges,  rents,  or  incumbrances,  for  the 
purposes  of  this  act,  such  lands  are  deemed  chai^eable  only  so  far  as 
the  other  lands  are  insufficient  to  pay  (a).  And  where  the  qualification, 
or  any  part  thereof,  consists  of  rent,  it  is  sufficient  to  specify  in  such 
oath  or  notice,  so  much  of  the  lands  out  of  which  such  rent  is  issuing 
as  are  of  sufficient  value  to  answer  such  rent  (b). 

Discontinuance  of  Acthns,] — Afler  such  notice  given,  the  plaintiff 
in  the  action  may,  if  he  think  fit,  discontinue  the  action  on  payment  of 
costs,  with  leave  of  the  court ;  but  if  he  discontinues  otherwise,  or  is 
nonsuit,  or  has  a  verdict  against  him,  the  defendant  will  be  entitled  to 
treble  costs  (c).  Only  one  penalty  can  be  recovered  in  reference  to  any 
act  done  before  the  commencement  of  an  action  {d) ;  no  proceedings 
can  be  had,  after  notice,  in  any  other  action  subsequently  commenced, 
for  an  offence  prior  to  the  first  action,  if  it  has  been  commenced  bond 

(tt)  18  G.  II.  c.  20,  s.  1,  2.  (z)  18  6.  II.  c.  20,  8.  3,  4,  5. 

(or)  Id.  B.  3.     See  Wriffht  v.  Hortou,  (a)  Id,  s.  6. 

flfi/«,  p.  83.  (b)  Id,  8.  7. 

(y)  J?.   ▼.  Herefordthire  (Juiticet),  (c)  Id,  8.  9. 

1  Chit.  R.  709  ;  8ee  3  B.  &  Aid.  266.  (d)  Id,  s.  8. 
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fdi,  &*c,  without  fraud  (e).  And  every  action  to  recover  the  penalty 
moit  be  brought  within  six  months  after  the  instance  of  acting  without 
qoalification,  on  which  it  is  grounded  (y ). 

EzeeptioHS  to  Laws  requiring  Qaalification.'] — These  provisions, 
kverer,  respecting  pecuniary  qualification,  only  extend  to  what  are 
naDy  denominated  *'  County  Justices."  They  do  not  extend  to  per- 
«is  acting  for  smaller  jurisdictions  and  liberties,  or  to  certain  persons 
tbose  qualifications  for  the  magistracy  may  be  inferred  from  the  rank 
vhicfa  they  possess,  or  from  the  ofiBces  which  they  fill.  Thus,  they  do 
>oc  extend  to  any  city,  town,  cinque-port,  or  liberty,  having  justices 
of  peace  within  their  limits  (g) ;  nor  to  any  boroughs  within  the  new 
MBicipa]  corporations  act  (A) ;  nor  to  any  peer  or  lord  of  parliament, 
(7  to  the  lords  of  tlie  privy  council,  justices  of  either  bench,  barons  of 
tbe  exchequer,  attorney  or  solicitor-general,  or  to  the  eldest  son,  or 
^  apparent  of  any  peer  or  lord  of  parliament,  or  of  any  person 
?iaiified  to  serve  as  a  knight  of  a  shire  (t) ;  nor  to  the  officers  of  the 
^Mttrd  of  green-cloth,  or  the  commissioners  and  principal  officers  of  the 
GXTj,  or  the  two  under-secretaries  of  state,  or  the  secretary  of  Chelsea 
College,  where  they  usually  have  been  justices  {k) ;  nor  to  the  heads  of 
ttOe^,  or  halls,  or  the  vice-chancellors,  or  to^  the  mayors  of  Oxford 
aad  Cambridge,  who  may  respectively  be  justices^  in  the  counties  of 
Oxfofd,  Berks,  and  Cambridge,  and  the  cities  and  towns  within 
t^  (0;  nor  to  magistrates  of  the  police  courts,  or  offices  established 
&  Middlesex,  Westminster,  and  Surrey,  whether  appointed  before  or 
>fta  24th  August,  18d9(m). 

"  DtdimMs  Potestatem  "  tit  order  to  take  Oath  of  O^ce.]— Any 
pcnoQ  named  in  the  commission,  who  intends  to  act  as  a  justice,  must 
Moot  a  writ  from  the  court  of  Chancery,  called,  from  the  first  words 
^^  it,  a  writ  of  Dedimus  potestatem^  to  enable  him  to  take  '*  the  oath 
of  office,"  before  some  other  acting  justice  or  justices,  to  be  certified 
■^  the  court  from  which  it  issues,  within  a  time  specified  by  the  clerk 
^tbe  peace.    The  form  of  this  oath  is  as  follows : — 

^c  ikaU  incur  tkat  u  justice  of  the  peace  in  the  ooanty  of  ,  in  all  artidea 

■tkcQieea'f  eoaunission  to  you  directed,  yon  shall  do  equal  right  to  the  poor  and 


»  18  G.  II.  c.  20,  s.  10.  (0  18  6.  II.  c.  20,  a.  13. 

^U.t.U.  (A)  Ji.s.  14. 

(IJ  18  G.  II.  e.  20,  s.  12 ;  and  tee  (/)  Id.  s.  15. 

^^(  W.  IV.  e.  76,  a.  101,  104.  (m)  2  &  3  Vict.  c.  71,  s.  3,  paaaed 

W  i  fc  (  W.  IV.  c.  76,  8.  101,  103.  24th  Angntt,  1839. 
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to  the  rich,  alter  your  eiuiniiig»  wit  and  power,  and  after  the  lawi  and  coatoma  of 
the  realm  and  atatatet  thereof  made :  And  ye  shall  not  be  of  eoanael  of  any  qaairel 
hanging  before  yon  :  And  that  ye  hold  yonr  aessiona  after  the  form  of  the  atatatea 
thereof  made :  And  the  iasnes,  fines,  and  amerciaments  that  ahaU  happen  to  b« 
made,  and  all  forfeitores  that  ahaU  fall  before  yon,  ye  shall  cause  to  be  entered  with- 
out any  coneealment  (or  embezsling)  and  truly  send  them  to  the  Queen's  ezcheqaer. 
Te  shall  not  let  for  gift  or  other  cause,  but  well  and  truly  ye  ahaU  do  your  office  of 
justiee  of  the  peace  in  that  behalf:  And  that  you  take  nothing  for  your  office  of 
juatioe  of  the  peace  to  be  done,  but  of  the  Queen,  and  fees  accustomed,  and  coats 
limited  by  the  atatnte.  And  ye  shall  not  direct,  nor  cause  to  be  directed^  any  war- 
rant (by  you  to  be  made)  to  the  parties,  but  you  shall  direct  them  to  the  bailiff  of 
the  said  county,  or  other  the  Queen's  officers  or  ministers,  or  other  indifferent  per- 
sona, to  do  execution  thereof.    So  help  yon  Qod. 


Oaths  of  Allegiance,  Sfc. — Tran$ubstantiaHon,'\ — It  was  until  lately 
fbrther  required  of  '*  every  justice  that  he  shall,  within  six  calendar 
months,  take  the  oaths  of  allegiance,  and  supremacy,  and  abjuration,  and 
make  and  subscribe  a  declaration  against  transubstanttation  in  one  of 
the  courts  of  Westminster,  or  at  the  general  or  quarter  session  of  the 
peace  for  the  county  where  he  shall  be  or  reside,  as  other  persons  quali- 
fying for  offices  "  (n).     But  by  10  G.  IV.  c.  7,  passed  for  the  relief  of 
Roman  Catholic  subjects,  the  declaration  against  transubstantiation 
was  wholly  abolished ;  all  persons,  whatever  their  religious  profession, 
being  discharged  from  the  burden  of  making  it     And  by  the  same  act, 
persons  professing  the  Roman  Catholic  religion  are  permitted  to  enjoy 
all  civil  and  military  offices  (with  some  few  exceptions)  on  taking  tbe 
oath  prescribed  by  that  statute,  instead  of  the  oaths  of  supremacy, 
allegiance,  and  abjuration.     The  following  are  the  forms  of  the  several 
oaths;  of  which  the  three  first  are  to  be  taken  by  justices  professing 
t)ie  Protestant  faith,  and  the  last  to  be  taken,  instead  of  them,  by 
Roman  Catholic  magistrates : — 

The  Oath  of  Allegiance  J  pursuant  to  1  O,  /.  st,  2,  c.  13. 

I,  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithiU  and  bear  true 
allegiance  to  her  Majesty,  Queen  Victoria.     So  help  me  God. 


(»)  26  Car.  II.  c.  2  ;  10.  I.st2,c. 
13  ;  2  O.  II.  c.  31 ;  9  O.  II.  c.  26  ;  6 
O.  in.  c.  53. 

The  oath  of  AUegianee  is  common  to 
all  governments,  and  Taries  but  little  in 
any  of  them,  being  merely  an  obligation 
to  defend  the  existing  state.  In  England, 
anciently,  erery  male  abore  twelve  yeara 
of  age  waa  obliged  to  take  thia  oath  in 
the  torn  or  leet,  and  it  waa  a  high  oon* 


tempt  to  refuse  it.  The  oath  of  Agvre- 
maejf  was  consequent  on  the  abolition  of 
the  Papal  authority  at  the  Reformatioii. 
The  oath  of  Alffmratiom  waa  imposed  at 
the  RcTolution,  in  order  to  exdude  the 
Stuart  family  from  pretending  to  Uie 
throne.  It  has  received  several  altera- 
tiona,  (Stra.  1114,)  but  atanda  ized  aa 
above  by  6  G.  IIL  c  S3. 
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He  Oaik  of  Smprtwutey^  jmrtuani  to  1  G.  /.  9U  2»  c.  13« 

I,  A.  B.  do  iwcar,  tiiat  I  do  from  my  beait  abhor,  detett,  snd  aljnre,  as  impiova 
mi.  kRded,  diaft  damnable  doctrine  and  position,  that  princes  acommnnicated,  or 
fcfiiiidbyttc  anthority  of  tte  see  of  Rome,  may  be  deposed  or  murdered  by  their 
wfcJDiti,  or  any  other  whataoefer.  And  I  do  declare  that  no  foreign  prince,  person, 
pnlile,  state,  or  potentate,  hath,  or  ought  to  have,  any  jurisdiction,  power,  supe- 
mdty,  pre-cmincDce,  or  auth<mty,  ecclesiastical,  or  spiritual,  within  this  realm.  So 
Upas  God. 

The  Oath  o/Abfmratum,  jmr$uani  to  6  G.  ///.  c.  53. 

I,  A.  B.  do  truly  and  nnoerely  acknowledge,  profess,  testify,  and  declare,  in  my 
madmet  before  God  and  the  world,  that  our  Sovereign  Lady,  Queen  Victoria,  is 
hafal  and  rightful  Qneen  of  this  realm,  and  all  other  her  Majesty's  dominions, 
ftanto  bckngiag.  And  I  do  solemnly  and  sincerely  declare,  that  I  do  beliere  m 
■J  eoBsdcDoe,  that  not  any  of  the  descendants  of  the  person  who  pretended  to  be 
haet  of  Wales,  during  the  life  of  the  late  King  James  the  Second,  and  since  his 
^Boems  pretended  to  be,  and  took  upon  himself  the  style  and  title  of,  King  of  Eng- 
ka^  by  the  name  of  James  the  Tliird,  or  of  Scotland,  by  the  name  of  James  the 
QlMk,  or  the  style  and  title  of  King  of  Great  Britain,  hath  any  right  or  tiUe  what- 
Mfcr  to  the  crown  of  this  realm,  or  any  other  the  dominions  thereunto  belonging. 
Aad  I  do  renounce,  refuse,  and  abjure  any  allegiance  or  obedience  to  any  of  them« 
iai  I  do  swear  that  I  will  bear  faith  and  true  allegiance  to  her  Majesty,  Queen 
^Klorii,  snd  her  will  defiend  to  the  utmost  of  my  power  against  all  traitorous  oon- 
ipndes  and  attempts  whatsoerer,  which  shall  be  made  against  her  person,  crown, 
w  di|Bity.  And  I  will  do  my  utmost  endeavours  to  disclose  and  make  known  to 
Wr  Mapeity  and  her  successors,  all  treasons  and  traitorous  conspiradca  which  I 
Ad  kaew  to  be  against  her,  or  any  of  them. 

lad  I  do  fcithlnily  promise,  to  the  utmost  of  my  power,  to  support,  maintain,  and 
the  sucrcssion  of  the  crown  against  the  desoendanti  of  the  said  James,  and 
an  other  prraons  iriiatsoerer,  which  succession,  by  an  act  intituled  "  An  act 
i»  Ike  farther  limitation  of  the  crown,  and  better  securing  the  rights  and  liberties  of 
Ik  mbiect,*'  is,  and  stands  limited,  to  the  Princess  Sophia,  Electress  and  Duchess 
Awaicr  of  Hanorer,  and  the  heirs  of  her  body  being  Protestants.  And  all  things 
l^jkUtj  and  siiicerely  aoknowledge  and  swear,  aoeording  to  the  ezpreaa  words 
Ha*  spoken,  and  according  to  the  plain  and  common  sense  and  understandfa^ 
tf  Ike  sHse  words,  withoat  any  eqniToeBtioB,  aeatal  evanon,  or  secnt  reserfatuui 


tUmam  Catholic  Magistrates*  OafA.]— The  oath  to  be  taken  by 
^<*»M  Catbolic  magistrates  according^  to    10  6.  IV.  c.  7,  is  as 

Uovs:— 

If  A.  B.  do  sinesraly  prondse  and  swear,  that  I  will  be  faithful  and  bear  true  aU 
^P■M  to  her  Majesty,  Queen  Victoria,  and  will  defend  her  to  the  utmost  of  mj 
P>*v  agaiast  all  conspirades  and  attempts  whatever,  which  shall  be  made  against 
"V  icnon,  crown,  or  dignity ;  and  I  will  do  my  utmost  endeavour  to  disclose  snd 
""^  known  to  her  Mijesty,  her  heirs,  and  successors,  all  treasons  and  traitorous 

be  formed  sfsiiMt  her  or  thsM;  and  I  do  faithfully  promise 
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to  maintain,  support,  and  defend,  to  the  utmost  of  my  power,  the  succession  of  the 
crown,  which  succession,  by  an  act  intituled  ''  An  act  for  the  further  limitation  of 
the  crown,  and  better  securing  the  rights  and  liberties  of  the  subject,"  is  and  atands 
limited  to  the  Princess  Sophia,  Electress  of  Hanover,  and  the  heirs  of  her  body, 
being  Protestants ;  hereby  utterly  renouncing  and  abjuring  any  obedience  or  allegiance 
unto  any  other  person  claiming  or  pretending  a  right  to  the  crown  of  this  realm :  And 
I  do  further  declare  that  it  is  not  an  article  of  my  faith,  and  that  I  do  renounce,  reject* 
and  abjure  the  opinion,  that  princes  excommunicated  or  deprived  by  the  Pope,  or  any 
other  authority  of  the  see  of  Rome,  may  be  deposed  or  murdered  by  their  aubjecU, 
or  by  any  person  whatsoever ;  and  I  do  declare  that  I  do  not  believe  that  the  Pope 
of  Rome,  or  any  other  foreign  prince,  prelate,  person,  state,  or  potentate,  hath  or 
ought  to  have  any  temporal  or  civil  jurisdiction,  power,  superiority,  or  pre-emi- 
nence, directly  or  indirectly,  within  this  realm.  I  do  swear,  that  I  will  defend  to 
the  utmost  of  my  power  the  settlement  of  property  within  this  realm  as  established 
by  the  laws  :  and  I  do  hereby  disclaim,  disavow,  and  solemnly  abjure  any  intention 
to  subvert  the  present  Church  Establishment  as  settled  by  law  within  this  realm : 
And  I  do  solemnly  swear  that  I  never  will  exercise  any  privilege  to  which  I  am  or 
may  become  entitled,  to  disturb  or  weaken  the  Protestant  religion  or  Protestant 
government  in  the  United  Kingdom :  And  I  do  solemnly,  in  the  presence  of  God, 
profess,  testify,  and  declare,  that  I  do  make  this  declaration,  and  every  part  thereof, 
in  the  plain  and  ordinary  sense  of  the  words  of  this  oath,  without  any  evasion, 
equivocation,  or  mental  reservation  whatsoever.     So  help  me  God. 

It  is  no  longer  necessary  for  justices  to  take  these  oaths  more  than 
once  in  a  reign  (o) ;  but  when  their  commission  is  renewed  upon  the 
accession  of  a  new  sovereign,  they  must  renew  their  obligations. 

Declaration  in  lieu  of  Sacramental  Test.] — In  addition  to  the 
oaths  above  prescribed,  justices  were  required,  within  six  months  after 
admittance  to  office,  to  receive  the  sacrament  of  the  Lord's  Supper, 
according  to  the  usage  of  the  Church  of  England,  in  some  public 
church,  upon  some  LordVday,  immediately  after  divine  service  and 
sermon  ;  and  to  produce,  on  taking  the  oaths,  a  certificate,  under  the 
hands  of  the  minister  and  churchwardens,  that  they  had,  in  such  man- 
ner and  form,  received  the  sacrament,  besides  proving  the  same  ikct 
on  the  oath  of  two  witnesses.  But  so  much  of  all  former  acts  as  im- 
posed the  necessity  of  receiving  the  sacrament  as  a  qualification  for 
offices,  was  repealed  in  1829  (p) ;  and  instead  of  producing  such  cer- 
tificate and  proof,  the  justice  within  six  months  afler|  his  admission 
to  office,  is  required  to  make  and  subscribe  the  following  declara- 
tion : — 

J,  A.  B.  do  aolemnly  and  sincerely,  in  the  presence  of  God,  profess,  testify,  an 

(o)  7  G.  III.  c.  9.  and  Ch.  XV.     Also  Humphrey  v.  The 

(jf)  9  G.  IV.  c.  17.    See  1  Vict.  c.  5,      QHten^  2  P.  &  D.  691,  case  of  a  Jew. 
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1,9)  9   tl&A^  I  will  nerer  czereite  1 

l>y  -virtue  of  the  office  of  ju 

OlxiiTch,  u  it  is  by  Uw  esti 

CHe  l>ialiop8  and  dergy  of  the  m 

Xf>  vrlfticli  snob  Chnrcb,  or  the  a 


^4«lai%\»Ti  rft«Ly  \>€i  msLde  and  subscribed  in  the 
^^^wttdi,  or  «Lt.  \3ae  <\\jiart.er  sessions  for  the  county  \ 
■P^^TwAes;  ^n^  is  t.o  \>o  preserved  among  the  recor 
««t  la  iM  \V.  V^  ias.de  (jr^.  Tlie  omission  to  subscribe  it 
nbjecl  tk  f^^  %xi\.m^  as  a  xoagistrate  to  any  penalty ;  it 
^\u&  %.fY^vDXmeii\.  vo\<i  C*")*  >^liile  he  continues  to  appe; 
aMlioa  cH  xhi^  o^ce,  \i%s  acts  are  not  void  or  voidable  i 
li^U  0^  «Ki^  ^tX*^  TioV  privy  to  the  omission,  and  can  si 
odd  ^oiVs  \o  9A.^  VndicXTnexit.  or  action  (0*  And  in  the  gen 
JtracUQivo^  \)iie  ^ct  \%  O.  II.  c.  20,  relating  to  the  qualifi 
|iislk:c&^«ii^coiiVd!\iim^  ao  s\icb  express  proviso  as  above,  it 
^hoideo,  l\\aLl  \\ie  %cls  oC  justices,  ¥rho  may  have  omitted  ai 
<A  \]bmT  inau^Tatioa  wYiich  the  law  requires,  but  who  1 
ia&ioned,  and  aie  acting  as  justices,  are  not,  therefore 
the  psUces  may  be  liable  either  to  indictment,  or 
for  the  omission  (u). 


disqualified  from  acting  cu  /«sttc0<.]— Certain  pc 
^iaqaalified  by  their  office  or  profession  from  acting  as  ju 
inties  not  corporate,  and  in  liberties.  Thus  the  sheriff  ca 
L  justice  daring  the  continuance  of  his  shrievalty  (x).  Nor 
to  the  better  opinions,  can  the  coroner,  although  there  is  n 
to  Ibrbid  him,  on  the  principle  that  no  one  ought  to  be  a  ju 
of  wbicb  he  is  an  officer  (y).  Nor  can  any  attorney, 
proctor,  be  a  justice  of  the  peace  for  any  county,  while 
(2) ;  but  this  restriction  does  not  apply  to  cities  and  toii 
ities  of  themselves  (a),  nor  to  justices  by  charter  in  places  i 
boioiigfas  named  in  the  new  Municipal  Corporation  Ac  i{b). 

Justices  discharged.'] — A  justice  may  be  discharged 


(9)  By  10  6.  I.  c  10,  •.  18,  theie 
were  omitted  from  the  abjnntioii 
tbr  dbe  Jewi.    Strange,  1 1 14,  J{.  v. 
fil.  A  new  bill  it  peDdiog  in  the 
Mexcb,  1845. 
ir)  9G.  IV.  c.  17,  §.6. 
is)  9  G.  IV.  c.  17,  ■.  5. 
(/;  SeeC  9. 


(if)  Tke  Margate  Pier  O 
Hamnam,  3  B.  &  Aid.  266. 
{x)  1  Mar.  Seie.  2,  c.  18, 
(y)  Dalt.  c.  3. 
(x)  5  G.  II.  c.  18,  s.  2. 
fa)  Id.  fl.  3. 
[4)  5  &  6  W.  IV.  c.  76,  8. 
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oommissioa  by  writ  under  the  gpreat  seal.  At  commoa  law,  the  demiie 
or  abdication  of  the  crown  determined  the  authority  of  all  the  justioei 
named  in  the  then  existing  commission ;  but,  by  special  enactments, 
they  are  enabled  to  act  for  six  months  after,  unless  prohibited  by  the 
successor  (c),  which  is  done  by  a  new  commission;  for  every  new 
commission  supersedes  the  old  (d).  Formerly  it  was  thought  that  if 
a  man  named  in  any  commission  of  the  peace  received  new  dignity 
conferred  by  the  crown,  his  oflBce  of  justice  was  determined,  as  he 
no  longer  answered  to  the  description  g^ven  in  the  commission  (e) ;  but 
it  was  long  ago  enacted  that ''  although  any  justice  of  the  peace  be 
made  duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 
justice  of  either  bench,  or  serjeant-at-law,  yet  he  shall  remain  justice, 
and  have  authority  to  execute  the  same'*  (/). 

Justices  not  to  be  amerced  by  Sessions  for  non-attendance:  Excep- 
tion,']— The  court  of  quarter  sessions  has  no  authority  to  amerce  any 
justice  of  the  peace  for  non-attendance,  as  the  justices  of  assize  may 
for  the  absence  of  any  such  justices  at  the  gaol  delivery  ;  for  it  is  a 
general  rule  that  inter  pares  non  est  potestas ;  it  being  reasonable 
rather  to  refer  the  punishment  of  persons  in  a  judicial  office,  in  relation 
to  their  behaviour  in  such  office,  to  other  judges  of  a  superior  station, 
than  to  those  of  the  same  rank  with  themselves  (g).  But  where  a  past 
mayor,  without  whose  presence  the  session  could  not  be  holden  under 
a  charter,  voluntarily  absented  himself  without  sufficient  cause,  the 
court  of  King's  Bench  granted  an  information  against  him  (A). 

Wages  for  Attendance,] — By  an  ancient  statute  (t),  it  is  provided 
that  **  justices  shall  have  for  their  wages  4«.  the  day,  for  their  time  of 
attendance  in  session,  and  their  clerk  (»•  e.  the  clerk  of  the  peace)  2<., 
of  the  fines  and  amerciaments  rising  and  coming  of  the  said  sessions, 
by  the  hands  of  the  sheriffs :  and  the  lords  of  franchises  shall  be  contri- 
butary  to  the  said  wages,  alter  the  rate  of  their  part  of  the  fines  and 
amerciaments/' 

And  by  another  statute  of  the  same  king  (A),  it  is  enacted  that  eight 
justices  shall  be  assigned  in  each  county  besides  the  lords  assigned  in 

(e)  1  A.  St.  1,  c.  8.  (A)  H.  v.  Fiue,  1  Stn.  21.     As  to 

[d)  I  Bis.  Com.  363.  recorders,  mayors,  Sec.  see  S  &  6  W.  IV. 

[e)  Id.  ibid.  c.  76,  s.  103,  105, 106. 
1  Ed.  TL  c  7.  (0    12  R.  II.  c.  10. 

r)  Hawk.  B.  2.  e.  8.    See  Dilton,  {k)  14  R.  II.  c.  11. 

e.  185,  p.  458. 
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fkm  ptriameiit  (/),  that  duplicates  of  the  estreats  of  the  said  justices 
dttB  be  ipade,  and  the  one  part  delivered  by  them  to  the  sheriff^ 
toiefj  tbe  money  therefrom  arisiog,  and  therefore  to  pay  the  said  [in 
practice  the  eight  senior]  justices  and  their  clerks  their  wages  by  the 
had  oi  the  sheriff,  by  indenture  betwixt  them  thereof  to  be  made. 
The  sheriff  is  allowed  the  amount  in  his  bill  of  cravings  in  the  ez«» 
ckqier.  But  no  duke,  earl,  baron»  or  baneret  (m)  though  assigned 
jsitioes*  and  holding  their  sessions  with  the  other  eight,  shall  take 
ay  wages. 

Pees  of  JuMtiees^  C/erA«.]»  Although  justices  are  prohibited  from 
taking  anything  for  tbe  execution  of  their  office,  except  "  of  the  king, 
and  fees  accustomed,  and  costs  limited  by  statute,'*  their  respective 
ckrics  are  entitled  to  certain  fees  for  the  manual  labour  supposed  to  be 
perfcrmed  by  them,  in  taking  informations,  drawing  warrants  out  of 
KSBioD,  &c.,  under  the  direction  of  their  respective  principals ;  such 
fees  to  be  settled  in  sessions  from  time  to  time,  and  approved  and  con- 
firaied  by  the  judges  of  assize  at  the  next  assizes  for  the  county  (n). 
**  Bat  such  table  of  fees  shall  be  of  no  authority  till  it  have  received 
the  eonfirmatioD  of  the  sakl  judges  of  assize ;  and  if  any  such  clerk,  at 
ny  time  after  three  months  from  such  table  of  fees  being  ratified,  shall 
tike  more  on  account  of  business  done  by  the  justice  to  whom  he  is 
aadi  derky  he  shall  forfeit  20/.  to  whoever  shall  sue  for  the  same, 
vitbm  three  months,  in  the  courts  of  Westminster  "  (o). 


In  MiddlesexJ] — In  Middlesex  the  table  of  fees  is  to  be  confirmed 
by  the  three  chief  judges  of  the  courts  of  law  at  Westminster.  And  in 
iS  fJaoes  this  table  of  fees,  when  ratified,  is  to  be  placed  in  the  bands 
of  the  clerk  of  the  peace,  and  by  him  hung  up  in  a  conspicuous  psurt 
of  the  room  where  the  quarter  sessions  are  holden,  under  a  penalty  ot 
10/.  to  be  recovered  in  like  manner  (p). 

FimeSf  ForfeiiureSy  and  Penalties  paid  to  Justices.] — Those  monies. 


(0  Ftf.  12  H.  II.  c.  1  &  e.  2. 

[m)  Bufeoret,  milef  veziUariiit,  a  raok 
to  that  of  baron,  but  for  life  only, 
k  wm  a  militny  ^tinctioa  of  ki^ 
ktMT,  attcientlj  conferred  by  the  eove- 
K^gn  m  penott,  when  in  the  field  with 
^  anaj  nader  the  royal  banner*  on 
mc  Dot  diflbi^iviihed  knigbtf ,  most  fire- 
fKttOjoa  the  ere  of  or  after  an  engage- 
■nl.  TlftB  awde  of  grutinf  it  was  by 
if^Briag  thepointedpcnnenof  theknight, 
ae  aa  to  renhle  the  eqnare  baner  (or 


TeziUom)  of  the  baron.  4  Init.  6* 
Smith  (Sir  Thomas)  de  repnbL  AngL 
o.  18.  nils  rank  is  not  to  be  confaeed 
with  that  of  baronet  which  only  dates 
from  James  the  Ist's  time.  Dalton,  o. 
185  ;  and  see  Stat.  5  R.  II.  tt.  2,  c.  4, 
Camd.  Brit.  109. 

(n)  26  6.  II.  c.  14.  See  new  bOl  be- 
fore parliament,  in  Kareh,  1845. 

to)  /MdL 
0  JMd. 
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wUcli  as  fines,  forfeitures,  and  penalties,  justices  acting  out  of  tessians 
are  authorized  by  various  statutes  to  receive  on  account  of  the  king,  or 
any  other  persons,  are  directed  to  be  paid  annually  by  them  before  the 
Michaelmas  session,  to  the  sheriflTof  the  county ;  and  a  duplicate  of 
the  account  of  such  fines,  forfeitures,  and  penalties  is  to  be  sent  to  the 
clerk  of  the  peace  for  the  said  county,  or  town-clerk  (as  the  case  may 
be),  previous  also  to  the  Michaelmas  session,  in  order  to  be  entered  in 
his  estreats,  so  as  to  charge  the  sheriff  with  them  in  his  apposals  before 
the  foreign  apposer,  in  order  to  the  same  being  answered  to  the  crown 
in  like  manner,  as  fines,  &c.,  imposed  at  any  session  of  the  peace  (q)  ; 
but  as  these  provisions  relate  also,  as  far  at  least  as  respects  the  justices, 
to  their  duties  out  of  session^  for  the  reasons  before  stated,  it  is  sufH- 
cient  to  refer  to  the  statute  itself. 

We  may  here  briefly  consider  the  protection  afforded  to  justices  in 
the  execution  of  their  office,  and  the  liabilities  they  may  incur  in  it  : 
first,  out  of  session;  second,  in  session. 

Protection  of  Justices  for  Slander,  or  Contempt  out  o(  Session,] — > 
A  justice  of  the  peace  may  indict  for  words  spoken  of  him  in  his 
presence,  in  the  execution  of  his  office,  which  would  not  be  indictable 
if  spoken  of  another  person  :  as  if  it  be  said  of  him,  in  reference  to  his 
conduct  as  a  magistrate,  He  is  a  rogue  and  a  liar  (r).  If  such  words 
as  the  above  be  used  in  his  presence,  when  sitting  in  his  judicial  cha- 
racter, or  such  as  amount  to  the  obstruction  of  justice,  he  may  commit 
the  offender  for  his  contempt  (r)  by  warrant  in  writing  («),  for  a  time 
certain,  but  not  otherwise  (t).  And  unless  the  words  be  spoken  under 
circumstances  which  render  it  probable  they  may  prevent  the  due 
administration  of  justice,  it  will  be  safer  for  the  magistrate  to  abstain 
from  summary  punishment,  and  proceed  by  indictment,  which  will 
certainly  lie  for  words  addressed  to  him  while  in  the  discharge  of  his 
duty  (r) ;  or  by  action,  which  will  lie  whether  the  words  be  spoken  in 
his  presence  or  absence.  A  person  who  had  been  dismissed  from  his 
office  of  clerk  to  magistrates,  complained  to  one  of  them  in  violent 
terms,  called  him  a  liar  repeatedly,  and  in  the  presence  of  several  per- 
sons, said  he  was  unfit  to  be  a  magistrate,  adding  that  he  should  hear 
the  same  every  time  he  came  into  the  town.    The  court  refused  a  rule 


(q)  41  6.  III.  c.  85.  (/)  R.  t.  James,  5  B.  &  A.  894  ;  I 

(r)  a.  T.  Read,  I  Stra.  420.  Dowl.  &  R.  559 ;  8.  C.  cited  9  B.  &  C. 

(f)  Mayhew  ▼.  Locke,  7  Taunt.  63 ;  237,  es  parte  Leake. 
2  Marib.  377,  8,  C. 


OF   THK  JUSTICES*  d3 

fix  aa  infonnalioDy  it  not  being  sworn  that  there  was  any  intent  to  pro* 
voke  a  breach  of  the  peace  (a). 

Liabilities  of  Justices  out  of  Session,] — The  liabilities  of  justices  out 
0^* session  are  dther  criminal  or  civil. 

In  respect  of  all  judicial  acts  in  matters  over  which  he  has  jurisdic- 
tjoo,  the  rale  is,  that  a  magistrate  is  never  liable  for  an  error  in  judg- 
ment ;  but  only  where  a  partial ,  malicious,  or  corrupt  motive  can  be 
distioctly  proved,  or  plainly  inferred  from  the  circumstances  in  which 
he  acted  (x).     Where  such  motive  can  be  either  so  proved  or  so  in- 
fefred,  he  is  guilty  of  a  misdemeanour,  and  may  be  proceeded  against 
bj  indictment  or  by  criminal  information  in  the  court  of  Queen's  Bench, 
which  exercises  a  general  supervision  over  all  justices  of  the  peace. 
The  latter  is  the  course  more  usually  adopted ;  but,  in  order  to  make 
the  application  successfully,  the  party  complaining  must  come  before 
the  court  **  with  clean  hands ;"  that  is,  he  must  show  himself  free  from 
all  blame  in  the  subject-matter  of  his  charge  (y),  and  he  must  prefer  it 
at  a  proper  season  and  within  a  proper  time.     The  court  will  grant  no 
information  against  a  magistrate  after  the  expiration  of  the  second 
term  from  the  matter  complained  of,  nor  so  late  in  that  term  as  to  pre- 
vent him  from  showing  cause  before  its  conclusion  (z),  unless  the  fact 
happened  in  the  term  (o) ;  nor  as  it  would  seem  after  the  first  term, 
if  an  assizes  intervene  before  the  second  (b)  ;  nor  unless  a  notice,  con- 
taining the  grounds  of  charge,  has  been  served  on  him  personally,  or 
left  at  his  usual  place  of  abode  in  sufficient  time  to  enable  him,  if  he 
thinks  proper,  to  oppose  the  motion  in  the  first  instance  (c).    And  the 
eonrt,  even  where  they  see  grounds  for  the  information,  will  not  allow 
the  prosecutor  to  proceed  both  civilly  and  criminally,  but  will  compel 
kim  to  relinquish  an  action  already  commenced,  or  undertake  not  to 
bring  it;  and  where  an  indictment  has  been  found,  the  attorney-general 
win  enter  a  nolle  prosequi  if  the  prosecutor  perseveres  in  carrying  on 
an  action  for  the  same  cause  (d).    Where  the  magistrate,  against  whom 
a  rule  nisi  has  been  obtained,  gives  a  satisfactory  answer  to  the  whole 


(•)  CaiyiiiM,  or  ptari§,  4  Ad.  &  E.  (y)  H,  t.  WeMer,  3  T.  R.  388. 

77S.    Nor  win  such  a  mle  isine  if  the  (z)  R.  t.  Marshallf  13  Eait,  R.  322 ; 


words  were  need,  not  with      Reff.  v.  Harrit^  13  L.  J.  (M.  C),  162. 
I  a  bmb's  oondnct  m  a  ma-  la)  7  T.  R.  80,  R.  ▼.  Carpenier  & 

bat  to  bit  voting  as  an  elector  (bS  R.  t.  Harris,  13  East,  270. 


to  a  nan's  oondnct  aa  a  ma-  (a)  7  T.  R.  80,  R.  ▼.  Carpenter  Smiih, 

5.  C.  (e)  2  Barnard.  284,  cited  1  Ch.  C. 


(jr)  H.  V.  Thtm^f  1  Borr.  R.  556 ;  L.  876 ;  Hand.  Pract  2. 
a.  T.  Cbur,  2  Borr.  R.  785  ;  B.  t.  Jaek^  (d)  R.  v.  Fielding,  2  Burr.  R.  719 ; 

SM,  I  T.  R.  653 ;  and  see  Bswel  v.  see  R.  t.  Mahon,  4  Ad.  &  E.  475 ;  Reg. 

'  '      r,  3  Wils.  121.  V.  Qunlt,  11  Ad.  &  E.  587. 


$4  or  TBm  jomcBfl* 

cbarge,  it  is  of  coarse  to  discharge  the  rale  with  costs,  to  be  paid  him 
by  the  other  side  (e) ;  but  where  his  conduct,  though  illegal,  has  not 
been  corrupt,  they  sometimes  discharge  the  rule  without  costs  on  either 
side ;  and  where  his  conduct  has  been  so  irregular  and  indiscreet  as  to 
lead  the  complainant  reasonably  to  suspect  a  corrupt  motive,  though  it 
be  afterwards  negatived,  the  court  will,  in  their  discretion,  discharge 
the  rule  on  payment  of  costs  by  the  magistrate  (/). 

Justices  when  liable  in  Trespass,^ — If  a  magistrate  grants  a  war- 
rant in  a  case  where  he  has  no  jurisdiction,  he  is  liable  to  the  party 
imprisoned  in  an  action  of  trespass ;  and  even  in  a  case  over  the  sub- 
ject-matter of  which  he  has  jurisdiction,  if  he  proceed  without  any  in- 
formation on  oath,  he  is  liable  in  the  same  form  (g).  So  if  a  magis- 
trate commit  for  re-examination,  for  a  time  obviously  unreasonable,  or 
with  a  view  of  extorting  a  confession,  he  may  be  sued  in  trespass  (&)• 
But  trespass  does  not  lie  against  a  magistrate  acting  on  a  complaint 
made  to  him  on  oath,  by  the  terms  of  which  he  had  jurisdiction,  although 
the  complaint  might  not  be  sustained  by  the  real  facts,  if  the  party  ac- 
cused did  not  attend  on  summons,  or  lay  these  facts  before  him  (t),  nor 
will  trespass  lie  against  him  for  error  in  judgment  if  he  has  kept  within 
his  jurisdiction  {k) ;  and  the  test  of  jurisdiction  is,  whether  or  not  he 
had  power  to  enter  on  the  inquiry,  not  whether  his  conclusions  in  the 
course  of  it  were  true  or  false  (/).  Where  a  magistrate  has  convicted, 
and  the  conviction  is  good  in  form,  it  will  be  an  answer  under  the 
general  issue  to  an  action  of  trespass  at  the  suit  of  the  party  convicted, 
although  formally  drawn  up  after  action  brought ;  provided  the  warrant 
shows  an  offence  over  which  the  magistrate  had  jurisdiction  (m) ;  bat 
not  where  a  party  has  been  imprisoned  on  a  warrant  substantially  vary- 
ing from  the  conviction  (n),  and  insufficient  on  the  face  of  it,  although 
there  has  been  a  previous  regular  conviction  (o).  Where  justices  have 
acted  in  a  matter  not  regularly  before  them,  that  may  be  shown  by 


(e)  R.  T.  Pahmer^  2  Burr.  R.  1162. 

if)  R.  T.  Fieldmff,  2  Borr.  R.  722. 

(^)  mU  v.  BaiemoH,  Stra.  710 ; 
Morgan  t.  HugheM,  2  T.  R.  225 ;  2  Burr. 
R.719. 

(k)  Dmrit  T.  Capper,  10  B.  ft.  C.  28. 

(t)  Lowiher  ▼.  Earl  Radnor,  8  East, 
R.  113  ;  see  Caoe  ¥.  MouaUam,  1  M.  & 
6r.  257 ;  1  Scott's  N.  R.  132,  8.  C. ; 
BagiU  ▼.  Siriekland,  uf.  591 ;  1  Scott's 
N.  R.  540,  cited  2  Q.  B.  R.  605. 

k)  Milli  V.  ColUtt,  6  Ring.  85,  S.  P., 


I  M.  &  Or.  263. 

(0  Reg.  T.  BoHon,  1  Q.  B.  66,  a 
where  an  order  of  jostioes  wis  ranovod 
by  certiorari, 

(m)  Grog  t.  CookeoH,  16  East,  R.  21  s 
Baetem  ▼.  Carew,  3  B.  &  C.  649. 

(fi)  Rogere  ▼.  Jomee,  3  B.  Sfc  Cr.  4I>9  s 
see  more  fuUy  tit.  Coneietion. 

(o)  Wieke9  ▼.  ChOterhuek,  2  Biagli. 
483  ;  9  Moore,  63 ;  8.  C.  relied  on  by 
Patteeom,  J.,  in  Reg.  ▼.  Khtg,  Miok. 
1843;  13  L.  J.  (M.  CX),  43(BaU  Cowt). 


or  Tm  lovncBi. 

■o  as  to  pTOf«  that  tliey  acted  witfaoot  jwiadietioD,  («.  g. 
7  made  an  older  of  remoTal  without  complaint  o^  pariA- 

JuwHees  when  liabU  in  Case,] — ^And,  for  the  protection  of  justices  in 
where  tlie  ammction  U  quashed,  it  is  proyided  {p\  that  where  any 
is  brought  in  respect  of  such  conviction,  or  of  any  thing  done  or 
manded  by  the  magistrate,  for  levying  the  penalty,  apprehending 
party,  or  carrymg  the  conviction  into  effect,  the  plaintiff  shall  only 
2d.  damages  beyond  the  penalty  levied,  and  no  costs  of  sait ; 
it  be  alleged  in  the  declaration  (which  shall  be  in  ease)  (q\  that 
acts  were  done  mahciously,  and  without  any  reasonable  or  pro* 
cause ; — and,  further,  that  in  case  the  justice,  on  the  trial  of 
actioD,  shall  prove  that  the  plaintiff  was  guilty  of  such  offence, 
whereof  be  was  convicted,  or  on  account  of  which  he  had  been  appre- 
beaded,  or  otherwise  suffered,  and  that  he  had  undergone  no  greater 
pnrishfnent  than  was  assigned  by  law  to  such  ofience,  such  plaintiff 
afaafl  recover  no  penalty  levied,  nor  any  damages  or  costs.  If  a  magis- 
trate maliciously  and  without  reasonable  or  probable  cause  does  an  act 
wkUn  his  jurisdiction  by  which  any  person  is  unjustly  aggrieved,  he  is 
Sable  in  an  action  on  the  case  to  make  compensation  in  damages ;  but 
the  want  of  probable  cause  in  what  passed  before  the  magistrate,  must 
firtinctly  appear,  and  it  will  not  suffice  for  the  plaintiff  to  show  that  he 
in  bet,  innocent  of  the  offence  for  which  he  was  convicted  (r). 


LimUaium  of  Actum,] — Every  action  against  a  justice  of  the  peace, 
far  any  thing  done  in  the  execution  of  his  office,  must  be  commenced 
vidbin  six  calendar  months  after  the  fact  committed  (<).  This  time  is 
to  be  calculated,  including  the  day  on  which  the  ground  of  complaint 
vises  (0*  Bot  in  a  case  of  continuous  imprisonment,  under  a  war- 
rant issued  beyond  the  six  months,  the  magistrate  is  liable  for  such 
poftion  of  tlie  imprisonment  as  may  be  within  the  period  (u).  The 
saiag  oot  a  writ  is  a  sufficient  commencement  of  a  suit,  though  it 
he  not  served  till  after  the  time  limited  (x). 


(•)  See  R£§.  r.  Bmeii  (Jt.),     [HiL  Q.  B.  R.  605. 

li43,]3Q.B.R.800,rmewiBstiidn-  (r)  BmrUp  y,  Betkms,  b  Tnmi.  bSO. 

*SI^  the  priaeipls  of  ibf .  V.  BettMi.  («)  24  6.  II.  c.  44,  ■.  8. 

^43  G.  IIL  c.  141.  (0  Oerkt  v.  i)laMy,  4  Moore,  465. 

See  BiylJt  v.  SineMmd,  1  M.  ft  («)  Ifowfy  t.  Joknum,  12  Eaet,  67. 

flk.  Ml ;  1  Seotf  s  N.  R.  540,  cited  2  (r)  Ts^hrr.  Hifkim,  5  B.  Si  A.  489. 
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Notice  of  Action  against  a  Justic€,]^A$  a  further  protection  to  jus* 
tices,  it  is  cuacted  (y),  that  no  writ  shall  be  sued  out,  nor  any  copy  of 
any  process  at  the  suit  of  a  subject,  shall  be  served  on  any  justice  of 
the  peace  for  any  thing  done  by  him  in  the  execution  of  his  office, 
until  notice  in  writing  of  such  intended  writ  or  process  shall  have  been 
delivered  to  him,  or  left  at  the  usual  place  of  his  abode  by  the  attorney 
or  agent  of  the  party  who  intends  to  sue,  at  least  one  calendar  month 
(z)  before  the  suing  out  or  serving  the  same  ;  in  which  notice  shall  be 
clearly  and  explicitly  contained  the  cause  of  action  ;  and  on  the  back 
of  it  shall  be  indorsed  the  name  of  such  attorney  or  ag^nt,  together  with 
the  place  of  his  abode,  who  shall  be  entitled  to  the  fee  of  205.  for  pre- 
paring and  serving  such  notice  and  no  more ;  and,  unless  it  be  proved 
on  the  trial  that  such  notice  was  given,  the  justice  shall  have  a  verdict 
and  costs.  The  object  of  this  enactment  was  to  enable  justices  to  find 
out  the  attorney  who  sued  out  the  process,  in  order  to  tender  amends  (a). 

In  the  construction  of  this  provision  it  has  been  holden  that  a  magis- 
trate is  entitled  to  notice  where  he  had  reasonable  grounds  for  believing 
that  he  acted  as  a  magistrate,  although  what  he  did  was  not  in  the 
regular  execution  of  his  office  (6).  Thus  the  lord  of  a  manor,  who 
was  also  a  justice  of  the  peace,  was  held  to  be  so  entitled  when  sued 
for  taking  away  a  gun  from  the  house  of  an  unqualified  person  (e). 
Again,  a  single  magistrate  who  had  committed  the  mother  of  a  bastard 
to  prison  for  not  filiating  her  child,  was  holden  to  be  so  entitled ;  though 
by  18  £1.  c.  3,  s.  2,  jurisdiction  over  the  subject-matter  was  given  to 
two  magistrates  ((f).  Further,  where  a  magistrate  acts  on  a  subject- 
matter  of  complaint  over  which  he  has  authority,  but  arising,  in  the 
particular  instance,  beyond  his  jurisdiction,  he  is  entitled  to  notice  (e) ; 
but  if  the  act  complained  of  be  one  which  there  was  no  reasonable 
ground  for  supposing  the  justice  authorized  to  do,  he  is  not  (/).    A 

24  G.  II.  c.  44,  a.  1.  (c)  Brifffft  v.  Eveiym,  2  Hen.  BU. 

Excluding  the  day  of  giving  the  114. 

notice  and  that  of  suing  out  the  writ,  (d)  Weller  y.  Toke,  9  East,  364. 

Yoimg  y.  Higgim^  6  M.  &  Wei.  49.     By  («)  Prealidge  y.  Woodman,  1  B.  &  C. 

5  Sc  6  Vict.  c.  97,  s.  4,  for  uniformity  of  12  ;  2  Dowl.  &  R.  43. 

the  law  with  respect  to  notice  qf  action  (/)  Cbok  y.  Leonard^  6  B.  &  C.  355 : 

in  all  cases  where  it  is  required,  such  9  Dowl.  &  R.  339.   In  Beeehy  y.  Sides, 

notice  shall  be  given  one  calendar  month  4  Man.  &  Ry.  634  ;  9  B.  &  C.  806  (an 

At  least  before  any  action  shall  be  com-  action  against  a  constable),  Lord  Ten- 

menced,  and  shall  be  sufficient  notwith-  terden  said  it  had  uniformly  been  held, 

standing  any  act  to  the  contrary.  that  where  a  party  band  flde  believes 

{a)  Per  BoiUtnd,  B.,  in    Smith  v.  or  supposes  he  is  acting  in  pursuance 

£rotCT»,lTyrwh.R.490;  Cooky,  Curry,  of  an  act  of  parliament,  he  is  within 

cited  3  Bum's  Just.  590,  by  Chitty,  the    protection  of   a  clause    entitling 

28th  ed.  him  to  notice  of   action.     This   was 

(6)  Bird  y.  Qun9ton,2  Chit.  R.  459.  cited  by  Alderwon,  B.,  in  Battinffcr  y. 
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■sgolrate  saed  in  trespass  for  detaining  gpoods  on  suspicion  of  their 
ben^  stofen,  is  entitled  to  notice  of  action,  if  he  acted  under  a  bond 
fit  biBgf  that  he  wcu  executing  his  duhf^  even  though  it  is  proved 
to  the  satis&ction  of  a  jury,  that  he  had  no  reasonable  ground  of  sus- 
pidoa;  the  bona  fides  as  well  as  reasonableness  of  suspicion  being  ques* 
tioH  vhich  the  jury  are  to  decide,  and  which  must  be  put  to  the  jury 
oobefailf  of  a  plaintiff,  if  he  seeks  to  maintain  his  action  without  having 
gives  such  notice  {g). 

The  notice  must  be  in  form  a  notice,  and  not  a  mere  letter  from 
as  attorney,  stating  that  he  is  **  authorized  to  proceed  '*  (Jk) ;  it  must 
ttte  the  place  where,  as  well  as  the  day  on  which  the  act  complained 
of  VM  committed  (s)i  and  express  distinctly  the  "  writ  or  process**  to 
be  ned  out  (il),  and  also  the  cause  of  action  ;  but  need  not  specify  its 
firm  (/),  nor  whether  the  action  is  intended  to  be  against  the  magis* 
tiate  alone,  or  against  him  jointly  with  others  (m).  It  may  be  signed 
by  the  plaintiff,  if  indorsed  by  his  attorney  (ii).  In  indorsing  the  attor- 
ley's  name,  it  is  sufficient  if  his  surname  be  given  at  length,  with  an 
oitial  only  of  the  christian  name  (o) ;  and  where  the  names  of  two 
sttonieys  composing  a  firm  were  indorsed,  one  of  whom  had  three 
BtSKs,  and  one  of  hb  initials  was  omitted,  the  indorsement  was  held 
vibd  (py.  The  attorney  may  describe  himself  generally  of  the  town 
a  which  he  resides,  as  of  "  Birmingham"  {g) ;  though  where  he  de- 
vnbed  himself  in  the  notice  as  of  a  place  in  London,  which  in  fact  was 
B  Weitminster,  the  indorsement  was  held  to  be  insufficient  (r) ;  and 
there  can  be  no  doubt  that  in  the  instance  of  a  large  town,  it  would 
be  \em  hazardous  to  particularise  the  direction  more  closely.     Such  a 


Anil,  Tynfb.  &  6r.  920 ;  1  M.  &  W. 
^.  8.  C.  See  S.  P.  in  Jteed  t.  Cow- 
■ate,  6  Ad.  &  B.  661;  Cook  t. 
O^f  IS  Biag.  19  ;  Can  t.  dipperton, 
m  ittamej  (on  7  &  8  6.  IV.  c.  30, 
•-4I),  2  P.  &  D.  560 ;  NitrrU  t.  SmUJk, 
*^  3SS.  Bmt  ttuM  rnle  does  not  apply 
*^  ■  penon  miatakenlj  ooncei?es 
>Mif  to  be  Iqsally  filUng  a  character 
*M  1w  does  not  fiU  («.  ff.  a  game- 
ka^)«  Lidgier  v.  Borrow,  9  Ad.  &  E. 
<^:  I  Per.  &  Da.  447 ;  and  tee  Buih 
*.Grni.4NcwCas.  41. 

i)  Wiift  ▼.  BerktUff,  6  Ad.  &  E. 
(Q;  IKer.  &P.  665. 

A)  Ltwu  T.  Smdlh,  Holt,  N.  P.  C. 

^0  MmUmg  T.  Vpeker  amd  Qinf,  3  Q. 
B  It  662. 
(I)  toadwc  T.  Cmrry^  7  T.  R.  631. 


(0  BMn  T.  Dt  BturgA,  2  Campb. 
196. 

(m)  Jonet  ▼.  ^mqwom,  I  Tjrwh.  32  ; 
1  C.  &  J.  174,  8.  C. 

(n)  Morgan  t.  Leackf  10  M.  &  W. 
558. 

(o)  Mttyhew  ▼.  Locket  7  Tannt.  63. 

Ip)  Jama  T.  Bw\ftt  4.  B.  &  C.  681 ; 
6  D.  &  Ry.  625  ;  Owen  ▼.  Stalu^  10 
M.  &  W.  657. 

(f)  Orftome  ▼.  Qoiugh^  3  B.  &  P.  551, 
remarked  on  bj  the  conrt  in  5  Tyrwh. 
584. 

QiMpre,  If  thia  case  be  now  law,  since 
the  great  increase  in  the  size  of  Bir- 
mingham ?  In  Walter  ▼.  Hayne,  Ry. 
&  Moo.  149,  **  Bristol "  was  held  too 
general. 

(r)  Siears  r.  Smith,  6  Esp.  138. 


H 


ft  or  Tm  jvwntm^ 

■otiee  vml  expvew  eitlier  the  adaal  abode  mod  fesdenoe,  or  et  keat 
tbe  place  of  basiiiess  of  the  attorney  («) ;  and  the  aabecriptioa  by  aa 
attorney  to  auch  a  notiee  of  his  name  and  place  of  writiag^,  thua,  **  Given 
under  my  hand  at  Durham/'  instead  of  indorsing  his  name  and  phuse 
of  abode  on  the  back,  was  held  insufficient.  For  it  merely  described 
the  place  at  whidi  the  notice  was  s^ed»  whidi'  might  be  done  eo  a 
journey  at  some  phoe  hx  distant  from  the  attorney's  abode  (#)•  The 
attorney's  clerk  may  serve  it  (tf).  No  mere  act  of  a  justice  (e.  9.  in 
tendering  amends)  can  waive  a  delect  of  subetance  in  the  notice,  e.  g. 
where  it  omits  the  place  where  the  act  compkmed  of  was  donOi  thus 
not  clearly  containing  the  cause  of  action  (x). 

Teiukring  Atnends,'] — The  above  notice  was  intended  to  afford  a 
magistrate  an  opportunity  of  tendering  amends  to  the  plaintiff  ia  die 
interval  before  the  action,  can  be  brought  (y) ;  and  such  tender  may 
be  pkaded  in  bar  to  the  action,  so  as  to  entitle  him  to  a  verdict  and 
costs,  if  the  jury  should  find  the  tender  to  have  been  made,  and  the 
amends  snffident  (z). 

Again,  if  he  does  not  tender  amends  before  action  brought,  he  may 
at  any  time  before  joining  issue,  pay  money  into  court  on  the  same  terms, 
and  with  a  like  result  as  in  a  case  of  liquidated  damages,  and  the 
plaintiff  will  proceed  for  further  damages  at  his  peril  (a).  The  iodul* 
gence  of  the  court  has  kept  pace  with  that  of  the  legislatnre ;  for  eveQ 
after  issue  joroed,  and  notice  of  trial  given,  a  magistrate  may  withdraw 
his  plea  by  leave  of  the  court,  pay  money  into  court,  and  plead  a  new 
plea  (6). 

Hie  venue  is  local  in  every  action  of  tort  agarast  a  justice,  for  any 
act  done  in  his  official  character  (c) ;  and  notwithstanding  the  new 
rules  of  pleading,  he  may  give  in  evidence  any  special  ground  of  de* 
fence  on  the  plea  of  not  guilty  (d). 

The  general  rule  is,  that  unsuccessful  applications  to  the  Queen's 


(s)  Per  Cbr.  in  BoberU  t.  WilHamt      L.  J.  (M.  C.)  41 ;  11  Ad.  &  E.  144. 
and  mother,  5  Tyrwh.  586,  where  the  (4r)  Martnu  t*  Upehtr  tmd  Gmr*  S 


attorney  lived  a  little  way  ont  of  Rnthin,  Q.  B.  R.  662. 

and  indorsed    the  notice  thna,   "  Bd.  (v)  See  ew/tf,  p.  96. 

Jones,  Record  Street,  Ruthin,  Denbigh-  TzS  24  G.  II.  c  44,  s.  2. 

shire,  attorney  for  the  said  R.  R.  (the  (a)  Id.  Und. 

plaintiff.*')  (*)  Nmtor  t.  ^mmoim  mud  mi»aker, 

(0  aiiyZorT.flmtPfel,3B.&P.553,  3  B.  &  C.  159;  Dewynm  y.  Bey*,  7 

n.  as  remarked  on  arguendo,  5  Tyrwh.  Taunt.  33,  S.  P. 
585.  (e)  21  J.  I.  c.  12,  s.  5. 

(«)  Morgan  t.  Leaehf  ttipra.    See  14  (tf)  7J.I.C.5;  aii4 Way.c42,s.  1. 
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so 


Bttdkigiiiiit  migistniteft  are  diichaiged  with  €a«U(0)y  li^  Anafegj  !• 
MA  tc.  44,4.  7. 


Cmitmf^i  amd  to  di3ckarge  PoHm  arr€Mted  om  dail  Pr^e§u.h- 
neJMtieeiaaemblcd  b  i^oerel  or  <|iiarter  acwioniy  Mog,  as  we  baae 
Mi,  a  coQrt  of  record,  Inve  andoubted  authorily  iwlantiy  to  eonimi 
l»prino,ibr  the  peiiodof  Iheir  wemao^vky  p«f«oo  guilty  of  a  eovt«ai|^ 
m  ike  bee  of  their  oouvt.  Tfaia  is  a  power  lohaEeDl  in  every  oae  of 
^  ^Men't  Goarts  of  joattce  of  record  (/)»  and  reels  on  the  neceiiity 
flf  pwisrviBg  that  deoeat  respect  to  the  pecioiis  piesiding  thefe,  will^ 
Ml  ahich  their  prooeediogs  mast  be  worse  than  aseicBS*  To  aeeuau^ 
hte  aany  instanocs  of  disreepeefcfal  ooadaet  visited  by  tliis  suasmary 
iiiiciioa  is  aaaecessary ;  bat  some  nay  be  here  mentioned*  Mr. 
hatiee  Blacksi^me  deserihea  as  a  conleaiptr  anything  that  demoasirabes 
1  grass  want  of  that  regaid  and  respect,  of  whieb,  when  oace  cetnte  of 
jsitice  sie  deprived,  their  aothodty,  so  neocssary  tor  the  good  order  of 
tk  kiagdooi,  is  entirely  kisi  aviOBg  the  people  (^).  Disobedience  of 
ordefs  to  keep  silent  when  coouaaoded,  rude  and  eoattunelioas  ha- 
linear,  opprobrious  langaage  to  the  jnsticss  {k\  obstinate  refcsal 
hj  s  JBior  or  wttoess  to  be  sworn,  whether  before  the  grand  or  petty 


(«)  Met  ▼'  BoUam,  1  O.  B.  B.  66 ; 
Ay^BniMr,  8D.  P.  C. 

C/)  Ste  Hawk.  B.  2,  c.  1,  t.  14,  15  ; 
c*l«.iLl7;  JLv.CtaaU,4B.a(AId. 
233,  per  Botnfd^  J. ;  JL  t.  FauUmer, 
iTjnik.92Zi  2  C. M.  &  R. S25, «.  C. 
Aitewird  in  «  Uti  is  tatd  only  to  have 
P^v  to  Soe  tor  contempt,  or  affiray 
Mac  Ub.  1  Hawk.  B.  1,  e.  21,  a.  16, 
H.  See  X.  T.  Ifotlfy,  5  N.  &  M.  261, 
■  dliiS  1>rwh.  R.  916;  bat  gmmref 
^tkpvgkaii  inferior  eoart,  it  ia  a  Goart 
of  record ;  aU  oonrts  haviog  power  to 
iae  and  iiapriMn  being  coarU  oif  record, 
iHMk.c.  1,  a.  14.  See  4  B.  &  Aid. 
20.  p«  JMr0f«r,  J.  TboitewardoCa 
ket  told  a  emtor  that  he  was  a 
iriw  replied  «  yon  lie."  The 
fiaed  bus  201.  Cor  the  contompt ; 
«^it  was  held  that  an  action  of  debt 
**iid  Ue  for  the  fine,  thongh  no  pro- 
•riptien  waa  prored ;  for  they  were 
^ads  of  contempt  need  in  a  court  of 
^^tz  to  the  prendiag  judge,  Umeokn 
(itrO  V.  Father,  Cfo.  El.  581 ;  2  BoU. 
^  3. 4 ;  Moor.  470,  8.  C. ;  Owen,  113. 
^  I  Hawk.  B.  2,  c.  10,  s.  17.    The 


same  was  held  where  the  stewaid  «f  a 
leet  desired  a  party  present  to  take  oil 
his  hat,  to  wMeh  he  answered,  that  he 
did  not  regscd  what  the  steward  fiaaJd 
do,  Baihurst  t.  Cox,  Sir  T.  Raym.  68 ; 
1  Keb.  451,  465.  Again,  in  m  eamty 
comrt,  held  for  return  of  a  knight  of  a 
shire  to  parliament  (and  not  being  a 
conrt  of  record,  hat  a  conrt  bacoa^  in 
which  the  snitors  ace  judgea,  anlacet  to 
writ  of  false  judgment  and  not  to  writ 
of  error.  Com.  0ig.  tit.  C&md^  (C  2),) 
the  sheriff  wsa  held  right  in  taking  a 
freeholder  into  oastody  for  interanptiag 
the  proceedings  by  noise  and  distndi- 
anoe,  and  sending  him  before  a  jnstiee-af 
peace,  to  be  dolt  with  according  to 
law;  viz,  to  find  security  for  his  good 
beharionr,  ^lebury  t.  MidtlethwtdU, 
1  Taunt.  146 ;  as  to  ptmrter  9utitm» 
being  a  conrt  of  record,  lee  oa/e,  p.  63. 

(p)  4  Com.  285. 

(A)  Also  indictable,  R,  ▼.  BUen,  1 
Wils.  222 :  1  Hawk.  c.  21,  s.  11 ;  4  B. 
&  Aid.  231,  per  BajfUn,  J.  See  ev 
jMWe  Mtarlbwrtmgh  {Duke),  A  B.  7th 
May,  1844. 
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jury  (A),  subject  to  exceptions  in  case  of  persons  making  affirmation, 
introduced  by  3  ds  4  W.  IV.  c.  49,  82,  and  1  ds  2  Vict.  c.  77,  and  c. 
105,  stated  poit,  a  juror's  departure  without  giving  his  verdict  (t),  or  re- 
fusal to  give  it  (j)f  violent,  continued,  and  obstinate  expressions  of  ap- 
plause (k)  or  disapprobation,  breach  of  the  peace,  affray,  or  wilful  distur- 
bance in  open  court  during  its  sitting,  &c.,  &c.,  are  contempts  punish- 
able as  above,  or  by  fine  as  hereafter  stated  (/)•  Arresting  on  civil  pro- 
cess in  the  face  of  the  court,  a  party  who  is  necessarily  in  attendance 
there,  «.  ^.  in  his  office,  or  on  subpoena,  or  at  request  of  a  prosecutor, 
though  without  one  (m),  or  under  recognizance  to  prosecute  and  gife 
evidence,  or  to  give  evidence  only,  or  on  some  other  lawful  occasion; 
tf .  g.  business  to  be  done  there,  as  preferring  a  bill,  or  giving  information 
against  any  person,  or  tendering  a  fine  on  an  indictment,  &c.,  &c.,  is 
also  a  contempt  (n) ;  and  the  party  so  arrested  may  be  discharged  by  the 
justices  after  examination  on  oath.  But  if  he  was  arrested  on  his  way 
to  or  from  the  place  of  holding  the  sessions,  or  at  the  sessions  town, 
4>ut  of  view  of  the  court,  after  the  sessions  are  over,  the  application  for 
his  discharge  must  be  to  the  court  from  which  the  process  issued  (o), 
and  as  soon  as  possible  after  the  arrest  (p). 

As  to  the  power  of  a  court  of  quarter  sessions  to  impose  a  fine  for 
9uch  contempts  committed  in  its  vieWf  **  No  lawyer/'  says  Lord  Ten- 
t9rden  (^),  **  can  doubt  the  power  of  every  court  (of  record)  to  fine  for 
contempt."  JMr.  Justice  Be$t  added,  in  the  same  case,  '*  No  man 
who  pretends  to  any  knowledge  of  the  law  can  doubt  that  a  judge  of 
a  court  of  record  has  authority  to  fine  and  imprison  for  any  contempt 


(A)  Jl.  y.  Lmrd  PretUm,  Salk.  278  ; 
Com.  D.  tU,  Lett  (N  3) ;  Grieeley's  ease, 
8  Co.  38,  a ;  4  B.  &  Aid.  233.  B.  t. 
Pretttm  seems  to  be  so  tar  anthority, 
though  the  reporter  represents  the  in- 
dictment  at  the  quarter  sessions  to  haye 
been  for  high  treason ;  an  offence  which 
they  could  not  hear  and  determine ; 
though,  according  to  Chief  Justice  RoUe, 
they  could  take  an  indictment  of  it. 
This,  howeyer,  is  denied  by  Lord  Hale, 
I  P.  C.  305,  372.  See  Jl.  y.  Riffhy,  8 
C.  &  P.  770,  poet ;  R,  y.  Haynee,  poet. 
If  they  did  take  such  an  indictment, 
eertiorari  would  lie,  see  R.  y.  John  We^ 
tkerell,  and  5  &  6  Vict.  c.  38,  s.  2, 
i^fra,  Chap.  III.  a.  I. 

(i)  See  1  Leonard,  217  ;  Com.  D.  tit, 
Lett  (N  3). 

0)  8  Co.  38,  b ;  Com.  D.  Leet  (N  3). 

{k)  See  R.  y.  Stone,  6  T.  R.  530. 
Party  jumping  up  in  middle  of  a  court, 


wayiog  hu  hat,  and  hallooing,  taken  into 
custody,  and  fined  20/. 

(/)  See  on  this  subject,  2  Hawk.  c. 
22,  s.  35  ;  c.  1,  s.  U,  15  ;  4  Bla.  C.  285, 
&c.,  &c. 

(m)  Per  Lord  Kettjfon,  in  Ardtn^  y. 
Flower,  8  T.  R.  536 ;  JfedUnf  y.  Smitk, 
I  H.  Bla.  636. 

(fi)  2  Hawk.  c.  1,  s.  18. 

(o)  See  Setby  y.  HUU,  8  Bing.  166 ; 
Com.  D.  Privilege  (A  1) ;  Cim-k  y.  Mo- 
lineuxt  I  Ley.  159 ;  Sir  T.  Raym.  100, 
S.  C,  No  habeas  corpus,  or  writ  of  pri- 
yilege,  can  be  issued  by  justices  to  take 
from  the  sheriff's  custody  a  party  ar- 
rested on  dyil  process,  on  his  road  to 
sessions,  whither  he  had  been  conyeoed. 

(p)  Reg,  y.  Burgeee,  8  Ad.  &  £.  275 ; 
3  Ney.  &  P.  366. 

iq)  R,  y.  Demeim,  4  B.  &  Aid.  334, 
340. 


OF  THE   JUSTICIS.  101 

eomsitted  in  &ce  of  the  coart/*  Thus,  where  in  the  ooane  of  a 
speecb  in  antwer  to  a  prosecution  for  publishing  a  bhisphemous  libd,  a 
defcodant  made  obwrvationa  o^  various  ofiensiTe  kinds,  contemptuous 
to  tfe  judge  who  presided,  derogatory  to  the  characters  of  persons  not 
present  to  defend  themselves,  and  sneering  at  the  Christian  religion; 
Ik  vas  held  to  have  been  properiy  fined,  though  more  than  once,  for 
tbete  difieient  contempts  (r). 

It  appears  also,  that  the  quarter  sessions  may  fine  a  party  gutHy  of 
eootempt,  though  ab$ent  from  their  court  at  the  time  of  committing  it. 
Tbos  it  was  their  constant  practice  to  fine  jurors  who  did  not  attend  on 
aunmoos  (s).  This  power  has  been  now  rendered  more  definite  by  the 
caoittlative  powers  conferred  by  6  6.  IV.  c.  50,  s.  38  (pasif  iii»  Jurors, 
IB  this  Chapter).  Again,  it  seems  that  they  have  power  to  fine  any 
parties  who  before  the  conclusion  of  a  trial  shcmld  publish  a  report  of 
iti  progress  contrary  to  their  order  to  that  effisct  (<)•  Defendants 
gaiky  of  oontemptnous  or  violent  behaviour  may  be  committed,  or 
oUiged  to  find  sureties  for  good  behaviour,  for  the  outrage  on  public 
jsilice,  though  acquitted  on  the  original  charge  (a).  Where  there  are 
seferal  delinquents,  they  must  be  fined  separately,  and  not  jointly, 
eicept  of  necessity,  as  where  a  whole  vill  is  to  be  fined  (tr). 

Quarter  Sesnams  have  no  power  of  AiiackmemL] — But  the  court  of 
Swter  sessions  cannot,  like  a  superior  court,  take  a  man's  body  by 
oommand  of  a  writ,  or  attachment,  for  a  contempt  of  their  order  com- 
nittcd  out  of  court,  bpt  the  proper  method  is  by  indictment,  which, 
vkn  found,  entitles  them  to  issue  a  warrant  to  apprehend  the  ofender, 
10  be  dealt  with  as  in  cases  of  any  other  misdemeanour,  though  his 
<bobedienoe  do  not  amount  to  a  breach  of  the  peace  (w). 

ProUcHon  of  Ma^traiet  for  their  Acts  m  Session J\ — It  appears 
dear,  that  no  judicial  act  done  by  justices  when  sitting  as  a  court  of 
lecofd,  afibrds  a  ground  of  action  against  all  or  any  of  them  (x).     A 


(r)  Md.  IL  T.  CtrSle.  of  abrtainiiiK  from  this  power  of  arrctt/ 

(•)  8ce  fiM^y<  J.,  4  B.  &  Aid.  233.  1  Chitty,  Cr.  L.  13. 

(0  See  H.  V.  Oememt,  4  B.  &  Aid.  (« )  Hmnomd  t.  How^,  1  Mod.  184  r 

227,  Sec ;  JTrnfik/  t.  Wtiker^  1  J.  &  2  Mod.  218,  thus  itited  by  Loid  7Vii» 

Walk.  Itt.  l«rtf«ii,mGanitfllT.jRrfT»iif.6B.&C. 

(■)  Cro.  Car.  607;   Comb.  40;    2  625.     "  Hamond  and  other  jurymea  bad 

Btvk.  e.  46t  a.  11.  been  fined  and  impriaoaed  by  the  contt 

(v)  2  Hawk.  e.  10,  a.  16  ;  Com.  D.  tit,  at  the  Old  Bailey,  for  acquitting  oertain 


ItH  (N  4) ;  Mmfmm  t.  Brown,  4  Ad.  &      peraona  of  a  riot  whom  the  evidenee 

^  &15-  ahowed  to  be  gnilty.    Thia  waa  certainly 

(w)  See,  however,  aa  to  the  diacretion      a  very  alrong  eierciae  of  aalhority,  eal- 
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justiee  of  ttie  county  and  borough  of  Poole  told  the  grand  jury  at  a 
general  session,  **  Yon  have  not  done  your  duty  ;  you  are  a  seditious, 
scandalous,  corrupt,  and  perjured  jury/'  For  this  language  an  indict- 
ment was  found  againsft  him,  but  quashed  as  unprecedented.  Lord 
MmmfMd  is  reported  to  have  said,  '^  Neither  party,  witness,  counsel^ 
jfwy,  nor  judge,  can  be  put  to  answer  civilly  or  criminally  (br  words 
spoken  in  office.  If  the  words  spoken  are  ftpprohrious,  or  irrelevant  to 
fke  OMe,  tfie  court  will  take  notice  of  them  as  a  contempt,  and  examine 
tltefli  Off  infbrmation  :  and  if  anything  of  mala  meirs  is  found  on  such 
itiqurry,  it  will  be  punidied  suitably  "  (y). 

He  then  says^  that  to  proceed  by  way  of  indictment  is  improper. 
But  i(K  extra-judictal  language  used  on  or  off  the  bench  of  justice,  a 
magiArate  seems  liable.  Fraud  or  misconduct  of  magistrates  in  ses- 
sion, in  proceeding  notwithstanding  the  issuing  of  a  certiorari,  may  be 
the  ground  of  a  criminal  information  against  them  (z).  An  informa- 
tion was  moved  for  against  four  persons,  who  were  churchwardens 
and  overseers  of  Seaford,  and  also  the  only  justices  of  the  peace  for 
the  bomugfa,  for  refusing  to  put  a  substantial  householder  on  the  poor 
mte,  with  a  view  to  deprive  him  of  his  elective  franchise,  and  for 
refusing  to  amend  the  rate  on  appeal  to  them  m  sessions.  The  court 
refused  the  rule  to  show  cause,  saying,  '*  that  as  they  were  acting  in 
a  coutt  of  record,  with  powers  entrusted  to  them  by  the  constitution. 


cnUfced  to  excite,  and  in  fact  exciting 
great  public  interest.  It  was  determined 
by  the  coart  of  conmoB  pleas  on  a  mut 
of  kabtm  eorptiMj  that  the  fine  and  im- 
prisonment was  contrary  to  law,  and  the 
pai'Hea  were  diediarged  out  of  custody. 
After  this,  Hamond  broaght  an  action 
of  trespass  against  the  Recorder  of 
London,  one  of  the  judges  in  the  com- 
mission, for  this  imprisonment.  The  de^ 
fto'daat  by  his  plea  showed  the  proceed- 
mgs  befora  the  oommisaieiiers,  and 
averred  that  the  jury  had  pronounced  a 
Terdict  against  plain  eridence,  and  the 
direction  of  the  court  in  matter  of  law. 
Th%  plaintiff  traversed  tlie  finding  against 
eridence;  and  upon  the  pleadings  it 
wa»  hekU  that  the  action  did  not  lie,  be- 
e«ne  llie  defendant  waa  a  judge  of  re- 
conL  This  freedom  from  action  and 
qnettioB  at  the  Mit  of  an  individual  ia 
given  by  the  law  to  the  judges,  not  so 
mooli  for  their  own  sake  as  for  the  sake 
of  the  public,  and  for  the  advaneeaaent 
of  joatiee,  that  being  free  from  actions 
tbay  may  be  free  in  thought,  and  inde- 


pendent in  judgment,  as  all  who  are  to 
administer  justice  ought  to  be.  And  it 
is  not  to  be  supposed  beforehand,  that 
those  who  are  selected  for  the  admijua-> 
tration  of  justice  will  make  an  ill  use  of 
the  authority  rested  in  them.  Bven  in- 
ferior  justices,  and  those  not  of  reoordy 
cannot  be  called  in  question  for  an  error 
in  judgment,  as  long  as  they  act  within 
the  bounds  of  their  jurisdiction.  In  the 
imperfection  of  human  nature  it  is  better 
even  that  an  individual  should  ooea« 
tionally  suffer  a  wrong,  than  that  the 
general  course  of  justice  should  be  im- 
peded and  fettered  by  constant  and  per- 
petual restraints  and  apprdiensions  oa 
the  part  of  those  who  are  to  admlnialer 
it.  Corruption  is  q^uite  anotiier  matter ; 
so  also  are  neglect  of  duty  and  misooa- 
duct  in  it ;  for  these  I  trust  there  is,  and 
always  will  be,  same  due  course  of 
punishment  by  public  prosecution.'* 

(y)  R.  V.  i9Atiifisr,  Lofft,  55. 

(x)  7  T.  R.  373.    B.  v.  Sthm. 
Chap.  XIII.  8.  3. 
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it  avt  be  a  way  atroog  cMe  indttdU  with  iagraat  pnofr  of  their 
kfiip  oetod  fion  c«ni{it  molifes,  tlnl  voold  vwiuft  m  ivle  frr  «i 
ii6noit»  ''(o).  B«t  Ihk  case,as  wdl »  Lonl  TemUw^gm'sy 
mGarmeiiw.  Ferrmui^mp.  101 ,  thorn  thit  iHiao  eonaptiaB  cm 
dsidy  otMmhed  ^wott  mgirtnlet  mtdmg  ilkgilly,  they  vii 
tocriouBol  iidbrantioo. 


SEcnoH  m. 

Ov  Tu  Shkbift  of  the  Coott. 

Doliev  of  Sker^ iM rwtped  o/Semou-^-The  sheriff  (siUmr>or 
Ikeooittj  filk  aa  office  wUdi  exiited  beliMe  tk  Gooqoeit,  owi  k  the 
pnBd|Ml  officer  of  the  ccown  whhw  the  ihue  (&).  He  is  bomd  to 
pwide  and  make  ready  a  fit  and  deeeai  plMe  for  hnMi^  the  «»- 
■BMy  oalen  where  this  daty  is  otherwise  icgolated  hy  italole  (c). 
It  ii  his  doty  to  prodaim  the  wisioDi  in  proper  pbces  in  his  baui wh, 
ts  relani  the  gmnd  jury,  and  to  give  notiee  to  all 
hM^  of  hnndreds  and  liberties,  and  other  offieen,  to  be 
^  tbcir  daties  at  the  sesMH.  He  ooght  ako  to  attend  the 
by  lannelf  or  hie  nnder-sheriff  on  the  jastices'  snaHnona,  lo  ictarn  ihe 
praeept  (cl),  weoawe  fines  for  the  king,  and  take  chaige  of  phsaaess  (ep^ 
■d  if  he  neglect  to  do  so,  it  is  said  he  may  be  fined  by  the  o&ait  (/). 
The  coonty  gaol  b  placed  aoder  his  diiectian  by  early  statotcs  (^ j;  the 
poler  is  merely  his  deputy ;  and  it  is  even  laid  down,  that  i£  a  g^.Ver 
ibodd  allow  a  felon  to  escape,  the  sheriff  would  be  lial>le  to  izjCjd" 
neBt(&);  bat  it  may  be  dooUed  whether  he  would  be  heVJ,  at  tLt 
pKKot  day,  criminaJly  liaMe  for  the  neglect  of  a  serrant  app!>Lit6d 
bf  him,  unless  himself  guflty  of  fraud.  He  is,  faowerer,  boo:^d  v> 
eueate  the  writs  and  precepts  of  justices  in  session,  and  is  respooii'vW 
fcr  de&uh  to  the  court  of  which  he  b  an  officer,  though  be  may  exente 


(«)  I  Bfe.  Bep.  43S,  JL  t.  St^trd 

-«)  Co.  Lift.  168,  «;  Cob.  Dig.  Hi. 
(k«l^(B);4mep.53;  8ta.m.  As 
Ae  pnocipoldoties  of  eke  Acriff  ksieao 

nkum\ lii1iiiiiiiwiifHii  iimIiih,      abofidou  io  1  G.  IT. 

Mi ofce  ii  bt  li^rtlj  aoticrf  m  flbm      naiogoo^to  dbaiof  the. 

(r)  Drift.  J.CL372.  (f)  14  B.IILc.10;  19iLTn.culO: 

{i)  Sec fam, flrikr, pu CB.  IMft.  c  1»9;  hmi  Sofa.  4M,  iLw. 

(e>  DdL  J.  c  372.  MM. 

(/)g.T.i:,iiirfwi,eT.B.#M(staaig  W  l  Hale,  StT. 
oftkcftw).     Mr. 
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any  process  by  deputy  (t).  Resistance  furnishes  him  with  no  excuse  for 
leaving  process  unexecuted,  because  he  is  empowered  by  statute  to 
take  the  power  of  the  county  to  his  aid  (j).  Being  liable  for  escapes, 
he  has  the  appointment  of  a  gaoler  upon  a  vacancy  {k) ;  as  also  of  the 
under-sheriff,  and  the  bailiffs ;  but  he  cannot  dispose  of  any  of  these 
offices  for  money  ;  as  it  is  enacted,  by  i3  G.  I.  c.  15,  that  '*  none  shall 
buy,  sell,  let,  or  take  the  office  of  under- sheriff,  gaoler,  bailiff,  or  other 
office  pertaining  to  the  office  of  high-sheriff,  on  pain  of  500f.,  half  to 
the  king,  and  half  to  him  that  shall  sue  within  two  years/'  He  was 
prohibited  from  returning  any  of  his  officers  in  any  jury  panel,  under 
the  penalty  of  40/. ;  this  enactment  is  repealed  (/),  but  these  persons 
are  now  exempted  from  serving  as  jurors,  and  are  not  to  be  inserted 
in  the  lists  (m) ;  nor  can  they  be  licensed  to  sell  exciseable  liquors  by 
retail  (n).  The  sheriff  must  make  one  of  the  three  proclamations  ne- 
cessary to  outlawry  at  the  sessions  (o). 

At  the  expiration  of  his  period  of  office,  the  custody  of  the  county 
gaol  is  immediately  vested  in  the  next  sheriff,  with  the  responsibility 
attendant  on  his  predecessor ;  and  he  is  directed  to  turn  over,  by  in- 
denture with  a  schedule,  all  writs  and  processes  then  remaining  unexe- 
cuted, and  all  prisoners  by  their  names,  and  the  causes  for  which  they 
were  committed  to  him,  to  such  successor,  who  is  bound  to  execute  and 
return  the  writs  and  keep  the  prisoners  safely  (/>)«  In  point  of  practice, 
the  high-sheriff  rarely  attends  the  sessions  in  person,  but  is  represented 
there  by  his  under-sheriff  or  deputy  (g). 


SECTION  IV. 
Op  the  Clerk  op  the  Peace. 


How  appoimtedJ] — The  clerk  of  the  peace  is  an  officer,  by  whatever 
name  called,  whether  clerk  and  attorney  for  the  crown,  clerk  of  the 
justices,  or  clerk  of  the  peace,  who  is  appointed  to  assist  the  justices 
assembled  in  quarter  sessions,  to  hear  and  determine  felonies  and  tres- 
passes under  st.  34  £d.  III.  c.  1,  in  drawing  the  indictments,  arraigo- 


(t)  Hawk.  B.  2,  c.  22.  Jurors. 

(j)  13  £.  I.  tt  I,  c.  30.  (ii)  9  G.  lY.  c.  61, 1. 17,  on/e. 

(k)  ThecsMof  GaoU.cMedinMitton's  io)  31  Eliz.  c.  3,  i.  1. 

eote,  4  Rep.  34.  (p)  20  G.  II.  c.  37. 

(/)  23  H.  VI.  c.  9,  sa.  1,  5,  repealed  {q)  As  to  bU  duty  on  ezliaastion  of 

by  6  G.  IV.  c.  50»  s.  62.  tbe  jury  panel,  tecposi,  Hi.  Jurors. 

(m)  6  G.  IV.  c.  50,  8.  2 ;  post,  tit. 
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ia;  the  pnsonen,  ioiQing  issue  for  the  crown,  entering  their  jodgmeotB, 
avtidtng  ibttT  piocen,  and   making  up,  entering,  and  keeping  their 
lecoidi(r).    Heitadislinct  officer,  not  a  servant,  and,  as  we  have  seen, 
appointed  bj  the  outos  rofvloncYit,  as  of  right,  by  common  law  (#),  bat 
vhen  so  appointed  is  ibe  clerk  of  the  quarter  sessions.    In  the  Year- 
books be  it  st^kd  Attcmaius  Domini  Regis ;  and  he  is  therefore  also 
so  far  sn  officer  of  the  crown,  that  the  entries  are  made  up,  and  the 
isaes  joined  m  his  name,  as  those  on  the  crown  side  of  the  ELing's  Bench 
are  ia  the  name  of  the  master  of  the  crown- office  (Q.     All  writs  of  siaa- 
dbssf  and  cerliorori  are  served  upon  him  on  behalf  of  the  justices,  as 
dnr  recogniied  organ  («"),  though  he  cannot  return  a  certiorari  {x) ; 
and  it  is  both  usual  and  convenient  for  the  court,  when  it  directs  any 
proceedings  to  be  taken  or  defended  on  behalf  of  the  county,  and  at  its 
charge  (jr),  to  commit  the  conduct  of  the  case  to  him,  as  their  attorney, 
if  doly  certificated ;  in  which  case  he  is  invested  with  the  rights,  and 
nbiect  to  the  responubility  of  an  attorney  acting  on  behalf  of  individual 
cfienls.     He  is  responsible  to  the  justices  in  session  for  the  due  per- 
fenBSsce  of  his  duties,  according  to  37  Hen.  VIII.  c.  1  (z),  which  in  its 
pRuable  recites  the  evils  which  had  arisen  from  the  ignorance  and 
inattention  of  this  officer.     He  should  be  learned  and  instructed  in  the 
hvsof  the  realm  ;  and  by  1  W.  ds  M.  sess.  1,  c.  21,  s.  5,  is  to  be  **  an 
Me  and  sufficient  person,  residing  in  the  county,  riding,  division,  or 
other  place  "  for  which  he  is  appointed.     He  is  to  execute  his  office  in 
poaoo,  **  or  by  his  sufficient  deputy,  instructed  in  the  laws  of  the  realm, 
sDthat  the  same  deputy  be  admitted,  taken,  and  reputed,  by  the  said 
easfos  rotmlarmm^  to  be  sufficient  and  able  to  exercise,  occupy,  keep 
and  enjoy  the  same  office  of  clerkship  of  the  peace  "  (a). 

As  the  ciisloi  is  prohibited  from  selling,  so  h»  appointee  is  forbidden  to 
parchaae  this  office;  for  it  is  enacted,  **  that  if  he  shall  give  any  reward, 
fee,  or  profit,  directly  or  indirectly,  or  any  bond  or  other  assurance, 
far  such  appointment,  he  shall  be  disabled  from  holding  the  office,  and 


(r)  Fer  Vmm§Mmm,  B.  in  D.  Proc.,  6      ment  in  Ltncashire,  tee  III.  33;  inDnr- 
67.  citing  Tev-book,  2  H.  VII.      btm,  6  W.  IV.  c.  19  ;  in  Yorkihire,  Elj, 


f,  31,  pi.  2.     See  The  King  ^  Queen  t.  &c,  6  &  7  W.  IV.  c.  8. 
BMW,  12  Mod.  &  M.  13.    Thnt  he  may  (/)  5  &  6  W.  IV.  c.  38,  •.  5. 

ki  cdled  ob  by  a  priaoner  to  make  np  a  («)  Ibid* 

of  the  prooeedinfa  at  aeaaiona  rea-  (s)  Id,  a.  6. 

hia  indicbneat,  thongh  for  fe»  (y )  Aa  to  thia,  see  paii.  Chap.  XV. 


hay,  JL  t.  Middiemat  {Jmeiieee),  in  re  a.  3. 
Iliii  ■!  Ill,  5  B,  a  AdoL  1 112  ;  2  N.  &  M.  (x)  Repealed  3  &  4  E.  VI.  c.  1,  and 

lis,  8.  C.  revived  1  W.  &  M.  seaa.  2,  c.  21,  i.  4. 
(t)  Jnie,  78.     See  Bwrding  v.  Po/.  (a)  37  H.  VIII.  c  1,  a.  3 ;    1  W. 


^ttk^  %  Biflg.  25.     Aa  to  thia  appoint-      H  M.  aeaa.  1,  c.  21,  a.  6. 
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AmSL  ferfeit  double  the  ralue  of  the  thing  given  for  the  apfioiiiUnial,  to 
whomaoever  ihall  sue  for  the  same"  (fi). 

In  cities  aad  towas  corporate  there  was  usually  an  analogous  oficer, 
who  perforaned  correspondent  duties,  under  some  other  title*  as  that  of 
"  town-ckric,"  aod  was  generally  appointed,  not  by  the  emMiot  rohdth 
nan,  but  by  the  body  corporate  of  which  he  was  an  officer.  Since  5  &  6 
W.  IV.  c.  76;  tho  chities  of  town-clerk  are  distiogutshed  from  those  of 
derk  of  the  peace  in  a  borough.  As  to  this,  and  quarter  sessions  in 
boioughsy  see/Mv/. 

Duratum  of  Office,] — ^The  office  of  the  clerk  of  a  peace  of  a  county, 
riding,  dec.  is  for ''  so  long  as  he  shall  well  demean  himself  in  his  said 
office"  (c),  and,  therefore,  he  has  an  estate  of  fireehold  for  life  in  the 
office,  on  condition  of  behaving  well ;  so  that  he  cannot  be  dispos- 
sessed, except  for  misbehaviour,  and  by  a  competent  tribunal;  aor 
does  his  estate  determine  by  the  death  or  removal  of  the  cusios  (d). 
He  can  be  appointed  for  no  other  term ;  and,  therefore,  an  appoint- 
ment during  pleasure  is  void,  and  the  party  so  appointed  no  derk  of 
the  peace.  But  if  he  shall  "  misdemean  himself  in  the  execution  of  the 
said  office,  and  a  complaint  and  charge  in  writing  of  such  misdemeanour 
shall  be  exhibited  against  him  to  the  court  of  quarter  session*  auch  court, 
on  due  examination  and  proof  openly  heard  before  them,  may  suspend 
or  discharge  him"  («).  On  such  vacancy,  the  cusios  rotuhrum  may 
appointaaotherable  person  residing  in  the  county, drc., before  the  ensuing 
quarter  sessions;  but  if  he  does  not  do  so,  the  justices  assembled  may(/). 
Extortion  is  one  of  the  offences  for  which  this  power  of  the  sessions  may 
be  exerted  (g).  The  order  of  sessions  removing  a  party  so  charged, 
need  not  set  forth  the  evidence  on  which  it  is  founded  (A). 

Oaths  of  Office^] — On  entering  upon  his  office,  the  derk  of  the 
peace,  besides  taking  the  oaths  of  allegiance,  supremacy,  and  abjura- 
tion, if  a  Protestant,  and  the  oaths  prescribed  by  10  G.  IV.  c.  7,  if  a 
Catholic,  must  take  the  following  oath : — 

I,  A.  B.  do  swear,  that  I  hare  not  paid  nor  will  pay  any  sun  or  sams  of  maaey* 
or  other  reward  whatsderer,  nor  have  giTen  nor  wUl  gire  any  bond  or  othar  Inso- 
rance  to  pay  any  money,  fee,  or  proit,  directly  or  indirectly,  to  any  person  or  per- 
sons whomsoever,  for  snch  nomination  and  appointment :  so  help  me  God. 

[b)  I  W.  Sc  M.  sees.  1,  c.  21,  s.  8.  (/)  1  W.  &  M.  i 

(«)  1  W.  III.  sees.  1,  c.  21,  s.  5.  {f)  1  Mod.  192. 


{b)  I  W.  Sc  M.  sees.  1,  c.  21,  s.  8.  (/)  1  W.  &  M.  sees.  1,  c.  21,  e.  %, 

Ic)  1  W.  III.  sees.  1,  c.  21,  s.  5.  {jf)  1  Mod.  192. 

{d)  4  Mod.  167,   173,  293 ;    Hur-  (h)  H.  v.  Uoyd,  2  Stra.  996,  wUflb 


eoKr/  T.  FoSf  cited  6  Bing.  35.  sets  ont  a  form, 

(e)  1  W.  &  M.  sees.  1,  c.  21,  s.  6. 
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Gtaemi  Duties  J] — The  deik  of  the  peaee,  by  hiimeff  or  his  snficieat 
dqMty,  BMi  be  m  constant  attendance  on  the  court  of  quarter  sessions. 
He  gf?es  notice  of  its  being  holden  or  adjonmed ;  issues  its  preccssci 
i€.  f.  nhpanas^pnty  sect.  is.  of  this  Chapter) ;  records  its  proceedings ; 
ssdikes  an  the  mioisleria]  ads  necessary  to  give  effect  to  its  decisions, 
h  ii  bis  doty,  when  prosecators  do  not  droose  to  seek  professional 
oulance  ebevfaere,  to  draw  the  bills  of  indictment  for  fkUmy  at  a 
fee  of  only  2«.  each  (t)  :  and  if  an  indictment  so  prepared  by  him  or  his 
depsty  be  Iband  defective,  he  is  bonnd  to  provide  another  graiU^  on 
psin  of  fafeitiiig  Sf.  to  any  irho  w3I  sue  (A).  His  dnty  as  to  giving 
copies  of  indictinents  or  of  records  of  acquittals  is  discussed,  posf, 
KCt.  iv.  of  atns  Chapter ;  also,  sect.  iv.  of  Chapter  VII.  He  has  also 
been  ssid  to  be  mmeFciaUe  in  the  court  of  king's  bench,  for  gross  errors 
mimfictments  framed  by  him,  and  brought  before  that  court  on  ceriw- 
rm(/).  There  is  no  doubt  that  if  an  indictment  drawn  by  him  were 
of  immoderate  length,  it  might  be  referred  to  the  master,  upon  whose 
icpoft  he  might  be  ordered  to  pay  the  costs  of  such  parts  of  it  as 
Aosld  be  found  imnifestiy  sopeffluoos  (m).  It  seems,  however,  that 
tbt  obligation  to  draw  iadietaieiits  at  the  statutable  fee  of  2f.  is  con* 
fined  to  cttKB  of  felony ;  and  in  case  of  misdemeanour  he  may  make 
nnoBtble  charges  to  prosecutors  requiring  bis  assistance. 

Is  the  actoal  courae  of  ^t»e  Be«ioi»^  it  is  the  duty  of  the  clerk  of  the 
pesee,  m  olBcer  of  die  couit,  to  read  such  matters  as  are  by  statute  (a) 
<fiiecled  to  be  read  in  sessions,  as  weH  as  documents  proved  in  evi- 
dence; to  call  over  and  swear  all  jurors,  and  make  known  their 
Mnlls  and  excuses  to  the  court ;  to  call  the  parties  under  recogni- 
anoe,  whether  to  prosecute,  plead,  or  give  evidence;  to  present  the 
bilk  to,  and  receive  them  from,  the  giand  jury ;  to  arraign  prisoners ; 
to  receive  and  record  verdicts ;  to  administer  all  oaths  for  the  justices, 
thoogh  this  doty  is  often  performed  by  the  crier ;  to  tax  costs  as  the 
and  in  aid  of  the  court  (o),  and  make  true  entries  of  all  pro- 


(t)  10  ft  11  W.  HI.  c  23,  i.  7.  (»)  iMttMW  5  ft  6  W.  IT.  e.  M,  1. 

{k)  IS  ft  11  W.  III.  e.  25,  s.  8.  85,  nifrm, 

(I)  Lffly's  PiTMt.  Reg.  71.  (o)  By  7  ft  8  Vict.  e.  101,t.39,  "oa 

(m)  R.w,Mmy,l  DoQgl.  193,184,  d.  sppUestion  of  my  oveneer,  or  oif  aoy 

1W  arflrtiMat  twUJBi  d  recitili  of  con-  bocriof  savdiuis,  or  of  uiyattoraeyat 

fiiiiii  made  wteikm  by  23  O.  II.  bw,  it  thaU  be  tbc  daty  of  the  deck  of 

e.  11,  s.  I,  toA  wu  for  an  s«oalt.    H.  the  peace  of  ^be  eoaoty  or  place,  or  Us 


*•  Avyt  1  Leadi,  C.  C.  201,  ahowt  that      depoty,  if  tliefeimto  reqaired,  to  tax  any 
>  ckrfc  of  the  peace  haa  no  Ken  on  a      Mli  doe  to  any  solicitor  or  attorney  in 


neoffd  for  Us  ibes  as  against  a  etrtiormi      respect  of  imimnt  per/ormtd  am  b^Mif 
ta  ratarn  it  into  Q.  B.  ^^my  pmith  ar  wiUm  iitfi^a  wkoUi$  or 
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ceedings.  By  an  ancient  statute  (p),  he  was  bound  to  certify  to  the 
court  of  king's  bench  the  names  of  such  as  are  outlawed,  attainted,  or 
convicted  of  felony;  and  by  55  O.  III.  c.  29,  was  required  to  make 
annual  return  of  persons  tried  at  sessions  to  his  majesty's  principal 
secretary  of  state  for  the  home  department,  under  penalty  of  100/. ; 
but  he  is  now  relieved  from  these  duties  (^),  which  are  transferred  to 
the  gaoler  (r).  If  he  shall  discharge  or  conceal  any  fine  or  forfeiture, 
unless  by  rule  of  court,  he  is  liable  to  forfeit  treble  value,  half  to  the 
king,  and  half  to  him  that  shall  sue,  to  lose  his  office,  and  be  inca- 
pacitated ever  to  hold  any  office  connected  with  the  revenue  (<).  And 
neither  he  nor  his  deputy  may  act  as  solicitor,  attorney,  or  agent  (Of 
or  sue  out  any  process  at  any  general  or  quarter  sessions  where  he  shall 
execute  the  office  of  clerk  of  the  peace  or  deputy,  on  pain  of  50/.,  to 
him  that  shall  sue  within  three  months,  to  be  recovered  with  treble 

costs  (tt). 

Fees,"] — By  57  G.  III.  c.  91,  the  fees  of  the  clerk  of  the  peace  are 
to  be  ascertained,  and  a  table  expressing  them  arranged  by  the  court 
of  general  quarter  sessions,  to  be  submitted  to  the  approval  of  the 
next  court  of  general  quarter  sessions,  and  finally,  having  received 
their  sanction,  to  the  judges  of  assize,  at  the  following  circuit,  by 
whom  it  is  to  be  ratified,  with  any  alterations  which  they  may  deem 
just.  The  table  of  fees,  when  once  confirmed  in  this  manner,  may  be 
altered  by  the  justices  in  session,  subject  in  like  manner  to  the  approval 
of  a  subsequent  court  of  quarter  session,  and  afterwards  to  the  correc* 
tion  of  the  judges  (x) ;  such  table  is  to  be  deposited  with  the  clerk  of 
the  peace,  and  an  exact  written  or  printed  copy  placed  and  kept  in  a 
conspicuous  part  of  the  room  where  the  quarter  session  b  held,  on  pain 
of  forfeiture  by  the  clerk  of  the  peace  of  51,  to  any  person  who  shall 
sue  for  the  same  within  three  months  (y) ;  and  if  he  receive  any  greater 


impart  within  nteh  eowttjf  or  place;  and 
the  allowance  of  any  sain  on  each  taxation 
shall  be  primd  facie  evidence  of  the  rea- 
tonableneaa  of  the  amount,  but  not  of 
the  legality  of  the  charge,  and  the  derk 
of  the  peace  shall  be  allowed  for  such 
taxation  after  the  rate  to  be  fixed  from 
time  to  time  by  the  master  of  the  crown - 
office,  and  declared  by  an  order  of  the 
poor  lawcommitsionem;  and  if  any  sach 
bill  be  not  taxed  before  it  is  presented  to 
the  auditor's  decision  on  the  reasonable- 
ness as  well  as  the  legality  of  the  charges, 
shall  be  final." 


(p)  34  &  35  H.  VIII.  c.  14. 

{q)  7  &  8  6.  IV.  c.  37  ;  11  G.  IV.  e. 
25. 

(r)  See  4  G.  IV.  c.  64,  s.  20,  poet, 

(e)  22  &  23  C.  II.  c.  22,  s.  9. 

(0  Sic  in  the  Parliament  Roll ;  fee  5 
Ad.  &  E.  219. 

(«)  22  O.  II.  c.  46,  t.  14 ;  see  Fauik- 
fierv.  Chevell,  10  Ad.  &  E.  76.  Whether 
this  enactment  is  repealed  by  6  &  7  Vict, 
c.  73,  is  not  clear ;  see  first  and  second 
parta  of  schedule  of  that  act. 

(x)  22  G.  II.  c.  46,  a.  1. 

(jf)  Sect.  3. 
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fee  or  aflowance  than  authorized  by  such  table,  he  is  subjected  to  a 
antkr  penalty  (2).  There  is  no  doubt  also  that  if  he  wilfully  take 
man  than  is  due,  under  colour  of  his  office,  he  will  be  liable  to  be 
iviictcd  for  extortion  at  common  kw,  or  to  be  removed  from  his 
offce  on  articles  exhibited  against  him  in  the  court  of  quarter  ses- 
mm{a).  It  is  said  that  he  is  not  bound"  to  enter  judgment  or  the 
ike,  at  the  suit  of  any/'  without  receiving  his  legal  fee  for  the  same ; 
bst  he  is  compellable  to  enter,  without  previous  fee,  whatever  the  court 
daO  order  wiihoui  the  suit  of  another  (6) ;  and  it  may  now  be  taken 
tbt  he  is  bound  to  enter  whatever  they,  on  reference  to  them,  shall 
alMokitdy  command  (c).  The  sessions  cannot  compel  payment  of  his 
feei  by  summary  process,  or  detain  parties  till  they  are  paid,  but  he 
snst  sedE  his  remedy  by  action  (d) ;  and  it  is  questionable  whether 
the  sessions  have  power  to  make  him  any  compensation  under  55  G.  III. 
c51,s.  16,  for  any  labour  performed  by  htm  respecting  the  county 
iate&  At  all  events  they  cannot  make  a  prospective  order  for  future 
psynents  to  him  00  such  an  account  (e).  Where  a  prisoner  is  sentenced 
to  trusportation  by  a  court  of  quarter  sessions,  the  clerk  of  the  peace 
of  every  such  court  is  entitled  to  have  from  the  county  treasurer  such 
fee  IS  has  been  usually  paid,  and  he  is  lawfully  entitled  to  receive  for 
the  Older  of  transportation  :  nor  will  a  long  disuse  of  receiving  them, 
lu.  dttriog  forty-five  years,  affect  the  right  (/). 

Duiy  as  to  Fine$^  Estreats,  ^c.]— The  duties  of  the  clerk  of  the 
peace  with  respect  to  6nes  and  forfeitures  are  now  mainly  regulated  by 
36.  IV.  c.  46.  By  sect.  2,  all  justices  (t.  e.  710/  sitting  in  quarter 
KnoQs)  are  required  to  certify  fines,  issues,  and  amerciaments  imposed 
by  them,  or  recognizances  forfeited  before  them,  or  sums  paid  in  lieu  of 
other  of  them  (of  which  acts  of  parliament  have  not  otherwise  disposed), 
in  vriting,  authenticated  by  their  signatures,  containing  the  names,  resi- 
faices,  and  occupations  of  the  parties,  the  amount  forfeited,  and  the 
came  of  the  forfeiture,  to  the  clerk  of  the  peace  of  the  county,  or  town 


(x)  Seet  2.  (0  R-  v.  Cfeorge  WilUanu,  3  B.  & 

(«)  Amit,  p.  106.  AM.  215  ;  see  M.  v.  Hmddgrwt,  1  B. 

(»)  Cnmp.  159.  &  Aid.  312. 

(e)  See  u  to  aeqahtiU  on  traveriM,  (/)  Reg,  v.  Baker,  Knt,  7  Ad.  &  EIL 

rmt,  Ck.  Til.  ■.  3.  502  ;  2  N.  &  P.  375  ;  8,  C,  taming  on 

(^  PoiUrd  ▼.  Germrd,  1  Ld.  Raym.  5  O.  IV.  c.  84,  s.  21,  &  55  O.  III.  e. 

TIS;  It. T.  Bmry,  I  Lewh,  C.  C.  201.  156,  s.  3.     See  3  B.  &  Aid.  215  ;  1  id. 

SieO«4yT.  Hmlef,  1  Alcock  &  Nn-  312;    4  T.  R.  591.       Quare,  in  ho. 

per  (Irish)   431 ;    1   Bnrn's  J.,   29th  roughs? 
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derk  (9)  of  the  city  or  borough  is  which  the  foifeitiue  occuned,  at 
or  befofe  the  next  entuiog  letiioaft.  Theie  fiocs,  &c.  (with  such  for- 
Sdvod  lacfigBiiances  to  appear^  or  to  prosecute  and  give  evidence  io 
felonies  or  miademeanours,  or  to  answer  for  a  ooounon  assault,  or  to 
articles  of  the  peacci  as  the  recorder,  chairnaoy  or  two  other  justices 
who  have  attended  the  court,  shall  by  order  direct  to  be  estreated  or 
pat  in  process,)  and  those  only  (A)  the  ckrk  of  the  peace  is  to  copy  on 
a  roll,  together  with  all  forfeituies  incurred,  or  fines  isaposed  at  the 
sessions,  and  within  such  tine  as  the  court  may  fix,  not  exceediag 
twenty-one  days  after  its  adjournment,  is  to  send  a  copy  of  that  roll 
with  a  writ  of  diitrin^j^f  or  >fm  facias  and  capias,  in  the  forms  pre- 
scribed by  the  act,  Io  the  sheriff,  bailiff,  or  officer,  as  the  case  may  be, 
with  a  dUiringai  and  capUa^  or  fieri  facias  and  capias^  that  he  may 
proceed  to  levy  or  recover  them(t).  Before  he  dehvers  the  roll  to  the 
sheriff,  he  must  make  oath  before  a  justice  of  the  county  or  other 
jurisdiction,  in  the  following  form  (A)  ; — 

I,  A.  B.,  elerk  of  the  peace  for  the  county  of  B.,  make  oatii  that  thia  roll  ie  traly 
and  earsfiiUy  made  «p,  and  flumiaod,  aad  that  aU  fioea,  iwtmn,  amereiaveali,  re- 
sogiuaaooas,  and  ferfekaraa,  which  weie  aet,  loat,  trnpoaed,  or  CBrCeiled,  and  in  tight 
and  diMLCoarae  of  law  ought  to  be  levied  and  paid,  are,  to  the  beat  of  my  knowledge 
and  oadentandlng,  inserted  in  the  said  roll,  and  that  in  the  lald  roll  are  also  cob* 
tuned  and  expressed  all  such  fines  as  hsTC  been  paid  to  or  reoeiTed  by  me,  either  in 
oonrt  or  otherwise,  without  any  wilftil  or  fraudalent  discharge,  omission,  misnomer, 
or  defect  whatever :  so  help  me  God. 

This  oath  is  to  be  indorsed  on  the  back  of  the  writ  or  of  the  roll 
which  the  sheriff  is  to  return  to  the  following  sessions,  with  a  statement 
of  what  he  has  done  to  levy  the  sums  which  it  describes  as  due ;  and 
his  return,  with  a  duplicate  of  the  roll,  and  a  certificate  by  the  sessions 
that  the  sheriff's  duty  has  been  performed,  is  to  be  returned  by  the 
clerk  of  the  peace  to  the  lords  of  the  treasury  (l).  Besides  the  fees  on 
forfeited  recognizances,  the  clerk  of  the  peace  is  entitled  to  an  allow- 
ance of  sixpence  for  every  hundred  words  for  all  copies  of  the  roll  so 
transmitted  to  the  sheriff.     For  any  neglect  of  the  duty  so  imposed  he 


(^)  The  effect  of  5  &  6  W.  lY.  c.  76, 
icens  to  be  that  the  clerk  of  the  peace  in 
boroughs  mnst  now  do  this  duty. 

(A)  7  G.  IV.  c.  64,  s.  31,  clerks  of 
the  peace  before  estreating  such  recog- 
nizances as  the  above,  mnst  lay  a  liat  of 
them  before  the  conrt  for  examination 
and  order  thereon,  iM,  (at  length,, 
Ch.  XIII.  s.  7.) 

(0  3  O.  IV.  c.  46,  s.  2. 


(k)  Id.  s.  3.  By  3  &  4  W.  lY.  c.  99, 
s.  30,  where  fines,  isanes,  leoQgmsanoes, 
penalties,  forfeitures,  or  deodseds  are 
leqnired  by  any  act  in  force  to  be  es- 
treated on  oath  into  the  court  of  exche* 
qver,  the  oath  aMy  be  taken  before  a 
judge  or  oommiasioner  for  taking  aiBda- 
vits,  master  extraordinary  in  ohaaoary, 
or  a  joatioe. 

(0  3  6.  lY.  c.  46,  8.  8.     . 
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»  iiUe  to  tefek  601.,  to  be  lecovered  with  costs  by  aay  oae  who  will 
mtmmjoi  tht  ooorts at  WertiBiiister(ai), 

Bendes  the  roll  thus  ddivered  to  the  sheriff,  aadfinoUy  tniMfluttod 
Is  the  exchequer,  the  cleik  of  the  peoce(or  toini-€lerk)(»)miist  yearly, 
hdw  the  second  Moaday  after  the  morrow  of  aU  souls,  deliver  into 
theeswt  of  escheqiier,  a  duplicate  of  all  fioes,  issHes,  amereiameats^ 
tad  fivfcited  iecognnaQces»  &c.  contained  in  the  rolls  sent  duiibg  the 
9csr  is  the  sheriff  (o).  This  duplicate  must  be  delivered  on  9aik ;  foe, 
tfcsa^h  the  3  6.  IV.  c.  46,  docs  not  expressly  require  this  Ibnnality^ 
the  4  dr  5  W.  A  H.  c.  24,  s.  6,  which  prescribes  such  oath,  is  not,  for 
this  purpose,  repealed,  and  the  oath  attesting  the  yearly  duplicate  is 
not  snpwaedcd  by  the  oaths  taken  befoie  the  nagistrates  to  the  cor- 
netaos  of  the  quarterly  rolls  (p).  This  oath  sust  either  be  taken 
Mhc  a  baioQ  of  the  exchequer,  or  by  commission ;  when  it  is  taken 
by  oommissioii,  the  clerk  of  the  peace  should  furnish  the  names  of 
Ane  or  more  persons,  and  to  them,  on  a  baion's  warrant,  a  commisr 
■on  israes  to  administer  the  oaths,  which  must  be  taken  before  two  at 
hsft  of  the  eoaamissioners  so  appointed  (f). 

But  in  a  late  case,  the  amount  being  under  5/«,  the  court  of  ezcb»- 
fKT  permitted  the  town-clerk  of  Richmond,  in  Yofkshire,  to  verify 
ha  return  of  estreats  made  to  them  under  3  G.  IV.  c.  46,  s.  14,  l^ 
sHavit,  without  a  commission  or  personally  appearing ;  and  directed  a 
amilar  course  for  the  future,  where  the  estreats,  dsc,  did  not  ft^ounit 
to  that  sum  (r). 

The  court  of  exchequer  has  no  jurisdiction  over  recognizances  for- 
ieited  at  quarter  sessions,  if  ao^  estreated,  though  the  yearly  certificate 
of  them  has  been  delivered  into  exchequer,  under  3  G.  IV.  c.  46,  s. 
14(f) ;  and  only  the  quarter  sessions  can  relieve  (/). 

Ih^y  o/  CUrk  of  Peace  4U  to  Prium  Rules.]'-Tbe  cferks  of  the 
pace,  and  gaol  sessions  for  every  county,  riding,  or  division  of  a 
ooaaty  in  England  or  Wales,  are  now  required  to  lay  before  the  court 
of  quarter  icmions,  held  next  after  the  25th  September  in  every  yeac» 


(■)  3  G.  rV.  c  46,  ••  10.     SeefOit,      2  Cromp.  &  J.  122. 
GiMip.  XIII.  m.  Biirmt9,  wmt.  7.  (t)  JR.  t.  Tk9mp§om,  3  Tjrwkitt't  B. 


(•)  See  mt^,  p.  110,  n.  (A).  53 ;  M.  ▼.  Peiiow,  13  Pri.  299 ;  M'Lel- 

(•)  3  G.  IV.  c  46.  s.  14.  land,  111 ;  R,  t.  HanJHn»,  M*LelUnd 

if)  Em  pmrU  Bod§9mh  eleilc  of  fb6  &  Toange,  27. 

of  i\mhnimmd,  2  Yoa.  &  J.  142;  (<)  Ibid,    See  AoyMt  t.  Ha^tun^  7 


1  Maa.  &  Rj.  ICaaiBtntct'  Gaaee,  346,  B.  &  C.  293 ;   Rep.  t.  YorkMhire  (FT. 

t.  CL  R.)  JuttietM,  m  re  Thmmim^  7  Ad.  &  E. 

(f )  Id.  351,  B.  («).  583 ;  2  N.  &  P.  457 ;  poU,  Chep.  XIII. 

(r)  EMpmrt9  Ttmimi,2Tjt. R.  176 ;  ■.  7,  Ht.  SitreaU. 
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for  their  respective  coanties,  dsc,  on  the  final  day  of  such  sessions, 
copies  of  all  regulations  in  force  on  25th  September  in  every  year,  for 
the  government  of  their  respective  prisons  (f ). 

They  must  also  annually  transmit  copies  of  all  prison  rules  in  force 
in  every  prison  in  their  counties,  &c.,  on  25th  September,  to  the  secre- 
tary of  state,  who  may  add  to  or  alter  the  same  («)•  In  case  of  neglect, 
or  omission  to  transmit  such  copies,  the  secretary  of  state  may,  after 
1st  December  in  every  year,  certify  what  rules  he  deems  necessary  for 
the  government  of  the  prison  ;  such  rules  to  be  binding  on  all  persons, 
and  to  be  the  only  rules  in  force  for  such  government  (w). 

His  Duty  as  to  enrolling  Documents.] — A  clerk  of  the  peace  (as  well 
as  a  town-clerk)  must  receive  and  keep  documents  directed  by  the 
standing  orders  of  parliament  (a:),  or  d  fortiori  by  inclosure,  railway, 
highway  or  other  acts,  to  be  deposited  with  him.  The  danger  to  tides 
from  neglect  so  to  enrol  inclosure  awards  made  before  28th  August,  1833, 
(see  41  6.  3,  (U.  K.)  c.  109,  s.  35,)  has  been  met  by  4  &  5  W.  IV. 
c.  87,  which  by  s.  1  makes  them  valid  though  not  enrolled,  and  permits 
them  to  be  enrolled  nunc  pro  tunc^  directing  the  clerk  of  the  peace  or 
his  deputy  to  make  out  copies  of  them  when  so  enrolled  at  3d.  for 
seventy-two  words;  which  copies,  signed  as  by  the  act  directed,  are 
made  legal  evidence  as  well  as  the  original  awards  as  to  compelling 
enrolment  (y). 


SECTION  V. 

Of  the  Coroner. 

In  Counties, Divisions  and  Places  not "  Boroughs"  within  Municipal 
Act, 5  SfdW.IV.c.  76.] — ^The  coroner  is  stated  in  the  older  authorities  to 
be  an  officer  attendant  on  the  court  of  quarter  sessions  (z).  In  practice, 
however,  he  does  not  attend  in  his  official  character ;  nor  has  he  in 
modern  times  any  duties  to  perform  which  make  his  attendance  requisite, 
except,  perhaps,  that  of  verifying  his  accounts  on  oath  under  1  Vict.  c. 
68,  s.  3.  He  is,  however,  still  obliged  to  resort  to  this  court  to  obtain 
an  order  for  the  payment  of  his  fees  under  25  G.  III.  c.  29 ;  which  (in 
addition  to  the  fee  of  13«.  4d.  given  him  by  3  Hen.  VII.  c.  1,  out  of  the 


(I)  5  &  6  W.  IV.  c.  38, 1.  5. 

(«)  Ibid. 

(w)  Id.  g.  6. 

(jr)  7  W.  IV.  &  1  Vict.  c.  8S. 


(|f)  See  Reg.  t.  Leede  end  lAverpool 
CmuU  Company,  11  Ad.  8c  El.  S16; 
1  B.  &  Aid.  153. 

(z)  Dalton,  c.  185. 
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fDodi  of  the  slayer  or  marderer*  or  by  way  of  amerciament  on  the 
tomhip  00  etcape,  in  any  case  where  the  inquisition  has  been  holden 
ootpaion  shin  or  mardered)  enacts,  that*'  for  every  inqnisition  not 
tika  vfoa  the  view  of  a  body  lying  in  a  prison,  and  which  shall  be 
takes  in  any  |dace  contributing  to  the  county  rates,  the  sum  of  20s, 
U  be  paid  to  the  coroner,  and  for  every  mile  which  he  shall  be  com- 
pelled to  travel  yhMi  bis  usual  place  of  abode  to  take  such  inquisition, 
tkiam  of  9d.  (a)  ;  which  sum  shall  be  paid  out  of  the  county  rates, 
b^oider  on  the  treasurer  by  the  justices  in  sessions,  for  which  order  no 
feiUl  be  paid ;  and  for  every  such  inquisition  taken  on  a  body  dying 
is  primo  be  shall  be  paid  so  much  as  the  justices  in  session  shall  allow, 
sot  exceeding  20s.  ^  to  be  paid  in  like  manner.  But  no  coroner  of  the 
kiD|*i  household,  or  of  the  verge  of  palaces,  nor  any  coroner  of  the 
tduahy,  county  palatine  of  Durham,  city  of  London,  and  borough  of 
Soitlivark,  or  of  any  franchises  belonging  to  the  said  city ;  nor  of  any 
oif,  boroogfa,  town,  liberty,  or  franchise  not  contributing  to  the  rates 
faeled  by  12  G.  II.  c  29,  or  within  which  such  rates  have  not  been 
MaHy  assessed,  shall  be  entitled  to  any  fee  given  by  this  act;  but  shall 
ncm  an  such  fees  and  salaries  which  they  were  entitled  to  by  law 
More  this  act,  or  shall  be  given  them  by  the  person  by  whom  they  are 

Woirted"(*). 

Usder  thh  statute,  no  coroner  is  entitled  to  any  fees,  unless  the 
farty  or  franchise  within  which  his  inquisition  was  taken  contribute 
to  tbe  county  rates ;  and,  therefore,  where  a  writ  of  mandamus  had 
bna  obtained,  requiring  the  justices  of  the  West  Riding  of  Yorkshire 
to  lake  an  order  for  payment  of  the  fees  of  a  coroner  in  respect  of 
aqvstkms  taken  within  the  Honour  of  Pontefract,  the  court  quashed 


'<)  Hot  pnag  any  tUowinee  for  tlie 
h  t  eonmcr  btti  to  retani»  after 
iaqaaBtioB,  to  lua  abode,  R. 
'•  QfMUirv  {Ju$tiee9).  2  B.  &  Aid. 
^ ;  or  for  mila  he  if  not  eompeUod  to 
M,itvlM«  hetakeoaeverdinqnasts 
■  tm  plaoe*  or  on  one  jonrnej,  R,  t. 
^*vidbUr«  {Jmtiiem),  5  B.  &  Cr. 
<3l:8Doai.&a.  147. 

'*)  CorooCTs  are  of  three  kinds ;  1st, 
H**tacofaaoaiee;  2nd,  by  charter  or 
■•■iMoa;  Snl,  fay  eleetion.  The  lord 
^  jailiee  of  the  king'o  beach  ia,  by 
^te  of  his  oSiee,  principal  coroner  in 
^Uifdoa,  and  ssay,  if  he  pleases, 
the  jerisdiction  of  coroner  in 


any  part  of  the  reslm.  2d.  The  lord 
major  of  London  is,  by  the  eharter  of 
18  E.  IT.  coroner  of  London.  The 
bishop  of  Ely  had  also  power  to  appoint 
coroners  by  a  charter  of  H.  Til.  (see 
6  &  7  W.  IT.  c.  8.) ;  and  there  are 
coroners  of  particniar  lords  of  franchises 
and  liberties,  who  by  charter  have  power 
to  create  their  own  coroners,  or  to  be 
coroners  themselTCs,  espedallj  the  jnris- 
diction  of  the  admiralty  and  the  Tcrge. 
3d.  The  general  coroners  of  eoonties 
elected  by  freeholders  under  st.  Westm. 
I.  e.  18,  and  28  £.  111.  c.  6 ;  1  Hale, 
52 ;  4  Rep.  57 ;  1  BU.  Com.  346. 
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the  writ,  because  it  did  not  allege  that  iranchifle  to  be  contributing  to 
the  county  rates  (c). 

Appointing  a  Deputy.]— By  stat.  6^7  Vict  c.  83,  aect.  I,  (after 
reciting  that  coroners  of  boroughs  and  liberties  are  empowered  and 
directed  by  law  to  appoint  deputies  to  act  in  their  stead  in  certain 
cases  {d)f  and  that  coroners  of  counties  have  no  sufficient  authority  of 
law  for  so  doing),  every  coroner  of  any  county,  ctty,  ridmg,  liberty  or 
division,  is  directed  by  writing  under  his  hand  and  seal  to  appoint  from 
time  to  time  by  writing  under  his  hand  and  seal  a  fit  and  proper  person 
(subject  to  approval  of  the  great  seal)  to  act  for  him  at  his  deputy  in 
holding  inquests.  All  such  inquests  to  be  deemed  the  acts  and  deeds 
of  the  coroner  making  the  appointment.  Provided  that  a  duplicate  of 
the  appointment  be  sent  to  the  clerk  of  the  peace  for  the  county,  eUtff 
&C.,  in  which  the  coroner  resides,  to  be  filed  among  the  records  of  the 
county,  Sic,  and  that  no  such  deputy  shall  act  except  during  the  coro- 
ner^s  illness,  or  his  absence  for  reasonable  cause ;  and  that  every  such 
appointment  may  at  any  time  be  cancelled  by  the  coroner. 

Coroners  in  Boroughs  wiihin  5  Sf  6W.  IV.  c.  76.] — As  to  coroners 
in  boroughs,  for  which  separate  quarter  sessions  of  the  peace  are 
holden,  see  post.  Chapter  XIV. 

In  a  borough  where  no  such  separate  court  is  holden,  no  person  can 
take  any  inquisition  belonging  to  the  office  of  coroner,  except  the 
coroner  for  the  county  or  district  in  which  the  borough  is  situate; 
who  is  entitled  to  the  same  fees  and  salary  for  the  same  at  for  any 
inquest  taken  by  him  within  the  county :  and  coroners  may  still  be 
appointed  to  act,  and  take  inquests  within  the  admiral's  jurisdiction  in 
the  ports,  and  on  the  sea-coast  of  England  as  heretofore  (e). 

Jurisdiction  in  what  Places.] — By  6  Vict.  c.  12,  [passed  1 1th  April, 
1843,]  sect.  1 ,  the  coroner  within  whose  jurisdiction  a  body  shall  be  lying 
dead  shall  hold  the  inquest,  though  the  cause  of  death  did  not  arise 
within  his  jurisdiction;  and  in  case  of  bodies  found  in  the  sea  or  any 
creek,  river,  or  navigable  canal,  within  the  flowing  of  the  sea  where  there 

(c)  R.  t.  rorkihire  (Weit  Riding)  torn,  the  ftmctioni  being  jadfefol,  On** 

Juitieei,  7  T.  R.  52.  mthert^  eate,  2  M.  &H7I.  397:  Wood's 

{d)  Might  be  done  in  boroagbe,  6  9t  Inft.,  Book  4.  e.  1. 
7  W.  IV.  c.  105,  s.  6 ;  was  left  donbtAil  («)  5  &  6  W.  lY.  e.  76,  t.  64. 

in  iibertiii,  eyen  if  there  was  a  cos- 
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'»  no  Mhunhy  dqiaty-coroner,  tlie  coroner  having  jufiadk^ion  in  tbo 
piMe  wkie  the  body  mjir8i  Immght  to  land  (/),  shall  hold  Oe  in* 
qwt  %teet2,the  detached  pert  of  a  coontj  is  ta  be  deemed  within, 
tbt  eooaty  by  whieh  it  is  surroonded,  or  with  whieh  it  has  the  longest 
GouwD  boandary.  By  sect.  3,  trials  i(x  mudsr  or  Biaaslangfater  on 
tkcoiooer's  inqnisition  may  take  place  in  the  county  in  which  it  was 
Mks.  Section  4  relates  to  deodands*  The  above  enaetpoents  weie 
tKoaooed  by  a  decision  in  the  qneenV  bench,  ia  a  case  where  a  per- 
M  ajared  by  an  accident  on  a  railway,  out  of  the  borough  of 
B<a£B^,  died  at  the  Berkshire  hospital  within  it,  and  the  inquest  (m 
b  coqMe  by  the  borough  coroner,  was  held  bed  {g)k  They  are  not 
Acted  by  7  &  8  Vict.  c.  61,  see  eeoU  1.  By  sect.  6  of  6  Vict,  a  12^ 
ik  jwiriiction  of  a  coroner  appointed  expressly  for,  and  luuring  juris* 
didioQ  only  in  a  part  of  a  county  detached  from  themain  body  of  it, 
sttfed  during  his  life,  or  til)  his  resignation  or  remoful  from  office* 

KAea/  Wiinene*  at  InqMe$tM.'\'^The  ii^ustiee  of  compelling  the 
>ttwAnce  of  medical  witoesees  on  inquests^  without  fiur  remuneia* 
^,  hA  been  long  fek  as  a  grievance  by  that  professioa.  By  a  late 
cBctoieQt,  a  coroner  may  order  any  legrily  qualified  medical  practi* 
tvaer,  who  attended  the  deceased  during  his  last  Bluess,  or  if  he  was 
act  90  attended,  then  any  such  practitioBer  in  actual  practice  in  or  near 
^  phoe  where  the  death  happened,  to  attend  as  a  witness  at  an  inquest, 
>Bd  may  direct  a  past  mortem  examtnation  by  him  (A).  Such  medical 
viteoi  is  entitled  to  a  fee  of  one  guinea  for  attending  the  inquest,  and 
to  «B  additional  guinea  for  making  a  po$t  mortem  examination  by  the 
coroner's  order  (t),  to  be  paid  him  by  the  coroner  at  the  lerminatioQ  of 
^  proceedings  at  the  inquest  (/). 

Etpmes  of  Coronor^  InquestsJ] — No  certain  proviaion  was  made 
^  hv  fer  the  expenses  of  coroners'  inquests  on  dead  bodies,  though 
tky  wmt  usually  paid  out  of  the  poor  rales,  till  it  was  lately  enacted 
^  die  general  or  quarter  sessions  for  every  county,  nding,  division, 
tf  dotriet  m  England  and  Wales  shall  make  a  schedule  of  the  fees, 
Amaees,  and  disbursements  which,  on  holding  of  any  inquest  on 
^J^ad  body  within  such  county,  &c.,  may  be  lawfully  paid  by  the 
^■Qss  hc^ng  the  same  (other  than  the  fees  payable  to  medical 
*itae«es  under  0  &  7  W.  IV.  c.  89) ;  and  shall  deposit  a  copy  of  such 

^LO  Seeltcf.  T.  Bimde,  13  L.  J.  (M.  (A)  6  &  7  W.  IV.  e.  89,  s.  1. 

^   ISO.  K.  1844.  (0  Id.  s.  3,  seb.  B. 

(f)  Mt§.  Y.  Grtat  Wegterm  BMway         {J)  7  W.  lY.  &  1  Viet.  c.  68,  t.  2. 
<^PM9>  3  Q.  B.  K.  338. 
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schedule  with  every  coroner  of  the  county,  &c.,  and  with  the  derk  of 
the  peace.  The  coroner  is  to  advance  and  pay  all  the  expenses  of 
holding  the  inquest  immediately  after  the  proceedings  terminate  {k) ; 
and  must,  within  four  months  after  holding  any  inquest,  cause  a  full 
and  true  account  of  all  sums  paid  by  him  under  7  W.  IV.  &  1  Vict, 
c.  68,  including  all  sums  paid  to  any  medical  witness  (pursuant  to  6  &  7 
W.  IV.  c.  89),  to  be  laid  before  the  justices  assembled  in  quarter  ses- 
sions for  the  county,  or  at  any  adjournment  thereof;  and  must  accom- 
pany the  account  with  such  vouchers  as  under  the  circumstances  may 
seem  reasonable  to  the  justices.  He  may  be  examined  on  oath  by 
them  as  to  such  account,  and  they,  when  satisfied  of  its  correctness, 
are  to  make  an  order  on  the  county  treasurer  for  payment,  not  only  of 
the  sum  due  thereon  to  the  coroner,  but  also  of  6s.  8  J.  for  every  iaquest 
held  by  him  over  and  above  all  other  fees  and  allowances  to  which  he 
is  now  by  law  entitled.  And  such  treasurer  shall,  out  of  the  monies  in 
his  hands  arising  from  the  county  rates,  pay  the  coroner  the  sum  men- 
tioned in  such  order,  without  abatement  or  deduction ;  and  shall,  on  pass- 
ing his  own  accounts,  be  allowed  all  sums  paid  by  him  in  pursuance  of 
■uch  order  (/)•  The  act  applies  to  London  and  Southwark  (m),  and 
gives  to  town  councils  in  boroughs  the  same  powers  as  justices  in  ses- 
sions for  counties,  dsc. 

On  application  for  fees  under  these  statutes  the  court  of  quarter  ses- 
sions have  a  discretionary  power  to  consider  whether  the  inquest  was 
necessarily  and  duly  taken  ;  and  if  they  find  it  was  either  needlessly 
holden  or  illegally  conducted,  they  may  properly  refuse  an  order  for  fees. 
Thus  if  the  court  of  quarter  sessions  shall  be  of  opinion,  that  although 
the  party  on  whom  the  inquest  was  held,  died  a  sudden  death,  there  was 
no  ground  for  supposing  that  he  died  other  than  a  natural  death,  they 
ought  to  refuse  the  order  (n).  So  if  the  coroner  take  inquisition  on 
bodies  cast  up  by  the  sea,  which  it  is  the  usage  to  bury  (see  48  6.  III. 
c.  75),  or  inquisition  manifestly  informal,  as  if  signed  only  by  the  coro- 
ner and  foreman,  the  justices  may  fitly  withhold  the  fees(o).     On  ap- 


[*)  7  W.  IV.  &  1  Vict.  c.  68,  s.  1. 
;0  Id.  s.  3. 

fm)  Sect.  4. 

[ii)  R.  Y.  Kent  lJiuiiee»),  11  E«Bt, 
R.  229.  A  man  complained  of  pain,  sat 
down  in  a  chair,  and  tuddenl  j  died.  An 
inquest  was  taken,  and  though  the  coart 
on  the  facts  ezcolpated  the  coroner, 
Lord  BUembonmgh,  C.  J.,  said,  that 
there  were  many  instances  of  coroners 
hating  exercised  their  office  in  the  most 
vexatious  manner,  hy  obtruding  them- 
seWes  into  priTste  families,  to    their 


great  discomfort,  without  any  pretence 
of  tiie  deceased  haying  died  otherwise 
than  a  natural  death,  which  was  highly 
iUegal.  Though  4  Ed.  I.  st.  2,  de  ofieio 
eonmaioris,  requires  a  coroner  to  go  to 
the  place  **  where  any  one  is  slain  or 
iodaineiif  dead  or  wounded,"  it  gives 
him  no  jurisdiction,  unless  on  reasonable 
suspicion  that  the  party  came  to  his 
death  by  yiolent  or  unnxitural  means. 
See  3  Q.  B.  R.  340. 

(o)  Nolan's  Rep.  144.     By  6  &  7 
Vict.  c.  84,  8.  2,  after  22nd  August 
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jifccatioo  of  this  kind  the  court  of  quarter  sessions  is  to  judge  whether 
tkiaqointioDS  have  been  duly  taken ;  and  if  there  be  no  reason  for 
inpatmg  to  them  that  they  have  exercised  their  judgment  with  any 
inpiopef  bias,  the  court  of  queen's  bench  will  not  disturb  it  (p). 

Camtjf  Treasurer,} — ^This  officer  is  a  person  resident  in  the  county 
Of  dirisoD  appointed  by  the  justices  in  general  or  quarter  sessions,  on  Jirsi 
giringCf)  security  (r)  to  account  for  the  county  rates  paid  to  them,  and 
to  pay  rams  ordered  by  the  sessions,  and  faithfully  to  execute  his 
tnst(i).  An  alderman  and  justice  of  peace  of  a  city  is  not  capable 
of  bang  appointed  treasurer  of  the  county  of  that  city  (/)•  A  de  facto 
ckctioo  by  the  quarter  sessions  suffices  (u) ;  nor  need  it  any  longer  be 

ing  in  any  rach  inqniiition,  nnleis  the 
Mune  shall  be  proTed  to  haye  been  made 
therein  after  the  same  was  signed,  nor 
for  want  of  a  proper  yenne  where  the 
inquest  shall  appear  or  purport  to  haye 
been  taken  by  a  coroner  of  or  for  the 
connty,  ridtog,  dty,  borough,  liberty, 
difision  or  place  in  which  it  shall  appear 
or  purport  to  have  been  taken,  nor  (ex- 
cept only  in  cases  of  murder  or  man- 
slauf^ter)  for  or  by  reason  of  any  such  in- 
quisition not  being  duly  sealed  or  written 
upon  parchment,  nor  by  reason  of  any 
such  inquisition  having  been  taken  before 
any  deputy  instead  of  the  coroner  him- 
self, nor  because  the  coroner  and  jury 
did  not  allyiew  the  body  at  one  and  the 
same  instant,  proyided  they  all  yiewed 
the  body  at  the  first  sitting  of  the  inquest ; 
and  in  all  or  any  of  such  cases  of  tech- 
nical defect  as  are  hereinbefore  men- 
tioned, it  shall  be  lawful  for  any  judge  of 
either  of  H.  M.'s  courts  at  Westminster, 
or  any  judge  of  assize  or  gaol  delivery,  if 
he  shall  lo  think  fit,  upon  the  occarioa 
of  any  such  inquisition  being  called  ifth 
question  before  him,  to  order  the  samas 
to  be  amended  in  any  of  the  respects- 
aforesaid ;  and  the  same  shall  forthwitlk 
be  amended  accordingly. 

(p)  R.  y.  Kent  {Jystiees),  11  East,. 
230. 

(q)  Giving  the  security  is  not  a  con- 
dition precedent  to  the  party  beoomin^ 
treasurer  or  responsible  to  the  justices, 
A.  v.  Paituon,  4  B.  &  Adol.  9. 

(r)  As  to  the  bond,  see  Farr  v.  J7otft«, 
9  B.  &  C.  315. 

(9)  12  G.  II.  c.  29,  s.  6. 

\t)  jR.  y.  Patteton^  tupra, 

(«)  JR.  v.  Berifbrdihire  {Juiiieet),  1 
Chitt.  R.  709. 


IMSfioiaquritioa  fbud  upon  or  by 
oj  floraucr's  inquest,  nor  any  judg- 
■est  noorded  upon  or  by  virtue  of 
■fw^  inquisition,  AaXL  be  quashed, 
i^Qc^er  revened,  for  want  of  the  aver- 
■est  therein  of  any  matter  unnecessary 
^  W  proted,  nor  for  tlie  omission  of 
Ae  VMdi  •^  with  fonse  and  arms,"  or  of 
the  vords  "  gainst  the  peace,"  or  of 
^  *eidi  *'  against  the  form  of  the  sta- 
Wc**'  aar  for  tlie  omiarion  or  insertion 
dmj  other  words  or  expressions  of  mere 
^  V  enplusage,  nor  foir  the  insertion 
if  tib  vQffda  **  vipoa  their  oath,"  in- 
iMof  the  worda  "  npon  their  oaths," 
■'far  omitting  to  state  the  time  which 
Aeofcwe  waseoamitted  iHieatinMis 
Mt  tfe  cmenee  of  the  offimoe,  nor  for 
tte  time  imperfoctly,  nor  because 
or  pel  amis  mentioned  in  any 
■A  iaqaintion  is  or  are  designated  by 

*  Hsw  of  ofllee  or  other  descriptive 
instead  of  hia  her  or  their 
le  or  names,  nor  by  reason  of 

tke  sou-tasertion  of  the  names  of  the 
^■1  ia  the  body  of  any  such  inquisition, 

*  <f  lay  differeaoe  in  the  spelling  of 
^  Btaws  of  any  of  the  jurors  in  the 
^%  of  any  such  inquisition,  and  the 
'iBCi  laiwcribed  thmto,  nor  because 
1*7  jirar  er  jurors  shall  have  set  his  or 

or  marks  to  any  such  inqui- 
nd  of  subscribing  his  or  their 
or  names  thereto,  nor  because  any 
kor  marks  is  or  are  unattested, 
the  name  or  names  of  such 
f>  v  jurori  is  or  are  set  forth,  nor 
*enn  any  juror  or  jurors  has  or  have 
^Hd  hit  orthcir  ehri^ian  nameornamea 
^■sms  ef  an  initial  or  partial  signature 
**lr  and  not  at  full  length,  nor  because 
^  iBJ  ctasurcs  or  interlineations  appear- 
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certified  to  tbe  queen's  bench  (x).  The  senkms  may  contume  him 
from  time  to  time  in  his  office,  may  remove  him  at  pleasnre,  and  ap* 
point  another  (y).  By  sect  1  AB,he  most  keep  account  of  receipts 
and  payments,  and  dehver  in  a  true  account  thereof  every  general  or 
quarter  sessions,  on  oath  if  required,  with  proper  vouchers ;  which  when 
passed  shall  be  deposited  with  the  derk  of  the  peace.  By  sect.  3,  the 
discharge  of  the  justices  by  their  order  at  sessions  is  a  sufficient  release. 
By  sect.  12,  his  salary  was  20/. ;  but  may  now  be  increased  by  the  ses- 
sions, and  paid  out  of  the  county  rate(z).  He  must  publish  yearly  an  ab- 
stract of  his  accounts  (a),  and  must  attend  the  sessions  by  himself  or  suffi- 
cient deputy,  to  pay  costs  of  prosecutions,  &c.,  allowed  by  the  court. 


SECTION  VI. 

Of  Gaolers,  Keepers  of  Houses  of  Coreectioh,  &c. 

It  is  the  duty  of  all  gaolers  to  attend  on  the  court  of  quarter  sessions. 
Under  this  denomination  are  comprehended  all  persons  who  have  the 
custody  or  superintendence  of  the  prisons  to  which  the  jurisdiction  and 
cognizance  of  the  sheriff  or  of  the  justices  of  the  county  extend,  by 
whatever  name  they  may  be  usually  called.     Besides  the  obvious  duties 
of  the  gaoler,  in  bringing  the  prisoners  in  custody  who  are  to  take  their 
trials ;  in  bringing  vagrants  who  are  to  be  further  committed  or  dis- 
charged ;  and  in  taking  charge  of  such  other  prisoners  as  may  be  com- 
mitted to  his  care  by  the  court,  he  has  important  duties  to  discharge, 
which  have  been  distinctly  ascertained  by  the  recent  statute  for  con- 
solidating the  laws  relating  to  prisons  (&).     By  that  act  the  keeper  of 
every  gaol  or  house  of  correction  is  required  **  to  keep  a  jowrmd^  in 
which  he  shall  record  all  punishments  inflicted  by  his  authority  or  that 
of  the  visiting  justices,  and  the  day  when  such  punishments  shall  have 
taken  place,  and  all  other  occurrences  of  importance  within  the  prison, 
in  such  manner  as  shall  be  directed  by  the  regulations  to  be  made  under 
that  act  (that  is,  by  the   regulations  made  or  confirmed  at  every 
Michaelmas  quarter  sessions) ;  which  journal  shall  be  laid  before  the 
justices  at  every  general  or  quarter  sessions,  to  be  signed  by  the  chair- 
man, in  proof  of  the  same  having  been  there  produced"  (c).    By  the 
same  statute  he  is  further  required  to  make  a  report,  in  writing,  of  the 

(dr)  53  6.  III.  o.  113, 1. 1,  repoaUng  (a)  Id.  g.  18. 

11  G.  II.  o.  20,  ■.  3.  (b)  4  6.  IV.  c.  64. 

(y)  12  G.  II.  c.  29,  ■.  12.  (e)  4  G.  IV.  c.  64,  s.  10. 
(;r)  55  6.  III.  c.  51,  t.  17. 
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aeCnal  itate  and  oondkioii  of  the  prisons  under  his  charge^  and  of  the 
Monber  and  descriptioD  of  prisoners  confined  therein,  to  the  justices 
at  eicry  general  or  quarter  seauons ;  and  to  attend  at  such  sessions,  and 
gife  ansvera  upon  oath  to  all  such  inquiries  as  shall  be  made  by  the 
jailioes  at  a«ch  sessions,  with  respect  to  the  state  and  condition  of  the 
gaol  and  of  the  prisoneni,  and  any  other  matters  relating  to  the  prison 
inpecting  which  they  may  deem  it  necessary  to  inquire,  for  the  purpose 
of  cairyiiig  that  statute  into  efiect,  and  of  ascertaining  how  far  the 
chsafication  required  by  the  act  can  be  reduced  to  practice  (d).  He  is 
afao  eajoioed  by  the  same  act  at  er&y  quarter  sessions  of  the  peace,  to 
deEfcr  or  cause  to  be  delivered  to  the  court  a  certificate  signed  by  him- 
self roalaiwing  a  declaration  how  far  the  rules  laid  down  for  the  govern- 
of  lua  prison  have  been  complied  with,  and  pointing  out  any  and 
deriatioo  therefrom  which  may  have  taken  place,  on  pain  of  for- 
10/.  (€).  He  is  likewise  required,  one  week  before  the  Michael- 
iaakm  in  every  year,  to  make  up  a  return  of  the  state  of  his 
in  the  year  then  ending,  in  the  fiorm  contained  in  the  schedule 
to  that  act  marked  {B.\  and  to  deliver  or  cause  the  same  to  be 
dehvoed  to  the  clerk  of  the  peace  or  his  deputy,  for  the  use  of  the 
jastioes  aaKmbled  at  such  quarter  sessions  (/).  Nor  do  his  duties,  in 
mpeet  of  the  sessions,  cease  with  them ;  for  he  is  further  required,  on 
the  second  day  after  their  termination,  to  transmit  by  the  post  to  one 
of  her  majesty*s  principal  secretaries  of  state  a  calendar,  containing 
the  names,  the  crimes,  and  the  sentences  of  every  prisoner  tried  at  such 
session,  nnder  penalty  of  20L  if  he  shall  neglect  or  refuse  to  transmit 
sndi  calendar,  or  shall  wilfully  transmit  a  calendar  containing  any  false 
or  imperlect  statement  (^). 

Pritomere  in  Hausei  of  CorrectumJ] — Felons  may  be  committed  to 
a  house  of  eocrecdon,  being  a  public  gaol  under  One  of  the  queen's 
gMlers,  where  the  practice  has  been  so  since  1715  (A).  The  atten- 
tion of  the  legislature  has  been  directed  to  take  away  the  incon- 
venience and  expense  found  to  result  from  the  practice  of  committing 
Id  the  common  gaol  of  a  county,  persons  charged  with  offences  in- 
tended to  be  tried  at  county  assaies  or  sessions  hoMen  at  places  distant 

(/)  4  6.  TV.  e.  64,  t.  14.                       stmtate  in  sach  case  made  and  proiided, 
(f)  4  6.  IV.  c  64, 8. 81.    The  oerti-      nspeeting  the  gaol  of ,  under  bis 


_    aaybetinalMiaded:—  care  aa  gaoler  or  keeper. 

At  the  geaafal  qaarter  ssaskm  of  the         C/)  4  6.  IV.  c.  64,  a.  22. 

^jMelbr .bcUeaat •this (g)  4  O.  IV.  c.  64,  a.  20. 

dafof— ,iBtiM9wroroarLord— -^,  (A)  SeeAyaM,«rparfe,8T.  R.172; 

dM  cwtiScala  of  — — >  aooordlng  to  the  A»tamf€sperte,  12  M.  &  W.  456. 
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from  the  common  gaol ;  and  it  is  now  accordingly  provided  that  any 
justice  or  coroner  acting  within  their  several  jurisdictions  in  England 
and  Wales,  may  commit  for  safe  custody  to  any  house  of  correction 
situate  near  the  place  where  such  assizes  or  sessions  are  intended  to  be 
holden,  any  person  charged  before  them  with  any  offence  triable  thereat : 
and  whenever  any  such  persons  are  so  committed  for  trial  at  such 
assizes  or  sessions,  the  keeper  of  such  house  of  correction,  shall  deliver 
to  the  judges  of  assize  or  justices  at  sessions  a  calendar  (t)  of  all  pri- 
soners in  his  custody  for  trial  at  such  assizes  or  sessions  respectively,  ia 
the  same  way  that  the  sheriff  of  the  county  is  by  law  required  to  do 
when  prisoners  are  committed  to  the  common  gaol  of  the  county  {J). 

Persons  convicted  at  sessions  of  any  offence  for  which  they  are  liable, 
either  to  transportation  or  imprisonment,  may  be  committed  to  any 
house  of  correction  for  the  county  in  execution  of  the  judgment,  and 
in  case  of  commitments  of  persons  either  sentenced  to  transportation, 
or  pardoned  for  a  capital  offence  on  that  condition,  all  the  powers  given 
by  former  acts  to  sheriA  and  gaolers  for  removing  offenders  so  sentenced, 
are  extended  to  the  keepers  of  houses  of  correction  having  such  ofienders 
in  their  custody  (A). 

The  salaries  and  allowances  of  the  keepers  and  other  officers  in  the 
gaols  are  all  within  the  control  of  the  justices  of  sessions ;  who  may 
also  grant  a  superannuated  keeper  such  annuity  as  they  may  think 
proportioned  to  his  merits  and  length  of  service  (Q. 


SECTION    VII. 

Of  Conbtables, 

High  orChief  Constables  f  their  Appointmeni  andDuties.] — Whether 
high  or  chief  constables^  (vtz.,  constables  of  hundreds,  wapentakes, 
&c.,)  originated  with  the  statute  of  Winton^  13  Ed.  I.st.  2,  c.  6,  which 
mentions  them,  or  came  in  with  justices  of  peace  in  1  Ed.  III.  (st.  2, 
c.  16)  as  their  proper  officers,  or  existed  at  common  law  as  subordinate 
to  the  ancient  conservators  of  the  peace,  was  vexata  questio  (m) ;  but 

(0  Per  fViliiami,  J.,  2  Ad.  &  Bi.  a)  5  &  6  W.  IV.  c.  38,  s.  4. 

808,  R.  T.  Antroiut,  4  Ner.  &  M.  580.  U)  4  6.  IT.  c.  64,  ■.  26. 

**  A  calendar  is  a  mere  memorial  made  (m)  See  per  TVuitai,  J.,  H9rmi$*9 

outforgreatercertainty^lestby  mischance  com,  I  Mod.  13 ;  lUg.  t.  Wffoity  I  Salk. 

there  should  be  any  mistake  as  to  the  380  ;  Dalt.  e.  28 ;  2  Hawk.  c.  10,  a.  33  ; 

jndgment  which  is  the  binding  thing."  Vin.  Ab.  tit.  Omttable  (A)  \    1    Bla. 

0)  5  &  6  W.  IT.  c.  38,  s.  3.  Com.  115 ;  DongL  28—30. 
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tibe  pnqxMideraiioe  of  authority  seems  to  show  the  latter  (it).  The  high 
eoBStaUe  is  an  officer  of  high  importancey  as  forming  the  link  between 
diesdiDg  portion  of  the  magistracy,  and  all  the  petty  constables  and 
orerseers  thionghoat  the  hundred  or  di?ision.  He  has  the  same  authority 
ai  the  petty  constable  in  breaches  of  the  peace ;  and  both  were  formerly 
appomted  by  the  sheriff  in  his  coart  of  record,  the  toum  (o),  unless 
diere  wis  a  feudal  lord  of  the  hundred  who  had  a  leet ;  in  which  case 
he  was  hi^  constaUe,  and  his  steward  of  the  leet  admitted  the  petty 
coMtabks  chosen  there  by  the  homage  (p). 

Howerer,  after  the  disuse  of  the  sheriff's  toum,  the  right  of  appoint* 
isf  a  h%fa  or  chief  constable  devolved  on  the  general  body  of  the 
jistices  of  the  county,  or  of  the  riding  in  Yorkshire,  or  division  in 
Liacobshire  (9),  to  be  exercised  nowhere  but  at  their  general  or 
ipnter  sessions  (r).  But  now  by  7  &  8  Vict.  c.  33,  s.  8,  where 
high  constables  have  heretofore  been  usually  appointed  at  quarter 
Rsnons,  high  constables  of  such  places  shall  hereafter  be  appointed  by 
aeh  justices  as  may  be  present  at  the  special  sessions  of  their  division, 
heU  for  the  purpose  of  hearing  appeals  against  the  rates  of  the  several 
psrahes  in  such  division,  or  at  any  adjournment  thereof;  but  if  the 
hondred,  or  other  like  division  of  the  county  for  which  any  high  con* 
ttible  is  to  be  appointed,  be  not  included  within  tlie  limits  of  any  one 
Muon  of  the  county  for  which  such  special  sessions  are  held,  then 
the  jostices  of  the  peace  for  the  county  assembled  at  general  quarter 
KiBODs,  or  any  adjournment  thereof,  may  from  time  to  time  determine 
the  difision  of  the  special  sessions  at  which  such  high  constable  for 
the  tine  being  is  to  be  appointed,  and  shall  cause  notice  of  such  de- 
tenination  to  be  sent  by  post  or  otherwise  to  the  high  constable  for 
the  time  being  of  such  hundred  or  other  like  division ;  and  every  high 
ooostable,  whether  appointed  at  a  special  sessions  or  at  adjournment 
thereof,  or  at  a  court  leet,  or  any  oUier  special  court,  shall  if  present 
It  the  time  of  his  being  appointed  then  and  there  take  his  oath  for 
the  doe  execution  of  his  office ;  and  if  otherwise,  he  shall  forthwith  on 
the  receipt  of  his  appointment  go  before  the  next  or  some  other  justice 
ef  the  peace  for  the  county  in  which  he  resides,  and  then  and  there  take 
liis  said  oath  of  oflh» ;  and  he  shall  not  in  virtue  of  his  office  of  high 


(«)  SeentboritiM collected  arguendo^  <ieii  in  JZ.  t.  AdUardf  4  B.  &  Cr.  7 79 ;  and 

l9-  ▼•  Wmikmtom,  2  P.  &  D.  619  ;  10  other  cases  cited,  poiL 

iU.  a  E.  288,  8.  C.  (s)  See  Bvant  t.  Steventp  per  Lord 

(•)  4  last.  266.  Kenyan,  4  T.  R.  227. 

if)  Ddton,  e.  28 ;  Bm;.  Ab.  iU.  dm-  (r)  Btg.  t.  Watkinwn,  10  Ad.  &  E. 

«tiMt(A)683.    See  per  Lord  r<ii^.  288. 
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constable  be  required  to  take  any  other  oath  than  the  said  oath  for  the 
due  execution  of  his  office. 

Since  this  act,  it  may  be  doubtful  whether  they  can  any  longer  be 
sworn  in  except  as  above  {$).  They  are  bound  to  attend  the  quarter 
sessions  (J),  in  order  to  make  return  of  the  warrants  directed  to  them 
previous  thereto  (u),  to  receive  the  instructions  of  the  justices,  to  report 
the  state  of  the  queen's  peace  within  the  division,  and  if  required  by 
the  justices  (there  assembled)  to  give  security  to  account  for  county 
rates  by  them  received  (v).  They  may  also  be  required  by  the  sessions 
to  account  for  the  general  county  rate  by  them  received,  on  pain  of 
bring  committed  to  gaol  until  they  shall  so  account  (w) ;  and  to  pay 
over  the  money  in  their  hands  according  to  the  order  of  the  said  cou^, 
on  the  like  penalty  (or).  And  all  the  accounts  and  voucheis  shall,  after 
having  been  passed  at  the  said  sessions,  be  deposited  with  the  derk  of 
the  peace,  to  be  kept  among  the  records,  and  inq)ected  by  any  justice 
without  fee  (y).  But  high  constables  appointed  since  1st  Oct  1844, 
are  discharged  of  collecting  county  rates  (r). 


Petty  Constables.] — Petty  constables  are  officers  at  common  law  (a), 
They  must  attend  the  sessions,  and  are  called  over,  and  fined  by  the 
court  if  they  do  not  answer  (fr),  or  use  contumelious  language  to  it  (c). 
Their  duties  relative  to  their  parishes  are,  in  a  great  degree,  similar  to 
those  of  the  chief  constables  respecting  the  hundreds,  with  some 
additional  ones ;  such  as  reporting  the  state  of  their  respective  parish 
stocks  (d),  giving  evidence  respecting  the  execution  of  warrants  where- 
with they  may  have  been  charged  (e) ;  and  all  other  matters  pertaining 
to  their  office,  both  as  conservators  of  the  peace,  and  as  ministers  of 
the  justices  attending  the  court,  to  keep  it ;  also  attending  the  grand 
and  petit  juries  during  their  sittings. 


(«)  They  might  fbrmeiiy  be  awom  in 
by  wurant  from  the  genertl  or  general 
quarter  aesaiona.  Dalt.  c.  28.  See 
Tord  T.  Prawset  Stra.  625,  aa  cited  R. 
T.  WMiekmrth  {ink.),  7  B.  &  Cr.  577 ; 
E.  T.  BliU,  9  Eaat,  252,  n.  And  R.  t. 
Corfe  MuUen,  1  B.  &  Adol.  211,  ahowa 
the  office  might  be  ezecated  before  the 
party  waa  awom  in. 

See  next  page  aa  to  their  pnaiahaeBt 
for  refaaing  to  be  awom  in,  Ske.,  Sso. 

(/)  Dalt.  c.  185. 

(«)  See  po9t,  tit.  Jurort. 

(v)  Lodff€,  in  rt,  2  Ad.  &  E.  123 ; 
55  G.  III.  c.  51,  a.  19. 


(w)  12  6.  II.  c.  29,  a.  8. 

(«)  Ibid,  aee  a.  6  of  aame  act. 

(y)  12  G.  II.  c.  29,  a.  8 ;  55  G.  III. 
c.  51,  a.  12. 

(z)  7  &  8  Vict.  e.  33,  a.  6. 

(a)  Comprehending  for  Uua  pnrpoie, 
tithingmen,  boraholdera,  headborongha, 
thirdborongha,  and  chie^ledgea.  See  1 
Bnm'a  Jaat.  tit.  Coiutable. 

(&)  Dalt.  c.  185. 

(e)  Anom,  1  VentcU,  336 ;  JR.  t.  Xoav- 
den,  8  T.  R.  617. 

(d)  Seema  nnneceasarj  aince  7  &  8 
6.  IV.  c.  38. 

(9)  Sm  Bum'a  J. /<#.  CiNM/«Mt,  s.  3. 
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Piiilf  CaastabUs,  how  appointed  and  9wcmi  see  5  jr  6  nc/.c.  109, 
ale.]-*AtcommoD  law,  petty  constables  were  appointed  by  the  homage 
is  cMits  leet,  or  Tiews  of  frankpledge,  consisting  of  all  the  inhabitants 
ud  roideotB  within  the  dutrict,  or  in  the  sheriff's  toum  ;  and  though 
iha  nsage  was  departed  from  in  many  instances  from  the  disuse  of 
tkse  coaita,  it  was  paramonnt  to  all  others  where  it  still  remained  (/*); 
10  tfait  as  the  right  of  appointing  a  petty  constable  was  lyrtm^/aeie  in 
^lest,  if  there  had  been  no  defroilt  there,  the  sessions  had  no  power 
{g).  But  now  by  5  &  6  Vict.  c.  109,  s.  21 ,  (which  see  ante)  no  petty 
anuUe,  headborongh,  &c.,  is  to  be  appointed  for  any  parish,  town- 
ikip  or  tQI  not  eicepted  in  the  act  at  any  court  leet  or  toum,  or  other- 
m  tban  under  that  act. 

If  a  petty  constable  refused  to  be  sworn  in  before  a  justice^  he  conld 
m  be  committed  (A),  but  might  be  bound  orer  to  the  assiaes  or  ses- 
Booi  of  the  peace,  and  be  there  indicted  for  such  his  contempt  (t).  If 
Ud^  present  at  the  ket,  he  refused  the  oflfice,  the  steward  might  fine 
fa  (I);  and  if  absent,  the  homage  presented  his  refusal  at  the  neit 
coBit,  where  he  waa  amerced  (Z),  and  if  warranted  by  custom,  the 
tBwisinent  waa  distrained  for  (m).  If  there  was  no  such  custom,  the 
KMdy  was  by  action  of  debt  (n) ;  and  in  all  cases  where  a  high  or 
petty  coDstabk  duly  chosen,  refused  to  take  on  himself  the  office  and 
to  be  swom  in  accordingly,  within  a  month  after  his  appointment,  he 
■igiit be  indicted  at  the  sessions  or  assiaes;  when,  if  he  did  not  esft^ 
bUi  a  valid  defence  of  unfitness,  e.  g.  non-inhabitancy  in  the  district 
or  perish,  not  dwelling  conyeniently,  being  of  weak  body,  chosen  from 
ipken,  attendance  in  public  courts,  &c.,  &c.,  he  was  liable  to  be  pun- 


if)  SeeperLOTdrailm20»,C.J.,ln 
t.T.  Ailatd.  4  B.  &  Cr.  779 ;  Stepn^ 
(CbMteUc't)  Mw,  1  Balstr.  174 ;  lAm^ 
■Km  {OmdMet)  mm,  8trm.  798; 
Con.  D.  iU.  Ltet,  (M  6)  ;  Yin.  Ab.  tii. 
<W<ia.  O,  sad  iU.  OmMMU  (B)  ; 
1.  V.  Bmrnmd,  18.  M odL  116. 

(f)  JLt.  GfM^w,  Stnu  1213;  Ftti- 
^  19t;  JL  T.  Jtort/irfft,  Doag.  586. 
<•  nch  of  tke  act  29  O.  n.  c  85 
Mingto  Wflttmtaster).  "  and  oftny 
•^•rf  «  Teqaifcd  or  aatiioiiied  the 
"ffaotent  of  wof  coaitrttlw  or  Ugh 
OMtable  ai  any  ooort  left,  «M  r«p«led 
by2<d7ktc.47,s.l;  aadMtiieiM^eet 
rfWIilBH  aofta  leet,  or  of  taUnaoBre 
^prttyeotaMei  we  there  ippAiled, 
^  very  scBcnlfit  was  oommon  to  fliid 
ae  of  Moeeiity  by  Aeir 
in 


&c.,  or  byjoatiees  in  leaaioneaad  iwom 
Into  office  by  tnch  jnatioeay  17.  t.  Hew-' 
Mil,  12  Mod.  &  M.  180,  per  Hb/^  C.  J. 
This  httt  was  said  by  JSTewMit  to  be  on 
erery  aoooant  the  better  and  more  rega- 
ler  mode.  Hawk.  B.  2,  c.  10,  s.  37  ; 
and  see  it.  T.  ^Wmeftord,  Stra.  1149. 

(k)  Dalt.  c.  28 ;  Dyer,  29. 

(0  JZ.  T.  Cfrmolep,  Cro.  Car.  567;  2 
Hawk.  c.  10,  s.  46;  QreiiUy't  com,  8 
Bep.  38 ;  1Z.T.  Iiove,  Stra.  920. 

(k)  Beg.  T.  Aney,  Salk.  175. 

f  0  Atd. 

(m)  Pfetekerr,  Jngram,  Uid. ;  1  Ixnd 
Biym.  69;  12  Mod.  88;  1  Kenyon's 
L.  R.  618.  See  JZ.  t.  Ifofify,  3  Ad.  & 
E.  488  ;  5  N.  &  M.  461,  B.  C. 

(a)  See  1  CUtty  on  Pleadhig,  4th 
•fit.  99. 
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ished  by  imprisonment  or  fine  (o)«  This  remains  the  law  as  to  high  con- 
stables (p),  and  also  camm.  semb.  as  to  petty  constables,  headborougfas, 
&c.»  in  Cheshire  and  other  places  excepted  by  5  &  6  Vict.  c.  169,  s.  21. 

Appointing  Petty  Constables  in  Places  where  none  were  before,] — 
The  justices  in  general  or  general  quarter  sessions  seem  still  to  be  the 
judges  when  to  appoint  petty  constables  for  villages  that  have  not  had 
any  before  {q).  The  present  provision  for  appointing  a  constable  in 
room  of  any  constable^  on  his  death  (r)  or  **  disqualification '*  during 
his  year  of  office,  is  5  &  6  Vict.  c.  109,  s.  16,  ante. 

Constables  in  Towns  Corporate.] — In  towns  not  having  town  councils 
within  5  &  6  W.  IV.  c.  76,  the  corporations  cannot  choose  constables 
as  of  common  right ;  but  by  custom  they  may,  as  having  the  govern- 
ment  of  the  place  reposed  in  them ;  they  must,  however,  prescribe  for 
it  (s).  Before  the  municipal  corporation  act  just  mentioned,  charter 
justices  in  a  borough  had  the  same  authority  in  these  cases,  e.  g.of 
creating  a  high  constable,  as  justices  under  a  general  commission  (I) ; 
but  now,  in  boroughs  having  town  councils,  the  appointment  of  con- 
stables is  regulated  by  watch  committees,  see  5  &  6  W.  IV.  c.  76,  s.  76. 

Compelling  Justices  to  swear  in  Constables.] — ^The  queen*s  bench 
would  grant  a  mandamus  to  compel  the  justices  to  swear  in  such  con- 
stables as  had  been  duly  appointed  (u). 

Oaths  of  High  and  Petty  Constables.] — High  (or  chief)  constables 
are  no  longer  required  to  take  any  oath  but  that  for  the  due  execution 
of  the  office  (x).     Petty  constables  are  required  only  to  take  the  oath 


(o)  See  JZ. i,Ailard,A  B.  &  Cr.  772; 
Djer,  31 ;  R.  v.  Motley,  Bart,  3  Ad.  & 
£.  492  (fine  of  300/.  OYenmled) ;  Dalt. 
e.  29 ;  Yin.  Abr.  tit.  Qnutablti  Dyer, 
31,  Com.  Dig.  tit.  Privilege. 

(p)  See  7  &  8  Vict.  c.  33,  s.  8. 

{q)  Charley  {Village)  ease,  1  Salk. 
175 ;  3  Salk.  98,  S,  C,  It  U  there  said 
a  kamlet  has  no  constable,  bnt  a  vill 
may.  See  also  8,  C.  nom.  JR.  t.  Meweom, 
12  Mod.  180  ;  Holm^  (eaee  qf  Om. 
ttabU  of),  2  Keb.  557  ;  Bac.  Ab.  tU. 
OmetabU  (A),  684.  See  5  &  6  Vict.  o. 
109,  s.  4,  OMte, 

(r)  Byl3&14C.II.c.  12,  8.15,  the 
death  or  ** going  ouiqfthepariek**  of  the 
€onstable  daring  his  year  was  provided 


against.  Qamre,  if  this  last  is  a  "  dis- 
qnalification,"  within  5  &  6  Vict  ?  The 
appointment  most  under  13  &  14  Car. 
11.  have  strictly  complied  with  that  act 
Thns,  if  "  for  a  year,  or  till  others  be 
chosen,"  it  was  quashed,  B,  t«  Liele, 
Stra.  1090;  JZ.  w.  Jkarie,  Stra.  1050; 
2  Hawk.  P.  C.  c.  10,  s.  50 ;  Dalt.  c  29. 

(«)  A.  T.  Bernard,  2  Salk.  501 ;  1 
Lord.  Raym.  7.  94;  12  Mod.  115; 
Skinn.  669,  pi.  5. 

(I)  WeatAerMeadr,JDrewrg,  II  Eaat, 
168.  See  JR.  t.  /.  Green^  6  T.  R. 
228 ;  JL  T.  Leieeeter  (Jnetieee),  3  B.  8c 
Cr.  6. 

}%)  Hawk.  B.  2,  c  10,  s.  47. 

(«)  7  &  8  Vict  e.  33,  s.  8. 
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•f^fot  prescribed  by  5  &  6  Viet.  c.  100,  8. 7,  on/e,  wUch  hat  varied 
It  dftrent  periods. 

Fea  of  CwMtahhs  to  be  $ubmuited  to  the  Justices  in  Sessions,]'^ 
By  5  ft  6  VkL  c  100,  s.  17,  ojite,  the  court  of  quarter  sessions  has 
eo^ninBce  of  the  leea  of  parish  constables,  &c.,  for  performing  their 
ddes  aader  that  act  (y).  Special  constables  are  entitled  to  a  reason* 
thfe  remuneration  fiw  their  services  in  executing  warrants  in  cases  of 
tioay,  to  be  allowed  by  two  justices,  subject  to  the  confirmation  of  the 
jHboes  at  the  next  quarter  session,  whose  order  on  the  treasurer  of  the 
eonty  for  payment  is  necessary.  And  by  a  similar  mode  of  proceeding, 
1^4  eonstables  are  to  be  remunerated  for  extraordinary  exertions  in 
oKiof  tumuk,  riot,  or  felony  (s) ;  e.  g,  for  payments  made  to  special 
nwtibles  procured  by  him  by  direction  of  the  justices  to  suppress  riots 
itan  dectioQ,  and  duly  sworn  in  accordingly ;  and  also  for  sums  paid 
to  ordinary  constables  by  way  of  compensation  for  their  extraordinary 
ootions  fer  the  same  object  (a). 

Qmstable  might  appoint  a  DeputgJj^-AB  the  oflBce  of  petty  con- 
lUble  is  a  ministerial  office,  he  might  execute  its  duties  by  deputy  (6). 
He  may  still  find  a  substitute  to  be  approved  and  sworn  by  the  justices 
(c).  Even  a  high  constable  may  depute  any  competent  person  to  do 
I  puticalar  ministerial  act,  by  parol,  and  without  causing  him  to  be 
isora;  as,  for  example,  to  billet  soldiers;  and  will  remain  liable  for  his 
*ct  {d).  By  such  acceptance  and  swearing  of  the  deputy,  the  principal 
mdiKharged  from  all  responsibility;  and  could  not  be  required  to 
tan  on  the  defoult  or  absconding  of  his  substitute  (e). 

PreseMtmemte  bg  Constables.} — ^The  old  practice  for  high  and  petty 
ooBitablcs  to  make  presentments  of  various  matters  at  the  sessions  is 
aboUhed  by  recent  enactment,  at  least  as  to  the  indictable  and  other 
ofaoes  there  enumerated  (/).    Presentments  by  the  constables  of 

Middlesex  stand  on  a  different  footing  (g). 

*-  ■  -  -  ,  ,  -  , 

(y)  te  18  G.  III.  c  19,  s.  45.  lY.  t.  2 ;  and  tee  JZ.  v.  Bridgeweter 

(^  41  6.  111.  e.  76.  end  T»miim  Cmei  CompwKjf^  MichmeU 

(<)  JL  T.  Leitmter  (Jmstiees),  7  B.  mas  term,  1827,  7  B.  &  Cr.  514,  in 

ACS.  wbich  caie  this  act  wai  not  cited,  thongh 


[h)  S.  ▼.  Ooritr  1  T.  R.  252 ;  4  B.  U  bad  received  the  royal  aMent  on  the 

&Cr.  780;  7  DovL  &  R.  350.  21st  of  Jane  preceding.     Qv«r»,  if  a 

(e)  5  &  6  Yict.  e.  109,  a.  12,  emie.  high  eooitable  ii  still  bonnd  to  present 

(^  Meikmrtt  t.  Weiie,  3  Burr.  R.  defaalU  of  petty  eonsUbles  within  his 

iSf.  hondred ;  see  1  Bom's  J.,  28  ed.  827  ? 

(«)  AicrAiilT.  Ifills,  3  Bsp.  R.  56.  (p)  See  jMs/,  Ch.   iv.  a.  3;  Ch.  n. 

CO  7  &  d  G.  IV.  e.  38,  post,  Ch.  s.  17. 
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Rmnoval  of  High  amd  Petty  CamMtabltM.'] — High  constablet  aie  to 
be  removed  for  good  caoae  by  the  same  authority  which  iqppotnted 
them,  €.  g.  by  the  majority  of  Uie  justices  assembled  in  the  general  or 
quarter  sessions  (^).    As  to  remoying  petty  constables,  see  «fi^«  (t). 

Comtg  amd  Diitrici  Constables ;  or,  *'  Rwral  Poltce."]— By  an 
act  passed  27th  August,  1839  (j),  general  or  quarter  sessions  of  the 
peace  of  any  county  in  England  or  Wales,  may  report  to  the  Secretary 
of  State  the  necessity  of  an  additional  appointment  of  constables,  in 
numbers  of  not  more  than  one  to  each  1,000  of  the  population.  See 
postf  Chap.  XV. 


SECTION  VIII. 

Op  Grand  and  Petty  Jurors. 

The  multifarious  enactments  in  force  before  1825,  respecting  the 
qualifications  of  jurors,  and  the  mode  of  summoning  them,  are  now 
comprised  in  a  sii^le  statute,  6  G.  IV.  c.  50,  passed  in  that  year. 

Parties  liable  to  serve  at  the  Quarter  Sessions  on  Grand  (^)  and 
Petty  /urttff.]— Every  man,  except  as  thereinafter  excepted,  between 
the  ages  of  twenty-one  years  and  sixty  years,  residing  in  any  county  in 
Enghmd,  who  shall  have  in  his  own  name,  or  in  trust  for  him,  within 
the  same  county,  10/.  by  the  year  above  reprises,  in  lands  or  tene- 
ments, whether  of  freehold,  copyhold,  or  customary  tenure,  or  of 


(A)  Com.  Dig.  Lett  (M  5) ;  Ddton, 
c.  28,  p.  63 ;  lUg.  t.  White,  I  Salk. 
150 ;  1  Bvlst.  174  ;  Beg.  t.  fFs/ttMOU, 
supra, 

(<)  Petty  conitableflfheadboronghs,  or 
tlthi]ig-m«ii  appointed  and  iwom  in  a 
eonrt  leet,  eonld  not  be  discharged  by 
the  quarter  teuions  on  any  gronnd, 
Stepney  {Qmetable*e)  ease,  Bnlttr.  174 ; 
Lim^t<m{Cfmetabh'e)eaee,2  6tra.  798; 
Com.  Dig.  tit.  Leet  (M  6) ;  R.  t.  Bur- 
dm  and  Wak^fltrd,  Bamardiitoni  B.  R. 
Sep.  51.  For  that  eonrt  had  no  power 
to  difpkce  a  eonitable  dnly  appointed 
at  a  leet,  (IHd,)  except  in  the  inttanoe 
pronded  by  stat  13  &  14  C.  II.  c.  12, 
s.  15,  vis,  where  any  officer  oontianefl 
aboye  a  year  in  Us  offlce ;  in  which  ease 
they  might  diecharge  him  and  p«t  fai 
another,  "  till  the  lard  sliall  hold  a  court, 
ai  aforesaid.*'    If  they  refused,  iiMiMia- 


nnis  lay,  2  Hawli.  B.  2,  o.  10,  s.  38. 
If  the  leet  chose  unable  or  unfit  persons, 
the  lord  was  to  be  <<  dealt  with"  to 
choose  fitter  constables;  and  on  his 
default  complaint  was  to  be  made  to  the 
■ssiies  or  sessions  of  the  peace,  from 
whence  a  warrant  was  to  be  granted 
to  the  justices  of  peace  to  swear  and 
ehooaa  others  more  fit.  DirectioB  of  a 
judge  of  assise  at  Cambridge,  8  Car.  as 
cited  byDulton,  c  28,  p.t4«  But  it 
seems  that  the  sheriff,  or  lord,  or  stew- 
ard of  'a  leet,  and  ako  sochjustiosi  in 
or  out  of  session  as  had  power  to  ^poinl 
petty  constables,  might  lawftiUy  for 
good  cause  displace  such  as  tiiey  had 
tiiemselTes  appointed.  Hawkins,  B.  2, 
c  10,  s.  38 ;  Bokt.  174,  Stepnag  earn, 

U)  2  &  3  Vict.  c.  93. 

{k)  A  Norman  faistitoftioii.  Chief  Jus. 
tiee  Gilbert's  Common  Pleas,  ChiHp.  YI. 
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ffldent  demenie,  or  m  rents  issaisg  out  of  any  «och  Itods  or  tene« 
nofs,  or  m  tQeh  hLnds,  tenemeittSy  and  rents  taken  together,  in  fee 
nqJe,  fee  fafl,  or  for  the  life  of  himself  or  some  other  penon ;  or  who 
AaD  have,  within  the  same  coonty,  20/.  by  the  year  abore  reprises,  in 
Imb  or  tenements  held  by  lease  or  leases  for  the  absolute  term  of  21 
fBBi,  or  some  kmger  term,  or  for  any  term  of  years  determinable  on 
ay  lifeor  fives;  or  who,  being  a  householder,  shall  be  rated  or  assessed 
to  the  poor  late,  or  to  the  inhabited  house  duty,  in  the  county  of  Mid- 
iesa  on  a  vahie  of  not  less  than  30/.,  or  in  any  other  county  on  a 
fihtt  of  not  less  than  20/. ;  or  who  shall  occupy  a  house  containing 
sot  km  than  fifteen  windows,  shall  be  qualified  (/)  and  shall  be  liable  to 
wntimffrtmd  juries  in  courts  ofsessiam  of  the  peace,  and  on  petty 
jwriet  for  the  trial  of  all  issues  joined  in  such  courts  of  session  of  the 
peace,  and  triable  in  the  county,  riding,  or  division  in  which  every  man 
•>qflaMed  lespecUvely  shall  reside  (m). 

Parties  exempted  from  serving  on  Juries,'\ — From  this  liability  the 
fclbwing  parties  are  especially  exempted,  and  are  to  be  omitted  in  the 
Efts  prepared  under  authority  of  the  statute : — peers,  judges  of  the 
kiB^'s  courts  of  record  at  Westminster,  clergymen  in  holy  orders, 
priests  of  the  Roman  Catholic  faith  who  have  duly  taken  and  sub- 
nibed  the  oaths  and  declarations  required  by  law,  persons  who  shall 
tead  or  preach  in  any  congregation  of  Protestant  dissenters,  whose 
phoe  of  meeting  is  duly  registered,  and  who  shall  follow  no  secular 
occapation  bat  that  of  a  schoolmaster,  producing  a  certificate  of  some 
jutice  of  the  peace  of  their  having  taken  the  oaths,  and  subscribed  the 
Maiation  required  by  law;  Serjeants  and  barristers  actually  prac- 
tang;  members  of  the  society  of  doctors  of  law,  and  advocates  of  the 
dvil  law  actually  practising;  attomies,  solicitors,  and  proctors  duly 
admitted  in  any  court  of  law  or  equity,  or  of  ecclesiastical  or  admiralty 
jmiiction,  in  wluch  attomies,  solicitors,  and  proctors  have  usually 
beea  admitted,  actually  practising,  and  having  duly  taken  out  their 
certificates ;  officers  of  any  such  courts  actually  exercising  the  duties 
of  their  respective  offices ;  coroners,  gaolers,  and  keepers  of  houses  of 
eomctioa  ;  members  and  licentiates  of  the  royal  college  of  physicians 
Ik  London,  actually  practising ;  surgeons,  being  members  of  one  of 
tk  loyal  colleges  of  surgeons  in  London,  Edinburgh,  or  Dublin, 
and  actually  practising;  apothecaries  certificated  by  the  court  of  ex- 
of  the  apothecaries'  company,  and  actually  practising ;  officers 


(0  See  8  A.  &  Cr.  417;  IL  ▼.  Suitom.  («)  6  O.  IT.  e.  50^  s.  1. 
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m  hU  majestjr^s  army  or  nary  on  full  pay ;  pilots  licensed  by  the 
Trinity-honse  of  Deptford  Strond,  Kingston-upon-Hully  or  Newcastle- 
upon-Tyne,  and  masters  of  vessels  in  the  buoy  and  light  service,  em- 
ployed  by  either  of  these  corporations,  and  pilots  licensed  by  the  lord 
warden  of  the  cinqne-ports,  or  under  any  act  of  parliament  or  charter 
for  the  regulation  of  pilots  in  any  other  port ;  the  household  servants 
of  the  king :  oflScers  of  customs  and  excise ;  sheriff's  officers,  high 
constables,  and  parish  clerks  (n),  magistrates,  clerks,  ushers,  door- 
keepers and  messengers  of  the  police-courts  or  offices  established  in 
Middlesex,  Westminster,  and  Surrey  (o).  No  justice  of  peace  is  to 
be  summoned  or  impanelled  as  a  juror  to  serve  at  any  sessions  of  the 
peace  for  the  jurisdiction  of  which  he  is  a  justice  (p);  and  the  inha- 
bitants of  Westminster  are  expressly  exempted  from  serving  on  any 
jury  at  the  sessions  of  the  peace  for  the  county  of  Middlesex  (q)i 
— a  privilege  which,  being  conferred  by  statute^  does  not  seem  to  be 
taken  away  by  5  &  6  W.  IV.  c.  76,  s.  123.  The  councillors,  justices, 
treasurer,  and  town-clerk  of  every  borough,  are  exempt  from  serving 
on  juries  summoned  either  in  the  borough,  or  in  the  county  wherein  it 
is  situate  (r).  Burgesses  of  a  borough,  for  which  a  separate  court  of 
quarter  sessions  of  the  peace  is  holden,  are  exempt  from  serving  on 
juries  summoned  for  trial  of  issues  joined  in  a  court  of  general  or 
quarter  sessions  of  the  peace  in  the  county  wherein  such  borough  is 
situate  («).  Visitors  or  deputy-visitors  of  houses  of  industry  esta- 
blished by  parishes  incorporated  under  22  G.  III.  c.  83,  are  exempted 
by  s.  10  of  that  act,  which  is  not  repealed  by  6  G.  IV.  c.  50.  See, 
however,  4  &  5  W.  IV-,  c.  76,  s.  41. 

Besides  the  above,  all  persons  who,  before  6  G.  IV.  c.  50,  were  ex- 
empted by  virtue  of  any  prescription,  charter,  grant,  or  writ  (e.  g.  of 
privilege),  retain  their  privilege  (0 ;  but  the  late  municipal  corporation 
act  abolished  this  immunity  as  to  persons  in  boroughs  (u),  by  repealing 
that  enactment,  as  far  as  respects  them,  and  enacting  instead,  that  no 
persons  in  any  borough  shall  continue  to  be  exempt  from  serving  on 
juries  in  any  of  the  king's  courts  of  record  at  Westminster,  or  in  the 
superior  courts,  civil  or  criminal,  of  the  counties  palatine  of  Lancaster 
and  Durham,  or  in  any  court  of  assize,  nisi  prius,  oyer  and  terminer, 
gaol  delivery,  or  sessions  of  the  peace,  or  in  any  other  of  the  king's 


(fi)  6  O.  IV.  c.  50,  8.  2. 
(o)  2&3  Vict.  c.  71,8.4. 
(p)  6  O.  IV.  c.  50,  8.  48. 
Vg)  Id,  8.  49. 
(r)  5  &  6  W.  IV.  e.  76, 1.  122. 


(«)  Ibid. 

(0  6  6.  lY.  c.  50,  8.  2.     See  R.  ▼. 
Puffh,  Doug.  188 ;  Com.  Dig.  Priirihgt, 
(«)  5  &  6  W,  IV.  c.  76.  8.  123. 
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conits,  by  Tirtoe  of  any  writ,  grant,  charter,  prescription,  or  other- 


It  ii  said  to  be  the  practice  not  to  summon  those  persons  to  serve 
21  jorors  at  sessions  who  are  on  the  sheriflTs  list  to  serve  as  such  at 
the  anizes.  These  exceptions  are  cases  not  of  disqualification,  but  of 
acme,  on  account  of  a  similar  duty  elsewhere ;  therefore  any  of  the 
paities  returned  may  lawfully  serve  at  the  sessions  without  objection, 
if  they  take  (he  oath  required,  and  possess  all  other  qualifications  (x). 

The  following  persons  are  altogether  disqualified  from  serving  on  all 
juries  or  inquests  : — aliens,  except  on  the  trial  of  foreigners  entitled  to 
i'prjde  medietaie  lingua  ;  persons  attainted  of  treason  or  felony,  or 
CMTicted  of  any  crime  that  is  infamous,  unless  they  shall  have 
obtained  a  free  pardon  ;  and  persons  under  excommunication  or 
ortliwry(y). 


far  the  Return  to  Sessions  of  Names  of  Persons  quali- 
M  to  serve  as  Jurors,] — ^In  order  to  secure  the  service  on  juries  of  all 
pitiper  penons  in  due  rotation,  the  statute  proceeds  to  lay  down  a  plan 
fcr  the  return  of  their  names  to  the  sessions,  checked  and  controlled 
bf  the  supervision  of  the  magistrates.  For  this  purpose  it  requires 
thederk  of  the  peace  within  the  first  week  of  July  in  every  year,  to 
asae  and  deliver  his  warrant  to  the  high  constable  of  each  hundred, 
lathe,  wapentake,  or  other  like  district ;  by  which  he  shall  command 
thrm  to  issue  precepts  to  the  churchwardens  and  overseers  of  the  poor 
of  the  several  parishes,  and  to  the  overseers  of  the  poor  of  the  several 
tovmhips  within  their  respective  constablewicks,  requiring  them  to 
{lepare  and  make  out  before  the  1st  of  September,  a  true  list  of  all 
poioDs  then  residing  within  their  respective  parishes  and  townships 
^aalified  and  liable  to  serve  on  juries,  and  further  to  comply  with  the 
nqnsitions  of  the  statute  (z).  To  every  warrant  so  issued  by  the  clerk 
of  the  peace,  he  b  directed  to  annex  a  competent  number  of  precepts 
lad  r^aras  for  the  use  of  the  respective  persons  by  whom  such  pre- 
cepts are  to  be  issued,  and  such  returns  are  to  be  made,  which  docu- 
Beots  he  must  cause  to  be  printed  at  the  county's  charge. 

The  following  is  the  form  of  the  Warrant  provided  by  6  G.  IV.  c. 
^\  to  be  issued  by  the  clerk  of  the  peace  to  the  high  constables  of  the 
nnoos  districts  of  the  county. 


x)  3  BvB't  Jiutice,  tit.  Jurtfn,    .  (y)  6  6.  IV.  c.  50,  a.  3. 

1 25th  ed.  943.  (z)  Ibid. 
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^  . r     To  the  kigh  oonrtable  [or,  7b  OM  ^/il#  ki^k  cmUMm]  of 

.  <{  the  hundred  [/aM«,  waptniakt,  ^c]  of  ,  within  the  comity 

i-eforenid. 

These  are  to  require  yon,  within  fourteen  days  after  the  receipt  hereof,  to  isme 
and  deliver  [in  the  form  hereunto  annexed,  or  as  near  thereto  as  may  be]  your  pre- 
cepts to  the  churchwardens  and  OTerseers  of  the  poor  of  the  scTcral  parishes,  and 
to  the  overseers  of  the  poor  of  the  several  townships  within  your  oonstablewiek, 
requiring  them  to  make  out  and  return  true  lists  of  joron,  and  you  are  at  the  ssme 
time  to  annex  to  each  precept  a  sufficient  number  of  the  forms  of  returns  left  here- 
with ;  and  if  you  find  that  the  number  now  left  with  you  is  not  sufficient  for  all  the 
places  within  your  constablewick,  you  are  to  apply  to  me  for  more ;  and  you  are 
ftirther  required  to  attend  at  a  petty  sessions  in  the  last  week  of  September  next  (of 
which  you  shall  hsTC  due  notice) ;  and  such  lists  as  you  shall  there  recdTO  you  sre 
to  deliver  to  the  next  court  of  quarter  sessions  for  this  county  \ridiimg  or  ileiitoii], 
on  the  first  day  of  its  sitting,  and  at  the  same  time  to  make  oath  of  your  receipt  of 
such  lists,  and  that  no  alteration  has  been  made  therein  since  your  receipt  of  then. 

If  there  b  any  parish  within  your  constablewick  that  has  no  overseers  of  the  poor 
except  the  churchwardens,  you  are  in  such  case  to  treat  them  as  the  churchwardens 
and  overseers  of  such  parish,  and  to  direct  your  precept,  together  with  a  sufficient 
number  of  forms  of  returns,  to  them  accordingly ;  and  if  there  is  any  parish  or 
township  which  extends  into  any  other  constablewick  besides  your  own,  you  sie  to 
treat  erery  such  parish  or  township  as  within  your  constablewick,  provided  tbe 
principal  church  of  such  parish  or  township  is  situated  within  your  constablewick, 
and  you  are  to  issue  your  precepts  with  a  sufficient  number  of  forma  of  retom 
accordingly ;  and  these  several  matters  you  are  in  nowise  to  omit  upon  the  peril 
that  shall  ensue. 

Given  under  my  hand  at  >— *  in  the  said  county,  the  '  day  of——,  in  the 
year—. 

-^— ^— ^—  clerk  of  the  peace  for  the  said  county  {ridmg  or  dwmtmy 

The  following  is  the  form  of  the  Precept  provided  by  the  same  act, 
to  be  issued  on  the  warrant  of  the  clerk  of  the  peace  by  every  high 
constable  to  the  parish  officers  of  the  several  parishes  and  townships 
within  his  district,  and  which  minutely  explains  their  duties  : 

Hvn^ed  qf         j     ^^  ^^^  churchwardens  and  overseers  of  the  poor  of  tiw  parish 

io  unt.  <  .     ^^  ^^  oveneer  of  the  towmk^]  of • 

County  qf *- 

By  virtue  of  a  warrant  from  the  clerk  of  the  peace  of  tbe  said  county  [riding  or 
Jtettton],  unto  me  directed,  you  are  hereby  required  to  make  out,  before  the  first 
day  of  September  next,  a  true  list  in  writing,  in  tbe  form  hereunto  annffiiwi,  con- 
taining the  names  of  all  men,  being  natural  bom  subjects  of  the  king,  between  the 
ages  of  twenty-one  and  sixty,  residing  within  your  pariah  lor  townikip],  qualified  to 
serve  upon  juries ;  that  is  to  say,  of  every  such  man  who  has  in  his  own  name,  or  in 
trust  for  him,  a  clear  income  of  ten  pounds  by  the  year  in  lands  or  tenements, 
whether  of  freehold,  copyhold,  or  customary  tenure,  or  of  ancient  demesne,  situate 
in  the  said  county,  or  in  rents  issuing  out  of  any  such  lands  or  tenements,  or  in 
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mk  hmb,  t— wiwfci,  and  note,  takoi  together,  in  Cte  dmple,  or  Cte  tail,  or  for 

liif«iife,«rfBrtheliiiof  any  other  pcnone ;  tad  alio  oi  every  saoh  oiaii  who 

In  a  deir  laeeBM  ef  twenty  poonde  by  the  year,  in  lande  or  teneoMBte,  eitoate  in 

<kB  aid  eoantf ,  held  hy  leaae  for  the  abioliite  tenn  of  twenty<«ne  yean,  or  aome 

ioBpr  leni,  or  for  any  term  of  yean  determinable  on  any  life  or  Uvea ;  and  alao  of 

emjwaAmum  who  is  a  hoqacholder  in  yoor  pariah  [or  /ownaA^],  and  ia  rated  or 

■nnd  to  the  poor  rate,  or  to  the  inhabited  honie  dnty,  on  a  nine  of  not  leas 

(ha  leeuly  pomda  [if  in  Middimer,  ikiH^  powuU]  ;  and  alao  of  every  ench  ann 

the  iiern|iua  a  honae  in  yvmr  pariah  [or  iomukip],  containing  not  leaa  than  fifteen 

^akm;  and  yon  an  reqniied  to  make  ont  the  laid  list  in  alphabetieal  order,  and 

n  vrite  the  Christian  and  snmanie  of  every  man  at  fnU  length,  and  the  place  of  his 

Me,  hii  title,  qnafity,  onlHng,  or  bnainess,  and  the  nature  of  his  qualification,  in 

^  prapv  colnmns  of  the  fi>rms  herennto  annexed,  acoofding  to  the  spedmens 

pirn  in  saeh  eolnmna  for  yoor  gnidanee. 

lid  if  yon  ban  not  a  snificient  number  of  forms,  you  must  apply  to  me  for 

■r;  ad  in  order  to  aaaist  you  in  making  out  the  list,  you  an  to  refer  to  the 

pMrnts;  and  you  may,  if  you  think  proper,  apply  to  any  collector  or  assessor  of 

ten,  or  sny  other  officer  who  has  the  custody  of  any  house  tax,  land  tax,  or  other 

tn  mmmrnf  for  your  parish  [or  towmhip],  and  take  from  thence  the  names  of 

MS  10  q[Bafified ;  and  in  making  such  list,  you  an  to  omit  the  namea  of  all  peen ; 

d  js^m ;  an  dergyaaen ;  all  Roman  Catholie  prieats  who  shall  have  duly  taken 

m  labmihtd  the  ontha  and  declaration  required  by  law ;  all  ministen  of  any 

wytfition  of  Protestant  dissenten,  whose  place  of  meeting  is  duly  registered, 

pemded  they  foQow  no  secular  occupation  except  that  of  a  schoolmaster,  and 

pndaee  to  you  a  certificate  of  some  justice  of  the  peace  of  their  having  taken  the 

Mtln  sad  subscribed  the  declaretion  required  by  law ;  all  seijeants  and  barristen 

n  hv ;  dl  saemben  of  the  society  of  docton  at  law,  and  all  advocates  of  the  civil 

hv.  if  setaally  practiaing ;  and  all  attomies,  soliciton,  and  proctors,  if  actually 

pMliHug,  and  having  taken  out  their  annual  certificates ;  all  ofl&cen  of  the  courts 

rf  hv  ind  equity,  and  of  the  admiralty  and  eccleaiasticsl  courts,  if  actually  exercising 

tiie  dstica  of  their  respecti?e  offices ;  all  coronen ;  all  gaolen  and  keepen  of  houses 

if  conoction ;  all  memben  and  licentiates  of  the  royal  college  of  physicians  in 

Udsn,  and  all  aaemben  of  the  royal  college  of  surgeons  in  London,  Bdinburgh, 

isd  Dublin,  and  apothecaries  certificated  by  the  court  of  examinen  of  the  apothe> 

orici'  coospany,  if  aetnally  practiaing  as  physicians,  surgeons,  or  apothecaries 

n^aliiidj  ;  all  oflieen  of  the  army  and  navy  on  full  pay ;  all  pilots  licensed  by  the 

TmBty-hooae  of  Deptford  Stroud,  IQngston-upon-Hull,  or  Newcastle-upon-Tyne, 

Bd  aD  snsten  of  vessels  in  the  buoy  and  light  service  employed  by  either  of  those 

npontions,  and  all  pilots  licensed  by  the  lord  warden  of  the  cinque-ports,  or 

nder  aay  set  of  parliament  or  charter  for  the  regulation  of  pilots  in  any  o&er 

fKti ;  all  tibe  hooadiold  aervanta  of  her  majeaty ;  all  oflieen  of  custoaa  of  excise ; 

il  iberilbr  oiieen,  high  constables,  and  parish  clerics  [and  also  all  persona  exempt 

^Tutae  of  any  preaeriptioo,  charter,  gnnt,  or  writ]  (a). 

And  when  yon  have  asade  out  such  list,  yon  an  nnthorized  to  order  a  sufficient 

of  oopiea  thereof  to  be  printed,  the  expense  of  which  printing  wUI  be  allowed 


(i   But  aee  now  m  boroughs  (except  in  Westminster),  5  &  6  W.  IV.  c.  76>  s. 
m  sad  123,  enle,  p.  128. 
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yon  by  the  pariah  [or  iowiuh^]  ;  and  yon  are  required  on  the  three  first  Sundays  in 
September  next,  to  fix  a  copy  of  snch  list,  signed  by  yon,  on  the  principal  door  of 
e?ery  church,  chapel,  or  other  public  place  of  religious  worship  within  your  parish 
[or  toymtkip] ,  and  also  to  subjoin  to  every  such  copy  a  notice  to  the  followiog 
effect,  inserting  the  time  and  place,  of  which  you  shall  be  previously  informed  .—• 
"  Take  notice,  that  all  objections  to  the  foregoing  list  will  be  heard  by  the  justices 

in  petty  sessions  on  the  -—  day  of  September  next,  at  the  hour  of ,  at — ;" 

and  you  must  allow  any  inhabitant  of  your  parish  [or  towntk^]  to  inspect  the 
original  list,  or  a  true  copy  of  it,  during  the  three  first  weeks  in  September  next, 
gratis ;  and  you  are  also  further  required  to  produce  the  said  list  at  such  petty 
sessions,  and  there  to  answer  on  oath  such  questions  as  shall  be  put  to  you  by  ber 
majesty's  justices  of  the  peace  there  present,  touching  the  said  list ;  and  these 
several  matters  you  are  in  no  wise  to  omit,  upon  the  peril  that  may  ensue. 

Given  under  my  hand,  at  —■ ^-,  in  the  said  county,  the  — ,  day  of  — — ,  in  the 
year—--. 

Hiffh  Ckmitabli. 

Lists  of  Jurors  f  how  prepared,  affixed,  and  amended.] — In  pursuance 
of  this  precept,  the  cliurch wardens  and  overseers  are  to  prepare  lists  in 
the  following  form  : — 


Cbtm/y  ^— 

to  wit. 
Hundred  qf' 


{ 


The  return  of  the  churchwardens  and  overseers  of  the  parish 
of—  in  the  hundred  of  —  in  the  said  county,  of  men 
qualified  to  serve  on  juries. 


Parish  or  Township. 
[In  towns  add  the 
name  of  the  streets.] 

Christian  and 

surname  at  full 

length. 

Title,  quality, 

calling,  or 

business. 

Nature  of 
qualification. 

All  Saints,  Derby. 
King-street 
John-street 
Dnke-street 
High-street 

.    Duke-street 
Church-street 

Adams,  John 
Alley,  James 
Bond,  Henry 
Boyd,  Oeorge 
Cole,  Charles 
Cook,  John 

Esquire 

Merchant 

Baker 

Orocer 

Butcher 

Innkeeper 

Freehold 
Copyhold 
Leasehold 
Poor  Rate 
House  Assessment 

Windows 

The  list  so  made  out  by  the  parish  officers  is  to  be  affixed  by  them 
to  the  doors  of  the  places  of  worship  in  the  parish,  to  remain  during  the 
three  first  Sundays  of  September,  with  the  notice  subjoined  as  men- 
tioned in  the  precept  (6).  On  some  day  within  the  last  seven  days  of 
September,  in  every  year,  at  a  day  and  place  of  which  the  justices 
shall  have  given  notice  before  the  preceding  20th  August,  to  the  high 
constable,  churchwardens,  and  overseers  of  every  parish  and  township 
in  the  division,  the  justices  of  the  division  are  to  hold  a  special  (c)  petty 


(b)  6  G.  IV.  c.  50,  s.  9. 

\e)  A  petty  session  held  for  tliis  spe- 
cif purpose  seems  intended,  and  not  a 
''special  session"  properly  so  called, 


tiz,  one  of  which  every  magistrate  of  the 
division  must  have  notice ;  and  see  the 
phraseology  of  ss.  9  and  45,  in  which 
**  petty  session"  is  used. 
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Mfwi,  It  which  the  parish  ofiBcers  must  attend,  and  produce  their  lists, 
and  auver  on  oath  any  questions  which  may  be  asked  by  the  magis- 
tnteirespecthig  them.  At  this  petty  session  the  justices  are  autho- 
md^  00  the  oath  of  any  party  complaining  that  he  is  not  h'able  or 
^alfied  Co  serre,  e.  ff.  for  being  under  or  over  age,  or  want  of  qua- 
i^odoo  by  property,  Ac,  having  served  within  the  time  fixed  by 
«(.  42  (fof/,  p.  135),  or  on  other  proof,  or  on  their  own  knowledge, 
:o  tfrike  ha  name  out  of  the  Ibt  returned,  and  also  to  strike  out  the 
moa  of  men  disabled  by  lunacy,  imbecility  of  mind,  deafness,  blind- 
ae«,  paralysis,  or  other  continual  infirmity  of  body,  from  serving  on 

TWy  are  also  empowered  to  amend  the  lists,  by  striking  out  the 
ttws  of  persons  incapacitated  by  age,  &c.,  or  exempted  by  previous 
Knioe,  want  of  property,  &c.,  introducing  the  name  of  any  person 
Qfinperiy  omitted ;  or  to  correct  any  error  in  the  name  or  description 
d!  a  peiion  who  it  mentioned  in  such  lists,  notice  having  been  given 
ti>  the  party  to  be  affected  ;  or,  if  notice  be  not  previously  given,  at  an 
adjosned  sessions,  to  be  held  four  days  thereafter,  at  which  such 
pctiei  shall  be  called  on  to  show  cause  (e).  The  lists,  thus  corrected, 
i»to  be  allowed  and  signed  by  the  justices,  who  are  to  give  them  to 
^  high  constable,  who  is  to  deliver  them  to  the  ensuing  court  of 
icaiter  sessions,  upon  oath  that  no  alteration  has  been  made  in  them 
uce  he  received  them. 

UsU  io  be  kepi  by  Clerk  of  Peace^  and  copied  into  ''  Jurors' 
Book,**  to  be  deUwered  to  Skeriff.] — The  lists  so  returned  to  the  sessions 
i^  to  be  kept  by  the  clerk  of  the  peace  among  the  records  of  the 
vaioos,  arranged  with  every  hundred  in  alphabetical  order,  and  every 
pvah  or  township  within  such  hundred  also  in  alphabetical  order; 
isd  the  clerk  of  the  peace  is  required  to  cause  the  same  to  be  fairly 
ttd  truly  copied  in  the  same  order,  in  a  book  to  be  by  him  provided 
^  that  purpose  at  the  expense  of  the  county,  with  proper  columns  for 
*ikag  the  register  afterwards  directed,  and  to  deliver  the  same  book 
*«c  the  sheriff  of  the  county  or  his  under-sheriff,  within  six  weeks  next 
^  the  close  of  such  session,  which  book  shall  be  called  ''  the  jurors* 

^  fer  the  year "  (inserting  the  calendar  year  for  which  such 

^  b  to  be  in  use) ;  and  the  sheriff,  on  quitting  his  office,  is  to 
^fx  the  same  to  his  successor  (/).      Every  jurors'  book  so  pre- 

f>  6  G.  lY.  e.  SO,  fl.  10.    Sec  13      Ed.  I.  st.  1,  c.  38 ;  2  Inst.  447. 
ti.  L  rt.  I,  c.  38  :  2  Inft.  447.  (/)  6  O.  IV.  c  50,  s.  12. 

*)  6  6.  IV.  c  50,  8.  10.    See  13 
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pared,  ia  to  be  brought  into  use  on  the  Ist  Jamiary  after  it  is  lo 
delirered  by  the  clerk  of  the  peace  to  the  sheriff  or  his  under-sheriff, 
and  is  to  be  used  for  one  year  then  next  following  (g),  Froni  this  book, 
for  the  current  year,  and  from  this  only,  the  sheriff  is  to  return  the 
names  of  jurors,  unless,  indeed,  there  be  no  jurors'  book  for  the 
current  year,  and  tlien  he  may  return  names  from  the  book  of  the 
year  preceding  (A). 

Process  to  Sheriff  for  Return  of  Jurors  from  the  Bo<fy  of  the 
Countff,] — ^The  modem  statute,  6  6.  IV.  c.  50,  is  chiefly  directed  to 
the  formation  of  a  class  from  which  jurors  are  to  be  returned,  and  for 
the  fair  apportionment  of  duty  among  them ;  and  does  not  aftct  the 
process  by  which  the  sheriff  is  required  to  return  juries,  or  the  precept 
issued  by  him  in  obedience  to  such  process ; — except  that  the  sheriff 
is  to  be  directed  to  return,  and  to  issue  his  precept  for  the  return  of  a 
competent  number  of  good  and  lawful  men,  qualified  according  to  law, 
from  the  body  of  the  county  y  without  requiring  any  to  be  returned  from 
particular  hundreds  (t). 

Qrand  Jury,  by  what  Precept  summoned,] — ^The  grand  jury  are 
summoned  by  virtue  of  a  precept,  under  the  hands  and  seals  of  two 
justices,  directed  to  the  sheriff,  upon  which  he  is  to  return  twenty-four 
or  more  out  of  the  whole  county,  from  whom  the  grand  inquest  is  to  be 
taken.  By  6  G.  IV.  c.  50,  s.  1,  the  qualification  and  disabilities  of 
grand  and  petty  jurymen  at  sessions  are  precisely  similar,  and  the  names 
are  to  be  taken  from  the  same  returns  {k). 

Petty  Jury^  how  summoned,] — Before  the  holding  of  any  general 
or  quarter  session,  there  is  a  precept  issued  to  the  sheriff*  under  the 
hands  and  seals  of  two  justices,  requiring  him  to  return  twenty-four 
jurors ;  but  on  this  it  is  usual  for  him  to  return  forty-eight,  seventy-two, 
or  more,  according  to  the  size  of  the  bailiwick,  and  the  expected  num- 
ber of  prisoners,  in  order  to  provide  for  challenges  (/),  and  the  division 
of  courts  by  the  quarter  sessions.    The  award  or  precept  to  try  a  pri- 


M  6  O.  IV.  c.  50,  8.  12.  sad  Rom.  &  Rj.  177.    Aa  Iriih  peer 

!k)  Id.  fl.  14.  may  eerve  on  a  grand  or  petty  jory  if 

t)  6  G.  IV.  o.  50,  1.  13*    See  ante,  he  is  a  member  of  the  House  of  Com- 

p.  68,  and  po»t.  Chap.  VIl.  i.  4.  mons,  and  is  thus  to  aU  intents  and  par- 

(k)  At  osftjrer,  the  sheriff  is  not  bonnd  poses  a  commoner:  bat  not  otherwise, 

to  return  to  serve  on  the  (prand  jnry,  id.  117,  propter  homorii  ruptetwm:  and 

flQch  persons  only  as  appear  on  the  jqh  poit.  Chap.  VII.  s.  4. 

rors*  book.    See  6  G.  IV.  c.  50,  s.  39,  (/)  2  Hale,  263.    See  «ift,  p.  66. 


-  T    1  _     -_♦!»■ 
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after  he  bas  pleaded,  requires  only  that  twelve  should  come,  and 
tven^-fiMr  are  returned  cm  that  panel  (m).  If  the  panel  should  be 
frhaiMtcd,  by  reason  of  parties  returned  being  challenged  or  excused, 
the  oonrt  retains  the  power  which  it  possessed  before  the  act,  of  re- 
qifltia^  a  sheriff  to  return  a  jury  immediately  (see  post^  Chap.  VII. 

L,)  which  shows  the  propriety  of  the  sheriff  attending  by  a  competent 
ive  on  the  sessions,  as  it  is  not  fitting  that  so  important  a  duty 
ihiMiU  be  left  to  a  bailiff  or  other  subordinate  officer. 

Imdividuals  who  are  to  be  summoned  on  Grand  and  Petty  Juries, 
ami  Certificates  of  Service,] — In  order  to  provide  for  a  fair  distribution 
of  bboar  amoog  parties  qualified  and  liable  to  serve  on  grand  and  petty 
jwies  aa  the  session,  it  is  provided,  that  at  every  session,  the  clerk  of 
tke  pceoe  shall  make  out  a  list  of  such  perK>ns  as  shall  attend  to  serve 
OR  mmj  grand  or  petty  jury  at  such  sessions,  together  with  their  respee-> 
tivepieoes  of  abode  and  additions,  and  the  date  of  their  services ;  and 
diaB,  within  twenty  days  after  the  close  of  every  such  sessions,  transmit 
SM^  list  to  the  sheriff  or  under-sheriff  of  the  county,  who  is  required 
fiortkwith  to  register  the  names  of  the  men  indnded  in  such  list  in  the 
praper  columns  of  the  jurors'  book  for  that  purpose,  together  with  the 
dale  of  tbeir  services ;  and  every  man  so  summoned,  and  having  duly 
atteoded  or  served  until  dischai^ed  by  the  court  of  sessions,  shall, 
apon  application  by  him  made  to  such  clerk  of  the  peace  before  he 
depart  from  the  place  where  the  sessions  are  holden,  receive  a 
stifying  such  his  service,  which  certificate  the  said  clerk  of 
^kt  peace  is  required  to  give  on  payment  of  one  shilling  (a). 

Service  witiun  a  certain  Time  an  Exew^ifiumfrom  what  further  Ser^ 
aier.] — No  man  may  be  returned  to  serve  on  any  grand  jury  or  petty 
jary  at  any  sesnon  of  the  peace,  for  any  county,  riding,  or  division,  who 
has  served  as  a  juror  at  such  session,  within  one  year  before  in  Wales, 
or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rutland, 
or  two  years  before  in  any  other  county,  and  has  the  certificate  of  the 
dark  of  the  peace  of  having  so  served ;  and  if  any  sheriff  or  other 
AM  wilfiilly  transgress  in  such  respect,  the  court  may  and 
leqnired,  on  examination  and  proof,  in  a  summary  way  to  set  such 
CMi  the  ofiender  as  they  shall  think  meet  (o). 

Misconduct  in  summoning  or  excusing  Jurors,] — And  no  sheriff, 


(•}  2  Hak,  ass.    Sm  ant€f  p.  GR.  (o)  Id.  t.  42. 

(■)  €  O.  IV.  c.  50,  fl.  41. 
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under-sheriff,  or  other  officer,  shall,  directly  or  indirectly,  receive  any 
money  or  other  reward,  or  promise  of  money  or  reward,  to  excuse  any 
man  from  serving,  or  from  being  summoned  to  serve  on  juries,  or 
under  any  such  colour  or  pretence ;  and  no  officer  appointed  to  sum- 
mon juries,  shall  summon  any  man  to  serve  thereon  other  than  those 
whose  names  are  specified  in  the  warrant  to  him  directed  :  but  if  any 
party  shall  wilfully  transgress  in  such  respect,  summoning  parties  as 
jurors  who  are  not  named  in  the  warrant,  he  shall  be  liable  to  be  fined, 
on  summary  complaint,  by  the  court  within  whose  jurisdiction  the 
offence  shall  be  committed  (p). 

Time  and  Mode  of  Summoning  Jurors,] — ^The  summons  to  serve  on 
juries  at  the  sessions  must  be  made  by  the  proper  officer  ten  days  at 
least  before  the  day  on  which  the  juror  is  summoned  to  attend,  by 
showing  to  the  person  to  be  summoned,  or,  in  case  he  shall  be  absent 
from  the  usual  place  of  his  abode,  by  leaving  with  some  person  there 
inhabiting,  a  note  in  writing  under  the  hand  of  the  sheriff  or  other 
proper  officer,  containing  the  substance  of  the  summons  (q).  If  any 
officer  shall  summon  a  juror  less  than  ten  days  before  the  day  when  he 
is  required  to  attend,  such  officer  is  liable  to  be  fined  for  his  neglect  in 
the  discretion  of  the  court  (r),  and  he  should  himself  serve  the  sum- 
mons («). 

Fining  Jurors/or  non-attendance J}^ And  if  any  man  having  been 
duly  summoned  to  attend  on  any  kind  of  jury  at  a  quarter  sessions, 
shall  not  attend  in  pursuance  of  such  summons,  or  being  thrice  called 
shall  not  answer  to  his  name,  or  being  called  shall  be  present  but  not 
appear,  or  after  his  appearance  shall  wilfully  withdraw  himself  from 
the  presence  of  the  court,  tKe  court  shall  set  such  fine  on  every  such 
man  so  making  default  (unless  some  reasonable  excuse  shall  be  proved 
by  oath  or  affidavit),  as  the  court  shall  think  meet  (/). 

Exemption  from  serving  on  Juries,  how  claimed,  if  Names  remain 
on  Jurori  Li»is^ — Persons  exempted  by  law  from  serving  on  juries, 
but  whose  names,  however,  from  any  neglect,  are  not  struck  out  of 


(p)  6  6.  IV.  c.  50, 1.  43.  fine  tnd  impruoa  for  a  contempt,  if  they 

(q)  Id.  8.  25.  are  coarts  of  record,  as  the  court  of 

(r)  6  G.  IV.  c.  50,  8.  43.  quarter  seaaiona,  and  the  court  of  oyer 

(«}  See  3  B.  &  Aid.  489,  per  Abbott,  and  terminer.    Indeed  it  ia  the  constant 

C.  J.  practice  for  those  courts  to  fine  jurors 

(0  6  G.  IV.  c.  50,  8.  38.    This  was  who  do  not  attend."    Per  Hotro^d,  J. 

10  at  common  law.    **  Courts  inferior  to  4   B.  &  Aid.   223,  in  R.  ▼.  CUmeni 

the  courts  of  Westminster  may  clearly  Hilary  Term,  1821. 
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the  lists  made  out  by  the  parish  officers  at  the  petty  session,  and  who 
are  daly  sammoned  by  the  sheriff,  must  attend  and  claim  their  privi- 
lege from  the  court,  for  the  sheriff  cannot  return  it  so  as  to  exonerate 
them  <«). 

Penalties  an  Officers  far  Neglect  of  Duty  in  providing  Juries.] — To 
ensare  the  due  performance  of  the  duty  imposed  on  the  various  officers, 
Ko  respect  of  the  selection  and  summoning  of  juries,  they  are  made 
answerable  for  their  neglect  in  penalties.  Thus  the  clerk  of  the  peace 
n^lecting  to  cause  the  proper  forms  to  be  printed,  or  to  issue  his  war- 
rant with  such  number  of  the  prescribed  forms  as  he  shall,  bond  fide^ 
tlBok  sufficient;  or  neglecting,  within  three  days  after  application  by  a 
iiigh  constable,  to  deliver  an  additional  number  of  forms ;  or  to  provide 
tlie  jurors'  book,  and  deliver  it  to  the  sheriff  or  under-sheriff ;  or  to  give 
BOCice  to  the  sheriff  or  under-sheriff  of  any  error  certified  by  a  justice ; 
or  to  deliver  to  any  man  who  has  served  on  the  grand  and  petty  jury  at 
aessioiis,  a  certificate  of  his  service  on  application  and  payment  of  ]«. ; 
or  to  transmit  to  the  sheriff  or  under-sheriff  a  list  of  the  men  who  have 
attended  and  served,  will  forfeit  50/.,  half  to  the  queen,  and  the  other 
halfy  with  full  costs,  to  any  one  who  will  sue  in  either  of  the  courts  at 
Westminster  (r).  The  like  penalty  is  imposed  on  the  clerk  of  the  petty 
seKKKis  hoUen  for  allowing  the  lists,  omitting  to  give  notice  of  the 
holdiiig  of  such  session  to  the  parish  officers ;  and  on  the  sheriff  or 
Qoder-sheriff  making  an  undue  alteration  in  the  jurors'  book,  or  refusing 
to  deliver  over  that  book  to  the  succeeding  sheriff  within  ten  days  after 
he  shall  be  sworn  into  office  (x).  High  constables  neglecting  within 
loorteea  days  after  their  receipt  of  the  warrant  of  the  clerk  of  the  peace 
to  isBue  their  precepts  to  the  parish  officers,  with  such  number  of  proper 
forms  of  returns  as  they  shall,  hon&  fide^  deem  sufficient,  or  to  deliver 
additional  number  as  may  be  required  within  three  days  of  a 
l»  if  they  have  them,  or  forthwith  to  apply  to  the  clerk  of  the 
if  they  have  them  not ;  or  omitting,  after  due  notice,  to  attend 
at  the  petty  sessions,  to  receive  lists  tendered  to  them  by  the  justices, 
or  to  attend  and  deliver  them  at  the  ensuing  quarter  sessions,  or  altering 
say  list  after  receiving  it, — are  subjected  to  a  penalty  not  exceeding 
10/.  nor  less  than  40f.,  at  the  discretion  of  the  justice  before  whom 


(«)  2  Inst  448.    Triali  per  Pmt^  87 ;  &c.  jaron.    This  power  still  exists  on 

13  Ed.  I.  (West.  Sec.)  c.  38.   Judges  of  replied  by  6  6.  lY.  c.  50,  s.  62. 

iff  cowls  h«d  jnrisdictioQ  to  hear  com-  {v)  6  O.  IV.  c.  50,  s.  46. 

fUuits  of  improperly  svmmoaing  aged,  (x)  Id,  s.  51. 
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they  may  be  convicted  (y).  Every  chnrchwarden  or  overseer  neglecting 
(unless  prevented  by  sickness)  to  assist  in  making  out  his  list,  so  that 
it  may  not  be  ready ;  or  wilfully  omitting  any  proper,  or  inserting  any 
improper  name,  or  taking  any  money  or  reward  for  omitting  or  inserting 
any  name  whatsoever,  or  wilfully  omitting  or  inserting  a  wrong  descrip- 
tion ;  or  omitting,  in  case  the  forms  of  returns  supplied  be  insufficient, 
to  apply  for  more,  to  the  delay  of  the  list ;  or  neglecting  to  fix  a  copy 
of  the  list,  duly  signed,  and  with  the  subjoined  notice,  on  the  principal 
door  of  each  place  of  worship ;  or  refusing  to  allow  to  an  inhabitant 
inspection  of  the  list,  or  a  true  copy,  at  any  reasonable  time  within  the 
prescribed  three  weeks;  or  refusing  to  produce  the  list  at  the  petty 
sessions,  or  to  answer  questions  respecting  it  there  on  oath ;  or  to  attend 
such  sessions  or  an  adjournment ;  or  refusing  to  allow  the  petty  ses- 
sions, or  any  justice  of  the  peace,  on  due  request,  to  inspect  or  make 
extracts  from  any  poor  rate  in  his  custody,  for  the  purpose  of  correcting 
the  lists, — is  made  liable  to  a  like  penalty,  not  more  than  10/.,  nor  less 
than  40^.,  at  the  discretion  of  the  convicting  justice  (z).  And  the 
justice  before  whom  any  parish  officer  shall  be  convicted  of  a  wrongful 
insertion  or  omission  in  the  list,  is  required  to  certify  the  ^ror  to  the 
clerk  of  the  peace,  who  is  to  correct  his  own  list  accordingly,  and  give 
notice  to  the  sheriff  or  under-sheriff,  who  is  to  make  a  similar  correction 
in  the  jurors*  book  (a). 

Juries  in  Cities  and  Boroughs  havinff  separate  Jurisdiction ,  Civil  cr 
Criminal,'] — The  rule  for  qualification,  fixed  by  the  6  G.  IV.  c.  50, 
and  the  regulation  respecting  the  providing  lists,  is  not  extended  to 
liberties,  franchises,  cities  and  boroughs,  whether  counties  of  them- 
selves or  not,  which  possess  separate  jurisdiction,  civil  or  criminal ; 
but  in  such  places  the  panels  are  to  be  prepared,  as  directed  by  5  &  6 
W.  IV.  c.  76  (b) ;  excq>t  that  no  man  is  to  be  returned  to  serve  at 
the  London  sessions  who  is  not  a  housebokier  or  the  occupier  of  a 
shop,  warehouse,  counting-house,  chambers  or  office,  for  the  purpose 
of  trade  and  commerce  within  the  city,  having  lands,  tenements  or 
personal  estate  of  the  value  of  100/.  (c). 


(r)  6  0. 

iz)  Id,  8. 

(a)  6  O.  IV.  c.  50, 1.  45. 

(S)  Sect.  121,  122,  123,  poit. 


IV.  o.  50,  8.  44. 

45. 


(c)  6  6.  IV.  o.  50,  s.  50.    Thif  Mem 

still  in  force,  notwithstanding  5  &  6  W. 
IV.  c.  76,  s.  123.  See  the  aathorities 
collected,  on/e,  p.  128. 
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SECTION  IX. 

Or  Paosecutors,  Defkkdakts  and  With  esses:  tbeir  Attevd- 
ASCEy  AHD  Appearance  at  Sessions. 

Of  Pimeemtcrg^  and  Made  of  Prosecutitm.'] — It  is  said  generally 
tkt  ill  oftnces  shall  be  prosecuted  at  the  sessions  by  presentment,  in- 
ibnaation,  or  indictment  (d).  But  when  jurisdiction  is  given  to  the 
mnoa  to  hear  and  determine^  and  it  is  not  expressly  said  **  by  infer* 
■ttioo,''  the  ofience  must  be  prosecuted  by  indictment  only  (e).  As 
an  prosecutions  are  conducted  in  the  name  of  the  crown,  and  for  the 
piblic  security  and  benefit,  any  person  may  lawfully  prefer  an  indict* 
nest  fer  a  misdemeanour  or  felony;  but  it  is  not  usual  for  parties  thus 
to  interfere  unless  they  are  individually  aggrieved  by  the  offence,  or 
nstam  some  office  which  renders  it  peculiarly  incumbent  on  them  to 
bring  the  offender  to  justice.  A  criminal  prosecution  being  instituted 
io  the  name  of  the  crown  for  the  furtherance  of  public  justice,  and  to 
punirii  vic^tioQS  of  the  peace,  does  not  abate  with  the  death  of  the 
piQsecator,  like  a  civil  action,  even  though  the  injury  be  chiefly  of  a 
penooal  kbid,  as  an  assault  or  a  libel  (/) ;  and  any  engagement  made, 
or  security  given,  by  a  defendant  to  a  prosecutor  by  way  of  compromise, 
v<hoQt  leave  of  the  court,  is  invalid  (^)« 


RKognitanee  io  prosecute  or  give  jErMlfnce.]— When  a  charge  is 
made  before  a  magistrate  or  coroner,  he  may  bind  over  the  party 
naking  the  charge  to  appear  at  the  sessions  to  prosecute  and  give 
evidence,  and  also  all  who  can  give  material  evidence :  and,  on  their 
obitinate  refusal,  may  commit  them  for  their  contempt  therein.  This 
power  is  virtually  included  in  his  commission,  and  by  necessary  con- 
Kqnence  from  7  G.  IV.  c.  64,  passed  in  lieu  of  the  acts  of  P.  &  M.  (A). 
If  s  material  witness  for  the  prosecution  refuses  to  appear  pursuant  to 


{i)  Cob.  J}ig.  JmtHem  ^  Pe^ee  (D. 
')-^  See  tbe  eommiMion,  anie,  p.  79, 
tUi  dnM  docs  aot  make  tbeei  jvstiees 
tf  *'ercr  tad  tetniBcr,"  within  thoM 
pwnl  vordft  in  statutes,  for  that  it  a 
Wact  commtewon  of  another  nature, 
2  Hak,  44,  and  see  po§i,  Indcs,  tU. 


(e)  Sk^^mtm  ▼.  Herberi,  4  T.  R.  109. 
Set&T.  IVoif,  1  Ld.  Ken.  250. 
If)  ML  Y.  RUen,  1  Wile.  222,  in. 
for  inanlting  a  joatiee  in  the 


ezeeation  of  hie  dnty* 

(Sf)  Bdgcombe  ▼.  Rodd,  5  East's  R. 
294.    See  peel,  Chap.  V 11. 

(A)  2  Hale,  52,  282 ;  1  Hale,  586 ; 
Dalt.  chap.  164,  111 ;  2  Hawk.  chap.  8, 
s.  58;  chap.  16,  s.  2. — SembU,  this 
power  exists  only  as  to  persona  refasiag 
to  sive  evidence  aa  to  charges  against 
persons  tktn  under  examination,  R,  v. 
Cfropper,  8  D.  &  E.  166 ;  4  D.  &  R. 
Mag.  Caa.  42. 
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a  summons  calling  on  him  to  appear  and  testify  his  knowledge  of  a 
felony  or  misdemeanour,  it  seems  that  a  warrant  stating  such  refusal, 
and  commanding  a  constable  to  bring  him  before  the  justice,  would  be 
good  (t) ;  but  if  the  warrant  commands  him  to  be  brought  before  a 
justice,  to  find  sufficient  bail  to  appear  and  g^ve  his  evidence  at  the  next 
assizes  for  the  county,  and  testify  his  knowledge  concerning,  &c.,  it  is 
bad,  for  the  witness  might  have  been  unable  to  give  bail,  and  yet  have 
been  willing  to  give  his  own  recognizance  to  appear  and  give  evidence  (ifc). 
A  married  woman  is  incapable  of  entering  into  a  recognizance ;  but  if 
when  before  the  justice  she  altogether  refuses  to  appear  at  the  sessions, 
and  to  find  sureties  for  such  appearance,  when  such  appearance  is 
essential  to  the  conviction  of  an  ofifender,  she  may  be  committed  (/). 
The  usual  course,  where  a  married  woman  is  a  material  witness,  is  to 
bind  over  her  husband,  or  other  competent  person,  as  surety  for  her 
appearance.     Infancy  seems  no  objection  to  being  thus  bound  (m). 

The  following  is  the  form  of  the  recognizance  to  be  adapted  to  the 
case  of  a  prosecutor  or  witness  : — 

County  q/*—  1      Be  it  remembered,  that  on  the  —  day  of  -— — ,  in  the  year  of 
to  wit,  J  our  Lord  — ,  A.  B.  of  ,  in  the  county  of  — ,  labourer, 

[or  08  the  proper  addition  t«]  came  personally  before  me,  W.  D.,  eaqnire,  one  of 
her  mijeaty'a  justicei  of  the  peace  in  and  for  the  county  of  —  aforesaid,  and  ac- 
knowledged himself  to  be  indebted  to  our  sovereign  Lady  the  Queen  in  the  sum  of 

£ of  good  and  lawful  money,  to  be  levied  of  his  goods  and  chattels,  lands  and 

tenements,  by  way  of  recognisance  to  her  said  Majesty's  use,  upon  condition  that  if 
the  aboTe  bounden  A.  B.  shall  personally  appear  at  the  next  general  [or  yenerai 
quarter"]  session  of  the  peace,  to  be  holden  in  and  for  the  said  county  at  — ,  and 

then  and  there  prefer  a  bill  of  indictment  againat  C.  D.,  late  of ,  hatter  [or  «» 

the  proper  addition  it],  and  shall  then  and  there  give  evidence  [or^  in  the  case  of  a 
witness  only,  ehdU  give  emdenee]  concerning  the  same  to  the  jurors,  who  shall  in- 
quire thereof  on  the  part  of  our  said  Lady  the  Queen,  and  not  depart  without  leaye 
of  the  court,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force. 
Taken  and  acknowledged  before  me  the  day  and  year  aforesaid. 

W.  D.  («). 

The  following  is  the  form  of  the  recognizance  taken  from  the  party 
accused  and  his  sureties,  when  he  is  admitted  to  bail : — 

County  of 1      Be  it  remembered,  that  on  the  -— —  day  of  — ,  in  the  year  of 

to  wit»  J  our  Lord ,  A.  B. ,  late  of ,  in  the  county  of— ,  labourer, 

CD.  the  elder,  and  C.  D.  the  younger,  both  of  — » in  the  county  of ,  shoe- 

(0  See  8  T.  R.  110.  (I)  Bennett  ▼.  Wateon,  3  M.  &  S.  1. 

(k)  Evani  ▼.  Reee,  12  Ad.  &  E.  55.  (m)  Exp,  WilUamt,  M'CleU.  493 ;  13 

See  as  to  justices  power  to  summon  wit-  Pri.  670. 

nesses.  Bum's  J.,  tit.  Evidence^  s.  4.  (»}  See  E.  ▼.  St,  Alban*e  (Juetieee), 

29th  edit.  447  ;  and  tit.  Warranty  s.  1 ;  8  Ad.  &  E.  932. 
and  15  O.  III.  c.  39. 
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■ibn,  permallj  came  before  os,  W.  D.,  esq.,  and  tlie  Rev.  D.  P.  clerk ,  two  of 

kr  m^tttfB  jutkes  of  the  peace  in  and  for  the  county  of aforesaid,  and 

KToaDj  tad  respectiTely  acknowledged  themselTet  to  be  indebted  to  our  sove- 
R%B  Ladj  the  Qoeen  in  the  manner  and  form  following,  that  is  to  say,  the  said 
A.  B.  in  the  snra  of  twenty  pounds  of  good  and  lawful  money,  and  the  said  C.  D. 
tte  dder,  and  C.  D.  the  yoonger,  in  the  respective  snms  of  ten  pounds  each,  of 
ike  good  and  lawfol  monies,  to  be  respectiTely  levied  of  their  goods  and  chattels, 
bads  sad  tenements*  to  the  nse  of  onr  said  sovereign  Lady  the  Qneen,  her  heirs  and 
if  the  said  ▲.  B.  shall  make  de&olt  in  the  performance  of  the  condition 


Now  the  condition  of  this  recognizance  is  snch,  that  if  the  above  bound  A.  B.  do 
aad  than  personally  appear  before  the  justices  of  our  said  sovereign  Lady  the  Queen, 
■ligaiJ  to  keep  the  peace  in  end  for  the  said  county  of  ,  and  also  to  hear  and 
idenaat  divers  felonies,  trespasses,  and  other  misdemeanours  within  the  said 
sooty  committed,  at  the  next  general  [or  general  quarter]  session  of  the  peace  to 
he  WUea  inandyin^  ike  •aid  eoMiUp  qf  (o)  ,  at  ,  in  the  same,  then  and 

time  to  answer  our  said  sovereign  Lady  the  Qneen,  for  and  concerning  the 
idoaiou  taking  and  stealing  a  certain  [mai/Joiitii^  ike  ariieie']  the  property  of  X. 
T^  wherewith  the  said  A.  B.  stands  charged  on  suspicion  before  [the  juetiee  who 
aemtitted  the  ofemder],  and  do  and  receive  what  by  the  court  then  and  there  shsll 
he  cagoinsd  him,  and  shall  not  depart  the  court  without  leave  or  license :  then  the 
shore  written  recognisance  shall  be  void  and  of  none*  effect,  otherwise  to  remain  in 


Taken  and  acknowledged  as  above  written  before  us, 

W.  D. 
D.  P. 

Recognizance  to  appear ,  how  to  he  attested.] — ^To  such  recogni- 
lances  the  justices  are  to  subscribe  their  names  respectively,  without 
Ksling  them  ;  but  the  persons  bound,  and  orally  acknowledging  them- 
idves  before  the  magistrates  to  be  so  bound,  need  not  set  their  names 
to  them,  for  they  are  witnessed  only  by  the  record,  and  not  by  the 
psrty's  seal  (p).  They  are  matter  of  record,  so  soon  as  they  are  taken 
tad  acknowledged,  although  not  made  up,  but  only  entered  in  the 
booksof  the  magistrate  thus,  e.^. ''A. B.  in  40/.  to  appear,  &c.*'(q)^ 

Recognizance  to  appear  to  be  certified  to  the  next  Session,] — ''And 
every  justice  that  shall  take  any  recognizance  for  the  keeping  of  the 
peace,  shall  certify  the  same  to  the  next  session,  that  the  party  bound 
may  be  called ;  and  if  he  make  default,  the  same  default  shall  be 
recorded,  and  the  recognizance,  with  the  record  of  the  default,  be  sent 

(o)  This  is  suflident  for  a  comity  (p)  Dalt.  J.,  c.  176. 

mrioBs,  because  the  time  of  holding  (9)  Dalt.  c.   168 ;  Staundford's    Pi. 

tbcm  is  filed  by  statute ;  but  a  party  is  Cor.  77  a  i  Barl.  Recog.  454  ;  but  see 

BQt  «{ully  bound  to  take  notice  of  the  Glynn  v.  Thorpe,  1  B.  &  Aid.  153.    As 

^  of  holding  a  borough  sessions.    Per  to  the  forms  of  recognizances,  and  the 

l4ird  Ahnyer  in  Parmer  v.  Moun^fort,  notice  to  be  given  to  sureties  before  en- 

9  U.  &  W.  100.  tering  into  them,  see  3  G.  IV.  c.  46,  s.  4. 
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and  certified  into  the  chancery ^  king's  bench,  or  exchequer**  (r).  Per- 
sons under  recognizance  who,  in  consequence  either  of  bills  not  having 
been  preferred  or  found,  may  not  be  called  on  to  answer  or  give  evi- 
dence, must  see  their  appearances  recorded,  so  as  to  enable  the  court  to 
order  the  recognizances  to  be  cancelled ;  or  their  attendance  is  no 
attendance  at  all,  and  they  have  ''  departed  without  leave  of  the 
court,^'  contrary  to  their  recognizances. 

Arresting  for  Treason,  Felony,  and  Breach  of  Peace,  Seditious 
Libel, and  certain  Misdemeanours, before  Indictment  found  J] — It  is  now 
clearly  settled,  contrary  to  the  opinion  of  Lord  Coke,  that  in  every  caseot 
treason,  felony,  and  actual  breach  of  the  peace,  a  magistrate  may  issue  his 
warrant  to  bring  the  party  before  him,  and  may,  after  examination,  com- 
mit or  bind  him  over  to  appear,  although  no  indictment  has  been  found 
against  him  {s) ;  indeed,  notwithstanding  some  doubt  entertained  in  more 
modern  times,  it  may  now  be  taken  as  law,  that  in  every  case  of  misde- 
meanour which  is  indictable  at  the  sessions,  and  subjects  the  offender 
when  convicted  to  corporal  punishment,  he  may  be  arrested  and  held  to 
bail  in  the  first  instance ;  and  this  has  been  holden  proper  in  cases  of 
libel,  as  tending  to  breach  of  the  peace  (t).  There  are  some  misde- 
meanours for  which  this  course  is  expressly  authorized,  as  keeping  a 
disorderly  house  (u),  and  obtaining  money  under  false  pretences  (x) ;  but 
it  is  not  usual  nor  proper  to  arrest  the  party  accused  before  an  indictment 
is  found  against  him,  except  in  these  instances,  and  in  cases  of  felony, 
breach  of  the  peace,  or  misdemeanours  directly  tending  to  produce  great 
and  immediate  evil,  or  involving  an  attempt  to  commit  a  felony,  unless 
there  is  strong  reason  to  believe  that  the  party  accused  intends  to  fly 
from  justice.  It  is  not  usual  for  a  justice  to  issue  a  warrant  on  a  charge 
of  perjury,  conspiracy,  or  private  libel ;  and,  of  course,  such  a  proceed- 
ing would  be  wholly  improper  in  a  case  of  nuisance,  or  other  charge 
involving  questions  of  right.  In  these  cases,  the  usual  and  discreet 
practice  is  to  prefer  an  indictment,  on  which,  when  found,  process,  as 
of  right,  must  be  awarded  (y). 

Blank  in  Warrant.] — A  magistrate  should  not  seal  or  issue  any 
warrant  in  which  a  blank  remains  to  be  filled  up  {z) ;  for  if  the  process 

(r)  3  H.  VII.  c.  1.     And  see  7  6.  IT.  the  act  as  relateg  to  obtaining  by  false 

c.  64,  8.  2,  3|  4,  ante,  p.  9,  10.  pretence  or  pretences  any  property  as 

(«)  2  Hale,  72,  108,  110  ;  Hawk.  B.  therein  mentioned  by  7  &8  6.IV.  c.  27? 
2,  c.  13,  s.  18.  (y)  Vide  post,  as  to  bench  warrants. 

(0  Butt  y.  Qmant,  1  Brod.  &  Bingh.  {z)  See  2  Hale,  114 ;  Dalt  c.  169 ; 

548.     See  2  East,  18,  R.  r.  Higghu.  Burslem  t.  Fern,  2  Wils.  47  ;  Houim 

(u)  25  6.  II.  c.  36,  s.  6.  y.  Barrow,  6  T.  R.  122;  2  Hawk.  c. 

(«)  30  6.  II.  c.  24,  B.  16.     Qfugre,  if  22,  s.  3. 
in  force  since  the  repeal  of  so  much  of 
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be  dtkaift  m  tbe  frame  of  it,  e.  g.  if  there  is  a  mistdce  in  the  name 
er  additioD  of  the  person  on  whom  it  b  ordered  to  be  ezecoted,  or  if 
the  Dsoie  of  sach  person,  or  of  the  officer  intended  to  execute  it,  is 
issertad  (or  interlined  or  altered)  vrithout  antiiority  after  the  (sealing  or) 
inig  the  process,  or  if  the  officer  exceeds  the  limits  of  his  antho- 
ritj,  the  killing  him  by  the  person  whose  liberty  is  thus  invaded,  will 
anooDt  to  no  more  than  manslaughter  (a).  If  the  name  of  the  ofiender 
■  onkoown,  tbe  warrant  most  describe  him  in  the  best  manner  the  case 
vifl  allov,  e,  g,  as  it  seems,  by  any  description  of  person,  height,  age, 
narks,  &c.,  ftc.  (6).  But,  if  after  the  magistrate  has  at  any  time  signed 
\  wvniDt,  he,  before  issuing  it,  fills  it  up  with  tbe  name  of  the  party 
to  be  arrested,  it  is  a  regular  proceeding  (c),  and  killing  the  officer 
vlio  endeavours  to  execute  it,  is  murder  {d). 


Executing  Warrant  hy  Constable,'] — Since  5  G.  IV.  c.  18,  s.  6, 


(<)  Foster's  Crown  Law,  312 ;  1  Hale, 
457.  See  per  Lawrence,  J.,  in  Cb/e  t. 
AAm,  6  T.  R.  236 ;  In  Hmum  ▼. 
Bmem,  6  T.  R.  122  (1794).  Lord 
l^nHftm  nld  lie  Temembeied  a  CMe  of  a 
iomt  natsre  ariaing  from  altering  a 
VHmt.  A  gentleman  haTing  obtained 
•  lunat  direeted  to  a  theriiTa  officer 
to  tRot  luB  debtor,  struck  out  die 
oioer'B  name  and  inserted  his  own  in 
id  itcad.  He  was  afterwarda  shot  by 
tbe  dffrndant  in  amstiiig  bim,  and  tbe 
Aaoe  WIS  held  to  be  at  most  only 
■ilsiUliliii ,  the  artest  being  illegal. 
Aad  we  Annnal  R^gvter  for  1759,  the 
OK  of  ooe  StrfCBSon,  indicted  at  Ches- 
ter anima  Ibr  the  mnrder  of  Eleoek,  an 
ittoney.  The  ofioer  or  other  person 
to  whom  the  warrant  is  directed,  shoold 
teaadf  be  present  at  its  ezeeation, 
BmreU  ▼.  Friee,  9  Bingh.  566. 

(i)  E.  f .  "  the  body  of  a  man,  whose 
siBe  is  nnknown,  bat  whose  person 
■  veil  known,  and  who  is  employed 
M  ^  dmer  of  eattie,  and  wears  a 
Wge,No.573,"  i  Hale,  577.  Bnt where 
Ike  vmriHt  omitted  even  the  christian 
SBMof  te  iadnridoalto  be  taken,  with- 
•et  sasi^niag  any  reason  Ibr  the  omis- 
MB,  or  giviag  any  more  distingnishing 
pailkulais  lespecting  htm,  than  that  he 
VIS  one  of  the  aona  of  a  party  named, 
4s  ifaisling  the  arrest  thereon,  and 
Ufiag  te  person  attempting  to  make 
k,  was  hcid  not  to  be  motder,  R,  ▼. 
Asd.  1  Mood.  Cr.  C.  281.     N.  B.— 


The  wanant  directed  the  officer  to  take 
*'  Hood,  of  B.,  in  the  parish 

of  F.,  by  whatsoever  name  he  may  be 
called  or  known,  being  one  of  the  sons 
of  Samuel  Hood,  to  answer,  &c."  See 
per  Thtdal,  C.  J.,  Hoye  t.  Buth,  1  M. 
&  6r.  785  ;  R.  ▼.  StockUy,  1  East's  P. 
C.  310.  The  party  to  be  arreated  is 
entitled  to  know  by  the  warrant  that  the 
parties  bearing  it  are  authorised  to  exe- 
cute it.  See  R.  ▼.  Weir,  1  B.  &  C.  288, 
per  Barley,  J. ;  and  4  B.  &  A.  536;  6 

B.  &  C.  164 ;  2  Taunt.  399.  If  the 
warrant  describe  the  name  of  the  party 
to  be  arrested  as  John,  when  it  reiily  is 
Richard,  it  is  bad,  Hope  ▼.  Buih,  1  M. 
&  Gr.  775 ;  see  Cole  ▼.  Hhideon,  6  T.  R. 
234,  S.  P. 

(c)  Semble,  by  the  principle  of  recog- 
nition, Goodtitle  ▼.  Woodward,  3  B.  & 
Aid.  689  ;  Doe  d.  ManM  t.  WaiierM, 
10  B.  &  Cr.  626 ;  Doe  d,  Rhodei  ▼.  Ho- 
btnMom,  3  Bingh.  (N.  C.)  677 ;  Doe  t. 
Summertett,  1  B.  &  Adol.  138  ;  Doe  d, 
JoUiffe  T.  Sybom,  2  Esp.  677 ;  R.  ▼. 
Warufiekthire  (Juetieea),  1 N.  &  P.  153 ; 
4  B.  &  Cr.  923,  8,  C. 

(d)  Per  Lord  Kettyon  in  R,  v.  Wtn- 
wiek  (ink.)  8  T.  R.  455 ;  2  Leach,  C. 

C.  929;  1  Leach,  114  ;  but  gtuere,  see 
10  St.  Tri.  462 ;  East's  P.  C.  c.  5,  s.  87. 
The  warrant  must  be  eeaied  as  well  as 
rigned  by  the  justice,  2  Haw.  Ch.  13,  s. 
21 ;  unless  the  seal  be  dispensed  with  by 
any  sUtute  (e.  g.  12  C.  II.  c.  24,  s.  25), 
PadJMd  ▼.  Cabell,  Vrmen,  411.^ 
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a  constable  to  whom  a  warrant  is  directed,  not  by  name,  but  by 
description  of  his  office  («.  g.  constable  of  W.),  may  execute  it  cut 
of  his  own  precinct,  if  the  place  where  he  so  executes  it,  is  within 
the  jurisdiction  of  the  magistrate  who  granted  or  backed  it.  Be- 
fore that  act  he  was  not  justified  in  executing  a  justice's  warrant 
out  of  his  own  precinct,  unless  it  was  directed  to  him  by  name  (f ) ; 
and  as  at  common  law  he  was  not  compellable  to  execute  it,  though 
directed  to  him  by  name,  out  of  his  own  precinct(/),  so  since  the  act 
he  has  a  similar  option  as  to  warrants,  whether  directed  to  him  by 
name  or  in  his  official  capacity  (^):  for  it  merely  places  warrants 
addressed  to  peace  officers  in  their  official  character  on  the  same 
footing  as  those  addressed  to  them  by  name  previously  stood.  The 
act  is  confined  to  warfants  issued  by  justices  of  peace  having  the 
limited  jurisdiction  described  in  it,  and  therefore  does  not  apply  to  the 
warrant  of  a  judge  of  the  queen's  bench  (A)«  Qtiarre,  whether  justices 
in  quarter  sessions  who  issue  a  bench  warrant  are  judges  of  a  court, 
or  within  the  act  as  ^'  justices  "  (t)  ? 

Compelling  Witnesses'  Attendance*] — It  remains  to  notice  the  pro- 
cesses by  which  witnesses  are  compelled  to  attend. 

When  any  person  is  brought  before  a  justice  by  warrant,  or  other- 
wise, for  felony  or  misdemeanour,  we  have  seen  (p.  139,)  that  it  is  tbe 
magistrate's  duty  to  bind  over  the'  informant  and  any  witness  who  is 
voluntarily  present  by  recognizance  to  appear  at  the  sessions ;  and  it 
there  are  other  persons  known  to  the  magistrate  whose  testimony  may 
be  material  to  the  prosecution,  it  seems  that  he  may  at  once  issue  his 
warrant  to  bring  such  person  before  him  to  be  examined  on  the  matter 
in  question  (k)  in  the  following  form,  but  it  is  safer  and  more  usual  in 
the  first  instance  to  issue  only  a  summons,  which  may  be  done  either 
by  a  notice  addressed  to  the  person  whose  presence  is  desired,  or  by 
substituting  the  word  summon  for  that  of  cause,  as  in  the  following 
precedent. 


(e)  H.  T.  Weir,  1  B.  &  Cr.  288 ;  2 
D.  &  R.  444,  8.  a 

(/)  2  Haw.  c.  13,  8.  27 ;  DaltOD,  c. 
192 ;  2  Hale,  110 ;  5  B.  J.  tit.  Warrant. 

(ff)  Oimbert  t.  Coyney,  1  M'CleU.  & 
Y.  469. 

(h)  GladweU  ▼.  Blaie,  5  Tyr.  186 ; 
1  C.  M.  &  R.  636. 

(t)  See  per  Lord  Lynihunt,  C.  B., 
5  Tyr.  191. 

(k)  Dalton,  Chap.  164,  p.  379,  Evans 
▼.  Reett  12  Ad.  &  £.  55  and  59,  per  Lord 


Denman,  Again,  it  aeems  thai  if  the 
witoefls  Btimmoned  in  a  case  of  felony  or 
misdemeanour  refuses  to  attend,  a  war- 
rant may  issue,  reciting  that  htt,  and 
directing  him  to  be  brought  before  the 
justice  to  ghe  wideneein  the  matter  of  a 
charge  named ;  see  per  Lord  Denman, 
8.  C,  2  Hale,  282;  2  Bum's  Just. 
29th  ed.  tit.  Evidence,  sect.  4,  p.  447 
and  tit.  Examinati<m,  p.  465  ;  1  Ch.  Cr. 
L.  Ist  ed.  76  ;  see  7  O.  IV.  c.  64,  ss.  2, 
3,  ante,  p.  9,  notis. 
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^*^jj       Ito  die  constable  of 

Whtnm  otdi  baa  been  maide  before  me,  W.  D.,  esquire,  one  of  ber  majestj'i 

JHtioef  of  tbe  peaee  in  and  for  tbe  aaid  county,  by  P.  Q.  of ,  tbat  tbe  said  P.  Q. 

m  lilely  fobbed  [«r  olAcr  qgkmet  cammUied,  «ff  the  ea»€  maif  be]  at ,  and  that 

kklk  good  eaaae  to  believe  tbat  X.  X.  of  — ^  ia  a  material  witness  to  prore  by 
ihiB  He  ssid  robbery  waa  committed ;  these  are  therefore,  to  require  yon  to  cause 
Ik  arid  X.  X.  forthwith  to  eome  before  me  to  pre  soeh  information  and  eiidenoe 
•  ke  kaawath  concerning  the  said  offence,  that  snch  further  proceedings  may  be  had 
teda  ss  to  tiie  law  doth  appertain. 

(Sfa  andcr  my  hand  and  seal  at  ,  in  the  said  county,  the  — »«  day 

rf ^. 

If  tbe  offence  n  of  a  less  degree,  and  created  by  statute,  it  is  doubtful 
vWther  a  justice  can  grant  a  warrant  to  enforce  the  attendance  of  a 
■atml  witness,  as  tbe  preservation  of  the  peace  under  the  commission 
■  not  in  question  (/),  and  the  common  suhpasna  amply  suffices  to  pre- 
vent a  failure  of  justice. 

C<mtfmacjf  before  MagiiirateJl — If  inacaseof  felony  or  misdemeanour 
le.  g,  riot)  a  person  supposed  to  have  knowledge  of  the  facts  refuses, 
vben  before  a  justice,  to  be  sworn  and  examined,  it  is  not  settled  whether 
k  caa  legaUy  be  committed  for  such  refusal,  though  he  appears  liable 
to  indictment  at  common  law ;  and  in  no  event  can  he  be  so  committed, 
tOI  alter  be  has  been  apprised  that  his  evidence  is  required  respecting  a 
Hittific  ofience  named  to  him,  with  which  a  party  then  before  the  jus- 
tee  ii  diarged  (m).  The  commitment  should  state  that  the  question 
*v  proper,  and  that  the  witness  was  apprised  of  tfie  charge,  &c. 
^or  can  he  be  committed  for  refusing  to  answer  an  illegal  question  (n), 
« to  read  entries  in  a  book,  that  not  being  a  question  (o). 

If  be  is  examined,  and  the  magistrate  finds  his  evidence  material,  he 
<hnU  require  him  to  enter  into  a  recognizance  to  attend  at  the  session 
of  the  peace,  and  testify  to  the  court  and  jury.  If  the  party  refuses  to 
cBler  into  such  recognizance,  the  justice  may  commit  him  to  gaol(p) ; 
*liae  if  he  shoaM  obstinately  continue  till  the  session,  he  may  be 
^"Mght  up  there  by  writ  of  habtiu  corpus  ad  testificandum  (q) ;  and 
if  refusing  to  be  sworn,  may  be  committed  for  contempt,  or  a  fine  im- 
pOKd  upon  him. 


(4  Sse  cases  colkcted  2  Bom*s  Jnst.  S.)  835. 

M  cd.  447,  tU.  Bvidmee,  sect.  IV.  (o)  See  Ueae  ▼.  /mpfy,  10  B.  &  Cr. 

iiii  sathority  is  often  gtwea  by  the  sta-  442. 

^  itadf.  (p)  Ante,  p.  139 ;  Bemut  ▼.  Wateon, 

(«)  Crepperw.  Hortam,  8  D.  &  R.  3  M.  &  Sel.  1. 

Itt;  4  D.  &  R.  (Mag.  Caa.)  42,  8.  C.  (g)  31   C.  II.  c.  2 ;  44  G.  III.  e. 

(a)  BsdlBMr,  is  re,  1  D.  P.  C.  (N.  102. 
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Lord  Preston,  being  committed  by  a  court  of  quarter  sessions  for 
contempt  in  refusing  to  be  sworn  to  give  evidence  to  the  grand  jury 
there  on  an  indictment  of  high  treason,  was  brought  by  habeas  corpus 
into  the  court  of  king's  bench ;  and  Chief  Justice  Holt  said  it  was  a 
great  contempt,  and  that  had  he  been  there,  he  would  have  fined  bira, 
and  committed  him  till  he  paid  the  fine ;  but  being  otherwise,  he  was 
bailed  (r). 


iSiic^cpRa.] — The  process  to  bring  before  the  grand  jury  or  court 
such  witnesses  as  have  not  been  bound  by  recognizance  to  appear, 
whether  on  the  part  of  the  prosecution,  or  of  the  defendant  (s),  is  by 
subpcena  ad  testificandum :  which,  whatever  may  have  been  the  law 
in  former  times,  is  now  to  be  obtained  in  all  cases  for  either  party, 
from  the  clerk  of  the  peace,  under  the  seal  of  the  custos  rotulorum, 
or  from  the  crown-office  (/).    This  writ,  when  issued  by  the  clerk 
of  the  peace,  (or  clerk  of  assize  at  an  assize),  is  at  utmost  only  com- 
pulsory within  the  county  where  it  is  granted,  and,  therefore,  if  the 
witness  lives  beyond  its  limits,  application  must  be  made  to  the  crown- 
office,  from  whence  it  may  issue  to  any  part  of  England  (u ).    This  ap- 
pears to  be  still  law,  notwithstanding  Uiat  by  45  G.  III.  c.  92,  8.  3,  the 
service  of  every  writ  of  subpcena  upon  any  person  in  any  one  of  the  parts 
of  the  United  Kingdom  requiring  the  appearance  of  such  person  to  give 
evidence  in  any  criminal  prosecution  in  any  other  of  the  parts  of  the 
same  {x),  is  made  as  effectual  in  law  as  if  the  same  had  been  served  in 
that  part  of  the  United  Kingdom  where  the  person  so  served  is  required 
to  appear;  and  the  party  disobeying  it  is  liable  to  punishment  by  attach- 
ment in  the  court  of  queen's  bench,  as  the  highest  court  of  criminal 
jurisdiction,  and  having  power  over  all  others.     For  that  enactment 
only  extends  to  give  to  a  subpcsna  having  validity  throughout  either 
England,  Scotland,  or  Ireland,  taken  generally,  the  same  validity  in 
either  of  those  parts  of  the  United  Kingdom  ;  and  contemplates  such  a 
subpcena  as  would  be  enforced  by  one  of  the  courts  having  competent 
juriKliction  to  compel  the  attendance  of  a  witness  in  any  county  or  place 


(r)  Salk.  278;  R.  ▼.  Lord  Preston  f 
as  to  thb  case,  see  ante. 

(»)  D^cnian/f  have  only  acquired  the 
right  to  sue  out  a  mbpoena  iinoe  1  Ann. 
St.  2.  c.  9.  s.  3.     See  2  Haw.  c.  46,  s.  172. 

(0  2  Hale,  282,  Hawk.  B.  2,  c.  46, 
B.  170, 171, 172;  1  Chit.  Crim.L.320, 1st 
edit. ;  7  W.  III.  c.  3,  s.  7 ;  1  Ann.  c.  9. 

(v)  Cro.  Circ.  Comp.  9,  21.     "The 


old  jurisdiction  of  counties  was  local; 
thej  were  like  different  kingdoms.  There 
was  no  jurisdiction,  no  process  out  of 
the  county :  one  county  had  no  jurisdic- 
tion over  the  inhabitants  of  a  distinct 
county.  Seeper  Lord  ManiJIeid,  4  Burr. 
2511,2512. 

(jc)  Vix.,  England,  Scotland,  and  Ire- 
land, R,  V.  Browneli,  1  Adol.  ai  £.  598. 
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wnhk  erther  of  those  parti  (y)  ;  so  that  it  is  by  far  the  more  effectual 
wad  adrisable  course  to  sue  out  a  iubpcma  from  the  crown-office,  in 
ocder  to  fariog  the  witness  within  reach  of  attachment  from  the  court  of 
qseen's  bench,  in  case  of  hfa  making  default  in  his  attendance  at  the 
KwoDs  (i).  For  disobedience  to  a  suhposna  from  quarter  sessions  is 
not  that  manifest  contempt  for  the  authority  of  the  court  of  queen*s 
bach,  which  similar  neglect  of  a  crown-office  subpcena  is ;  and  accord- 
ioflj  that  court  has  not  power  to  punish  the  witness  for  disobedience  to 
a  nbpana  issued  by  the  clerk  of  the  peace,  (though  served  within  the 
joriidiction  of  the  same  quarter  sessions),  either  by  its  general  authority, 
or  by  viftne  of  the  above  statute  (a) :  whereas  disobedience  to  its  own 
nkptua  issued  firom  the  crown-office,  will  be  punished  by  attachment  (6). 
h  I  esse  which  is  of  a  criminal  nature,  even  in  form  (e,  ^.,  indictment 
for  itopping  a  way),  a  person  present  in  court,  if  called  as  a  witness,  is 
txnnd  to  be  sworn  and  give  evidence,  though  not  subpoenaed  (c). 

Tie  form  qfm  mbpttna  to  give  evidence  htfore  the  Orand  Jury  at  the 

Qtuarter  8emon». 

TkCoiia,  by  the  g;raoe  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
)uk  Qoeeii,  Defender  of  the  Faith,  to  A.  B.,  C.  D.,  B.  F.,  and  G.  H.,  [not  putting 
thtmfmar  w  one  fs^pswi],  greeting :  we  command  yon,  that  all  and  singular 
•ad  exensea  being  laid  aside,  yon,  and  every  one  of  you,  be,  and  personally 
^■r  >>  jow  own  proper  penona,  before  our  juBtiees  assigned  to  keep  the  peace, 
ia  lad  for  ov  oonnty  of  ,  and  also  to  hear  and  determine  diyera  felonies, 

firipsisus,  and  other  misdemeanours,  in  the  said  county  committed,  at  the  general 

^ttrter  [sr  gememl]  sessions  of  the  peace,  to  be  holden  at ,  in  and  for  the  said 

maty,  on day,  the  —  day  of ,  at  the  hour  of ,  in  the  forenoon  of 

Ike  Mae  day,  to  testify  the  truth,  and  give  evidence  before  the  grand  inquest  touch- 
as  t  bffl  of  tndietnaent  to  be  preferred  against ,  in  a  case  of  trespass  and 


Or,  if  it  is  to  give  evidence  for  the  prosecution  on  the  trial  of  an 
utitc/stejif,  thus : 
Ob  our  behalf  against  — ,  in  a  case  of  trespass  and  assault. 

If  Ibr  the  defendant,  thus  : 

IS         ,  in  a  case  of  trespass  and  assault. 


(y)  Vis.  England,  Scotland,  and  Ire- 
W.    See  last  note. 

(')  2  Ndan,  Ml,  note  (4)  4th  ed. 

(«)  Aid. 

(»)  See  it.  ▼.  Bing,  8  T.  R.  585 ; 
it  T.  BoolA,  HiL  45  G.  III.  2  Nol.  P. 
^  ^1,  a.  The  sernce  should  take 
^n  IB  tiara  to  give  the  party  reason- 
■Uc  aotke  to  attend.    Thus  service  of 


a  subpoena  at  half-past  eleven  in  the 
morning,  for  a  cause  called  on  at  two 
o*clocfc,  is  not  sufficient,  though  the 
witness  live  close  to  the  place  of  trial, 
Barber  v.  Wood,  2  M.  &  Rob.  172. 

(c)  B,  V.  Sadler  and  othert,  4  C.  & 
P.  218,  tried  by  certiorari  at  nisi  prius, 
lAttiedale,  J. 

l2 
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Or  if  tlie  subpoena  is  to  give  evidence  in  an  appeal  against  an  order 
of  removal,  thus : 

In  a  certain  appeal  now  depending  between  the  ohvrehwardena  and  overMen  of 
the  poor  of  the  pariah  of  A.  appellants,  and  the  chnreh  wardens  and  o? erseers  of  the 
poor  of  the  parish  of  B.  respondents,  touching  and  concerning  the  removal  of  C.  D. 
from  the  said  parish  of  B.  to  the  said  parish  of  A, 

The  close  of  the  subpoena,  in  either  case,  is  this : 

And  this  yon,  or  any  of  yon,  are  by  no  means  to  omit,  under  the  penalty  npoo 

each  of  you  of  100/.    Witness ,  at  — ,  aforesaid,  the  —  day  of  — ,  in 

the  — —  year  of  onr  reign. 

y.  Z.  CXerk  qftk§  Peace. 

Subpoena  ducti  tecum^l — If  the  party  subpoenaed  is  supposed  to  be 
in  possession  of  any  documents  necessary  to  the  case  of  the  party  on 
whose  behalf  he  will  be  palled,  a  special  clause,  called  a  duce$  tecum^  is 
to  be  inserted,  requiring  him  to  bring  such  documents  with  him  (d). 

Service  ofSubpeena,] — ^The  subpoena  is  made  out  by  ihe  clerk  of  the 
peace,  or  by  the  master  of  the  crown-office,  and  each  of  the  witnesses 
must  be  personally  served,  either  with  a  copy  called  a  subpoena 
ticket  (e),  which  is  now  most  usual,  or  with  a  notice,  also  showing 
them  the  original  subpoena  or  subpoena  ticket,  in  the  following  form : — 

To  Mr.  A.  B. 

By  virtue  of  her  majesty's  writ  of  subpoena  to  yon  directed,  and  herewith  shown 
unto  you,  you  are  personally  to  be  and  appear  before  her  mijesty's  justices,  &e. 
[pursuing  the  form  of  the  subpoena,  as  far  as  the  words  **m  a  eaae  pf    ■■   ;"]  and 

this  you  are  not  to  omit,  under  the  penalty  of  100/.    Dated  this         '  day  of , 

in  the  —  year  of  the  reign  »— -,  &c. 

Habeai  CcrpuB  ad  "  Testificandum."]^ In  order  to  obtain  the 
attendance  of  a  witness  who  is  in  prison  or  other  confinement  («.  y., 
on  board  ship,  &c.)>  at  a  trial  in  any  court  of  record,  a  writ  of  habeas 
corpui  ad  testificandum  is  necessary;  to  obtain  which  an  affidavit 
must  be  made  by  the  party  applying,  stating  the  imprisonment  of  the 
party,  that  he  is  a  material  and  necessary  witness,  that  the  trial  cannot 
safely  be  proceeded  in  without  his  presence,  and  that  such  trial,  cause, 
or  matter,  civil  or  criminal,  is  pending,  and  will  be  inquired  into,  tried, 
and  determined  in  the  court  of  record  named  at  a  certain  time  and 

(d)  If  a  derk  in  a  public  office  is  9  D.  P.  C.  408. 
subpoeoaed  to  produce  official  documents,  (e)  Maddieom  t.  Shore,  5  Mod.  355 ; 

his  comptroller  must  be  applied  to  to  Cro.  Car.  540, 522 ;  Goodwin  v.  West. 
secure  the  production,  Autim  v.  Evene, 
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phoe ;  with  sach  other  circumstances  «8  may  show  the  necessity  for 
tbeappIicatioQ.  This  writ  may  be  granted  by  any  one  of  the  judges 
of  t2ie  superior  courts  in  England  and  Ireland,  on  application  made  at 
chambers  (/).  It  is  to  be  served  on  the  person  in  whose  custody  the 
ptrty  is  detained. 

TImfmm  ^fm  writ  ^f  kakmt  c9rpM9  ad  ietiijieamhum  to  ffive  evidemee  at  the 

eoart  ^f  porter  ««tftoM. 

Vietoriit  '^f  to  the  ilMriff  of  — ,  greetiiig :  we  eommand  yon,  that  you  haye 
the  body  of  A.  B.  detaiiied  ai  it  is  said  in  our  prison  ander  your  custody,  under 
ak  nd  seeuo  eondnet,  by  wfaateoerer  name  the  said  A.  B.  may  be  called  in  the. 
tmt,  hdan  ov  justieea  assigned,  &c.,  at  the  general  quarter  sessions  of  the  peace, 

ti  be  hoMen  at ,  in  and  for  the  said  county,  on.  Sec.,  then  and  there  to  testify 

tte  tnth,  and  give  endenee  on  our  bdialf  before  the  grand  inquest,  toudiing  a  bill 
of  BfietBent  to  be  preferred  against,  &c..  Sec,  [at  the  ease  may  be,"}  and  immediately 
lAcr  the  said  A.  B.  shall  have  then  and  there  giren  his  testimony  before  our  said 
jwriws,  to  return  bim  the  said  A.  B.  to  our  said  prison  under  safe  and  secure 

ffwidBrt,  and  have  yon  then  there  this  writ.    Witness ,  in  the  —  year  of  our 

RigB,&e.,  &c 

Qmduci  Money  to  Witne$se$.] — The  money  which  is  given  with 
nbpoenas  to  secure  the  attendance  of  witnesses  at  the  quarter  sessions 
of  the  peace,  demands  but  very  brief  notice.  It  has  been  frequently 
decided,  that,  in  civU  cases,  a  witness  is  not  bound  to  attend  in  pur- 
nance  of  a  subpoena,  unless  a  tender  be  made  by  the  party  requiring 
hii  attendance,  sufficient  to  cover  all  the  reasonable  expenses  of  his 
jooney  out  and  home  (^).  Attendance  upon  criminal  prosecutions 
Asads  on  a  different  ground.  In  cases  of  felony,  and  of  certain  aggra- 
vated misdoneanours,  the  prosecutor  and  witnesses  will  as  of  course, 
be  tDowed  reasonable  compensation,  not  only  for  their  journey,  &c., 
Int  for  their  trouble  and  loss  of  time  also  {h) ;  it  therefore  appears  that, 
is  inch  cases,  the  making  any  advance  of  money  with  a  subpoena  is 
nther  a  mere  matter  of  prudence,  in  order  to  prevent  the  witness  from 
heing  impeded  for  want  of  the  means  of  travelling,  than  of  absolute 
fegsl  obligation  (i) ;  nevertheless  it  should  not  pass  unnoticed,  that  the 


(/)  44  O.  HI.  c.  102. 

(f)  FkiUr  ▼.  Premtiee,  I  H.  B.  49 ; 
1^,  9th  ed.  806 ;  1  Stark.  £▼.  2nd 
«1  77;  Chapmen  ▼.  Pamtom,  Stra. 
HM;  HaUett  ▼.  Mean,  13  Bast.  15; 
^forU  Beaeoe,  6  Merivale,  191 ;  Hoima 
T.  Smith,  1  Ifanh.  R.  410. 

(A)  18  G.  HI.  e.  19,  s.  7 ;  7  G.  IV. 
e.64,s.22.    See  jMtf,  Chap.  XIII. 

<i)  2  St.  Tri.  124 ;  H.  ▼.  Love,  2 


Haw.  c.  46,  ■.  1 73 ;  2  Hale,  282.  In 
one  case  a  witness  ■ubpcenaed  for  a 
defendant  indicted  for  a  conspiraeyy 
attended  the  trial,  but  before  being  ex- 
amined, requested  payment  of  his  ex- 
penses, not  haying  received  any  advance 
on  account  of  them.  Defendant  refused 
to  pay  them :  still,  though  the  indict- 
ment was  removed  by  certiorari,  and 
came  down  for  trial  at  the  assizes  as  a 
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ttatute  by  which  snbpceins  senred  *<  in  amy  of  the  parts  of  the  UniUd 
Au^ifpm, "compeb  attendance  in  any  other  of  tlie  parts  of  it,  provides, 
that  no  attachment  shall  issoe  for  disobedience,  nnless  reasonable 
chaiges  of  going  to,  and  returning  froniy  the  place  of  trial,  shall  have 
been  tendered  (k).  This  was  doubtless  inserted  with  a  view  to  the  very 
great  distances  to  which  witnesses  might  occasionally  be  called  under 
the  authority  of  this  statute,  without  the  means  of  bearing  their  expenses 
until  they  could  make  application  to  the  court  for  recompence.  In  a 
late  civil  case,  two  guineas  were  given  to  the  wife  of  a  publican  living 
sixty  miles  from  Lancaster,  with  a  subpoena  to  attend  and  give  evidence 
at  the  assizes  held  there.  She  did  not  at  the  time  complain  that  the 
amount  was  too  small.  She  had  a  sick  infant  at  the  breast.  Her  best 
route,  in  order  to  get  coach,  was  through  Liverpool,  though  farther  in 
distance.  The  inside  fare  from  that  place  was  a  guinea.  She  would 
have  had  to  stay  three  days  at  Lancaster.  She  did  not  attend  the 
assizes,  and  the  court  refused  to  make  a  rule  absolute  for  an  attach- 
ment against  her,  holding,  that,  under  her  circumstances,  she  might 
reasonably  require  an  inside  place  out  and  home,  and  that  two  guineas 
was  too  little  for  her  expenses  (/)• 

The  compensation,  however,  provided  by  statute  for  the  attendance 
of  witnesses  in  cases  of  misdemeanour  is  limited  to  the  cases  enumerated 
in  the  recent  act,  which  will  be  considered  hereafter  (m) ;  and  therefore 
in  criminal  prosecutions  for  other  misdemeanours  it  behoves  the  pro- 
secutor, in  order  to  secure  the  attendance  of  his  witnesses,  to  tender 
them  sufficient  to  cover  all  reasonable  expenses. 

In  former  editions  of  this  work,  the  cases  on  the  subject  of  discharg- 
ing witnesses  and  others  in  attendance  on  courts  of  justice,  if  arrested 
on  their  journey  to  or  from  thence,  or  during  their  stay  there,  were 
here  subjoined ;  but  as  we  have  already  shown  the  authority  of  the 
court  of  quarter  sessions  to  discharge  persons  lawfully  attendant  upon 
it,  if  such  arrest  be  made,  in  '*  the  view,  or  in  the  face*'  of  the  court (n), 
it  seems  unnecessary  to  burden  our  pages  with  the  rules  and  distinc- 
tions which  govern  the  superior  courts  in  dealing  with  such  arrests,  as 
though  improper,  cannot  be  redressed  in  the  court  of  quarter  sessions. 
It  seems  that  if  a  necessary  witness  is  so  arrested,  a  court  of  quarter 

civil  record,  he  wu  compelled  to  giTe  and  otkerM,  9  D.  P.  C.  6. 

evidence,  R.  v.  Cook€,  1  C.  &  P.  322;  {k)  45  G.  III.  c.  92,  s.  4.     See  s.  3, 

A.  Parkt  J.  ante,  p.  146. 

N.B.^-This  cate  being  conspiracy,  the  (/)  Duron  v.  Xee  and  Hmokea,  5  Tjnr* 


coetB  of  witnetsee  were  not  allowed  bj  7      whitt's  R.  180 ;  iS*.  C.  1  C.  M.  &  R.  645. 
O.  IV.  c.  64, 1.  22,  pott,  Ch.  XIII.  a.  4,  (m)  Chap.  XIII 

iit,Co9t9,  SetNewtamd.Us.r.HarUmd         (n)  Ante,  p.  99* 
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mj  postpone  a  trial  till  he  is  discharged  by  order  of  the 
coqrt  (rom  whkh  the  process  issued.  Hie  tendency  of  modern  de- 
dsioos  has  been  to  extend,  rather  than  abridge,  this  privilege  of  wit- 


Im^ecHag  Book*  o/SeBsioHs,] — It  has  been  said  that  every  subject 
ku  a  r%fat  to  demand  from  the  clerk  of  the  peace,  inspection  of  the 
nooids,  indictments,  &c.,  of  the  quarter  sessions,  as  being  the  property 
of  the  pablic  (p)  ;  but  this  seems  questionable  {q). 


SECTION  X. 

Or  Advocates  and  Attorn ies. 

Pieaderi.] — Every  man,  whether  accused  of  any  breach  of  the  law, 
or  tedLiog  to  enforce  a  claim  under  it,  has  a  natural  right  to  plead  his 
ovB  cause,  of  which  no  municipal  regulation  can  deprive  him  without 
Bsnifeit  injastioe.  All  persons,  therefore,  accused  of  crime  or  misdC'- 
neanour,  and  all  parties  in  convictions,  informations,  or  appeals,  have 
ft  right  to  address  the  court  or  jnry,  as  the  case  may  be,  for  themselves ; 
to  examine  witnesses  in  their  own  behalf;  or  to  cross-examine  the 
witnesses  produced  against  them.  In  all  these  cases  it  is  a  mere  ques- 
tioo  of  discietion,  whether  a  party  will  conduct  his  case  in  person,  or 
e&trast  it  to  such  advocates  as  the  practice  of  the  court  allows  him  (r). 
Bat  an  indictment,  being  preferred  at  the  suit  of  the  crown,  although 


(•)  Z  Sttt.  89;  3  B.  &  A.  566; 
fiM»  T.  WkUe,  4  Tyr.  786 ;  1  C.  M. 
&R223,  8.  C. 

{p)  HerUrt  t.  AMhkwmer,  1  Wilt. 
297 ;  X.  ▼.  Btrtimg^  cited  in  R,  ▼.  Pur- 
««,  I  Wilt.  240;  1  BU.  R.  39,  8,  C.s 
ICUL  R.  477  «.  See  TIdd,  9  ed.  593; 
&  ▼.  Utddltter  JmaUem  in  re  Bowmam, 

(f)  2Slvk.ET.2ded.415;  Perils. 
M.  C.  J.,  1  Cbit.  R.  479.  See  6  Ad« 
fcE.84. 

(r)  A  deleiiduit  in  misdemeMioiir, 
«W  ii  elloved  to  nnkeafiU  defence  by 
n*e«.l,  cannoC  dekgnte  to  meh  comael 
tbe  dvty  of  enmining  or  croes-exaniin- 
(■S  ■lliiiHLi, end  iieeiie  to  himtelf  the 
n^  ef  addrcanng  the  jory,  per  Abbott, 
C.  J.,  R  T.  PmrUmt,  Ry.  Sc  Mo.  N.  P.  C. 
IM.    So  in  civU  CMce*  flte/flfworf A  T. 


NieoUfm,  1  M.  &  Rob.  254,  {Timdal, 
C.  J.)  This  raling  now  applies  in  felo* 
niet  lioce  6  &  7  W.  IV.  c.  114,  t.  2, 
en/e. 

And  though  the  court  will  allow  cooo* 
■el  to  Boggest  qaestiont  to  a  party  who 
to  pleadt  for  himtelf,  and  to  argue  any 
potntt  of  Uw  which  may  arite,  tnch  par- 
tial retainer  it  extremely  inoonTenient, 
and  the  acceptance  of  it  by  countel, 
though  formeriy  thought  proper  by  men 
of  onqnettionable  honour,  it  contrary  to 
the  preteot  feeling  of  the  legal  profei* 
tion.  Indeed  in  MoieaiiY.  Ltopttm^  1  M. 
Sc  Rob.  454,  AlderwHt  B.,  refused  to  tl- 
low  thit  diTition  of  labour,  taying,  **  If 
a  barriiter  it  retained  in  a  caute,  he 
ought  to  be  ia  hit  proper  place — at  the 
head  of  it— and  conduct  it  throughout.*' 
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at  the  instance  of  an  individual,  is  not  considered  as  a  proceeding  at 
the  suit  of  the  party  prosecuting,  so  as  to  entitle  him  to  conduct  the 
case  in  court  further  than  to  tender  his  own  evidence  as  a  witness,  and 
to  offer  suggestions  to  the  chairman  («).  Where,  therefore,  no  advocate 
appears  for  the  prosecution,  no  address  is  made  to  the  jury,  but  the 
witnesses  are  examined  by  the  chairman. 

Advocates  at  County  Sessions.] — The  advocates  at  county  sessions, 
who,  by  the  practice  of  the  court,  are  entitled  to  take  upon  them 
the  causes  of  others,  and  to  prosecute  for  the  crown,  are  barristers 
and  attomies.  Where  a  sufficient  number  of  barristers  attend,  it 
is  usual  to  give  them  sole  audience,  and  the  attornies  are  consequently 
not  heard  in  their  presence.  Where  members  of  the  bar  do  not 
attend,  as  in  some  distant  counties  and  many  boroughs,  it  is  usual  to 
hear  the  attornies  as  advocates ;  and  though  it  may  be  doubted  whether 
in  strictness  they  are  entitled  to  address  the  jury  when  prosecuting 
the  indictments  (jfost^  Chap.  VI 1.  s.  6),  it  is  customary,  and  certainly 


(»)  This  wu  distinctly  laid  down  by 
Lord  JVnierdent  in  R.  ▼.  Sioddart,  tried 
at  Guildhall,  Oct.  16, 1819.  That  case 
was  an  indictment  for  libel,  and  the 
pronecutor,  Mr.  H.  Hant,  appeared  in 
person ;  when  the  Lord  Chief  Justice 
made  the  following  observations  as  to 
the  course  to  be  pursued :— "  If  it  be 
your  mientum  to  addresB  thejwy,  it  is 
a  course  which  you  will  not  be  permitted 
to  pursue.  It  has  been  determined  by 
all  the  judges  of  the  court  of  king's 
bench,  and  that  determination  has  b^n 
publicly  expressed  on  more  than  one 
occasion,  together  with  the  concurrence 
of  many  of  the  other  judges,  that  a  pro- 
secution by  indictment  is  not,  in  point 
of  law,  the  suit  of  an  indiTidual.  If  any 
individual  seeks  redress — ^personal  re* 
dress  for  personal  injury — ^the  course 
that  he  is  to  pursue  is  to  bring  an  action 
for  damages.  If,  instead  of  electing  to 
bring  his  action  for  the  redress  of  a  per- 
sonal injury,  he  thinks  fit  to  put  the 
law  in  motion  m  the  name  qf  the  kmg, 
for  the  sake  of  public  justice,  it  is  not 
hii  suit,  but  it  is  the  suit  of  hitnu^etty. 
Where  a  person,  therefore,  chooses  to 
proceed  by  indictment,  he  has  no  right 
to  address  the  jury,  unless  he  is  a  gen- 
tleman at  the  bar.  That  opinion  has 
been  solemnly  pronounced  by  all  the 
judges  of  the  court  of  king's  bench. 


We  have  at  every  assizes,  and  under 
every  commission  of  gaol  delivery  in 
London,  at  every  court  qf  quarter  see- 
Hon  holden  throughout  the  country,  a 
great  number  of  prosecutions,  instituted 
certainly  by  private  individuals,  in  which 
the  name  of  his  majesty  is  used ;  but  in 
none  of  them  is  it  ever  thought  that  the 
person  prosecuting  has  a  right  to  address 
the  jury.  The  course  taken  on  every 
occasion  of  a  criminal  prosecution  is, 
where  there  are  depositions,  that  the 
judge  refers  to  them,  and  examines  the 
witnesses  one  by  one,  according  to  those 
depositions.  Where  there  are  no  depo- 
sitions, as  in  cases  of  this  description,  it 
has  been  usual  for  the  judge  to  consult 
the  person  prosecuting  as  to  the  manner 
of  bringing  his  case  before  the  court, 
and  as  to  the  witnesses  proper  to  be  ex- 
amined. That  is  the  way  in  which  jus- 
tice is  administered  in  such  cases,  and 
that  u  the  course  of  proceeding  I  mean 
to  adopt  on  the  present  occasion.  Mr. 
Hunt  will  communicate  with  me,  and 
give  me  the  names  of  his  witnesses.  If  he 
is  disposed  to  proceed  in  that  way,  it  ahsll 
be  done.  This  is  the  only  course  I  shall 
allow ;  and  if  you  do  not  choose  to  have 
justice  administered  in  your  case  accord- 
ing to  the  ordinary  and  established  rules 
and  opinions  of  the  judges  of  the  land, 
the  record  most  be  withdrawn." 
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convenient,  to  aUow  them  tbat  privilege.  In  cases  where,  as  in  Com- 
walJ,  counsel  hare  not  been  accustomed  to  attend,  but  two  or  more 
barristers  wish  to  do  so,  it  is  usual  for  them  to  intimate  their  desire 
to  the  chairman  or  recorder,  and  to  request  that  they  may  have  the 
pre-audience  due  to  their  station  in  the  profession ;  and  if  this  request  is 
panted,  as  it  onght  to  be,  the  attornies  cannot  be  afterwards  heard 
in  their  presence,  unless  all  who  attend  should  be  retained  on  one  side. 

BarriMters.] — AU  barristers  may  attend  and  practise  at  sessions; 
but  it  is  not  usual  for  queen *s  counsel  and  Serjeants  to  appear  there. 
Barristers  not  called  within  the  bar  as  her  majesty's  counsel,  or  by 
patent  of  precedency,  and  not  being  members  or  officers  of  the  court, 
^  justices  («),  clerk,  or  deputy  clerk  of  the  peace,  &c.,  may  practise 
tkre  with  propriety.  Their  seniority  if  called  to  the  bar  on  the  same 
day  depends  on  the  dates  of  their  admission  as  entered  in  the  books 
of  the  inn  of  court  which  either  or  both  are  members  (0« 

Attornieg.] — The  practice  of  attornies  at  sessions  is  either  in  the 
joint  characters  of  advocates  and  attornies,  where  the  bar  do  not 
attend,  or  simply  as  attornies,  advising  and  assisting  their  clients, 
and  instructing  counsel.  In  borough  sessions  Lord  Denman  has  inli- 
(Dated  that  barristers  have  pre-audience,  but  not  exclusive  audience. 
How  far  a  barrister  may,  merely  as  such,  insist ^  without  the  sanction 
of  the  bench,  on  his  right  of  pre-audience  in  courts  of  sessions  where 
attornies  alone  have  been  accustomed  to  practise,  is  a  question  of 
fome  difficulty ;  but  is  very  unlikely,  it  may  be  hoped,  to  be  raised  in 
practice. 

In  general  the  right  to  practise  at  the  sessions  as  an  attorney  is  strictly 
confined  to  those  who  have  been  admitted  and  remain  enrolled  in  one 
of  the  superior  courts  at  Westminster  (u).  If  he  is  not  certificated  at 
the  time  of  practising,  he  cannot  recover  his  bill  (x).  If  being  clerk  of 
the  peace,  or  his  deputy,  or  under-sheriff,  or  his  deputy,  he  act  as  a 
solicitor,  attorney,  or  agent,  or  at  any  general  or  quarter  session  of  the 
peace  of  the  county  or  place  where  he  executes  his  office,  he  will  forfeit 

(•)  A»i€.  tit,  Jtuticet.  acting  as  attomieg  at  quarter  sessioDi, 

(0  6  C.  &  P.   637,  n.      Caie  of  see  Index,  tit.  Skerifs  Clerk  of  Peace. 
Abbott,  afterwards  C.  J.  and   Peake,  (y)  22G.II.  c.46,s.  14.    Hie  repeal 

afterwards  Seijt.  of  1  Hen.  V.  c.  4,  by  1  Vict.  c.  55,  does 

(«)  AitoUUsiee6&7Vict.c.73,s.  2.  not    affect  this   provision.      But  now 

(«)  6  Vict  c.  73,  B.  26,  as  to  clerk  of  6  &  7  Vict.  c.  73,  treaU  1  Hen.  V.  c.  4, 

aee  or  nader  sheriff,  or  his  deputy,  as  partly  m/orce.  Whether  the  repeal  by 
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An  attorney  who  had  been  admitted  before  1815,  and  had  taken  out 
his  certificate  yearly,  neglected  to  do  so  for  the  year  ending  No?. 
1816,  but  afterwards  continued  to  take  it  out  regularly.  He  prac- 
tised at  the  quarter  sessions  in  1832;  and  it  was  held  that  his  ad- 
mission and  enrolment  being  void  by  37  6.  III.  c.  99,  s.  31,  he  was 
liable  to  the  penalties  imposed  by  22  G.  II.  c.  64,  s.  12,  on  persons 
not  admitted  as  attomies,  but  practising  as  such  at  the  quarter  ses- 
sions (z). 

No  attorney  who  has  been  struck  off  the  rolls  of  the  courts  above, 
can  be  permitted  to  practise  in  the  quarter  session  of  the  peace,  nor  can 
any  person  convicted  of  felony,  or  other  infamous  crime,  be  allowed  to 
practise  in  any  way  (a). 

Fees,  Sfc] — Fees,  as  they  appertain  to  the  present  subject,  are  pay- 
ments to  persons  who,  by  their  offices  or  their  callings,  are  in  some 
way  attendant  on  the  sitting  of  the  court  of  sessions  of  the  peace ;  and 
chiefiy  relate  to  the  officers  of  the  court,  properly  so  called,  to  wit- 
nesses, and  attornies.  Those  which  the  sheriffs  used  to  demand  on  the 
acquittal  or  discharge  of  a  prisoner  have  long  been  abolished  (6); 
those  which  are  allowed  to  the  clerk  of  the  peace  at  the  commencement 
of  the  proceedings  before  the  court,  are  regulated  by  a  statute  before 
noticed  (c) ;  by  others  (J),  all  prison  fees,  even  in  the  palace  court, 
[the  queen*s  bench,  the  fleet  (e),  and  the  marshalsea  prison,  now  conso- 
lidated with  that  of  the  queen*s  bench  and  fleet,  and  called  the  **  queen*s 
prison*']  are  abolished ;  and  the  fees  formerly  paid  to  the  clerks 
of  assize,  of  the  court,  of  the  peace,  or  their  deputies,  by  a  prisoner  in 
felony  or  misdemeanour  as  well  on  their  acquittal  as  any  other  discharge 
by  proclamation,  for  want  of  prosecution,  or  throwing  out  a  bill,  are 
also  put  an  end  to.  Transgression  of  these  regulations  by  the  above  clerks, 
&c.,  is  made  a  misdemeanour,  and  renders  them  incapable  of  holding 
their  office  (e).  To  indemnify  the  officers,  however,  it  is  provided  by 
the  same  act  (/)  that  they  shall  be  paid  out  of  the  county  rate  sums 
proportioned  to  the  amount  of  the  fees  they  have  been  accustomed  to 
receive.    As  to  fees  on  traverses^  see  post.  Attornies  must  deliver  their 

Uie  atat.  Vict,  of  *'  bo  much  of  22  6.  II.  (a)  Bs  parte  Brownall,  Cowp.  829. 

c.  46  as  relates  to  attornies  and  solid-  (b)  14  6.  III.  c.  23. 

tors,"  affects  it,  is  not  clear.  ic)  57  G.  III.  c.  91. 

(r)  Slack  t.  WUkin,  3  Tyrwhitt's  R.  (d)  55  G.  III.   c.  50,  s.  4.  5  Vict. 

158  ;  and  see  in  re  Hodgson  and  Ron,  seas.  2,  c.  22,  s.  11. 

3  Adol.   &  E.  224  ;  4  Nev.  &  Man.  (« )  Id,  s.  9. 

763,  ace.  if)  Id.  8.  67,  68. 
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bills  duly  signed^  a  moDth  before  they  can  commence  an  action  for 
payment  (A).  This  provision  in  a  former  act  was  extended  to  charges 
for  criminal  or  civil  business  done  at  the  sessions  of  the  peace,  as  well 
as  in  the  superior  courts  (i),  and  bills  for  such  business  exclusively 
trere  held  subject  to  taxation  by  the  officers  of  the  queen's  bench  as  in 
other  cases  (A). 

Though  persons  acting  as  attomies  in  the  court  of  quarter  session, 

without  being  duly  qualified,  cannot  recover  any  compensation  for  their 

services  (/),  persons  who  are  unqualified  and  irresponsible,  too  often 

obtain  practice  there  to  the  great  injury  of  those  who  are  induced  to 

employ  them,  and  of  others  against  whom  they  may  employ  the  law  as 

the  engine  of  petty  oppression.     The  bench,  therefore,  will  always 

coder  benefit  on  the  suitors  by  repressing  such  attempts;  and  the 

members  of  the  bar  only  perform  the  duty  they  owe  to  the  court  in 

aoiiiiiig  to  detect  them. 

(A)  6  &  7  Vict.  e.  73,  s.  37  ;  and  tee  388 ;  2  Moo.  &  Se.  506.    See  3  Tyr. 

Archbold's  New  Practice,  tit.  Attomia,  198. 

edit  1844.  (0  6  &  7  Vict.  c.  73,  s.  35.    Thig  is 

(•)  Clarke  ▼•  Domovam,  5  T.  R.  694  ;  an  '*  offence,"  and  shall  be  deemed  a 

1  Eip.  137,  8.  C.  contempt  of  the  court  in  which  the  pro- 

(k)  Ex  parte  WiUiame,  4  T.  R.  124,  ceeding  ihall  have  been  carried  on,  and 

496;   Syheeter  ▼.    Webeter,    9  Bing.  may  be  punished  accordingly,  ib. 
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SECTION  I. 

Op  the  Matters  over  which  the  Court  op  Quarter  Sessions 

EXERCISES  Jurisdiction. 

The  jurisdiction  of  the  court  of  quarter  sessions  is  criminal  and  civil, 
and  arises  from  the  commission  of  the  peace  itself,  as  settled  under  18 
Ed.  III.  c.  2,  and  34  Ed.  III.  c.  1  ;  and  from  the  express  provisions 
of  numerous  statutes  (a). 

Offences  over  which  the  Sesstani  have  Jurisdiction  by  ike  Terms  of 
their  Commission,] — By  their  commission  justices  in  session  are  directed 
to  hear  and  determine,  inter  alia,  **  MfelonieSf  trespasses^  and  all  other 
crimes  and  offences  of  which  such  justices  may  or  ought  lawfully  to 
inquire  "  (6). 

Before  30th  June,  1842,  they  had  power  under  the  term  ^*/elonies  *' 
to  try  all  capital  felonies,  e.^.,  murder,  although  not  specially  named(c); 
but  were  held  to  have  no  jurisdiction  over  forgery  (d)  ;  while  under  the 


(a)  The  original  jnriidiction  of  the 
quarter  aearioni  in  Penal  and  Citrii 
matters  are  treated  of  in  Chapter  VIII : 
their  jarisdiction  bv  statute  in  Appeale 
Id  Chapters  IX.  X.  XI.  &  XII.  and 


other  general  matters  within  their  juris- 
diction are  pointed  oot  in  Chapter  XV. 

{h)  Page  65. 

(c)  Hawk.  B.  2»  e.  8,  s.  33. 

{d)  Id.  8. 38,/^M/,  p.  158 ;  2  East,  18. 
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t»iB  **  tre^pas$es  **  they  had  authority  to  try  all  misdemeanoure  which 
ckfaer  iDTolve  a  breach  of  the  peace  or  have  a  tendency  to  produce  it, 
iodudiiig  peijary  (if  indicted,  under  5  Eliz.  c«  9),  and  conspiracy  («), 
(both  now  taken  from  their  juriadiction)  :  but  they  could  not  try  perjury 
when  proaecuted  at  common  law  (/)• 

By  5  &  6  Vict*  c.  38,  (passed  30th  June,  1842,)  intituled,  ''  An 
Act  to  define  the  Jurisdiction  of  Justices  in  General  and  Quarter 
SesMona  of  the  Peace,''  reciting,  that  it  is  expedient  that  the  powers  of 
jntioes  in  general  and  quarter  sessions  of  the  peace  with  respect  to  the 
trial  of  oflences  be  better  defined ;  it  is  enacted,  That  after  Uie  passing 
of  this  act  neither  the  justices  of  the  peace  acting  in  and  for  any  county, 
ridingy  diPision,  or  liberty,  nor  the  recorder  of  any  borough,  shall,  at  any 
teasioo  of  the  peace,  or  at  any  adjournment  thereof,  try  any  person  or 
penoos  fer  any 

Treason  (jf),  [sembU  previously  out  of  their  jurisdiction]  {k),  murder, 
or  capital  felony,  or  for  any 

Fekmy  which,  when  committed  by  a  person  not  previously  convicted 
of  fekmy,  is  punishable  by  transportation  beyond  the  seas  for  life  (t), 
or  for  any  of  the  following  offences ;  (that  is  to  say,) 

1.  Misprision  of  treason  :  [gemble  previously  out  of  their  jurisdic- 

tion] (A). 

2.  Offences  against  the  queen's  title,  prerogative,  person,  or  govern- 

ment, or  against  either  house  of  parliament : 

3.  Offences  subject  to  the  penalties  of  preemunire:   [e.  ^.,  usury 

under  13  £1.  c.  8,  s.  5,  6 ;  39  El.  c.  18,  s.  30,  not  repealed  ; 
7  &  8  G.  IV.  c.  27  ;  but  preamunire  seems  to  have  been  also 
previously  out  of  their  jurisdiction.] 

4.  Blasphemy,  and  offences  against  religion : 

5.  Administering  or  taking  unlawful  oaths : 


(f)  JL  ▼.  RkptO^  3  Burr.  1320. 

CO  Poti,  p.  160;  2  Hawk.  e.  8,  i.  38 ; 
JE.  V.  AyMt,  Ry.  &  M.  N.  P.  C.  298 : 
Ay.  T.  rmrmftim,  Salk.  406 ;  R.  t. 
OiUt,  I  East  R.  173 ;  Re^.  y.  Bariieii, 
12  L.  J.  (M.  C.)  127. 

(f )  TVeaaoB,  mifpriaion  of  treaaoDi  or 
pnemmtrey  beuig  offencea  agmmt  the 
pmee,  any  one  or  more  jaiCiees  may 
CMM  partiea  aoenaed  of  those  oiTences 
ta  be  arrested,  may  examine  and  commit 
tkeai,  may  bind  over  witneises,  and 
tnntiBit  tbe  CKaminations  and  informa- 
tioa  to  the  next  aessions  of  oyer  and 
tmalnsr,  and  ^aol  deliwery ;  2  Hawk. 
P.  C.  e.  8»  s.  59 ;  1  Hale'i  P.  C.  305, 


372  ;  2  id.  44  ;  Bac.  Ab.  tit.  Jwtieet 
(E.)  The  doubt,  whether  they  might 
or  might  not  try  prisoners  for  clipping 
coin  under  3  Hen.  V.  c.  7,  was  put  an 
end  to  by  2  W.  lY.  c.  32,  s.  1,  which 
repealed  that  act ;  and  see  2  Hale's  P. 
C.  45. 

(A)  See  n.  (^}. 

(i)  Horse,  cattle,  or  sheep-stealing  is 
no  longer  punishable  with  death,  or, 
under  2  &  3  W.  lY.  c.  62,  with  trans- 
portation for  life  without  power  of  miti- 
gation by  the  court.  By  7  W.  lY.  &  1 
Yictc.  99>  s.  1,  transportation  for  years 
is  substituted. 
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6.  Perjury  and  subornation  of  perjury :  [previously  held  out  of  their 

jurisdiction  when  prosecuted  at  common  law  (A),  though  within 
it  by  express  words  of  5  El.  c.  9,  if  prosecuted,  as  sometimes 
happened,  under  that  act]. 

7.  Making  or  suborning  any  other  person  to  make  a  false  oath, 

affirmation,  or  declaration,  punishable  as  perjury  or  as  a  mis- 
demeanour : 

8.  Forgery:  [previously  held  out  of  their  jurisdiction]  (Q. 

9.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or 

pulse,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees, 
or  to  any  heath,  gorse,  (urze,  or  fern : 

10.  Bigamy,  and  offences  against  the  laws  relating  to  marriage : 

1 1 .  Abduction  of  women  and  girls  : 

12.  Endeavouring  to  conceal  the  birth  of  a  child  : 

13.  Offences  against  any  provision  of  the  laws  relating  to  bankrupts 

and  insolvents : 

14.  Composing,  printing,  or  publishing  blasphemous,  seditious,  or 

defamatory  libels : 

15.  Bribery: 

16.  Unlawful  combinations  and  conspiracies,  except  conspiracies  or 

combinations  to  commit  any  offence  which  such  justices  or  re- 
corder respectively  have  or  has  jurisdiction  to  try  when  committed 
by  one  person : 

17.  Stealing  or  fraudulently  taking,  or  injuring  or  destroying,  records 

or  documents  belonging  to  any  court  of  law  or  equity,  or  relating 
to  any  proceeding  therein  : 
1 8  •  Stealing  or  fraudulently  destroying  or  concealing  wills  or  testamen- 
tary papers,  or  any  document  or  written  instrument  being  or 
containing  evidence  of  the  title  to  any  real  estate  or  any  interest 
in  lands,  tenements,  or  hereditaments : 
Provided  always,  that  nothing  herein  shall  be  construed  to  give  autho- 
rity to  the  justices  of  the  peace  acting  in  and  for  the  cities  of  London 
and  Westminster,  the  liberty  of  the  tower  of  London,  the  borough  of 


{k)  R.  Y.  Higgifu,  2  East  18.  The 
exception  in  the  case  of  peijnry  was 
10  completely  established,  that  if  an  in- 
dictment at  common  law  for  this  offence 
was/oimJ  at  sessions,  and  removed  by 
certiorari  to  the  judge  at  nisi  prius, 
he  would  refuse  to  try  it,  as  being,  to 
every  intent  and  purpose,  a  nullity ; 
R.  t.  Haynet,  Ry.  &  M.  C.  N.  P.  298. 
But  it  would  seem  that,    as   peijury 


cannot  be  charged  on  an  oath  taken  be- 
fore a  surrogate  (R.  ▼.  Fo9ter,  Russ.  & 
Ry.  459),  an  indictment  for  taking  a 
false  oath,  in  order  to  procure  a  mar- 
riage license,  by  which  the  license  is 
procured  and  the  marriage  had,  will  lie, 
if  laid  as  a  misdemeanour,  and  might  be 
tried  accordingly  at  sessions,  ibid.  See 
Arcbb.  Crim.  PI.  &  Et.  6th  edit. 
(0  R'  ▼.  Higgint,  2  Hawk.  c.  8,  s.  38. 


COURT  OF   QUARTEE  SESSIONS. 


159 


Sootbwark,  and  the  couDties  of  Middlesex,  Essex,  Kent,  and  Surrey,  to 
trj  aaj  person  or  persons  for  any  offence  committed  or  alleged  to  be 
eoomiitted  wttliin  the  jurisdiction  of  the  central  criminal  court,  which 
neb  justices  are  restrained  from  trying  under  the  central  criminal 
coart  act,  4  ft  6  W.  IV.  c.  36,  s.  17. 

Subject  to  the  above  restrictions,  it  seems  to  be  clear,  that  where 
an  ofenoe  is  created,  and  declared  a  mbdemeanour  by  a  statute  passed 
nee  the  institution  of  the  office  of  a  justice  of  the  peace ^  it  may  be 
tried  by  a  court  of  quarter  sessions,  unless  there  is  some  special  direcdon 
tlat  it  shall  be  heard  and  determined  by  another  court(/).  Thus,  where 
tsUtnte  declared  lighting  fires  on  the  coast  at  particular  times  to  be 
''amisdaneanour,'*  it  was  held  indictable  at  quarter  sessions,  though  the 
set  directed  that  the  offender  should  be  committed  to  the  "  next  court 
of  oyer  and  terminer,  great  session,  or  gaol  delivery  ;'^  and  in  case 
of  isdictment  found,  should  forthwith  plead  and  be  tried  without 
tnrcTK  (m). 


(0  See  Com.  Di^.  Hi.  Jmtice,  B.  3. 

(■}  See  il.  T.  QH:k,  4  M.  &  Sel.  71, 
(JKidedEasterTenn,  1815p(m47  6.111. 
■«.  2,  c  66»  1.  34.)  Blackstone,  in  4 
Cobb.  271,  has  laid  it  down,  that  tbej 
CBBOt  try  any  offence  newly  created 
(by  rtatatc),  withoot  expreaa  power 
pvea  them  by  the  atatate  which  creates 
it  He  dtesy  as  authorities  for  his  po- 
fltin,  Rtg,  T.  Tmrrm§Um^  Salk.  406, 
■  cut  oC  forgery  indicted  at  the  quarter 
ttmoB,  JUg,  T.  Smiih,  Salk.  680; 
U.  Rays.  1144, 8.  C,  a  case  of  usury, 
nduiy  indicted.  In  Rex  it  lUg. 
V.  IHpff,  4  Mod.  Rep.  379,  it  was  held 
tfaatfOBlesB  by  express  enactment,  the 
^wter  Ksaions  hate  no  jurisdiction  to 
^  a  indictment  brought  on  a  penal 
itstite  to  enforce  a  penalty;  lach  of- 
faiee  not  being  "against  the  peace." 
ff«tf,  C.  J.,  and  the  court  of  K.  B., 
^■d  decided  simiUrly  in  R.  el  Reg.  v. 
dtep,  4  Mod.  51,  Dolben,  J.,  dissen- 
ficBle,  and  afterwards  in  R.  ▼.  Chmgh 
■dalAav,  5  Mod.  149.  Again,  in  R. 
^.Jemee  H  af.  Stra.  1256,  an  indict- 
fouMl  at  quarter  sessions  for  fas* 
nets  across  a  rirer,  contrary  to 
t  H.  TI.  c.  15,  was  quashed,  because 
tbst  set  gUTe  a  penalty  of  lOOt.  but  no 
jurisdiction  to  the  sesrions ;  "  and  they 
caanot  hare  it  without  express  words  in 
tke  ease  of  a  new  created  offence."  See 
Com.  Dig.  iU.  Juetieee  qf  Peace,  (B 
2.  B.  3)  -.  Bac.  Ab.  ft/,  id,  (B  3) ;  Haw. 


kins,  B.  2,  c.  8,  s.  38,  and  2  Hale,  44 ; 
SariL  134;  Sayer,  138.  In  R.  jw, 
Jamee,  the  setting  nets  in  the  way 
chargi^  was  by  the  statute  '*  wholly 
prohibited  for  ever ;"  it  would  therefore 
seem  that  the  indictment  would  have 
bun  on  that  prohibitory  clause,  2  Hale, 
171 ;  R.  T.  Jtmee,  Stra.  920,  1146.  As 
to  R.  V.  Varrington,  the  exceptions  of 
forgery  (and  perjury,  when  prosecuted 
at  common  law)  from  the  general  juris- 
diction  of  the  quarter  sesrions  over  all 
inferior  offences,  as  well  those  properly 
and  directly  against  the  peace,  as  those 
which  are  only  so  by  construction,  as 
breaches  of  the  law  were  said  to  be, 
were  declared  by  Lord  JTenyon,  to  rest 
more  on  authority  than  principle  (see 
R.  V.  Higgine,  2  East'i  R.  15,  18). 
Again,  the  principle  of  the  modem  cases 
is  clearly  at  variance  with  R.  v.  Smithf 
though  it  il  not  now  common  to  indict 
at  all  for  usury.  In  R,  v.  Riepal,  1  W. 
Bla.  368,  indictment  at  quarter  sesrions 
for  conspiracy.  Lord  Mansfield  said, 
"  The  cases  of  peijury,  (vtx.  at  common 
law)  forgery  and  usury,  stand  on  their 
own  special  ground,  2  Hawk.  c.  8,  s.  38 ; 
and  it  has  been  determined  that  the  jus- 
tices have  no  jurisdiction  there.  This 
offence  of  conspiracy  is  a  trespass,  and 
trespasses  are  indictable  at  sesrions^ 
though  not  committed  vi  et  armie.  They 
tend  to  a  breach  of  the  peace  as  much  as 
cheats  and  libels,  which  are  established 
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Where,  indeed,  a  statute  creates  a  new  offence,  and  limits  it  to  be 
tried  before  ''justices  of  oyer  and  terminer  only,"  the  quarter  sessions 
cannot  try  it ;  for  though  justices  of  the  peace  are  authorized  to  hear 
and  determine,  they  are  not  what  the  law  intends  by  justices  "  of  oyer 
and  terminer ;"  there  being  a  distinct  commission  so  named  (n). 

In  the  result,  it  appears  that,  with  the  exceptions  above  stated,  the 
quarter  sessions  have  power  to  try  all  indictable  ofiences;  whether 
offences  at  common  law,  or  created  by  statute.  Thus,  on  a  question 
raised  in  1801,  whether  the  quarter  sessions  had  power  to  try  an  indict- 
ment for  soliciting  a  party  to  steal  from  another.  Lord  Kenyan  said  (o), 
*'  I  am  clearly  of  opinion  that  it  is  indictable  at  the  quarter  sessions,  as 
falling  in  with  that  class  of  offences,  which,  being  violations  of  the  law 
of  the  land,  have  a  tendency ^  as  it  has  been  said,  to  a  breach  of  the 
peace t  and  are  therefore  cognizable  by  that  jurisdiction.  To  this  general 
rule  there  are,  indeed,  two  exceptions,  forgery  and  perjury :  why  ex- 
cepted I  know  not;  but  having  been  expressly  so  adjudged,  1  will  not 
break  through  the  rules  of  law ;  no  other  exceptions,  however,  have  been 
allowed,  and  therefore  this  falls  within  the  general  rule." 

But  although,  before  30th  June,  1842,  the  justices  in  sessions  had,  in 
point  of  law,  jurisdiction  over  almost  all  offences  inferior  to  treason,  it 
was  not  the  practice  for  them  to  try  any  indictments  for  capital  felo- 
nies (p).  (See  Ch.  V.  s.  13).  They  generally  acted  on  the  caution 
given  them  in  their  commission, ''  that  if  a  case  of  difficulty  shall  arise,* 
they  should  not  proceed  to  g^ve  judgment  except  in  the  presence  of 
some  justice  of  one  of  the  benches  or  of  assize ;"  but  if  they  thought 
fit,  even  in  capital  cases,  to  proceed  to  judgment,  it  would  be  valid 
until  reversed*  on  writ  of  error  for  real  error  in  the  judgment,  or  sub- 
stantial defect  appearing  on  the  face  of  the  record  (q). 

Transmitting  Indictments  found  at  Sessions  for  Trial  at  Assizes 
without  CertiorariJ] — Indictments  found  at  sessions  may  still  be  trans- 


to  be  within  the  jariadietion  of  sessions. 
As,  therefore,  there  is  no  authority  to 
the  contrary,  I  think  the  justices  had 
jorisdiction.'' 

(n)  See  ante,  p.  64 ;  2  Hale's  P.  C.  44, 
23 ;  Cro.  El.  87  ;  8mUh*i  caae,  cited  9 
Co.  R.  118,  6;  2  &  3  Ed.  VI.  c.  24; 
Com.  D.  at.  Jtuticet  qf  the  Peace  (B  3). 
See  R,  T.  Lord  Preston,  ante. 

(o)  R,  V.  Higgim,  2  East's  R.  18. 

Ip)  In  former  editions  of  this  work  it 
was  here  stated,  that  in  sessions  holden 
under  any  charter,  by  which  the  power 


of  ^fe  and  death,  according  to  the  fami- 
liar expression,  was  specificaUy  entrnated 
to  the  mnnidpal  judges,  e.  g.  to  the  re- 
corders of  the  cities  and  counties  of 
Bristol,  Chester,  and  Exeter,  &c,  it  was 
usual  to  try  capital,  felonies.  But  that 
power  was  abolished  in  1835,  in  all 
boroughs  of  cities  and  towns,  except 
London,  by  5  &  6  W.  IV.  e.  76.  s.  107. 
(q)  R.  T.  Weet  Riding,  Yorhehire  {/u». 
ticee),  7  T.  R.  467 ;  9  Vin.  Ab.  /tf .  Brror, 
(D.)  ;  Riee*9  coMe,  Cro.  Jac.  404. 
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mitted  for  trial  at  the  next  assizes  tcnVAoitf  certiorari,  if  the  quarter  sessions 
y  jorisdiction  to  try  them,  but  not  otherwise.  Thus,  where  indictments 
forfoigery  and  night  poaching  were  found  at  sessions,  and  transmitted 
to  assizes,  they  were  quashed  as  nullities,  and  new  ones  preferred  (r). 

Indictments   were  found    against    two  prisoners   at   the   quarter 
sessions  for  the  North  Riding  of  Yorkshire  for  the  misdemeanours 
of  escaping  from  gaol,  and  were  transmitted  by  them  to  the  next 
assizes  for  the  county,  annexed  to  a  certificate  signed  by  the  deputy 
clerk  of  the  peace  for  the  riding,  certifying  the  finding  of  them,  with 
the  witnesses  at  the  back,  and  signed  by  the  foreman  of  the  grand 
jury  as  found  '*  true  bills,'*  Mr.  Baron  Wood  refused  to  try  them  on 
the  ground  that  they  were  not  removed  by  certiorari,  and  that  new  in- 
dictments were   not  found  at  the  assizes,  and  discharged    the   pri- 
sooets;  but  having  stated  the  case  to  the  judges  for  guidance  in  future 
cases,  tbey  held  that  the  indictments  should  have  been  tried  at  the 
assizes  (f).     For  by  4  Ed.  III.  c.  2,  passed  while  the  justices  had 
only  power  as  keepers  of  the  peace  to  inquire  into  felonies  and  tres- 
passes done  within  their  county  without  authority  to  determine  them, 
they  were  to  send  indictments  found  before  them  to  the  justices  of 
gaol  delivery  who  were  to  hear  and  determine  them  at  the  next 
gaol  delivery  within  the  county,  whether  the  parties  were  in  gaol  or 
admitted  to  bail ;  and  this  course,  though  not  usual  at  this  day,  on 
account  of  the  power  of  hearing  and  determining  many  such  offences 
vhich  is  given  to  the  quarter  sessions  by  their  commission  as  settled  by 
18  Ed.  III.  c.  2,  and  34  Ed.  III.  c.  1,  is  still  legal. 

Where  a  justice  has  bound  over  parties  to  prosecute  and  give  evi- 
dence at  a  session  of  the  peace  in  a  case  which  is  afterwards  capitally 
indicted,  or  is  otherwise  out  of  their  jurisdiction,  the  indictment  may 
&till  be  found  at  the  session,  and  transmitted  to  the  assizes  without 
ceitiorari  as  at  common  law  (t).  Fresh  recognizances  should  be  taken 
to  appear  and  give  evidence  at  the  assizes ;  it  might  also  be  quashed  in 
tbe  queen's  bench  (u),  or  the  defendant  may  plead  to  the  jurisdic- 
tion (x). 

(r)  R,  T.  Big^,  8  C.  &  P.  770,  JErt- 
*w*,  J. 

(')  A.  T.  JoMi  Wetherell,  Russell  & 
Kjui's  Crown  Cases  Rcserred,  381 .  See 
■Iw  4  Inst.  168;  2  Hawk.  P.  C.  c.  5, 
"•  32,  e.  6,  s.  2,  e.  8,  s.  57 ;  Bac.  Ab. 
^iea  qfihe  Peace,  E.  2 ;  Crown  C. 
Comp.  14,  27;  4  Bla.  C.  271,  n.  (2), 
»4.  B.  (6) ;  2  Hale,  46. 

(0  Rtg.  T.  Wrigley,  2  a  B.  R.  732, 
Bote;   tried  at  York  Spring  Assizes, 


1843,  before  Coltman,  J.  If  the  ses- 
sions refuse  to  suffer  such  a  bill  to  be 
found,  the  witnesses  should  be  taken  be- 
fore a  single  magistrate,  who  should  take 
their  depositions  afresh,  and  bind  them 
over  to  the  assizes.  See  an  instance  of 
miscarriage  in  this  respect,  Reg.  v.  2>eaii, 
2  Q.  B.  R.  731. 

(tf)  1  Burr.  389 ;  Stra.  1088;  2  Leach, 
475;  seelT.  R.  316. 

(dr)  4  Bla.  C.  333 ;  2  Hale,  256. 
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Trafismiting  by  Certiorari  Indictment$  improperly  found  at  Ses* 
siom,] — If  indictments  over  which  a  court  of  sesatons  of  the  peace  has 
QO  longer  jurisdictioo  are  nevertheleas  found  at  such  sessions,  certiorari 
lies  to  remove  them  to  the  court  of  oyer  and  terminer  and  gaol  delivery 
of  the  county  (y). 


Trial  of  Prisoners  at  Assizes  intervening  between  Quarter  Sewon$,'\ 
— Some  justices  of  Staffordshire  had  committed  prisoners  for  small 
larcenies,  some  till  discharged  by  due  form  of  law,  and  others  expressly 
till  the  next  quarter  sessions ;  an  assize  intervened,  and  the  prisoners 
not  being  in  the  calendar,  applied  to  be  discharged,  no  bills  being 
preferred  against  them.  It  did  not  appear  whether  the  witnesses  bad 
been  bound  over  to  appear  at  the  quarter  sessions.  Wood,  B.,  dis- 
charged the  prisoners  on  proclamation,  conceiving  himself  bound  to 
do  so  by  the  commission  of  general  gaol  delivery ;  but  submitted  the 
question  to  the  judges,  in  order  to  the  fixing  a  rule  in  future.  A  ma- 
jority was  of  opinion  that  it  was  not  imperative  on  the  judge  to  allow 
such  discharge,  but  that  it  was  discretionary  in  him  to  continue  on 


(y)  By  5  &  6  Vict.  c.  38,  s.  2,  any 
judge  of  one  of  U.M.'s  superior  courts 
at  Westminster,  acting  under  any  com- 
mission  of  oyer  and  terminer  and  gaol 
delivery  for  any  county,  may  issue  if  he 
shall  think  fit  any  writ  or  writs  of  cer- 
tiorari [see  2  Q.  B.  R.  732,  note]  or 
other  process  directed  to  the  justices  of 
the  peace  acting  in  and  for  such  county, 
riding,  dlTision  or  liberty,  or  to  the  recor- 
der of  any  borough  situate  within  the 
said  county,  commanding  the  said  jus- 
tices and  recorder  sererally  to  certify 
and  return  into  the  oourt  holden  under 
the  authority  of  such  commission  of  oyer 
and  terminer  and  gaol  delivery  all  in- 
diefmmtt  or  presentments  found  or  taken 
before  any  of  the  said  justices  of  the  peace 
or  recorder,  of  any  offences  which  after 
the  passing  of  that  act,  such  justices  or 
recorder  will  not  have  juritdietUm  to 
try,  and  the  several  recognizances,  ex- 
aminations and  depositions  relative  to 
such  indictments  and  presentments ;  and 
also  if  necessary  by  writ  or  writs  of  ha- 
heae  corpue  to  cause  any  person  or  per- 
sons who  may  be  in  the  custody  of  any 
gaol  or  prison  charged  with  any  such 
offence,  to  be  removed  into  the  custody 
of  the  keeper  of  the  common  gaol  of  the 
county,  so  that  the  same  offences  may 


be  dealt  with,  tried  and  determined  ac- 
cording to  law,  under  the  authority  of  the 
said  commission. 

By  s.  3,  (copied  from  4  &  5  W.  IT.  c. 
36,  s.  18,)  the  recognisances  entered 
into  for  prosecuting  any  person  at  any 
sessions  of  the  peace  for  any  offence 
which  after  the  passing  this  act,  such 
court  will  not  have  jurisdiction  to  try, 
are  to  be  obligatory  for  the  conusor's  ap- 
pearance at  the  assises  on  giving  him 
one  week's  notice,  either  personallyt  or 
by  leaving  it  at  his  place  of  residence 
described  in  the  recognisance,  to  appear 
before  Uie  said  court  of  oyer  and  termi- 
ner, instesd  of  the  sessions  of  the  peace, 
and  the  judge  who  grants  such  eeriiorari 
or  habeoM  corpus  shall  cause  the  party 
applying  for  such  writ  or  writs,  whether 
he  be  the  prosecutor  or  party  chai^ged 
with  such  offence,  to  enter  into  a  reeoff- 
nizance  in  such  form  and  with  or  without 
sureties  as  he  may  direct,  conditioned 
to  give  such  notice  as  aforesaid  to  the 
parties  bound  by  such  recognisance  to 
appear  before  the  said  court  of  oyer,  &c., 
instead  of  the  oourt  of  sessions  of  the 
peace  respectively,  and  to  do  eueh  other 
things  with  reference  to  the  indictment, 
presentment,  or  person  removed  as  such 
court  or  judge  shall  direct. 
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theff  oommitmeiits  such  prisoners  as  appeared  to  him  to  be  committed 
for  (laly  if  the  witnesses  against  them  did  not  appear,  having  been 
bound  over  to  the  sessions  (z). 

Trials  of  Offences  in  London^  Bristol  ^Chester,  Exeter ,  Berwick  and 
stker  Comnties  of  Cities  or  Towns. 1 — ^The  exception  firom  the  operation 
of  38  G.  III.  c.  52,  which  was  provided  for  the  cities  and  counties  of 
Bristol,  Chester,  and  Exeter,  by  sect.  12  of  that  act,  is  repealed  by 
5  &  6  W.  IV.  c.  76,  s.  109,  and  indictments  for  offences  committed 
litiuii  the  coonties  of  those  cities,  as  well  as  within  the  town  and  county 
of  Berwick-on-Tweed,  and  other  counties  of  cities  or  towns  corporate, 
(except  London,  Westminster,  and  Southwark  (a),)  shall  (till  the  king 
SncU  a  commission  of  oyer  and  terminer  and  gaol  delivery  to  be  exe- 
csted  within  the  same)  be  preferred,  and  all  proceedings  thereon  had, 
» in  38  G.  in.  c.  52,  is  authorized  to  be  done  in  other  places.    That 
ii,  piosecotors  upon  entering  into  a  recognizance  in  £40  for  paying  the 
atfs  costs  attending  the  prosecution  out  of  the  county  of  the  city  (3), 
my  prefer  indictments  for  offences  committed  therein  to  the  jury  of 
tk  amnty  next  adjoitnng  to  the  county  of  such  city  or  town  corporate, 
ivora  and  charged  to  inquire  for  the  king  for  the  body  of  such  ad- 
joining county  at  any  sessions  of  oyer  and  terminer  or  general  gaol 
tiifery  (c).     Again,  if  the  venue  in  any  indictment  removed  into  the 
peen's  bench  by  certiorari  be  laid  in  a  county  of  a  town,  &c.,  that 
ooQtt  may  order  the  trial  to  be  by  a  jury  of  the  county  next  adjoining, 
ad  may  award  proper  writs  of  venire  and  distringas  accordingly, 
viAout  subjecting  the  prosecutor  to  this  recognizance  for  paying  extra 
costs  ((f). 

And  by  5  &  6  W.  IV.  c.  76,  s.  110,  persons  committed  for  trial 
tt  sny  court  of  gaol  delivery,  general  or  quarter  sessions  of  the  peace 
hr  aoy  borough,  charged  with'  offences  which  the  recorder  thereof, 


(')  Anon.  (Easter,  1810,)  Rass.  & 
Ky.lTS;  lee  2  Init  43;  2  Hale,  35. 

(•)  As  to  general  or  qnarter  sessions 
ftLaodofi,&c.,  see  4  &  5  W.  lY.  c.  36, 

Lir, 

W  R,  ▼.  Notiimgham,  4  Esst,  208, 
(<>tt  of  eoantj  of  city  of  linooln.) 

if)  38  6.  III.  c.  52,  s.  2  &  12,  (called 
^Aer  Cokeys  Act)  5  &  6  W.  IV.  c.  76, 
1.109. 

(4)  38  6.  III.  e.  52,  s.  1,  i2.  t.  Not^ 
%tei,  4  Esst,  208.     Either  psrty 


may  thus  ayoid  trying  an  indictment 
at  a  borough  sessions,  and  have  it 
tried  at  the  assizes  of  (Jbe  next  adjoin* 
ing  connty;  but  the  offence  must  in 
all  cases  be  laid  to  have  been  com- 
mitted in  the  county  of  the  city,  &c., 
where  it  actually  occurred ;  JR.  ▼.  Goff^ 
R.  &  Ry.  C.  C.  R.  179 ;  R,  v.  Mellon, 
id.  144.  It  seems  enoogh  to  state  in  the 
caption  when  the  record  is  made  up, 
that  the  county  in  which  the  venue  is 
laid  is  the  next  adjoining  county. 

M  2 
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after  Ist  May,  1836,  will  not  have  jurisdiction  to  try,  may  be  lawfully 
removed  (e)  to  the  gaol  or  house  of  correction  of  the  county,  there  to 
remain  and  take  their  trial  at  the  next  quarter  sessions  for  the  same,  if 
the  offence  be  there  cognizable  (/),  and  if  not,  then  before  the  judges 
of  oyer  and  terminer,  and  gaol  delivery,  at  the  next  circuit.  Parties 
bound  by  recognizances  to  prosecute,  &c.  are  to  appear  and  give 
evidence,  &c. 

Powers  of  Justices  under  Local  Acts  within  Places  heretofore  within 
Boundaries  of  Boroughs.] — AH  matters  cognizable  by  virtue  of  any  local 
act  of  parliament,  or  otherwise  by  any  justice  of  peace,  or  by  the  general 
or  quarter  sessions  having  jurisdiction  within  any  place,  which,  since  5&6 
W.  IV.  c.  76,  or  6  &  7  W.  IV.  c.  103,  has  ceased^  or  under  any  future 
act  may  ceascy  to  be  within,  and  to  be  part  of  any  borough,  or  the  liberties 
thereof,  shall  be  cognizable  by  the  general  or  quarter  sessions  of  the 
county,  riding,  division,  liberty,  or  jurisdiction  within  which  such  place 
is  situate,  in  the  same  manner,  and  subject  to  the  same  provisions 
as  if  the  same  were  within  the  jurisdiction  of  the  justices  of  the  peace 
for  that  borough  or  place,  or  of  the  general  or  quarter  sessions  of  the 
8ame(/;). 

County  Oaolsy  Court  Houses^  DepSts,  ^c.  within  Boroughs.] — 
Owing  to  the  late  extension  of  the  boundaries  of  certain  boroughs,  &c. 
under  act  of  parliament,  county  gaols,  court  houses,  dep6ts  for  militia 
arms,  and  other  public  edifices  and  offices  of  counties,  being  included 
within  those  boundaries,  became  thereby  subject  to  the  jurisdiction  ot 
the  sheriffs  and  municipal  officers  of  those  boroughs.  To  remedy 
this  it  is  now  enacted,  that  all  county  gaols,  courts,  dep6ts  for  arms, 
and  all  lands,  buildings,  easements,  and  appurtenances  thereunto 
belonging,  which  before  the  passing  of  6  &  7  W.  IV.  c.  103,  for  making 
temporary  provision  for  the  boundaries  of  certain  boroughs,  or  before 
the  authorized  extension  of  the  boundaries  of  any  borough  since  that 
act  passed,  were  in,  of,  or  belonging  to  any  county,  shall  be  considered 
to  be,  and  shall  remain  part  and  parcel  of  such  county,  and  under  the 
exclusive  jurisdiction  of  the  authorities  thereof,  as  if  6  &  7  W.  IV.  c.  103, 
had  not  passed  (A). 

(e)  As  to  this  in  counties  of  cities  and  this  seems  useless  in  practice.    See  past, 

towns,  see  38  O.  III.  c.  52,  s.  4,  5.  as  to  quarter  sessions  in  boroughs. 

(/)  As  recorders  haTc  the  same  cog-  (g)  7  W.  IV.  &  1  Vict.  c.  78,  s.  30. 

nisance  of  offences  as  county  sessions,  (A)  7  W.  IV.  &  1  Vict.  c.  78,  s.  41. 
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Jmsdiciion  of  County  Sessions  in  Boroughs  where  holding  of 
Sessions  is  ^scontinued."] — In  boroughs  and  places  where  general  or 
qoarter  sessions  of  the  peace  have,  since  5  &  6  W.  IV.  c.  76,  ceased 
to  be  holden,  (e.  g,  Wallingford,  Wenlock,  Wokingham,  &c.,)  all  such 
hosioess  which,  under  any  general  or  local  act,  or  any  usage  or 
custom,  ought  to  be,  or  was  usually  heard,  decided,  or  transacted 
It  such  general  or  quarter  sessions  by  the  justices  of  peace,  with  the 
assistance  of  any  juries  there  assembled,  shall  be  hereafter  heard,  &c. 
bjthe  general  or  quarter  sesaons  for  counties,  ridings,  or  divisions, 
liberties  or  jurisdictions,  in  which  such  boroughs  are  situate,  and  by 
the  justices  of  peace  and  juries  there  assembled,  respectively  (t). 

Extent  of  Juriidictwn  in  point  of  Locality, '\ — Each  commission  of 
tbe  peace  for  a  county,  riding,  or  division,  points  out  over  what  portions 
of  the  county,  &c.,  riding,  division,  or  county,  the  jurisdiction  of  the 
jostices  named  in  it  extends.  As  to  commissions  of  tbe  peace  in  boroughs , 
see  5  &  6  W.  IV.  c.  76,  s.  98,  post. 

By  that  act  s.  1 1 1 ,  no  part  of  any  borough,  in  or  for  which  a  sepa- 
rate court  of  quarter  session  shall  be  holden,  shall  be  within  the  juris- 
diction of  thitjusticei  of  any  county  (A),  from  which  such  borough  before 
the  paenng  of  that  act  was  exempt^  any  law,  statute,  letters  patent, 
darter,  grant,  or  custom  to  the  contrary  notwithstanding. 

This  clause  appears  to  have  been  framed  with  special  regard  to  the 
altered  boundary  of  boroughs  with  reference  to  the  original  jurisdiction 
of  the  justices  (/),  and  not  to  apply  to  the  jurisdiction  of  the  borough 
quarter  sessions  which  is  regulated  by  s.  105  (m).  Places  and  districts, 
vhich,  having  been  originally  parts  of  counties  at  large,  had  by  charter 
become,  or  were  otherwise  claimed  and  considered  to  be,  subject  to  the 
angistrates  of  boroughs,  as  well  as  to  the  county  justices ;  and  which 
were  sometimes  called  *'  liberties  of  boroughs  "  (n),  are  altogether  with- 
drawn from  the  jurisdiction  of  the  county  justices,  if  two  things  concur; 
viz.,  if  the  borough  justices  had  always  had  exclusive  jurisdiction  within 
the  borough  itself  (vtz.  the  ancient  borough),  and  if  separate  quarter 
sessions  had  been  granted  to  the  new  borough  (see  post). 

Again,  the  former  exclusive  jurisdiction  of  the  justices  of  a  county 


(0  7  W.  IV.  &  1  Vict.  c.  76,  8.  50.  (0  See  2  Q.  B.  R.  91 ;  95. 

{i)  SembU    by    Patlewn,    J.,  this  (m)  Ibid. 

only  their  joriidiction  exercised  (n)  See  R.  ▼.  ilfttfwii,  6  B.  &  Cr.  74  ; 


•Mt  ^quarter  tessions,  2  Q.  B.  R.  96,      9  D.  &  R.  172 ;  Reg.  ▼.  Bridgewater, 
105, 107 ;  Reg.  x.  Deme  end  othert.  (Tnh.),  10  Ad.  &  £.  711,  ante. 
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at  large  is  taken  away  ia  those  places  and  precincts,  which  by  the 
operation  of  sections  7  &  8  of  the  municipal  corporation  act  {5  &  6 
W,  IV.  c.  76),  have  been  cut  off  from  a  county  at  large,  aod  included 
in  the  bounds  of  any  borough  by  that  act  provided.  Those  bounds 
being  in  truth  the  parliamentary  bounds  settled  by  2  &  3  W.  IV. 
c.  64,  and  adopted  by  5  &  6  W.  IV.  c.  76,  s.  7  (p). 

The  suburbs  of  ancient  boroughs  which,  from  comparative  insigai- 
.(icance,  have  swelled  to  commercial  importance,  afGord  frequent  in- 
stances of  a  state  of  things  to  which  the  above  section  applies.  This 
is  elucidated  by  a  late  case  respecting  the  parish  of  Clifton  (p)  (here- 
tofore a  part  of  Gloucestershire  for  every  purpose,  but  afterwards  added 
to  Bristol,  as  to  the  right  of  voting  for  members  of  parliament  for  that 
borough,  heretofore  county  and  city),  by  the  boundary  act,  2  &  3  W. 
IV.  c.  64,  sched.  (O).  The  '<  metes  and  bounds"  fixed  by  that  act  for 
that  purpose  were  adopted  for  Bristol,  by  the  municipal  reform  act  (5  &  6 
W.  IV.  c.  76,  s.  7),  among  the  other  boroughs  included  in  its  schedules ; 
and  the  question  was,  whether,  since  that  act,  any  justices  of  Glou- 
cestershire had  power  to  make  an  order  for  diverting  a  foot-path  in 
Clifton,  and,  next,  if  they  had,  whether  a  mandamus  would  lie  to  tbe 
Gloucestershire  quarter  sessions,  commanding  them  to  enrol  it  in  the 
usual  way.  The  court  of  king's  bench  held  that,  as  to  Bristol  and  the 
other  boroughs  mentioned  in  the  first  section  of  schedules  A.  and  B.  of 
the  last-mentioned  act,  every  place  included  within  the  bouods  of  any 
of  those  boroughs,  as  described  by  the  parliamentary  boundary  act,  2 
&  3  W.  IV.  c.  64,  was  made  a  part  of  them  for  all  purposes ;  and 
consequently,  that  the  parish  of  Clifton  was  part  of  Bristol,  viz,  of  the 
borough,  county,  and  city  of  Bristol  {inter  alia,  as  to  stopping  up 
ways),  and  not  of  the  county  of  Gloucester ;  so  that  the  Gloucester* 
shire  justices  had  no  jurisdiction  within  it  (q).    It  seems,  however^ 


(o)  That  seetion  does  not  mAe  tbe 
newly  defined  boroughs  the  same  to  all 
intents  and  purposes  as  the  old  ones, 
Bendiworih  t.  Torkinffttm,  1  Q.  B.  R. 
782. 

{p)  R,  T.  Gloueetierthire  {Jtuticet), 
4  Adol.  &  El.  689  ;  6  NeT.  &  M.  115. 

(q)  The  argument  of  the  snccessfhl 
side  had  been,  that  the  borough  of  the 
city  of  Bristol,  as  aseertained  by  the 
municipal  reform  act,  5  &  6  W.  IV.  c.  76, 
was  a  county  of  itself ;  so  that  without 
inquiring  what  would  be  the  eaae  where 
a  borough  is  not  a  county  of  itself, 


Cfifton  was  a  part  of  the  county  of 
Bristol,  "  and  qf  no  other.**  These 
words  of  5  &  6  W.  IV.  c.  76,  s.  8,  seem 
decisiTe  on  the  subject  of  such  additions 
to  counties  of  cities,  &c. :  acoordinglj, 
where  a  felony  had  been  committed  at  a 
place  called  Prendeigast,  first  added  to 
the  county  and  borough  of  HaTCifbrd- 
west  by  the  parliamentary  boundary  act, 
2  &  3  W.  IV.  c.  64,  sch.  (O.),  and  de- 
clared by  5  &  6  W.  IV.  c.  76,  s.  7,  sehs. 
(A.)  and  (B.)  to  be  part  of  that  borough 
it  was  held  properly  triable  at  the  Mtuaim 
held  for  the  county  iff  thai  borough,  M. 
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Oat  borough^  not  couiities  of  thenudfcs,  whose  clnrten  con- 
taned  no  ckmae  of  non-mtroinittaiit,  and,  conaequoitly,  whoe  the 
eoortj  jnedces,  pienoosly  to  5  &  6  W.  IV.  had  cooennent  juris- 
diction with  tile  boroogh  joaiices,  soch  concnmnt  jurisdiction  sliU 
continues,  notwithstanding  the  ginnt  of  a  conit  of  aqniale  qnaiter 


The  pow«r  of  chaiter  justices  to  try  ofienden  at  the  qnaiter 
noes  lor  boronglv,  was  nnireisany  aboitthed  by  5  &  6  W«  IV.  c  76, 
t.  107 ;  and  reeoideis,  eadi  of  whom  singly  oonstitntes  a  oontt  of 
qaaiter  stieiuni  '*  in  and  for"  the  borongh  to  whidi  he  is  appointed, 
bsve  cognisanoe  of  aH  crimes,  olienees,  and  matten  whatsoever  eog- 
lUble  by  any  oont  of  qnarler  stisiuM  of  the  peace  for  conntieB  in 


In  boroagho  which,  at  the  passing  of  that  act,  had  reeordeis,  or  de- 
puty jpcotdeis  of  &te  years*  standing  at  the  bar,  the  iccoidei  lyfiinrd 
kii  office  if  so  qualified:  and  if  he  was  not,  as  was  the  case  at 
Sbewsbury  in  the  peiaon  of  the  late  Eari  Powis,  ^kt  deputy  reconkr, 
te  bfee  John  Bather,  Esq.,  became  leoonier.  In  all  other  cases  ^kt 
present  recorders  were  appointed  by  the  crown  under  that  act. 

The  abore-mentioned  sections  appear  to  have  the  effect  of  »dud- 
ing  the  county  quarter  sessions  fitom  jurisdiction  within  thooe  bocoughs 
any  part  of  which  had  been  previously  exempt  finom  their  power,  otf 
to  which  a  separate  grant  of  quarter  siiwiuHB  has  been  made.  But 
the  county  jurisdiction  is  neoessarfly  continued  in  other  boroughs, 
whether  before  5  &  6  W.  IV.  they  had  or  had  not  coDcarreot  jnm- 
dktiou. 

Thus,  by  5  &  6  W.  IV.  c.  76,  s.  Ill,  the  justices  in  and  for  the 
oosnty  in  whidi  onf  borongh  is  situate,  to  which  no  grant  of  separate 
quarter  sessions  shall  have  been  made,  shall  exercise  the  jonidictioa  ol 
jistioes  of  peace  in  and  fw  such  boroogh,  as  fully  as  by  law  they  and 
cadi  of  them  can  or  ought  to  do  in  and  for  the  said  county  (r). 

Camwnimemit  by  Bcrtmgk  Justices  to  Cammiy  SessumsJ] — An  act 


f  .  FOhr.  7  &  ft  P.  387,  Sprinf 
1S36,  par  OtUnife,  J.— M 

fiBii),w<kBd,'  TbertiliMiiilofthe  JfileftcO,  2  O.  B.  R.  63iS. 

nyterfmWw^nith>—rifipilcor>  (r)  See  » l»  tte  M4iM  2  O.  B.  E. 

imniiii  MiniBmtirt.Sfc6W.nr.  K^IM^IO?;  1  •«.  H?,  sb4  7  W.  |V. 

c7ft,srihelni>BjiH,2fcaW.nr.  ft  1  Viei. c 78, e. M, «^ ■.  l«i. 
c  M.  M  bene  "  n  tke  €»mmi9  ef  L." 
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of  the  legislature  which  passed  in  1834,  though  considerably  abridged 
ia  effect  by  the  more  sweeping  enactments  of  the  municipal  act 
which  followed  it  in  the  next  year»  must  be  here  mentioned.  It  ia 
intituled  *'  an  act  for  the  better  administration  of  justice  in  certain 
boroughs  and  franchises/'  and  appears  intended  to  prevent  the  ex- 
pense and  delay  of  sending  persons  charged  with  felony  in  a  borough 
or  franchise,  which  had  no  power  to  hear  and  determine  Jehniei  (f), 
for  trial  at  the  assizes  for  the  county  in  which  such  borough,  &c. 
might  be  situate,  and  enacts  (0  that  the  justices  of  the  peace,  or 
any  such  justice  acting  in  and  for  any  such  borough  or  franchise 
in  England,  not  being  empowered,  by  charter  or  otherwise,  to  deter- 
mine felonies  (u),  shall  commit  every  person  charged  with  any  such 
felony,  as  a  court  of  quarter  sessions  may  have  jurisdiction  to  try,  to 
be  tried  at  the  general  quarter  sessions  of  the  peace  for  the  county, 
riding,  or  division,  wherein  such  borough  or  franchise  shall  be  situ* 
ate,  or  at  any  adjournment  thereof,  and  the  justices  of  the  peace 
acting  in  and  for  such  county,  &c.  are  hereby  empowered  to  try  per- 
sons so  committed,  at  such  quarter  sessions  or  any  adjournment 
thereof. 

This  section  seems  in  force  («)  notwithstanding  section  1  of  5  &  6 
W.  IV.  c.  76,  and  in  fact  agrees  with  s.  1 11  of  that  act  above  cited, 
as  well  as  with  s.  110.  But  its  other  sections  seem  repealed  by  5  &  6 
W.  IV.  c.  76,  s.  1,  and  s.  107. 


SECTION  II. 

Of  the  Time  akd  Formality  of  Openiko  the  Court,  taking 
THE  Oaths  of  Allegiance,  Registering  Chapels,  &c, 

IHtne  of  assembling.] — ^The  court  should  assemble  before  twelve  at 
noon  on  the  day  for  which  it  is  summoned,  in  order  tliat  persons  who 
desire  to  take  the  oaths  of  supremacy,  abjuration,  or  office,  may  com- 
ply in  that  respect  with  the  directions  of  the  statutes  which  enjoin 


(«)  S.  ff.  Bath.  (x)  As  to  trial  of  ofiTencet  committed 

(/)  4  &  5  W.  lY.  e.  27,  t.  1.  within  citief  and  towns,  which  are  conn- 

(«)  E.  g.  Havering  atte  Bower,  in  ties  of  themselTes,  tee  pp.  166 :  201. 
Essex, «»/«,  p.  1. 
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tkn.    llie  setsioo  is  then  usually  proclaimed  by  a  bailiff  in  the  foU 
bwiD^  tenas : — 

Oyts,  Oyet,  Oyef , — ^Tbe  Qaeen*8  jasticei  do  itrictly  charge  and  command  all 
■naer  of  penona  to  keep  rilence,  while  the  Qaeen'i  commianon  of  the  peace  fbr 
Aa  coaty  of is  openly  read,  upon  pain  of  impriaonment  (y). 

Reading  Proclamation^  I'C.] — Then  the  commissiony  the  queen's  pro- 
dunation  against  profaneness,  &c.,  and  the  several  statutes  which  are 
directed  to  be  read  at  the  sessions,  ought  in  strictness  to  be  read  by 
tk  clerk  of  the  peace,  in  an  audible  voice.  These  were  principally 
Ike  following; — 5  El.  c.  1,  against  popery ;  30  C.  11.  c.  3,  as  to  bury- 
iBf  ia  wooUea ;  11  &  12  W.  III.  c.  15,  as  to  ale  measures;  1  G.  I 
c  5,  as  to  riots ;  and  the  black  act,  9  G.  L  c.  22,  which  have  been 
reqaived  to  be  given  in  charge  at  every  quarter  session ;  and  the  A  Si  5 
W.&  M.  c.  24  ;  7  &  8  W.  III.  c.  32  ;  3  &  4  A.  c.  18,  and  3  G.  II. 
c  25,  concerning  jurors,  which  were  to  be  read  in  Midsummer  sessions 
jarlj:  and  2  G.  II.  c.  24,  for  preventing  bribery  and  corruption  in 
tk  election  of  members  of  parliament,  which  is  to  be  read  at  every 
Esster  lession.  As  some  of  these  statutes  have  been  repealed,  and 
odieri  become  obsolete,  the  ceremony  of  reading  them  has  fallen  into 
<laine.  The  queen*s  proclamation  is  still,  however,  read  at  the  opening 
tk  court. 


Ooiht  to  he  iaken^  and  Declaration^] — The  persons  who  attend  to 
tike  tbe  several  oaths  to  be  made  are  next  called,  and  such  oaths  are 
idffliiiistered  to  them  by  the  clerk  of  the  peace  (2).  At  this  time  also 
ikdeckration  substituted  for  the  sacramental  test  by  9  G.  IV.  c.  17 
(«/e,  p.  88),  may  be  conveniently  made  by  parties  admitted  to  office. 

CoMstables  called.] — ^The  administration  of  these  oaths  of  qualifica* 


is)  What  has  been  popularly  called 
^TW  Ifirtike/'  oocnrred  at  the  Mid. 
&KX  mriona.  Screral  offenders  were 
^  od  convicted,  and  their  conTic- 
bdd  iikfaU  •>  the  witneaaei  who 
mt  before  the  grand  jury  bad  been 
by  an  ofllcer  of  the  eoart  after  the 
had  lapsed,  to  consequence  of 
*  ^cnag  been  opened  and  adjourned 
h  the  crier  on  two  snooessire  days, 
**^o«t  the  presence  of  any  justices. 
See  MirfrffeMg  fecial  ComumUnom  due, 
(C.aP.90;  and  it.  T.  IfuM/eier  (/lit. 
<««),  in  re  fioMicn,  5  B.  &  Adol.  1 113 ; 


3  Ner.  &  M.  lie. 

(j)  Persons  qualifying  for  offices  are 
directed  to  take  tbe  oaths  between  the 
hours  of  nine  in  thejorenoon  and  twehe 
at  nwm,  and  not  otkerteite ;  25  C.  II. 
c.  2 ;  1  G.  I.  c.  13.  It  has  been  held  a 
sufficient  compliance  with  the  statute, 
however,  if  the  ceremony  of  administer* 
ing  the  oaths  of  qualification  for  offices 
be  coimMeiicMf  previous  to  the  last  of 
the  hours  of  limitation  appointed  by 
the  atatute,  and  amtinmed  till  all  are 
sworn. 
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tion  and  indemnity  being  concluded,  it  is  usual,  in  the  next  place,  for 
the  clerk  of  the  peace  to  call  over  the  constables  of  hundreds,  and  ot 
parishes,  &c.  (a),  which  is  commonly  done  (with  respect  to  the  de- 
faulters on  the  first  call)  a  second,  and  even  a  third  time.  On  their 
failing  to  answer  at  the  third  call  to  the  name  of  the  respective  pa- 
rishes for  which  they  serve,  the  court  will  set  a  fine  on  the  defitulters. 

Registration  of  Dissenting  Chapels,  and  granting  Certificates  to 
their  Preachers,'] — At  this  time  also  the  registration  of  dissenting 
chapels,  and  the  granting  of  certificates  to  their  preachers,  may  con- 
veniently take  place.  These  proceedings  are  h^d  by  virtue  of  52 
6.  III.  c.  155,  which  was  enacted  for  the  protection  of  protestant  dis- 
senters ;  the  former  statutes  for  that  purpose  (ft)  not  having  been  con- 
sidered as  sufficiently  explicit.  This  statute  enacts,  by  s.  2,  that  ''  no 
congregation  or  assembly  for  religious  worship  of  protestants  (at  which 
there  shall  be  present  more  than  twenty  persons,  besides  the  imme- 
diate family  and  servants  of  the  person  in  whose  house,  or  upon  whose 
premises,  such  meeting  shall  be  had)  shall  be  permitted,  unless  and 
until  the  place  of  such  meeting,  if  the  same  shall  not  have  been  regis- 
tered under  any  former  act,  shall  have  been  certified  to  the  bishop  of 
the  diocese,  or  archdeacon,  or  to  the  justices  at  the  general  or  quarter 
sessions ;  and  all  places  of  meeting  so  certified  to  the  bishop  or  arch- 
deacon's court,  shall  be  returned  by  such  court  once  in  each  year  to 
the  quarter  sessions ;  and  all  places  of  meeting  certified  to  the  quarter 
sessions  shall  be  returned  once  in  each  year  to  the  bishop  or  archdea- 
con ;  and  the  bishop  or  registrar,  or  clerk  of  the  peace,  shall  give  a 
certificate  thereof  to  such  persons  as  shall  demand  the  same,  on  payment 
of  2s.  6d. 

Exemption  from  Penalties.] — On  compliance  with  these  directions 
respecting  the  house  of  meeting,  stat.  52  G.  III.  c.  155,  declares  by  s.  4, 
5,  that  **  all  teachers  and  preachers^  and  persons  resorting  to  any  place 
of  worship  thus  certified,  shall  be  exempt  from  all  penalties  under 
statutes  relative  to  religious  worship,  on  condition  that  such  teachers 
and  preachers  shall  take  the  oaths  prescribed  by  19  6.  III.  c.  44,  (c), 

(a)  See  entt,  p.  122.  Statutes,  1217,  with  the  Dteimretim 

(h)  1  W.  &  M.  e.  18;  and  19  G.  III.  agaiuit Pop^rp  in  30  C.  II.  tta.  2,  s.  2; 

o.  44.  iM.  with  the  PrqfitsUm  ^  Ckriiium 

(c)  Vis.  the  Oatkt  <if  AUegianee  and  Beiitf  as  in  1  W.  &  M.  at  1,  c,  18,  i. 

Siqfremaey  in  1  W.  &  M.  lesa.  1,  c.  1,  13  ;  and  Fkrtker  JDeeUratim  as  in  19 

8.  6,  7,  Tyrwhitt  &  Tyndale's  Digest  of  G,  III.  c.  44,  s.  1. 


OW  CALUVO  THB  OEAVD  JURT,  &e.  171 

vkn  tkreonto  leqniied  by  any  justice  of  the  peace;  of  which  taking 
of  the  ttid  oaths,  the  said  justice  shall  give  a  certificate  according 
10  a  hrm  preicribed  in  sect.  8,  which  certificate  shall  be  conclusive 
Meott\  and  by  sect.  7  any  person  may  require  a  justice  of  the  peace 
to  tdminitter  the  said  oaths."  So  that,  as  the  law  stands  now,  all 
dosfaiB  respecting  tile  discretionary  power  of  justices  in  session  to 
jadge  of  the  qualifications  of  persons  offering  to  take  the  oaths,  and  to 
ifioept  or  reject  them,  appear  to  be  done  away.  See  31  G.  III.  c.  32* 
i5,pgsf,Ch.XV. 


SECTION  m. 

Of  CALLIVG  THE  GraND  JuRT,  SWEARING  AND  CHARGING  THEM, 
AND  THEIR  DUTIES  AND  JURISDICTION. 

Tbi  eleik  of  the  peace,  an  ofiicer  now  existing  as  well  in  boroughs 
8  in  counties,  next  proceeds  to  call  the  names  of  those  who  are 
i^ttomed  to  serre  on  the  grand  jury  ;  whose  qualifications  at  quarter 
iesoos  in  counties  are  now,  as  we  have  already  seen,  the  same  with 
tkae  of  the  petty  jurors  (<Q.  If  any  person  so  called  is  an  alien  ;  or 
IS  ootkw,  whether  on  criminal,  or  as  some  say,  civil  process ;  an  idiot, 
or  hmitic,  or  attainted  of  treason  or  felony ;  or  returned  at  instance  of 
tpRMCcutor  or  not  returned  by  the  proper  officer,  the  party  bound  to 
uner  a  charge  may,  before  indictment,  challenge  him  in  the  first  in- 
tf>Boe  for  cause ;  or  if  he  discorer  it  after  a  bill  has  been  found  against 
lam,  nay  plead  it  in  avoidance  of  the  finding  (e).  If  the  names  of 
aproper  peisons  are  inserted  in  the  panel,  it  may  be  reformed,  at  the 
^iucietion  of  the  court,  by  excluding  their  names  and  inserting  others 
in dieirioom  (/) ;  and  it  is  even  said  that  this  power  extends  to  the 
^■oiaal  of  a  joror  who  has  been  sworn,  on  the  discovery  that  be  is 
u  ioBproper  person  {g).  On  the  other  hand,  if  any  of  the  parties 
*siawed  have  any  claim  of  exemption  by  law  or  courtesy,  they  must 
M  submit  their  claim  to  the  chairman  or  recorder  (A).  In  practice 
i^imot  uncommon,  and  may  be  discreet  and  proper,  when  the  names 
ue  called  over,  for  the  court  to  direct  the  names  of  all  those  to  be 
fitted  who  reside  in  a  particular  district,  in  which  matter  of  prosecu- 
^  has  arisen,  calculated  to  excite  feelings  in  the  inhabitants  incon- 
Meat  with  the  calm  administration  of  impartial  justice. 

W  MU^  p.  127.  (/)  Hawk.  B.  2,  c.  25,  •.  32. 

(e)  HmluB.  2,  c.  2&,  ft.  16 ;  2  Hsls,  C^)  Lftmb.  400. 

U&.  (h)  See  Mfo,  p.  13d,  137. 
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Number  swomJ] — The  number  called  and  sworn  (or  making  affir- 
mation, if  quaker,  moravian,  separatist,  &c.,  &c.,  see  posty  Chap.  IV. 
8.  2)  on  the  grand  inquest,  should  not  be  less  than  thirteen,  nor  more 
than  twenty-three;  not  less  than  thirteen,  because  every  bill  must  be 
found  by  twelve  at  least ;  not  more  than  twenty-three,  for  if  a  number 
amounting  to  two  full  juries  were  sworn,  there  might  be  an  equal  divi- 
sion (t).  At  sessions,  after  sixteen  or  seventeen  names  have  been 
called,  and  the  parties  have  appeared,  it  is  not  unusual  to  consider 
the  inquest  as  complete,  and  to  dismiss  all  others  attending  on  their 
summons. 

When  the  grand  jurors  who  remain  to  serve  have  taken  their  places 
in  the  box  assigned  to  them,  and  have  named  their  foreman,  the 
following  oath  is  administered  by  the  clerk  of  the  peace  to  their 
foreman : — 

Yoa,  as  foreman  of  this  inquest,  shall  diligently  inquire,  and  trae  presentment 
make,  of  all  such  matters  and  things  as  sliali  be  given  yon  in  chaise.  The  Qoeen'i 
oonncil,  your  fellows',  and  your  own,  yon  ihall  keep  secret  {k).  You  shall  present 
no  man  for  envy,  hatred,  or  malice ;  neither  shall  yon  leave  any  man  unpresented 
for  fear,  favonr,  or  affection,  or  hope  of  reward ;  but  you  shall  present  all  things 
truly  as  they  come  to  your  knowledge,  according  to  the  best  of  your  underBtanding. 

So  help  you  God. 

Then  the  rest  of  the  grand  jury,  by  three  at  a  time,  in  order,  are 
sworn  in  the  following  manner : — 

The  same  oath  which  your  foreman  hath  taken  on  his  part,  you,  and  every  of  you, 
shall  well  and  truly  obserre  and  keep  on  your  parts.  So  help  you  God. 

Charge  to  ike  Grand  Jury, — When  the  gprand  jury  are  sworn,  it 
becomes  the  duty  of  the  chairman  of  the  session  to  deliver  his  charge 
to  them.  It  should  consist  of  remarks  tending  to  explain  and  elucidate 
any  cases  which  the  calendar  may  disclose,  or  may  be  likely  to  be  pre- 


(0  See  R.  V.  MatMh,  I  Ner.  &  P.  197; 
6  Ad.  &  E.  237.  But  if  a  bill  is  found  by 
a  grand  jury  of  more  than  twenty-three, 
and  the  prisoner  pleads  and  Is  found 
guilty,  the  indictment  will  not  be  quashed 
on  motion,  and  he  will  be  left  to  his  writ 
of  error ;  no  afBdavit  by  a  grand  jury- 
man of  what  passed  in  the  grand  jury 
room,  e.  g,  as  to  the  number  of  grand 
jurors  who  found  the  bill,  will  be  re- 
ceived, 8.  C.  However,  in  Syk€9  ▼. 
Dunbar,  Selw.  N.  P.  1066  (MSS.)t  Lord 
KenyoHt  in  an  action  for  malicious  pro- 
secution, permitted  a  grand  juror  to 
prove  that  the  defendant  was  the  prose- 
cutor of  the  indictment.  Lord  BUen^ 
borough f  C.  J.,  vouched  this  case  in  R, 


V.  9Fa/Mfi,  32  Howell's  St.  T.  107,  but 
entertained  doubts  on  the  point,  and 
see  12  Vin.  Ab.  Evidence  (B  a  5),  Cbn. 
ira,  5  Harg.  St  Tri.  72.  It  was  argued, 
that  the  obligation  of  seeresy  only  ex- 
tends to  evidence  given  by  witneuea  be- 
fore the  grand  jury,  R,  v.  lf«rtA,  6  Ad. 
&  E.  237 ;  but  the  court  did  not  assent. 
Parke,  B.  has  suffered  a  witness  to  be 
cross-examined  whether  he  said  so  and  so 
before  the  grand  jury.  Reg,  t.  Oibson, 
1  C.  &  Mar.  672.  As  to  perjury  before 
then,  Reg,  t.  Hughes,  C.  &  Kir.  519 ; 
Reg,  y.  Jenkim,  id,  536. 

(k)  See  last  note.    Lee  g,  t,  ▼.  BtV- 
reU,  3  Camp.  337. 
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KBted,  and  to  require  more  than  ordinary  attention^  either  from  the  com*^ 
pScated  oatore  of  the  facts,  or  from  the  law  applicable  to  them  happening 
to  be  of  recent  enactment  or  of  unfrequent  use.    In  cases,  for  example, 
what  the  distinction  between  principal  in  the  first  or  second  degrees, 
lad  socessaries  before  or  after  the  fact ;  between  theft  and  embezzlement ; 
or  between  larceny  and  breach  of  trust,  or  obtaining  money  under 
Uk  pretences,  are  likely  to  arise  on  the  matters  which  will  be  sub- 
mitted to  the  grand  jury,  a  popular  explanation  of  the  law  on  these 
abjects  will  facilitate  their  labours,  and  give  to  them  their  proper  aim. 
When  parties  have  been  committed  or  held  to  bail  on  charges  arising 
ipoo  any  recent  act  of  parliament,  it  becomes  absolutely  necessary 
tint  the  statute  should  be  stated  and  explained  by  the  chairman  ;  and 
mn  where  no  such  case  is  presented  by  the  calendar,  it  may  be  ex* 
pedieot  for  him  to  take  this  opportunity  of  publicly  stating  and  ex- 
posDding  any  new  penal  law,  or  modification  of  the  former  law,  which 
it  say  be  desirable  sbould  be  generally  understood.     In  the  exercise 
of  a  sound  discretion ,  he  may  also  advert  to  general  topics  presented 
bj  the  calendar — ^to  the  prevalence  of  crime  in  general,  or  of  any 
peitioular  class  of  crime— to  the  causes  which  may  induce  it,  and  the 
Bcsos  which  may  be  applied  by  way  of  prevention.     He  may  properly 
tske  occask>n  to  discourage  petty  and  frivolous  prosecutions,  as  indict* 
flBcoti  for  trifling  assaults,  which  only  serve  to  prolong  animosities,  to 
uiettle  habits  of  industry,  and  to  burden  the  parties  with  fruitless 

local  knowledge  will  enable  him  to  expose  with  gentle- 
snd  cleamess  any  prevalent  mistake  which  may  operate  to  the 
pobiic  evil ;  as  tbose  which  sometimes  exist  in  the  remuneration  of  the 
bbourer, and  the  administration  oftlie  poor  laws;  and,  in  times  of 
ttcitement,  to  suggest  considerations  which  may  tend  to  preserve  peace. 
Older,  and  good-feeling  among  all  classes  of  his  neighbours. 

Pro$eemtan  and  Wiineisei  calUd  on  their  Recognizances  to  appear 
kfvre  the  Grand  Jury.] — At  the  conclusion  of  the  charge,  the  grand 
jiry  retire  to  their  room  (/),  and  the  parties  who  are  bound  by  recog- 
moot  to  prosecute  and  give  evidence  should  be  called  ;  and  those 

(i)  It  appean  from  DeU&m  that  for-  flown  ;'*  see  ch.  185,  p.  459.  From  the 
■o^y  tens  tins  letirement  of   the      same  writer  it  appears  that  the  trials 


JTtSsttkmcat  appeals,  fte.  were  heard,      did  not  anciently  commence  till  the  bills 
bound  over  to  keep  the      were  come  in  against  all  the  prisoners. 


or  to  good  behanoar,  were  eaiied,  They  were  then  all  arraigned ;  bat  DaU 

Aoo|^  Mit  dutkmfed  tiU  the  end  of  ton,  in  fatorem  viia,  opposes  the  trial 

As  samMM,  Csr  fear  persons  should  of  felonies  at  the  same  sessions,  urging 

floae  daring  the  sfsifnni  to  prefer  bills  that  a  common  misdemeanour  of  nui- 

fktm   "  when    the    birds   are  sanoe  is  traTcrsable. 
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whose  indictments  are  not  in  readiness,  should  be  instructed  by  the 
derk  of  the  peace  to  have  them  prepared  in  his  office,  or  by  some 
competent  person.)  The  bills  should  be  fairly  en^ssed  on  parch- 
m^it,  with  the  names  of  the  witnesses  written  on  the  back,  in  the 
order  in  whidi  it  is  proposed  to  call  them  on  the  trial.  Those  wit- 
nesses diould  then  be  called,  sworn  in  court  (m),  and  then  sent  with 
the  bills  before  the  grand  jury.  Where  it  is  doubtful  whether  the  con- 
▼iction  of  one^  two,  or  more  accomplices  in  an  offisnce  can  be  obtained 
without  the  evidence  of  one  of  them,  a  brief  should  be  given  to  counsel 
to  move  the  court  that  the  accomplice  (naming  him)  be  allowed  to 
go  before  the  grand  jury  to  give  evidence.  A  copy  of  the  depositions 
should  accompany  the  brief,  and  if  on  reading  it  the  counsel  states 
to  the  court  his  opinion  that  the  evidence  of  the  accomplice  is  requi- 
site for  the  purposes  of  justice,  the  order  is  made  accordingly.  How- 
ever, if  it  appears  that  the  accomplice  is  charged  at  the  same  sessions 
with  any  other  felony  besides  that  on  the  trial  of  which  he  is  to  be  a 
witness,  the  court  will  not  in  general  accede  to  the  motion  (n).  The 
examination  of  a  witness,  however  regularly  taken  by  the  magistrate, 
cannot  be  offered  before  the  grand  jury  on  preferring  the  bill,  though 
he  prevaricate  before  them,  and  there  is  strong  reason  to  suspect  that 
he  has  been  tampered  with  by  the  prisoner  since  his  deposition  was 
taken  (o). 

Parties  bound  to  prefer  indictments  will  be  liable  to  the  forfeiture 
of  their  recognizances,  if  they  fail  to  appear  in  time  to  have  them 
investigated,  or  if  they  depart  the  court  without  leave  before  the 
grand  jury  are  discharged,  to  which  liability  there  is  no  exception, 
except  where  the  offence  is  committed  within  the  county  of  a  city  or 


(m)  In  one  case  where  the  witnessea 
were  euunined  before  the  grand  jary 
without  being  sworn,  and  the  objection 
did  not  appear  till  after  oonTiction,  the 
judges  nevertheless  recommended  a  par- 
don, R.  r,  Diekbuon,  R.  &  Ry.  401. 
Qmere,  Conld  error  in  fact  have  been 
assigned  ?  See  6  Ad.  &  E.  242.  How- 
ever, Wightman,  J.,  is  reported  to  have 
held  that  if  the  bill  is  found,  the  judge 
should  not  inquire  whether  the  witnesses 
were  properly  sworn  before  going  before 
the  grand  jury,  Reg,  v.  Ruuell,  Car.  & 
Marsh,  247,  and  temd.  an  improper  mode 
of  swearing  them  would  not  avoid  the 
bUl :  for  it  may  be  found  by  the  grand 
jury  on  their  own  knowledge,  8,  C. 

(»)  Per  A,  Park,  J.,  and  Chnrow,  B. 
Oxford  Spring  Circuit,  1826,  2  C.  Ss  P. 


410.  As  matter  of  right ,  a  king's  evi- 
dence is  not  exempt  from  prosecntioa 
fbr  offences  distinct  from  that  respect- 
ing whieh  he  gave  evidenee«  JR.  v.  Jlnui- 
ton,  R.  &  Ry.  454  ;  R.  v.  Lee,  id.  361. 
(o)  Denby'e  ea,  1  Leach,  514  ;  1  Ch. 
Cr.  L.  Isted.  82;  QmtrapmOoUmtm, 
J.,  in  case  of  a  bed-ridden  witness,  22. 
V.  WUehaw,  1  C.  &  Mar.  145;  also  of 
insanity  at  time  of  trial,  Reg,  v.  Mar» 
ehali,  1  C.  &  Mar.  147,  CMtrntm,  J. ; 
though  under  particular  circumstances, 
e.  g,  of  the  witness's  death,  permanent 
inability  to  travel,  or  absence  by  pro- 
curement of  prisoner,  Reg,  V.  Gmtteridge, 
9  C.  &  P.,  the  deposition  would  be  evi- 
dence before  a  petty  juryt  t^.  1  Ch.  Crim. 
L.  Isted.,  81. 
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torn  corporate.  In  that  caae  the  prooecator  may  piefier  his 
at  the  wmam  for  tlie  adjoiniiig  couoty,  on  entering  into  leoogniianQe  to 
pay  the  eitra  ooata  ariaing  fnm  Uie  change,  if  the  latter  court  shall  ao 
diract,  and  on  giting  notice  in  writing  of  snch  his  intention^  to  the 
detelantand  to  the  witnesea,  ten  days  before  the  session  (p).  If  the 
(sosaentor  deane  the  attendanceof  any  witness  who  haa  not  been  bound 
^  leoi^isance  before  the  grand  jury,  he  may  compel  him  to  attend 
by  mbpcena  fiom  the  crown  office  (q), 

Dmtks  of  ike  Gramd  /ary.] — The  duty  of  the  grand  jury,  in  deter- 
nioiog  on  the  finding  or  rejecting  of  bills,  is  to  consider  whether  there 
B  a  &ir  and  reasonable  ground  for  requiring  the  party  accused  to 
aasatr  the  charge  made  against  him.  In  general,  they  hear  only  the 
case  of  the  prosecutor,  as  the  party  accused,  even  if  aware  of  the 
kteDtioo  to  prefer  a  bill  against  him,  has  no  right  to  appear  before 
tlion  by  himself  or  by  attorney,  and  to  uige  any  argument,  or  adduce 
uj  evidence  on  his  own  behalf.  There  seems  no  objection,  however, 
i  taytfaing  ahoiild  appear  doubtful  or  ambiguous  on  the  case  as  pre- 
mted  to  tbeniy  which  is  capable  of  being  removed,  to  their  sending 
fcr  any  one  who  may  be  willing  to  attend,  or  for  any  document  which 
any  assist  them  in  arriviog  at  the  proper  conclusion.  It  is  true  that 
tky  are  not  the  final  judges  of  the  chafge,  and  that  they  do  not  ab- 
s»!atdy  pronounce  even  an  opinion  on  the  guilt  or  innocence  of  the 
perty  accused;  but  still  their  duty  is  of  grave  and  serious  import, 
opedsOy  when  there  has  been  no  previous  hearing  before  a  magis- 
tnte,  in  which  latter  case  the  charge  may,  and  probably  will,  remain 
■idelermined  (at  the  shortest)  till  the  ensuing  sessions  (r).  They  should 
roKBiber  that,  on  their  finding,  the  defendant  is  liable  to  be  appre^ 
Waded,  and  compelled  to  find  bail,  or  be  imprisoned  if  he  cannot 
obtam  sureties :  that  he  must,  in  order  efiectually  to  defend  himself, 
jsoor  expeoae  for  which,  however  innocent  he  may  ultimately  be  found, 
tlie  law  affords  him  no  recompence,  unless  through  the  difficult  and 
^fftfain  conrae  of  an  action,  and  then  only  when  he  can  show  the 
dknge  to  be  malicious  as  well  as  groundless ;  and  that  the  character 
lad  fortunes  of  an  honourable  man  may,  for  a  time  at  least,  be  deeply 
>feted  in  the  opinion  of  the  many  who  want  moral  discrimination  to 


»  38  6.  m.  e.  52, 1.  12.    Seep,  may  be  at  the  wuan  wrioni  «t  which  Hie 

^^-  bill  is  fomid  by  cooaeiit  of  the  proae- 

j^  Bytheeouttn&T.  FFtlfd,  6T.  outor;  bnftthe  dcfettdant,iiiileninciif. 

K.  295.  tody,  caaaot  compel  the  proaeeutor  to 

•yT)  See  Ay.  t.  mUmrd^  jMt/,  tit»  try  then ;  1  Chit.  Crioi.  Law,  let  edit. 

Tlbatrialof  amiadeaaeanoiir  404  a. 
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separate  charge  from  proof,  and  to  believe  in  the  evidence  of  the  life 
of  the  accused  against  the  breath  of  an  accuser.  These  considerations 
should  induce  a  grand  juror  to  pause  before  he  sanctions  an  accusation 
which  leads  directly  to  such  consequences ;  and  to  weigh  the  evidence 
before  him  with  the  most  scrupulous  attention ;  because  it  is  on  one 
side  only,  and  unsifted  by  the  party  against  whom  it  is  given.  On  the 
other  hand,  when  the  defendant  is,  in  truth,  guilty,  an  injury  may  be 
done  to  the  public  by  finding  a  bill  on  insuflficient  evidence ;  because 
it  will  bring  the  case  prematurely  to  a  final  trial ;  and  if  an  acquittal 
is  once  pronounced  on  an  indictment  valid  in  form,  no  proof  of  guilt 
subsequently  discovered,  however  decisive,  can  render  the  criminal 
again  amenable  to  justice.  The  grand  jury  ought,  therefore,  to  be 
satisfied,  on  the  means  they  have  of  forming  a  judgment,  at  best  but 
imperfect,  that  there  is  a  strong  presumption  of  guilt  in  the  party 
charged,  before  they  find  "a True  Bill"  against  him  (s). 


(t)  These  remarka  have  been  intro* 
daoed  from  a  strong  oonTiction  of  the 
injustice  which,  has  often  resulted  from 
the  rash  and  inconsiderate  findings  of 
grand  juries,  who  have  sanctioned  the 
most  important  accusations  on  Tery  ques- 
tionable CTidence,  as  if  their  indorsement 
on  a  bill  of  indictment  was  a  mere  matter 
of  ceremony  or  form.  This  grievous 
eril  is  comparatively  rare  in  the  conn- 
try;  but,  if  it  were  fully  developed, 
would  be  found  of  too  frequent  occur- 
rence in  Middlesex  and  London.  The 
charge,  indeed,  on  which  it  chiefly  ope- 
rates— that  of  perjury — is  not  within 
the  cognizance  of  ordinary  sessions ;  and 
the  manner  in  which  it  has  been  dealt 
with  by  those  to  which  cognisance  over 
it  has  been  given  by  a  commission  of 
oyer  and  iermmer,  as  in  the  above  dis- 
tricts, shows  that  there  is  wisdom,  or  at 
least  felicity,  in  the  rule  of  common  law 
which  generally  excludes  inferior  courts 
from  jurisdiction  over  this  crime.  When 
it  is  recollected  how  numerous  are  the 
trials  on  which  the  testimony  of  wit- 
nesses on  the  one  side  is  whoUy  irre* 
ooncileable  with  that  of  the  witnesses  for 
the  other;  and  that  every  such  trial 
affords  two  prinUl facie  cases  of  peijury, 
on  which  either  party  or  both  may  go 
before  grand  juries  to  obtain  their 
sanction  to  a  charge  of  this  heinous 
offence,  surely  it  becomes  those  who  may 
he  required  to  give  vitality  to  such  an 
accusation,  to  weigh  and  examine  the 


evidence  before  them  with  the  utmost 
care,  befora  they  place  such  an  engine 
in  a  prosecutor's  hands.  Its  object  is 
sometimes  justice,  more  often  revenge  ; 
but  extortion  mora  frequently  than  either. 
The  mode  of  conducting  criminal  busi- 
ness in  the  court  of  queen's  bench,  af- 
fords a  prosecutor  great  iacUity  for  the 
accomplishment  of  indirect  purposes,  by 
means  of  its  pressura.  He  may  enter 
the  record  or  withhold  it ;  give  notice  of 
trial  and  countermand  it ;  withdrew  the 
record  when  entered  ;  and,  in  fact,  meet 
the  case  exactly  as  if  it  were  a  cause  be- 
tween party  and  party,  subject  only  to 
the  right  of  the  defendant  to  give  notice 
of  trial,  and  insist  on  the  determination 
of  the  charge.  All  this,  of  course,  gives 
ample  opportunity  for  negodation  and 
compromise,'to  which,  if  conducted  with 
ordinary  prudence,  the  vigilance  of  the 
court  affords  no  obstacle.  How  often 
indictments  for  misdemeanoura  answer 
this  purpose  without  finding  their  way 
into  the  cause  paper,  can  only  be  con- 
jectured; but  the  fate  of  those  which 
appear  in  the  list,  and  which,  therefore, 
arrive  at  issue,  supply  data  which  can 
scarcely  deceive  as  to  the  motives  and 
object  of  the  prosecutor.  Of  these  not 
a  fourth  part  are  actually  and  bonijfde 
tried.  See  R,  v.  fVood^  3  B.  &  Adol.  657. 
Many  of  them  are  struck  out  of  the 
paper,  because  there  is  no  record,  or  the 
record  wants  the  formality  of  resealing ; 
in  some  the  records  are  withdrawn ;  and 
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afjMrit£eHoM.'\ — The  jarisdiction  of  the  grand  jury  is,  at 
eoonoo  hw,  confined  to  offences  committed  (t.  e.  completed)  (i)  witliin 
tbe  coantyy  borough,  or  prednct  from  whence  they  are  summoned ; 
tboagii,  by  custom,  bills  for  offences  committed  in  Middlesex  are  pre* 
sesud  to  the  grand  jury  at  the  Old  Bailey  in  the  county  of  the  city 
of  Loodoo  (»).  No  indictment,  indeed,  could  be,  on  the  face  of  it, 
niid,  vithout  showing  that  the  offence  was  committed  within  that  Hmiti 
ules  io  cases  where,  by  statute,  jurisdiction  is  given  to  them  over  other 

a  etkcn  no  coandl  appears  for  the 
pueuiliuu;  a  angle  oooiMel  appears  for 
Ac  Meadast,  wlio  is  merely  instructed 
la  desire  that  the  cause  may  be  tried ; 
ui  Ike  fwdict  of  acquittal  is  recorded. 
b  a  Bot  aaosaal  for  thla  to  happen 
a«e  tUa  once  in  a  single  momwg, 
Jaisg  tttt  dttinp  Ibr  Middlesex  ;  and 
t^  only  observation  it  prodnoes  from 
tbe  badi  is  comprised  in  these  words 
-*|  Geatlemen,  diis  is  an  indictment 
VBit  tbe  defendant ;  no  one  appears 
t»profe  bin  to  be  guilty,  and  3roa  wiU, 
tMm,  say  that  he  is  not  guilty,"— 
B  wUeh  the  foreman  nods,  and  the  as- 
Bcnte  records  the  verdict.  Now,  it  is 
■ipeiable  to  escape  from  the  inference 
ci^  tkat  these  proseentions  were  im« 
pnpriy  iastitnted,  or  that  they  have 
ben  iopraperiy  suppressed — and  pos- 
■Uy  hA  cvib  may  have  occarred — ^for 
iwwwjje  is  not  always  associated  with 
^  Botal  eovnge  to  endure  the  torture 
^}  long  iBspended  charge  and  a  public 
triiL  So  much  is  the  machinery  of 
P'^Kciitkm  in  the  court  of  queen's  bench 
^'fnoti  the  control  of  the  judges,  that 
^tad  oftnders,  as  keepers  of  gam. 
^•bouses,  have  sought  in  it  the 
Bsvi  of  protection ;  and  by  causing 
^^■sehes  to  be  prosecuted,  and  ac* 
^stei  for  want  of  proof,  have  armed 
^^fnidret  with  reooHs  of  acquittal,  to 
M  ia  bar  of  a  b^md  fidt  charge  (see 
^  T.  htMk  T^hr,  3  B.  &  Cr.  107, 
«^  6  Biog.  183),  and  though  such  an 
*iHieat  would  not  avail  if  the  fraud 
^4  be  detected  by  the  real  prosecutor, 
^  &ct  of  ito  being  attempted  strikingly 
<>Bif6ic9  the  ddects  of  the  present 
■vteiL  la  such  a  state  of  things,  it 
^fiy  bdbovca  the  grand  jury  to  look 
*^  can  and  jealousy  on  the  Indict- 
''■ti  whidi  come  before  them;  for 
^*tgb  an  doubt  many  which  are  rightly 
"'**^  Be  suppressed  by  money,  it  may 
^  lomctiaMs  doa  happen  that  indict- 


ments are  returned  '*  true  bills,"  which, 
after  inflicting  bitter  misery  on  honour- 
able  minds,  are,  in  the  result,  either  un- 
supported by  any  proof,  or  found  at 
once  to  be  wholly  groundless. 

The  cases  in  which  grand  juries  at 
sessions,  not  baring  cognisance  of  per- 
jury, have  most  need  of  caution,  are 
those  of  conspiracy,  and  of  assaults  with 
intent  to  commit  rape,  or  a  more  heinous 
crime.  Indictments  of  the  first  dass  are 
peculiarly  liable  to  be  perverted  to  in- 
direct objects,  as  from  the  great  latitude 
both  of  diarge  and  proof,  they  are  more 
calculated  to  excite  apprehension,  even 
in  parties  who  are  s^ghUy  and  blame- 
lessly connected  with  the  transaction  to 
whidi  a  criminal  aspect  is  given.  The 
other  charges  are  always  to  be  looked  at 
with  great  anxiety,  since  in  one,  the 
mere  imputation  is  ruin,  and  the  other 
is  often  dictated  by  revenge ;  and  both 
are  easy  to  make  and  difficult  to  repel. 
In  these  cases,  it  may  be  safely  adopted 
as  a  rule  by  grand  juries,  that  no  bill 
should  cTcr  be  found,  except  on  a  case, 
which,  if  ynaiuwered,  would  probably 
lead  to  a  conTiction ;  and  thexefore  no 
such  bill  should  be  returned  *'  true"  on 
the  testimony  of  the  accusing  party, 
unless  rendered  probable  by  immediate 
complaint,  or  attendant  circumstances,  or 
confirmed  by  the  eridence  of  others; 
for  on  such  unsupported  testimony,  no 
satisfactory  conviction  can  be  had ;  and 
a  trial  of  this  kind,  which  terminates  in 
an  acquittal,  produces  nothing  in  the 
way  of  benefit  to  countervail  the  mis- 
chievous operation  of  its  details  on 
public  morals. 

(/)  Rejf.  T.  Greai  Wniem  JUrilwoy 
Oon^Miiy  {Readmg  Connur'*  com),  2  Q. 
B.  R.  333,  poti,  p.  181. 

(a)  Faxakerhif  w,  VFilitkire,  Stra. 
469 ;  see  it.  ▼.  Oough,  Doug.  791 ;  2 
Eaat,  367 ;  1  Hale,  652. 
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places,  lo  every  oiher  case,  akhough  the  charge  be  of  a  nature  ua- 
a£Rected  by  local  description,  &c.,  if  it  should  appear  that  it  was  wholly 
committed  in  another  county  or  borough  than  that  in  which  it  is  indicted, 
the  party  must  be  acquitted* 

llie  grand  jury,  therefore,  cannot  inquire  of  aay  offences  committed 
without  the  limitB  in  respect  of  which. they  are  impanelled,  except 
enabled  so  to  do  by  legislative  provision,  as  in  the  case  of  grand  juries 
in  the  central  criminal  court,  who,  by  4  &  6  W.  IV,  c.  36,  s.  22,  may 
take  cognizance  of  offences  committed  on  the  high  seas  or  on  board  ship, 
in  a  place  *'  where  great  ships  go,''  though  within  a  foreigpa  country  (x). 
Where  a  statute,  creating  a  new  felony,  directs  that  it  may  be  tried  ia 
the  county  where  the  offender  is  apprehended,  without  containing 
negative  words,  the  provision  is  only  cumnlative,  and  he  may  still  be 
tried  in  the  county  where  the  offence  was  committed  (y).  At  common 
law,  a  felony  committed  partly  in  one  county  and  partly  in  another, 
could  not  be  indicted  in  either,  the  venue  being  always  regarded  as 
matter  of  substance,  and  it  being  impracticable  to  fix  it  in  either 
county  (z) ;  but  the  misprision  of  the  same  felony  being  a  misdemeanour 
only,  might  have  been  indicted  in  either,  though  the  jury  must  necessarily 
have  taken  cognizance  of  the  whole  transaction  (a).  Again,  if  a  fact 
done  in  one  county  prove  a  public  nuisance  in  another,  it  seems  that  it 
might  be  indicted  in  either  {b) ;  and  where  a  road  in  one  county  ought 
to  be  repaired  by  a  person  ratione  tenura  of  lands  in  another  county 
out  of  the  jurisdiction  of  the  quarter  sessions  of  that  in  which  the  road 
lies,  the  indictment  may  ex  necessitate  be  in  the  latter  (c). 

Larceny  in  one  County,  or  part  of  the  Kingdom^  and  carrying  the 
stolen  Ooods  into  another,] — Also,  by  the  common  law,  if  one  guilty 
of  simple  or  compound  larceny  in  one  county  carry  away  the  stolen 
goods  into  another,  he  may  be  indicted  for  the  simple  or  compound 
larceny  in  the  county  in  which  he  committed  it,  or  for  a  simple  larceny 
in  the  county  into  which,  or  in  any  county  through  which,  at  any  dis» 
tance  of  time  (d),  he  carried  the  goods ;  for  as,  in  contemplation  ot 

(«)  B.g.fiaB,  ship  lying  off  Wham-  other  cues  collected,  1  Ch.  Crim.  L. 

poi^  in  Chma,  and  20  or  30  milet  from  Itt  ed.  177,  179.    2  Q.  B.  R.  333. 
the  lee,  R,  t.  7%omM  Allen,  I  Moody'f  (a)  1  Hale,  652. 

C.  C.  494.  (b)  2  Hawk.  c.  25,  8.  37 ;    Stanndf. 

(y)  I  Hale,  694;  3  Inat.  87.    See  Bk.2:  p.9I;  19  Ed. 3. Lib.  Aaa.pl. 6; 

in  bigamy,  9  G.  IV.  o.  31,  e.  22,  forgery,  2  T.  R.  241 ;  2  B.  &  P.  381. 
IIG.  IV.  St  I  W.  lY.  c  66,  B.  24.  (e)  5    T.  R.    502,    aec. ;  bvt  Year 

(;r)  1  Hak,  652 ;   2  Hawk.  c.  25,  Book,  5  H.  VII.  3.  ia  contra. 
e. 36 ;  Bac.  Ab.  tH. indictment g  aadiea  (d)  12.  y.  Parkm,  I  Mood.  C.  C.  45, 

preamble  to  2  &  3  Ed.  YI.  c.  24 ;  and 
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lav,  tbe  poiienion  continues^  ta  the  p^irty  robbed,  every  moment^s 
coHdauaiioe  of  tbe  tresfMin  and  felony  is  a  crime  of  the  same  descHpr 
tioo  with  the  first  taking,  and  amounts,  in  legal  consideration,  to  a  new 
taking ;  so  that  the  offence  of  simple  larceny  miist.be  regarded  as.com- 
plate  in  any  of  such  counties  (e) ;  it  being  said  that  the  larceny  itself 
is  aMhnbiory,  but  the  aggravating  circumstances  fixed  (/).  Thus,  if 
a  party,  guilty  of  compound  larceny  in  one  county,  is  arrested  in 
aantlw^r  to  which  he  has  carried  the  goods,  he  should  be  sent  for 
txkl  to  the  former,  so  as  to  enable  an.  indictment  to  be  preferred  there 
itK  the  h%her  offence. 

Where  the  theft  is  by  two  jointly,  who  go  together  into  one  or  more 
comities  writhout  separating,  they  may  both  be  indicted  in  either  of 
wash  ooanties  as  long  as  they  continue  in  company,  though  only  one 
has  actuaJ  possession  of  the  goods  (g).    If,  however,  the  original 

in  a  place  out  of  the  jurisdiction  of  the  common 
t,  the  criminal  who  brought  the  stolen  goods  into  this 
could  not  be  tried  for  larceny  in  any  county  in  which  he  had 
I,  but  only  by  the  admiralty  jurisdiction  for  the  original  offence  (A); 
fer  wkicli  jurisdiction  over  offences  committed  on  the  high  seas,  the 
central  criminal  court  is,  as  we  have  just  seen,  now  substituted. 

Again,  if  the  nature  of  the  property  be  changed,  as  by  breaking  a 
bcasB  farsiace  to  pieces,  an  indieUnent  for  stealing  it  in  its  original  state 
omAj  be  preferred  in  the  county  in  which  it  las4  remained  entire,  and 
io  tJbat  into  which  it  was  carried  after  its  change  (t). 

for  stealing  horses  in  Kent.    The  evidence  was  that  they 

stolen  in  Sussex,  and  that  the  prisoner  was  apprehended  in 

f,  having  them  in  his  possession ;  and  having  afterwards  rode  one, 

ooDStable  on  the  other,  into  Kent,. escaped  there*    The  prisoner 

Bnckt,  which  is  out  of  the  jurisdiction 
of  the  centrtl  Drininal  eonri:  it  wet  held 
that  he  oonld  not  be  conyicted  then  on 
the  possession  in  Middlesex,  R.  t.  HiI- 
ter,  7  C.  &  P.  665  (PiUfk,  AUmmmt 
PaUuon^  Js.)« 

(g)  R.  T.  M*Jkm«igh  and  JOrwd,  R^ 
▼.  County,  2  Ross.  175,  See  cases  col- 
leeted,  1  Mood.  C.  C.  47.  If  four  sieti 
in  county  6.,  divide  goods  there,  and 
then  carry  shares  into  county  W.  in- 
their  separate  bags,  the  larcenies  in  W. 
are  separate,  and  the  sabjeotsof  distinot 
prosecutions,  R.  t.  Bameti,  2  Ross. 
C.  &  M.  Hoiropd,  J. 

(A)  2  Inst.  113;  1  Hawk.  c.  25,  s.  52. 

(t)  See  R.  V.  HaUmouy,  1  C.  &  P. 
1^7 ;  R*  T.  Edwards,  R.  &  Ry.  497. 

K2 


U)  Kflwfc.  B.  2,  c  35 ;  B.  1,  c.  33, 
8.52s  1  Hsle,507;  2  id.  163;  3  Inst. 
113  ;  4  BU.  C.  304 ;  2  East,  P.  C.  771. 
S^  ^  to  aoqmttal  of  the  rin^^  larceny 
,  in  e«^  e  ceee,  no  bar  to  indiet- 
tor  the  eompatmd,  and  vige  vmrsdt 
t  Hale,  245. 

(/)  1  Hale,  536 ;  Jl.  t.  Tk»m»tm,  2 
174.  Bat  where  the  original 
thoQ^  oreated  a  felony  by  sta- 
aoC  a  larceny  at  common  law, 
jwssfSfioQ  in  another  county 
ef  Ghe'timiK  atolea  cannot  be  considered 
a  Ureciiy.  A  prisoner  was  indicted  at 
^e  e^atial  criminal  court  for  a  common 
kw  einple  larceny  in  stealing  lead  in 
Midilcacs ;  and  it  appeared  that  the  lead 
«aa  takes  from  the  roof  of  a  church  in 
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was  convicted,  but  the  judges  held  that  there  was  no  evidence  of  steal- 
ing in  Kent,  and  that  no  judgment  ought  to  be  given,  but  that  the  prU 
soner  should  be  removed  into  Surrey  (A). 

Offences  committed  in  Scotland,  Ireland,  or  parts  of  the  queen's 
dominions,  though  out  of  the  United  Kingdom,  as  the  islands  of  Man, 
Guernsey,  Jersey,  &c,  are  in  general  only  indictable  there,  and  offenders 
apprehended  here  must  be  sent  there  for  trial  (/).  At  common  law,  too, 
offenders  escaping  with  stolen  property  to  England  from  any  other  part 
of  the  United  Kingdom  could  not  be  indicted  here.  This  evil  was  in 
some  degree  prevented  by  the  statutes  13  G.  III.  c.  31,  s.  4  &  5,  and 
by  44  G.  III.  c.  92,  s.  7  &  8,  which  were  repealed  by  7  &  8  G.  IV.  c. 
27,  and  are  replaced  in  a  more  comprehensive  form  by  one  of  Peers 
acts  {in\  which  provides  that  if  any  person  having  stolen,  or  otherwise 
feloniously  taken  any  chattel,  money,  or  valuable  security,  or  any  pro- 
perty whatsoever  in  any  one  pari  of  the  United  Kingdom  (n),  shall 
afterwards  have  the  same  property  in  his  possession  in  any  other  part 
of  the  United  Kingdom,  he  may  be  dealt  with,  indicted,  tried,  and 
punished  for  larceny  or  theft,  in  that  part  of  the  United  Kingdom  where 
he  shall  so  have  such  property,  in  the  same  manner  as  if  he  had  stolen 
or  taken  it  there. 

Accessoriei.'] — Other  modem  provisions  extend  the  powers  of  grand 
juries  and  courts  to  inquire  of  offences  which  might  otlierwise  escape 
punishment  under  the  strict  rules  of  the  common  law  as  to  the  locality 
of  crime.  Thus,  it  is  provided,  thut  accessories,  both  before  and  after 
the  fact,  to  felonies  committed  within  the  body  of  a  county,  may  be 
indicted  and  tried  either  in  the  county  where  the  principal  felony  was 
committed,  or  in  that  in  which  they  did  the  acts  constituting  them 
accessories  to  such  felony  (o).  And  if  the  acts  so  constituting  them 
accessories  were  committed  on  the  high  seas,  or  in  foreign  parts,  they 
may  be  indicted  in  any  court  which  has  jurisdiction  to  try  the  principal 


(k)  R.  y.  Simmondi,  I  Mood.  Cr.  C. 
408.    See  Beg.  ▼.  Gaddard,poat, 

(I)  13  G.  III.  c.  31.  At  to  backing 
a  bad  Irish  warrant,  see  44  G.  III.  c.  92, 
a.  2;  Reff.  ▼.  NUbet,  Bail  Court,  13 
Not.  1844 ;  44  G.  III.  c.  92 ;  1  East, 
P.  C.  992. 

fm)  7  &  8  O.  lY.  e.  29.  s.  76. 

[»)  This  does  not  inclade  Jersey,  &c. ; 
•ee  2  Inst.  51 ;  and  a  thief  who  stole 
in  Jersey,  and  carried  the  goods  into 
Dorsetshire,  was  held  improperly  in. 
dieted  tor  larceny  in  Dorsetshire,  under 


i; 


thb  act,  12.  T.  Prowest  1  Mood.  C.  C. 
349.  S.  P.  where  goods  were  stolen  in 
France,  and  prisoner  had  them  in  his 
possession  in  England,  Reg,  ▼.  Madge, 
9  C.  &  P.  29,  Parie,  B.  See  R.  ▼. 
Anderton  and  oihere,  as  to  goods  stolen 
in  Scotland,  2  East's  P.  C.  772,  c.  16, 
a.  156;  also  6  &  7  Vict  e.  34,  for 
apprehending  persons  when  found  here 
for  offences  committed  out  of  H.M.'s 
dominions. 

(o)  7  G.  IV.  c.  64,  s.  10,  II.    See 
pott,  Chap.  V.  s.  10. 
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ieJoOy  as  if  tbeir  offence  had  been  committed  in  the  same  place  with  the 
jiriocipal  felony  (p). 

Offences  committed  on  the  Borden  ofCounties^  or  begun  in  onCy  and 
completed  in  another.'] — For  the  more  effectual  prosecution  of  offences 
committed  near  the  boundaries  of  counties,  or  partly  in  one  county  and 
partly  in  another  (q\  it  is  provided  that,  where  any  felony  or  misde- 
meaooar  shall  be  committed  on  the  boundary  or  boundaries  of  two  or 
more  counties,  or  within  the  distance  of  five  hundred  yards  (q)  from  any 
neb  boundary  or  boundaries,  or  shall  be  begun  in  one  county  and  com- 
pleted in  another,  every  such  felony  or  misdemeanour  may  be  dealt  with, 
inqiiired  of,  tried,  determined,  and  punished  in  any  of  the  said  counties* 
ia  tbe  same  manner  as  if  it  had  been  actually  and  wholly  committed 
tberein  (r).  This  provision  does  not  apply  to  any  other  than  boundaries 
of  counties  not  corporate,  and  prosecutions  in  those  counties.  Thus 
felooy  omimitted  in  the  county  of  the  city  of  London,  on  London  bridge, 
and  within  five  hundred  yards  of  that  part  of  the  county  of  Surrey 
vbich  consists  of  the  borough  of  Southwark,  was  held  not  triable  at 
tbe  borough  sessions  for  Southwark  (s).  A  bill  was  found  at  Stamford 
ionmgk  sessions  for  an  assault ;  the  offence  was  laid  as  committed  at 
tbe  pariah  of  St.  Mary,  in  the  borough  of  Stamford,  in  the  county  of 
Noitbampton ;  the  indictment  was  removed  by  certiorari.  The  venire 
vent  to  the  sheriff  of  Lincolnshire,  and  the  party  was  convicted  there. 
Tbe  jodgment  was  arrested  (Ot  for  to  make  the  trial  good  in  either 
coonty  under  7  O.  IV.  c.  64,  s.  12,  the  offence  must  have  been  tried  in 
tbe  nme  county  in  which  it  is  laid ;  nor  does  s.  20  cure  a  venire  into  a 
wrong  county,  but  only  improper  or  imperfect  venue  {t). 

in  1637  a  girl  under  sixteen  years  of  age,  named  Sarah  Coxe,  being 
aa  orphan  with  £1300  fortune,  was  taken  with  force  at  Islington  in 
Middlesex,  and  carried  in  a  coach  to  the  Strand  bridge,  and  from 
tlKDce  by  water  to  the  bishop  of  Winchester's  house,  in  Surrey,  where 
tbe  next  day,  on  pretence  of  showing  her  the  house,  she  was  brought 
nto  the  chapel  there,  and  being  put  in  fear,  was  married  to  one  Ful* 
wood.  The  court  held  the  force  continuing  on  her  in  Surrey,  and 
tkrefere  a  forcible  caption  there  within  3  H.  VIL  c.  2 ;  so  as  to  be 

(?)  7  G.  IV.  c  64, 1. 10,  n.  (t)  R.  v.  Weteh^  Car.  C.  L.  21  $  I 

(f )  See   «/e,  p.   178.     Act  meaoa  Moo.  C.  C.  175,  £^.  C    Set  tht  Reading 

^  Tvds  Bcmred  ia  a  direct  line  Canmer^9eate/\S42;  Reg. r.  Great  Wes* 

6^M  the  border,  and  not  by  tbe  nearest  tern  RaUway^  2  Q.  B.  R.  333. 

ntd,    Re§.   t.    Wood,    5    Jar.  225,  (1)  Reg,  t.  Mitchell  and  another,  2 

''»*«.  B.  Q.  B.  R.  636. 
W  7  0.  IV,  c  64, 1. 12. 


162  ORAKD  JCJHT  ;'^LIMIT8   OF  THEIR  JURISDICTION. 

indictable  under  that  statute  i)eibTe  a  jury  of  that  county  fts  well  as 
Middlesex  (te). 

Detached  parts  of  Counties.] — By  7  &  8  Vict.  c.  61,  s.  4,  no  jutU- 
cial proceeding,  &c.,  is  invab'dated  by  reason  of  any  error  in  stating  the 
name  of  the  county  to  which  a  portion  of  it  (attached  to  another 
county  by  s.  I)  originally  belonged,  instead  of  the  county  to  which  it 
will  belong  under  this  act  (s.  1),  or  the  converse. 

Offences  on  Journeys  or  Inland  Voyages,] — And  further,  "  Ibr  the 
more  effectual  prosecution  of  offences  committed  during  journeys  from 
place  to  place,"  it  is  enacted  that,  where  any  felony  or  misdemeanchir 
shall  be  committed  on  any  person,  or  on  or  in  respect  of  any  propetty 
in  or  upon  ady  carriage  whatever,  employed  on  any  journey,  or  on  any 
person,  or  in  respect  of  any  property  on  board  any  Tessel  whatever, 
employed  on  any  voyage  or  journey  upon  any  navigable  river,  canal, 
or  inland  navigation ;  such  felony  or  misdemeanour  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  any  county,  through  any 
part  whereof  such  carriage  or  vessel  shall  have  passed  in  the  course  of 
the  journey  or  voyage  during  which  such  felony  or  misdemeanour  shall 
have  been  committed,  in  the  same  manner  as  if  it  had  been  actually 
committed  in  such  county.     And  in  all  cases  where  the  side,  centre, 
or  other  part  of  any  highway,  or  the  side,  bank,  centre,  or  other  part 
of  any  such  river,  canal,  or  navigation  shall  constitute  the  boundary  of 
any  two  counties,  such  felony  or  misdemeanour  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  either  of  the  counties 
through  or  adjoining  to  or  by  the  boundary  of  any  part  whereof  such 
carriage  or  vessel  shall  have  passed  in  the  course  of  the  journey  or 
voyage  during  which  such  felony  or  misdemeanour  shall  have  been 
committed,  in  the  same  manner  as  if  it  had  been  actually  committed 
in  such  county  (x). 

As  to  offences  committed  in  counties  of  cities  or  towns  corporate, 
see  p.  163,  166. 

Receivers  of  Stolen  Goods.] — For  the  more  effectual  punishment  of 
receivers  of  stolen  goods,  it  is  also  enacted,  *^  that  if  any  person  shall 
receive  any  chattel,  money,  valuable  security,  or  other  property  what- 
soever, knowing  the  same  to  have  been  feloniously  or  unlawfully  stolen, 
taken,  obtained,  or  converted,  every  such  person,  whether  charged  as 
an  accessory  after  the  fkct  to  the  felony,  or  with  a  substantive  mis- 

(«)  R.  V.  Fulwoodf  et  aL  Cro.  Car.  488.  {x)  7  G.  IV.  c.  64,  b.  13. 
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oriy,  my  be  dtaii  Mdih{x)f  indicted,  tned^ end  pmthed  in 
ity  or  phce  in  wUch  he  shall  hate^  or  diali  hare  had  any  such 
prapertj  in  his  panoiion,  or  hi  any  cosnty  or  fdace  in  which  the  party 
gnky  of  the  principal  felony  or  nisdemeaiMnir'niay  by  law  be  tried, 
m  the  same  manner  as  snch  receiTer  may  be  dealt  with,  indicted,  tried, 
aad  punished  in  the  connty  or  place  where  he  actually  received  such 
pflopertj'*(3f) ;  and  if  property  stolen  in  one  part  of  the  United  King- 
dom be  received  in  another,  the  receiver  may  be  indicted  in  that  part 
of  it  in  which  the  property  was  received  (x). 


AmbezzUmunt.] — In  an  indiotment  for  embezzlement,  the  venue  may 
be  laid  hi  the  oonnty  in  which  the  clerk  or  servant  who  has  received  the 
■oaey ,  Ae.  doiied  having  received  it ;  for  till  his  refusal  to  account  for 
it,  he  liad  committed  no  offence  (a). 

Trial  in  a  differmit  County  by  statute,] — ^Whenever  a  statute  au- 
thorises the  trial  of  an  offence  in  a  different  county  from  that  where  it 
is  c«Mnoutted,  the  grand  jury  of  the  former  acquire,  by  necessity,  a  right 
to  present  it. 

Z^eiiberaiiam  of  ike:  Orand  Jsry  .j^We  have  seen  that  the  grand 
^wrj  beiog  sworn  and  chaiged,  proceed  to  a  private  room,  there  to  con- 
the  bills  brought  before  them*  Although  sworn  to  secresy,  it 
that  they  may,  in  cases  of  difficulty,  allow  the  proseeulor  or  his 
attovney  to  assist  them  by  marshalling  the  evidence  and  examining  tlie 
witnesses  (6).  If  any  doubts  occur  on  points  of  law,  or  with  respect 
to  the  propriety  of  admitting  any  part  of  the  evidence  offered  to  them, 


(My  IiMliirBwnt  agnntt  two,  tried  in 

T«rlciUre,  one  was  charged  in  one  oonnt, 

stealing,  and  in  a  leeond  the  other 

Fing,  in  that  oonnty.  The  steai- 

prored  as  laid,  bnt  the  receiving 

in  Lancashire.     Meule,  J., 

boCli  triable  in  Yoi^shire,  JReff.  v. 

nmd  mother,  2  M.  &  Rob.  524. 

nacnr,  1  Mood.  C.  C.  407,  was 

Bigaaiy  eoounitted  in  Sorrey ; 

ti^eo,  tried,  and  oonyieted  in 

judgment    was    arrested, 

J.    X^  reeoid  was  defective, 

tike  offenre  being  charged  to  have  been 

in  a  eonnty  different  from 

la  wfakh  the  trial  was  had,  without 

to  explain  it,  mder  9  Geo.  IV. 

31.  s.  22,  vir.  that  he  had  been  appre- 

■ded,  or  was  in  costody  in  Middlasei. 

bigmy,  Rtg.  t.  IFAilcy,  C.  & 

Kir.  15«. 

(jr)  7&86.iy.e.29»s.56. 


i; 


r;r)  7  &  8  G.  IV.  c.  29,  e.  76. 

[a)  R.  T.  Ibylor,  3  B.  as  P.  696.  See 
other  cases,  pott^  Hi,  Feiomoui  Embez~ 
Mknumi  by  Cterkt^  Ch.  V.  On  the  same 
principle,  death  ip  Wales  of  a  stroke 
reoeived  in  England,  was  held  indictable 
in  Wales,  1  East's  P.  C.  363 ;  1  Hale, 
706 ;  1  Stark.  Cr.  L.  14,  note  (p). 

{h)  This  is  nrged  as  allowable  for  tiie 
pnrposes  of  jnstice,  4  Bla.  C.  126,  note 
by  Christian,  Refficide*9  caw,  5  St.  Tri. 
972 ;  OoUedffe'ftate,  8  id.  723  CHardy'i 
MM,  6  id.  972,  n.  (1794) ;  in  CrQ$^Uri 
caur-  8  Sl  Tr.  773^  n.  thn  grand  jury 
refnsed  to  allow  the  attorney  for  the  pro- 
secntion  to  be  present. 

As  to  &etr  sitting  in  open  eonrt  in 
dliBenlt  cases,  see  1  Chit.  Cr.  L.  let  ed. 
812 ;  Lord  Shqftftbmy't  ease,  24  Nov. 
1681,5  St.Tri.771,2ndTol.'<C'elefanted 
Trials,"  465,  see  Lee  q.  t.  v.  BirreU, 
3  Camp*  337. 
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they  should  come  into  court  and  pray  the  advice  of  the  chairman  or  re* 
corder  (c).  A  majority,  consisting  of  twelve  at  the  least,  is  necessary  to 
the  finding  the  biU,  and  to  prevent  its  being  thrown  out*  They  should  not 
throw  out  a  bill  on  account  of  the  supposed  insanity  of  the  prisoner  {d). 

Form  of  finding. "l — The  grand  jury  must  find  a  true  Hll^  or  no  billy 
which  is  now  usually  done  by  indorsing  the  words  **  a  true  bill,**  or 
**  no  true  bill,**  as  their  decision  is ;  and  they  cannot  take  on  themselves, 
as  a  petty  jury  may,  to  return  a  special  or  conditional  finding,  or  to 
alter  the  charge  by  selecting  parts  of  counts  as  true,  and  rejecting  the 
rest;  but  this  rule  does  not  prevent  them,  when  there  are  several 
counts,  from  finding  "  a  true  bill,''  as  to  the  charge  contained  in  one, 
and  ignoring  it  as  to  the  charge  contained  in  the  other  (e).  Thus  if 
the  indictment  contain  one  count  for  riot,  and  the  other  for  an  assault, 
they  find  a  true  bill  as  to  the  assault,  and  indorse  ignoramus  as  to  the 
riot ;  this  finding  leaves  the  indictment,  as  to  the  count  found,  just  as 
if  there  had  originally  been  no  other,  every  count  containing  an  integral 
charge,  and  therefore  having  all  the  operation  of  a  distinct  bill  (/).  So 
they  may  find  "  a  true  bill "  against  a  prisoner,  and  **  not  a  true  bill  *' 
as  to  a  previous  conviction  also  charged  against  him  ;  or  a  '^  true  bill " 
against  one  or  more  of  several  persons,  and  ''  not  a  true  bill "  against 
another  or  others.  Quare,  Whether  after  a  bill  found  at  sessions,  and 
the  trial  adjourned  to  next  sessions  for  absence  of  a  material  witness,  the 
prisoner  can  be  bailed  (g)  ? 

Discharge  of  OrandJury,] — After  the  court  has  ascertained  that 
all  the  bills  intended  to  be  preferred  are  exhausted,  the  grand  jury 
receives  its  discharge  from  the  chairman  or  recorder :  but  if  they  have 
not  left  the  building  or  separated,  they  may  be  sent  for  back  into  court, 
so  as  to  receive  and  find  another  bill  (A). 

Second  Grand  Jury.] — ^Though  the  grand  jury  returned  on  the  first 
day  of  the  sessions  commonly  serves  the  whole  sessions,  the  court  may 
command  another  to  be  returned  and  sworn.  The  ordinary  instance 
of  which  in  Lord  Hale*s  time  was,  where  the  grand  jury  having  brought 
in  all  their  bills,  are  discharged  by  the  court,  after  which,  but  before 
the  end  of  the  sessions,  some  new  felony  or  misdemeanour  is  committed, 

(e)  See  1  Leach,  150,  157 ;  2  East,  crime  of  a  lerioas  kind  tried  at  assisei, 

R.  C.  1003.  Reff.  v.  Chapman,  8  C.  &  P.  558 ;  Mtg. 

(d)  Reg,  y.  WNaughien,  8  C.  &  P.  v.  Gutteridge,  9  C.  &  P.  228 ;  Reg.  ▼• 
195,  AldersoHf  J.,  tee  Ch.  VII.  sect.  4.  Owen,  Id,  83.    See  R.  t.  Palmer,  6  C. 

(e)  5  East,  304  ;  2  Camp.  134,  584 ;  &  P.  652. 

2  Leach,  708.  (A)  Reg.  t.  HoUowag,  9  C.  &  P.  43, 

(/  )  R,  T.  FUldhauee,  Cowp.  325.  Parke,  B.  at  central  criminal  court.  The 

Ig)  He  cannot,  in  murder  or  other      witneiaes  were  goin;  abroad. 
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and  the  party  is  taken  or  brought  to  gaol,  or  some  former  offender  is 
taken  and  brongbt  in  in  like  manner  (t)» 

Discharge  of  Accused  on  throwing  out  BUL] — A  prisoner  shonU 
not  be  discharged  immediately  after  a  bill  against  him  is  thrown  out,  or 
antD  after  proclamation  for  any  one  who  has  any  further  charge  against 
lum  to  go  before  the  g^nd  jury ,  which  should  not  be  made  till  the  end  of 
the  session  {k)^  as  a  second  bill  may  be  sent  up  against  him  for  the  same 
offence  at  the  same  sessions  (/). 

As  to  a  grand  juror  afterwards  sitting  on  the  petty  jury,  see  post^ 
Ch.  VII.  sec.  4. 


SECTION  IV. 

Of  dividing  the  Sessioh. 

Whkv  the  proceedings  of  the  court  have  arrived  at  this  stage,  the 
course  of  the  justices  must  be  regulated  by  the  quantity  of  business  to 
be  transacted,  and  the  time  which  will  be  required  for  its  execution. 
Wheie  the  business,  from  the  extent  of  the  jurisdiction  or  any  other 
camey  is  particularly  heavy,  advantage  may  be  taken  of  the  statute  (m), 
wUcfa  empowers  the  court  of  quarter  session  to  divide  itself  into  two 
ocxuts,  sitting  at  the  same  time,  and  each  exercising  the  full  au- 
thotitj  of  the  session,  where  **  it  shall  appear  to  the  justices  probable 
that  the  business  of  the  session  will  occupy  more  than  three  days,  in* 
deding  the  day  of  their  assembling."  This  power  of  dividing  may, 
by  Tiitne  of  the  second  section  of  the  act,  either  be  exercised  at 
each  particular  session,  as  the  necessity  for  it  shall  arise,  or  it  may  be 
provided  for  prospectively  for  any  number  of  sessions  that  may  be 
thoagbt  convenient ;  and,  for  the  effectual  execution  of  its  objects, 
the  sessions  are  authorised  to  require  the  clerk  of  the  peace  to  appoint 
a  deputy,  and  themselves  to  appoint  an  additional  cryer  for  such  addi- 
tknal  court,  and  to  remunerate  them  respectively  by  order  on  the  county 


Dinding  a  Court  at  Adjourned  iSefsums.]-— Doubts  having  arisen 

;  to  the  power  of  adjourned  sessions  to  avail  themselves  of  59  O.  III. 

28,  it  is  now  enacted  (s),  that  the  justices  assembled  at  adjourned 

(i)  2  Hak,  156.  2  M.  &  Rob.  503,  Wi^ktmmi,  J.,  diire- 

(f)  It  would  ■eem  from  Dalton,  ch.      garding  Reg.  r.  Hwmpkreif,  as  reported, 


185,  tkaft  foraicrly  no  prisoner  was  ar*      1  C.  &  Mar.  601. 

till  after  aU  the  Irills  had  been  (si)  59  6.  111.  e.  28. 

;  aee  «le,  note  to  p.  173.  («)  7  W.  IV.  &  1  Vict.  c.  19,  ••  i» 


(0  Jt<f .  ▼.  /eia  Newton  (Bigamj), 
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qnarler  ■lmjuih  of  the  pnce  t>r  moy  oovnty,  vUiag,  or  dmnon,  mty, 
on  tbe  fintday  that  they  shall  aMemble,  should  the  state  of  the  bmi- 
ness  be  soch  as  is  likely  to  occapy  mare  ikam  three  days,  iodading 
the  £ist  day,  appoint  two  or  more  justices  to  sit  apart  from  themsdres 
in  some  place  in  or  near  the  court,  there  to  hear  and  determine  such 
business  as  shall  be  refened  to  them,  while  others  of  the  justices  are 
at  the  same  time  proceeding  in  the  dispatch  of  the  other  business  of 
the  same  conrt ;  and  tbe  proceedings  had  before  such  two  justices 
shall  have  the  same  efiect  as  if  had  before  the  court  assembled  and 
sitting  as  usual  in  its  ordinary  place  of  sitting,  and  shall  be  enrolled 
and  recorded  accordingly. 

And  in  order  to  enlarge  the  powers  of  justices  of  the  peace  for  dividing 
their  several  courts  of  sessions  of  the  peace ;  it  is  enacted  (o), "  that  when- 
ever any  court  of  general  or  quarter  session  or  adjourned  session  of  the 
peace  shall  be  assembled  for  the  dispatch  of  business  thereunto  belong- 
ing, and  there  shall  be  any  order  of  the  court  iu  force  for  the  appoint- 
ment of  z  permanent  chairman  and  deputy  chairman  of  the  said  conrt, 
it  shall  be  lawful  for  the  justices  then  present,  if  it  shall  appear  to 
them  advisable,  having  regard  to  the  business  to  be  disposed  of,  to  ap- 
point two  or  more  justices,  one  of  whom  shall  be  such  deputy  chair- 
man, to  sit  apart  in  some  convenient  place  in  or  near  the  conrt,  there 
to  hear  and  determine  such  business  as  shall  be  referred  to  them,  whilst 
others  of  the  justices,  one  of  whom  shall  be  the  said -chairman,  are  at 
the  same  time  proceeding  in  the  dispatch  of  the  other  business  of  the 
same  court,  and  that  the  proceedings  so  had  by  and  before  the  justices 
so  sitting  apart  shall  be  as  good  and  effectual  in  the  law  as  if  the  same 
were  had  before  the  court  assembled  and  sitting  as  usual  in  its  ordinary 
place  of  sitting,  and  shall  be  enrolled  and  recorded  accordingly  :"  and 
that  69  G.  III.  c.  28,  shall,  so  far  as  may  be,  extend  and  be  applicable 
to  the  second  court  so  to  be  holden  as  aforesitid. 

The  proper  time  for  exercising  the  authority  conferred  by  these 
statutes,  is  when  the  grand  jury  have  received  their  instructions  from 
the  chairman,  and  have  retired  to  their  room.  The  most  natural  <bs- 
tribution,  in  order  to  relieve  jurors  and  witnesses  from  the  labour  and 
expense  of  lengthened  attendance,  seems  to  be,  that  when  the  division 
takes  phice,  one  court  should  undertake  that  portion  of  the  criminal  busi- 
ness in  which  counsel  are  employed,  while  tbe  other  conrt  proceeds  to 
hear  prosecutions  in  which  no  such  professional  assistance  is  engaged. 
Appeals  and  matters  over  which  the  sessions  have  summary  jnnsdiotnn 

should  be  decided  before  the  full  bench. 

^^ I ^ 

(o)  5  &  6  Vict.  c.  38,  t.  4. 
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OF  THE  MODES  OF  PROSECUTING  OFFENCES  AT  SESSIONS,  AND 
THE  TECHNICAL  RULES  INCIDENT  TO  THE  PROCEEDINGS. 
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SECTION  I. 

Or  PsosacimoN  bt  IvmcriiENT. 

Imdietwitnt^  what.l — Prosecution  by  indictment  is  the  most  usual 

and  constitutional  course  of  bringing  offenders  to  justice  on  criminal 

cbaxges.   It  is  an  accusation  preferred  in  the  name  of  the  sovereign,  to 

a  grand  jury,  competent  by  law  to  find  it,  and  found  by  them  on  their 

oatbs.     Although,  in  point  of  law,  it  is  a  proceeding  at  the  suit  of  the 

crown,  it  may  be  preferred  at  the  instance  of  any  one,  subject  to  the 

liabflity  of  the  prosecutor  to  an  action  if  he  proceeds  maliciously,  and 

whliout  probable  cause.     It  commences.  The  jurors  for  our  Lady  the 

Qmeen  (o),  upon  their  oath  (and  affirmation,  if  one  or  more  be  a  quaker, 

aoraTian,  &c.)  (6),  present  that,zjid  is  sent  to  the  grand  jury,  written  on 

parchmenty  with  the  names  of  the  witnesses  indorsed,  who  are  sworn 

in  court  by  the  crier  or  clerk  of  the  peace,  in  order  to  be  examined  in 

support  of  it  before  the  grand  jury  (c).    Before  it  is  returned  "found,** 

it  is  called  a  "  bfll/'  and  only  becomes  an  "indictment**  on  that  return. 

Of  the  Joinder  of  several  Defendants,] — Where  the  felony  is  such 

(«)  Tlie  jvron  intended  are    thoie  afBrmationStneeenary,  teepovf,p.  200. 

meatioiied  in  the  captton.  Rig.  ▼.  TVr-  (e)  Where  this  oath  wag  negleetfed, 

r,  2  M.  &  Rob.  214,  P&rki,  B.    See  and  the  jniaoner  was  convicted,  he  re- 

to  ^  oar  lady  the  qneen,  ^o»/,  p.  199.  oeiTed  a  free  pardon,  R,  r.  Dieknuonf 


(*)  It  li  nov  made  donbtfiil  by  Lord      R.  &  Ry.  441 ;  itated  anii,  p.  174 ;  Rig, 
'i  act  whether  this  itatement  of      r.  Rtuali,  ibid. 
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as  several  may  join  in,  e.  g,  house-breaking,  larceny,  &c.,  and  it  is 
believed  that  several  have  joined  in  committing  it,  in  several  degrees, 
e,  g,  as  principals  in  the  first  or  second  degree,  or  as  accessories  before  or 
after  the  fact,  they  may  all  be  indicted  jointly  {d) ;  and  the  like  in  mis- 
demeanours, where  all  are  principals,  e.g.  extortion,  battery,  &c.  (e). 
So,  though  the  several  parties  may  have  acted  separately,  if  the  griev- 
ance, e,  g.  the  nuisance,  is  the  result  of  all  their  acts  jointly,  they  may 
be  joined  in  an  indictment  stating  the  acts  to  have  been  several  (/). 
This  is  the  more  usual  and  convenient  course :  though  a  distinct  indict- 
ment might,  in  point  of  law,  be  maintained  against  each,  as  all  offences 
are,  in  their  nature,  several  (^). 

Such  joint  indictment,  indeed,  is  in  its  nature  several  also ;  for  the 
issues  upon  it  are  joined  distinctly  between  the  crown  and  each  de- 
fendant, the  defendants  may  plead  in  different  ways,  and  although 
they  plead  similar  pleas,  may,  in  cases  of  felony,  procure  several  trials 
by  severing  in  their  challenges.  So  also  some  may  be  convicted  and 
others  acquitted,  except  where  the  offence  is  one  which  cannot  be 
committed  by  less  than  two,  as  conspiracy ;  or  less  than  three,  as  riot ; 
when  if  the  jury  acquit  all  the  parties  charged  on  the  record  but  one  in 
the  first  case,  or  two  in  the  second,  all  must  be  acquitted,  unless  it  is 
laid  and  found  that  the  offence  was  committed  with  others  to  the  jurors 
unknown.  Thus,  several  may  be  joined  in  an  indictment  for  publishing 
a  libel,  where  all  joined  in  the  publication  (A);  and  for  obtaining  money 
under  false  pretences,  when  all  were  present  aiding  and  assisting  in 
the  common  object  of  fraud  (i).  Three  were  jmntly  charged  with 
procuring  certain  other  persons  to  utter  a  forged  will.  The  only  evi- 
dence for  the  crown  was  of  separate  acts,  done  at  separate  times  and 
places  by  each  of  the  persons  charged  as  accessories;  at  the  end  of  that 
evidence,  one  pleaded  guilty.  For  the  rest  it  was  said,  that  only  one 
could  on  the  evidence  be  convicted.  It  was  held,  however,  that  the 
rest  might  be  convicted  {k). 

But  where  the  offence  of  each  is  entirely  distinct  in  its  nature,  or 
arises  out  of  some  personal  duty  or  omission,  each  ought  to  be  separately 
indicted,  or,  at  all  events,  severally  charged.  Thus  indictments  against 
two  or  more  jointly  for  perjury,  as  common  scolds,  or  for  exercising  a 

(d)  2  Hale,  173.    See  u  to  indicting  (^)  JUg.  r.  Atkkimm  tt   a/.  Lord 
reeeiTen  jointly  for  several  acts  of  re-  Raymond,  1248  ;  Salk.  382. 
ceiTing,ll«^.T.Pti/ilam,9C.&P.281,j70ff/.  (A)  JR.  r.  Benfield  and  SamuUn,2 

(e)  Keeping  a  gaming-boute,  &c.  2  Bnrr.  R.  980. 

Bnrr.  984.  (0  H.  r.  Voung,  tt  ai,  I  Leach,  505. 

(/)  R.  ▼.  Drqford  and  otheri,  1  B.  {k)  JUg.  r.  Barker  and  otkerM,  C.  & 

&Adol.  874.  Kir.  442. 
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trade  witlioat  senring  an  apprenticeshipy  are  bad ;  for  the  acts  eom« 
pluned  of  are  essentially  and  necessarily  several  (/).  And  though 
several  defendants  may  be  included  in  one  indictment  for  several  distinct 
nuademeanoors  of  the  same  kind,  as  for  severally  keeping  disorderly 
hfouaes  (»),  it  is  neither  discreet  nor  proper ;  for  the  court  might  (at  all 
eventSy  before  plea,  or  as  it  seems,  even  before  the  jury  is  charged  with 
tlsem  (n),)  quash  such  an  indictment  for  any  inconvenience  shown  to  arise 
IrcNn  the  joinder  of  different  counts  against  different  offenders  (o);  or,  it 
the  objection  is  not  made  till  after  the  jury  has  been  charged,  might 
pat  the  prosecutor  to  his  election  (p).  Objection  to  an  indictment  for 
impffoper  joinder  of  defendants  in  it,  is  too  late  after  verdict  {q). 

If  two  or  more  be  jointly  charged  with  having  committed  a  single 
oflence,  they  cannot  be  separately  convicted  of  separate  parts  of  it. 
Bot  both  may  be  convicted,  or  one  only,  and  the  other  acquitted  of  the 
whole  charge  (r). 

Of  charging  several  Offences  in  an  Indictment,] — In  point  of  law, 
Kveral  offences,  which  may  be  tried  by  the  same  rules,  and  which  in 
poiot  of  law  have  the  same  legal  class  and  character ;  t.  e.  several 
Uooies,  or  several  misdemeanours,  may  be  charged  in  several  counts 
in  ooe  indictment  («).  Thus  counts  for  felony  at  common  law  may  be 
joined  with  counts  for  felony  by  statute ;  counts  for  a  felony  with  aggra- 
vations which  render  it  capital,  with  counts  for  a  felony  which  is  not 
capital ;  counts  for  riots  and  aggravated  assaults,  punishable  by  hard 
bfaoar,  with  counts  for  common  assaults  for  which  that  punishment 
cannot  be  inflicted ;  and  nothing  in  the  act  for  abolishing  benefit 
of  clergy  (7  &  8  6.  IV.  c.  28,  s.  6),  prevents  the  joinder  in  an  in- 
dictment of  counts  which  might  have  been  joined  before  that  act 


(I)  JK.  T.  Pkili^  and  otken,  2 
Staife,  921 ;  JEcy.  t.  Hodum^  6  Mod. 
21f. 

(a)  2  Hale,  174,  dted,  R,  ▼.  Kmgtton 
and  otken,  8  East,  R.  46. 

(•)  Beg.  V.  Nortom,  8  C.  &  P.  196, 


(•}  Id.  ibid,  tee  Lord  Raym.  1248. 
8ee,howeTer,  po9t,  end  of  Chap.  V. ; 
dm  Chap.  YII.  g.  4. 

{p)  See  p.  191. 

{§)  Scy.  T.  JSbyct,  2  M.  &  Rob.  156. 

(r)  Sec  Jt.  T.  Hm^Head;  also  R,  r. 
B^terwvrikf  and  it.  t.  Meuingham, 
ftKA.  In  it.  T.  Harrit,  BalU,  and 
Matcf,  7  C.  &  P.  416»    three  were 


jointly  Indicted  at  the  central  crimi- 
nal court  for  feloniously  using  plates 
containing  impressions  of  forged  notes. 
It  was  held  that  a  singly  using  the  plates 
by  each  of  the  three  while  idone  would 
not  suffice  for  a  couTiction;  but  the 
jury  must  select  some  one  particular 
time  alter  all  three  had  become  con- 
nected, viz.  9  a  time  when  they  were  all 
pretent  together  tX  one  act,  or  assist- 
ing in  such  one  act,  as  by  two  using  and 
one  watching  at  the  door  to  prerent 
disturbance,  and  the  like. 

(s)  2  Hale,  173  ;  1  Chit.  Crim.  Law, 
1st  ed.  254 ;  and  jMt#,  Chap.  Y.  s.  11« 
notes. 
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passed.  However^  where  not  only  the  degree,  but  the  legal  character 
of  the  offence  is  different,  and  the  modes  and  .incidents  of  trial  dif- 
fer, no  charge  of  felony  should  be  joined  with  a  charge  of  misdemea-f 
noar(r). 


Though  on  the  &ce  of  an  indictment  every  count  should  import  to 
charge  a  difierent  offence  («),  whether  founded  on  the  same  or  differeot 
facts ;  yet  in  practice  the  use  made  of  the  legal  ri^t  to  join  sereral 
chaxges  oi  felony  f  is  commonly  no  other  than  the  charging  the  same 
offence  in  different  counts  of  the  same  indictment  in  different  ways^  to 
meet  the  several  aspects  which  it  is  apprehended  the  case  may  assume 
in.  evidence,  or  in  which  it  may  be  regarded  in  point  of  law  by  the 
court;  e.  g^^  where  it  is  doubted  whether  the  goods  stolen  or  the  house 


(#)  The  teit  whether  different  offences 
may  or  may  not  be  charged  in  an  indict- 
ment, seems  not  always  to  be  whether  the 
judgments  or  pimisbmehts  consequent 
on  conviction  differ  or  not  (see  per  Lord 
Siienborouffh,  in  R.  ▼.  Johmtm,  3  M. 
&  8. 550),  but  whether  the  natare  and 
quality  of  the  offences  charged  is  the 
same,  or  different;  in  other  words,  as 
it  seems,  whether  one  is  a  felony  and 
the  other  a  mere  ndsdemeanoor  (ibid). 
This  legal  division  of  offences  still  occa- 
sions serersl  differeDoee  in  the  incidents 
of  trial ;  e.  ^«  as  to  challenges,  which 
may  be  peremptory  to  the  number  of 
twenty  in  felony,  but  must  be  for  cause 
in  misdemeanour ;  having  a  copy  of 
the  indictment  in  misdemeaQonrs,  and 
not  in  felony;  (see  1  Ch.  Cr.  L.  1st 
ed.  408,  404  ;  IL  r.  Fuhowtd,  Cro. 
Car.  483 ;  it.  t.  Westbeer,  Stra.  113;)  ; 
getting  a  special  jury  in  misdemeanour, 
^.the  indiotment  is  found  in  queen's 
benoh,  or  removed  there  from  sessions 
on  ewiiorari  and  seat  down  for  trial 
at  nisi  prius,  where  a  special  jury  can- 
not be  had  in  felony  or  treason  (tdt<{). 
Such  joinder  of  felony  and  misdemeanour 
was  held  qussl  misjoinder  in  a  civU 
action;  and  so  subject  to  demurrer, 
arrest  of  judgnient  and  error  {R.  v. 
Vomg,  3  T.  R.  103).  However  in  Reg. 
i,'Rob«rt  J<mu,  8  C.  &  P.  776,  where 
an  indictment  contained  sevenl  counts 
for  felonious  stabbing  and  one  for  a 
common  assault,  the  objection  for  mis- 
joiadcr  was  taken  lot*  in  the  case,  and 
Wiiiiamt,  J.,  left  the  case  to  the  jury 


on  the  other  counts,  without  noticing 
that  for  assault.  The  verdict  of  <'Giniry" 
was  entered  on  a  count  for  felony,  on 
iq>plication  of  prosecutor's  oounseL  Ths 
fifteen  judges  held  the  conviction  right: 
and  see  1  East's  P.  C.  409,  et  §eg. 

In  modem  practice  it  ia  hdd  that 
several  misdemeanours  may  be  joined  in 
an  indictment,  though  the  judgments 
on  each  differ.  Thus,  counts  for  an 
assaulting  with  intent  to  ravish,  and  for 
a  common  assault ;  counts  for  assault- 
ing a  constable  and  for  assaulting  pro- 
secutor, stated  to  be  a  common  person 
(per  y.  Park$,  J.,  in  R.r. Fhutame and 
amoikmr,  5  C  &  P.  551) ;  for  conspiney 
and  false  pretences ;  fsJse  pretences  and 
forgery  at  common  law  {R,  v.  CoUiert 
5  C.  &  P.  160) ;  for  entering  enclosed 
land  by  night  with  anothor  person* 
armed  for  the  purpose  of  killing  game 
(a  misdemeanour,  which  by  9  6. 1  V.o.  64, 
s.  9,  can  only  be  tried  at  the  assises) ; 
and  on  s.  2,  for  assaulting  a  gamekeeper 
authorized  to  apprehend ;  and  for  as- 
saulting a  gamekeeper  in  ezocntiott  of 
his  duty ;  and  for  a  common  assault 
(A.  V.  Fhimeane,  5  C.  &  P.  531),  maybe 
properly  joined. 

M  3  T.  R.  106 ;  The  words  « tke 
said"  as  applied  to  a  prosecutriz  in 
a  second  or  subsequent  coont,  merely 
assert  her  to  be  the  same  person  as  was 
mentioned  in  the  prior  count,  without 
re-asserting  her  particular  character  or 
age  there  stated ;  e.  g.  that  she  was  a 
female  child  aged  between  ten  and 
twelve,  R«g.  v.  Mwrth^  9  C.  &  P.  216. 
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in  wkkk  a  lafoeDj  was  comoiittad  bekMig  to  or  ia  coeupM  bj  A. or  B., 
oae  oovol  may  itaAe  tbe  gooda,  &c*  aa  A«'a,  and  a  aecood  aa  B/a  («). 
Forif  befcretiieaceoaedliaapiaadad^or  the  jury  iadttiged  withhisiy 
it  it  olyeeted  that  an  indictmeBt  for  /eloay  (y )  actaaUy  enrinracea  charges 
of  oAnceaeMenljally  distinct,  e.g.^  stealing  and  receiving  stolen  goods, 
the  property  of  the  same  peaon,  though  at  diffident  times^  the  court  will, 
in  its  discretion,  qunah  the  indictment  (z) ;  they  wiHalao  quash  it,  even . 
ilffthe  jury  haa  been  so  chaiged,  if  it  a{ipean  dear  that  foom  legal. 
defect  the  indictment  cannot  be  sustained  in  arcest.  of  judgment  (a). 
If  JBcfa  joinder  ia  only  discovered  after  the-  jury  is  so  charged,  the 
coait  may,  in  ita  diacretion,  compel  the  prosecutor  to  elect  on  which. 
chuge  he  will  proceed  (b).  So  if  in  felony,  charges  requiring  an  essen- 
tiallf  difliarent  state  of  facts  to  support  them,  though  referring  to  the 
transaction,  be  joined,  as  a  count  for  robbing,  with  a  count  for 
ihing  with  intent  to  rob,  the  court  will,  in  general,  compel  the 
prasecotor  to  make  similar  election  (c). 

lo  cases  of  wnadtmeanour  the  practice  is  otherwise ;  for  although,  in 
saeh  eases,  different  counts  may  be  introdueed  applicable  to  the  same 
hcts  ss  in  case  of  felony,  no  objection  can  be  made  in  any  way  even 
to  the  jomder  of  counu  applicable  to  difierent  /ac/«,  so  that  the  legal, 
chincter  of  the  substantive  offencea  charged  be  the  same((0-  Thua 
it  ii  the  constant  practice  to  receive  evidence  of  several  assaults  or  libels 
01  the  several  counts  of  the  same  indictment ;  and,  on  the  other  hand, 
aa  iadiednent  for  an  aasank  by  one  or  more  on  several  is  valid,  though 
a  tvaid  of  a  joint  fine  would  be  bad  and  the  parties  assaulted  could 
sot  joia  in  an  action,  when  each  person  injured  is  to  recover  separate 


(«)  JL  V.  Rggrngtam,  2  B.  &  P.  508. 
^  dbt  Mne  set,  t.  g.  bnrgluy,  may  be 
)ui.  m  ffiffercnt  counts  to  haire  been 
'bw  vitb  intent  to  tteil  and  to  mnrder, 
it.  ▼.  Tkamfmrn,  2  East,  P.  C.  515. 

(jf)  An  indictoeat  for  the  mude' 
■MMnrof  nnniaance  is  said  nerertobe 
yWd,  for  defendant  maat  demnr, 
lad  Bajm.  1164  and  n. ;  Andrewa, 
220;  4  But. 2116;  but  see  £.  t.  C^ 


(i)  Rtf,  ▼.  Wiimm  end  otktrM^  14  L. 
i.  (M.  C.)  3;  Timm0  r.  iJu  JCbi^  (t» 
*nw\  3  T«  R.  106;  2  Leaeh,  C.  C. 
no&,n.;  &T./)WMf/«/.  1  Ry.&M. 
N.  P.  C  146 ;  1  Cb.  Cr.  U  Ist  ed.  303. 

(«)  Sec  on  this  snbject  folly,  po9tf 


Cb.  VII.  s.  4. 

{h)  R.  v.  /(mat,  2  Campb..  132 ;  1 
Starkie's  Crim.  Pleading,  36,  citing  R. 
v.  MSnftien^  8  East,  41 ;  2  East,  P.  C. 
8s.26,2;;  3T.R.10&  Seealsoaato 
this,  post.  Chap.  V.  s.  11,  no/tt,  and 
Chap.  VII.  s.  4. 

(a)  JR.  v.  Qeuffh,  1  M.  &  Rob.  71. 

(d)  Per  Lord  BlUniaroMgh,  in  J2.  v. 
/ofMt,  2  Campb.  132.  So  conspiracy, 
and  charges  of  other  misdemeanours, 
may  be  joined,  R^  v.  Jokmon,  3  M.  &  S, 
53d. 

(e)  Dictum  of  Lord  Mantfield  in  R^. 
T.  BmifiM  and  Banndn*^  2  Borr.  R. 
980,  984  ;  2  Haivk..  ch.  25,  s.  89,  de^ 
nying  R.  ▼.     Ofeiiiio»»  £tninge|  870; 
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Degree  of  Offence  to  he  charged.'] — ^It  is  necessary  that  a  prosecutor, 
in  determining  on  the  nature  of  his  indictment,  should  take  care  that 
he  does  not  charge  the  offence  as  of  a  lower  class  than  his  evidence 
will  sustain.  There  is  sometimes  considerable  difficulty  in  determining 
whether  the  charge  shall  be  a  charge  of  felony  for  the  consummation 
of  a  crime,  or  of  a  misdemeanour  in  attempting  it ;  and  if  the  felony 
be  charged,  and  any  doubt  is  thrown  on  its  completion,  the  prisoner  will 
be  of  course  acquitted  (/),  while  he  will  be  equally  entitled  to  acquittal 
if  the  misdemeanour  is  charged  and  the  felony  clearly  proved  ;  for  the 
former  merges  in  the  latter  (^r).  This  last  difficulty  so  frequently  oc- 
curred in  cases  nicely  balanced  between  a  larceny  of  goods  and  the 
fraud  of  obtaining  them  under  false  pretences,  in  which  it  was  thought 
more  prudent  to  indict  for  the  misdemeanour,  that  it  was  enacted  that 
if  on  an  indictment  for  obtaining  goods,  &c.  by  false  pretences,  it  be 
proved  that  they  were  obtained  under  circumstances  which  in  law 
amount  to  larceny,  the  prisoner  shall  not  on  that  account  be  entitled  to 
an  acquittal,  and  no  person  tried  for  such  misdemeanour  shall  be  after- 
wards prosecuted  for  larceny  on  the  same  facts  (A).  Again,  under  the 
above  rule,  parties  indicted  for  rapes,  procuring  abortion,  &c.,  or  otlier 
felonies  where  the  crime  charged  included  an  assault  against  the  per- 
son, often  escaped  punishment  altogether,  being  acquitted  of  the 
felony,  though  clearly  proved  to  be  guilty  of  the  scarcely  less  criminal 
attempt  to  commit  it :  but  it  is  now  provided  (t),  that  on  the  trial  of 
any  person  for  any  felony  thereinbefore  mentioned,  or  for  any  felony 
whatever,  where  the  crime  charged  shall  include  an  assault  against 
the  person^  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to 
find  a  verdict  of  guilty  of  assault  against  the  party  indicted,  if  the 
evidence  shall  warrant  such  finding  (A). 


Lord  Ray.  1572.  R.  v.  BenJIeld  and 
Satmdert,  an  indictment  against  two 
for  libel  on  two,  held  good. 

(/)  2  Hale,  172 ;  poit,  Ch.  VII.  A 
felony  cannot  be  modified  into  a  misde- 
meanour by  the  jury,  since  the  defend- 
ant has  lost  the  benefit  of  a  copy  of  the 
indictment,  and  a  special  jnry.  See 
m/e,  190,  n.;  1  Leach,  14;  2  Stim. 
mSi  nd,vid,  Cro.  Jac.  497 ;  Kelyng. 
29. 

(p)  Jt.  V.  Mmrmwood,  I  East,  P.  C. 
411.  Assault  ehaiged;  rape  proved, 
acquittal  ordered,  eor.  Builer,  J. 


(A)  7  &  8  6.  IV.  c  29,  s.  53  ;  poet, 
Ch.  VI.  s.  5. 

(f)  7  W.  IV.  &  1  Vict.  c.  85,  s.  11 ; 
4  &  5  Vict.  c.  56,  8. 5,  s.  3.  Punishment 
transportation  for  life. 

(k)  The  cases  on  this  act  are  considered, 
po9tf  Chap.  VII.  sect.  15.  Where  sneh 
verdict  is  found,  the  court  may  imprison 
for  not  exceeding  three  years,  7  W.  IV. 
9t  1  Vict.  c.  85,  s.  11,  with  hard  la. 
bour,  and  solitary  confinement,  not  ex- 
ceeding one  month  at  a  time,  and  not 
exceeding  three  months  in  anyone  year, 
id,  8.  8. 
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;  same  difficulty,  however,  remains  in  cases  of  attempts  to  com- 
lonies  against  property,  and  other  misdemeanours  not  covered  by 

0  last-mentioned  enactments.  In  such  cases  it  was  formerly  usual 
fer  bills  on  both  charges  ;  a  course  of  late  discouraged  as  requir- 
rand  juries  to  return  inconsistent  findings.  If,  however,  a  bill  ia 
n  out  (m),  or  if  a  party  is  acquitted  on  a  charge  of  felony,  merely 
aground  that  the  proof  establishes  an  act  short  of  the  felony  c/iari^ecl 

charge  not  including  an  assault,  or  no  conviction  for  assault  talc- 
lace  under  7  W,  IV.  &  1  Vict.  C.  85,  a.  1 1),  he  may  be  again  in- 
i  for  it,  if  it  amounts  to  a  misdemeanour,  or  for  felony,  if  the  crime 
fact  another  kind  of  felony  (n)  ;  and  in  these  cases  the  court  will 

him  to  be  detained,  in  order  to  give  an  opportunity  for  preferring 
xti  indictment  to  the  same  or  a  subsequent  grand  jury  (o).  This 
en  the  only  course  to  effect  the  ends  of  justice  :  e.  g.,  in  a  case 
e,lTom  the  uncertainty  of  being  able  to  prove  the  false  pretences,  so 

take  advantage  of  7  &  8  G.  IV,  c.  29,  s.  53,  the  prosecution  is  for 
ny,  and  fails  on  the  ground  that  the  money,  &c.  was  obtained  under 

licular  false  pretence  first  sworn  to  by  the  prosecutor  at  the  trial,  or 
conspiracy  to  defraud  him.  The  like,  if  the  indictment  be  for  false 
nces,  the  proof  of  which  fails,  but  a  conspiracy  to  defraud  appears. 

small  jurisdictions,  the  preferring  a  second  indictment  at  the  same 
)n,  is  often  prevented  by  the  discharge  of  the  grand  jury  before  the 
ilUlof  the  prisoner  on  the  first;  the  only  safe  course  in  which  case, 

talie  the  party  again  before  a  magistrate,  who  will  hear  the  wit- 
3  again,  and  bind  them  over  to  appear  at  the  next  sessions,  where 
)h  bill  may  be  preferred  to  the  grand  yaji^p). 
loiher  reason  for  charging  the  highest  offence  which  can  in  any 
t  be  established  by  the  evidence,  is  this — that  where  both  offences 
clonics,  though  of  different  shades  of  criminality,  the  offender  may 
und  guilty  of  the  minor  offence  on  an  indictment  which  charges 
Qore  considerable  crime.  Thus  parties  indicted  for  murder  may  be 
i  guilty  of  manslaughter,  and  if  indicted  for  burglary  with  a  charge 
rceny  in  the  burglary  count,  may  be  convicted  of  stealing  in  adwell- 

1  See  Btg.  v.  Joka  Netntttt,  2  M.  victed  oT  iteding  the  uddla,  though 
b.  503,  mtlt,  p.  185.  hoth  were  done  at  the  time  time,   2 

S.  g.  if  fint  indictment  b«  hi  Hale,  P.  C.  244—246. 

hiriiUr;,  with  intent  to  ileal,  and  (a)  Btg,  t.  JiiiIii  Naefm,  nipra  i  4 

1  Kcond  maj  be  for  the  Urccnj  BIi.  C.  305  ;  Bac.  Abr.  tit.  Indietmetil 

b  cnmnitted  at   lame   time:   for  (D  2).     Ai to a>iffl;AM acquit, lee pot/, 

■re  (ereral  oSeoett,   aa  barglar;  Chap.  VII.  g.  4. 

bt  when  there  ii  DO  larceuT,  and  CP)  ^  Bla.  C.  305.    SH;iaff,Ch.  YII. 

frtS  .•  Ki  ■  man  acquitted  al  iteaU  *ect.  14. 
hone  bu  been  arraigned  and  ecn- 
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ing-house,  or  from  the  person,  &c.,  or  of  simple  larceny  according  to 
the  proof  (9). 

Oen$ral  Requuiies  of  an  Indictment.} — An  indictmenty  according  to 
Lord  HaUf  should  be  "a  plain,  brief,  and  certain  narratire  of  an  offenee 
committed  by  some  person,  and  of  the  necessary  circumstances  that  coa- 
CUT  to  ascertain  the  hct  and  its  nature."  It  is,  however,  extremely 
difficult  to  trace  any  thing  like  principle  in  the  application  of  this  rule ; 
for  though  we  find  it  laid  down,  generally,  that  the  charge  must  be  cer- 
tain and  definite  in  allegation,  in  order  that  the  party  charged  may  know 
the  particulars  of  the  accusation  which  he  is  called  on  to  answer  (r), 
it  is  remarkable  that  many  nice  allegations  required  on  this  ground  may 
be  wholly  untrue  in  fact,  and  yet  the  prisoner  may  be  conricted.  For 
instanoe,  it  is  necessary  to  allege  in  the  body  that  erery  material  fact 
occurred  at  a  certain  time  and  place  («),  in  order,  as  it  is  said,  to  show 
that  the  grand  jury  had  jurisdiction  to  find  the  bill,  and  that  it  may  be 
known  whence  the  petty  jury  are  to  come  who  are  to  try  it ;  yet,  at  the 
trial,  the  feet  may  be  shown  to  have  occurred  at  any  other  time  what- 
ever, or  (except  in  cases  where  local  description  is  requisite)  at  any 
other  place  within  the  jurisdiction  of  the  court ;  besides  that  since  O.  IV. 
a  50,  s.  12,  tlie  jury  is  no  longer  of  the  vtsne.  Again,  it  is  necessary  to 
allege  the  number,  quantity,  and  value  of  articles  stolen  or  em- 
beizled ;  and  yet  it  is  quite  immaterial  whether  in  these  respects 
the  proof  corresponds  with  the  allegation  (t).  It  is  absurd  to  repre- 
sent these  technicalities  as  being  calculated  to  afibrd  information  to 
prisoners ;  in  the  first  place,  they  only  confuse  an  innocent  man ; 
and  in  the  next,  the  kw  allows  the  least  possible  opportunity  to  the 
accused  to  avail  himself  of  these  so  called  provisions  for  his  benefit,  by 
refusing  him  a  copy  of  the  indictment  in  all  cases  of  felony  (u). 

It  is  almost  as  difficult  to  lay  down  any  general  rules  ap|dicable  to 
the  framing  of  indictments,  as  to  extract  any  thing  like  principle  from 
the  decisions  respectrog  lU  The  best  rules  that  can  be  given  are;  first, 
that  the  charge  should  as  nearly  correspond  with  the  intended  proofr  in 
all  respects  as  possible ;  secondly,  that  where  the  means  of  committing 
the  ofience  are  of  the  essence  of  the  charge,  as  in  obtaining  money  by 
false  pretences,  those  means  should  be  specified  truly ;  thirdly,  that 

(a)  Set  pott,  Ch.  IV.  s.  1.  ing  of  nine  booki,  proof  of  stealiiig  om 

m  Reg,  ▼.  lUrwed,  3  Q.  B.  R.  p.  180.  ia  lafficient  for  eonTictioii.  See  per  Lord 

(«)  JReff,  ▼.  O'CSmmot,  po§t,  if  pUoe  BUtmboromgh,Jl,  v.  /oAhmmi,  3  M.Sk  S. 

ii  omitted,  the  indictment  it  bad  in  er-  548. 

test  of  Jndgment  notwithitanding  7  6.  («)  See  1  Chit.  Crim.  Law,  chap.  z. 

lY.  c.  64,  s.  20.  lit  ed.  p.  403,  vkdpoit,  Ch.  YII.  i.  4. 
(/)  If  an  indictment  chargei  the  steal- 
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when  tk  hw  his  apptied  partic«Iar  terms  of  art  to  the  description  of  a 

Clime  (as  ''fehiUinuly,"  ''  wOfully,*'  ''of  malice  aforethought,** &c.) 

tky  shoaU  be  carefally  inserted ;  fourthly,  that  where  an  indictment 

ii  fonnded  (x)  on  a  statute,  the  language  of  the  statute  should  be  accu- 

nldj  followed,  and  the  offence  stated  to  be  "  contrary  to  the  form  of 

tk statute  in  such  case  made  and  provided"  (y);  fifthly,  that  all  in- 

OBBBstency  and  repugnancy  should  be  avoided  ;  for  although  an  aver- 

■eat  which  is  altogether  superfluous  may  be  rejected  as  surplusage, 

fiv  MiUe  per  vtuiUe  rum  vitiatur  (s) ;  yet  if  an  averment  be  part  of  the 

facriptioo  of  the  offeaoey  or  be  embodied  by  reference  in  such  descrip- 

tioB,  it  cannot  be  so  rejected,  and  its  introduction  will  be  fatal.   It  may, 

kveter,  be  observed,  in  the  language  of  Lord  Ellenboroughf  that 

''ocept  in  particular  cases  where  technical  expressions  are  required, 

there  is  no  rule  that  other  words  should  be  employed  than  such  as  are 

k  oidinary  use,  or  that  in  indictments  or  other  pleadings  a  different 

me  is  to  be  put  on  them  than  what  they  bear  in  ordinary  acceptation; 

Md  if,  where  the  sense  be  ambiguous,  it  is  sufficiently  marked  by  the 

oooiext  or  other  means  in  what  sense  they  are  intended  to  be  used,  no 

oiyeetioacan  be  made  on  the  ground  of  repugnancy,  which  only  exists 

where  a  sense  is  annexed  to  words,  which  is  either  absolutely  incon* 

littent  therewith,  or  being  apparently  so,  is  not  accompanied  by  any 

tUig  to  explain  or  define  them.    If  the  sense  be  clear,  nice  exceptions 

Mght  not  to  be  regarded  **  (a) :  thus  the  word  ufUU  may  be  construed 

to  be  inclusive  or  exclusive  of  the  day  to  which  it  is  applied,  according 

to  the  context  and  subject  (6),  and  the  statement  may  be  either  acconding 

to  the  &ct,  or  to  the  legal  operation  (c). 

Of  the  Words  ''said;' "  aforesaid,"  «  same/' "  there^' "  Men."]— 
The  words  said  (d),  aforesaid,  same,  and  there,  generally  refer  to  the 

seemly  niceties,*'  2  Hale's  P.  C.  19S. 

(b)  JR.  V.  Stwent,  5  East,  244. 

(e)  Thus,  under  the  repealed  act, 
3  &  4  W.  &  M.  c.  9,s.  5,  it  was  held  no 
objection  to  state  that  the  lodging  stolen 
fkt)m  was  let  by  the  owner's  wife,  though 
snch  a  letting  was  in  law  a  letting  by  the 
husband,  JR.  Y.ffeaiey,  1  Mood.  C.  u.  1. 

((I)  As  to  the  words, "  the  said  E.  R." 
in  a  second  count,  see  Reg,  ▼.  Martin, 
9  C.  &  P.  215,  ante.  If  the  first  count 
deeeribe  the  wife  qf  drfendant,  and 
the  third  mentions  "  the  eaid  wife  "  of 
defendant  this  sufficiently  refers  to  this 
person  mentioned  as  his  wife  in  the  first 
count,  Reg,  r.  Dent,  C.  &  Kir.  249. 

02 


(')  8ee^os^,Ch.  IV.  a.  2.  Indictments 
INMded  on  penal  statntes  must  punrae 
the  ititate,  so  as  to  bring  the  party  pre- 
OKly  widnn  it ;  and  the  fullest  descrip- 
tioa  «f  the  ofleace,  were  it  even  in  the 
tens  of  a  legal  definition,  would  not  be 
■Adeat  wiUiout  keeping  dose  to  the 
voids  of  the  statute.  Posterns  Crown 
U«,  423,  424. 

(y)  If  the  offeneeb  indictable  at  com- 
■oa  law,  this  coaclnaion  will  not  hurt, 
md  maybe  rejeeted  as  surplusage.  See 
Is^  lif .  JhiiicfMeiif . 

{z\  1  9tofc.  St.  2nd  ed.  372—377. 

(«)  See  Jt  ▼.  Stevens  and  Agnew,  5 
EMt,  2&9.  Also  I  cut.  C.  L.  173. 
Lotd  HaleiBvoghs  against  these  "  un- 
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last  antecedent,  if  the  matter  itself,  viz.  that  which  makes  sense  of  the 
indictment,  and  is  its  reasonable  construction,  does  not  binder  (e).  The 
last  antecedent,  says  Tindal,  C.  J.,  is  the  last  word  which  can  be  made 
an  antecedent,  so  as  to  have  a  meaning  (y*)«  An  indictment  will  be  bad 
where  a  relative  refers  with  equal  uncertainty  to  two  antecedents  (</). 
Same  is  more  explicit,  and  may  be  said  always  to  apply  to  the  last 
actecedent,  though  said  does  not  necessarily  do  so  {h).  '*  Then,**  (ad 
tunc)  means  the  very  time  at  which  the  event  referred  to  happened ;  it 
therefore  involves  the  same  day :  and  such  is  the  known  sense  of  the 
word  in  pleading.  But  of  "  instantly y'*  the  more  natural  and  usual 
sense  is  instantly  after ;  the  pleader  may  mean  five  minutes,  an  hour, 
some  time  on  the  succeeding  day,  or  even  a  longer  time.  In  prece- 
dents the  words ''  instanter**  and ''  incantinenter*'  do  not  dispense  with 
a  direct  allegation  of  time  (t). 

Though  every  crime  should  appear  charged  on  the  face  of  the  record 
with  scrupulous  certainty  (it),  t.  e.  so  as  to  support  itself  by  its  own 
expressions,  yet  an  omission  of  a  letter,  which  does  not  change  the 
word  into  another  of  a  different  meaning,  as  undertood  for  understood, 
receivd  for  received,  depaired  of  for  despaired  of,  Segrave  for  Seagrave, 
&c.  will  not  avoid  an  indictment  (/). 


/ 


Enactments  of  7  O.  IV.  c,  64,  against  staying  or  reversing  Judg- 
ments on  Indictments  for  certain  specified  Defects.] — As  judgment 
will  be  arrested  on  an  indictment  for  a  defect  which  in  a  civil  proceed- 
ing would  only  be  ground  of  special  demurrer  :  (e.  g.  if  a  plea  to  an 
indictment  against  a  parish  for  not  repairing  a  way  docs  not  aver  who 
is  liable  to  repair  by  custom,  tenure,  &c.  (m),)  an  attempt  has  been 
made  by  one  of  Peel's  acts,  7  G.  IV.  c.  64,  s.  20,  "  that  the  punish- 
ment of  offenders  may  be  less  frequently  intercepted  in  consequence 
of  technical  niceties  ;*'  after  which  preamble  it  is  enacted, ''  that  no 
judgment  upon  any  indictment  or  information  for  any  felony  or  mis- 


(e)  R.  ▼.  Wright,  I  Ad.  &  EI.  434. 
See  Co.  Lit.  20 ;  JR.  r.  CounteMorpe,  2 
B.  &  Adol.  487 ;  S^fyer  t.  Tkelwall, 
Tyr.  &  Gr.  191 ;  4  How.  St.  T.  747 ; 
and  cases  collected,  3  Barn,  by  Chitty, 
28th  ed.  p.  418,  &c.  tit.  Iiulictment, 
sect.  Tiii.  3.  To  make  sense  of  a  deed, 
the  word  there  was  held  to  refer  to  the 
last  antecedent  he,  though  placed  in  a 
parenthesis,  Maneheeter  r.  Atper,  cited, 
1  Ad.  &  E.  445.  See  2  RoU.  Ab.  tit. 
Parole,  E.  p.  252,/.  12  ;  Com.  Dig.  tit. 
Parole  (A  14). 


(/)  1  Ad.  &  E.  445.  See  8  Bing.  75; 
Wafford  t.  Anthony,  1  Moo.  &  Sc  126. 

(g)  R.  ▼.  Graham,  1  Leach  0. 0.  87. 

(A)  See  Woodford  ▼.  Aehleg,  11 
East,  513;  Co.  Lit.  385;  2LordRaym. 
888,  Reg.  r.  Rhodee. 

(0  Per  cor.  II  Ad.  & E.  119 ;  Reg.  n 
Grand  Jtmetion  Railwag  Co. 

H)  1  Chitty's  Cr.  L.  172.  1st  edit. 

ll)  Id.  294  ;  1  Leach,  C.  C.  134, 135. 

(m)  R.  ▼.  Baetrington  (Inh.),  5  Ad.  & 
El.  765,  770. 
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doneuiour,  whether  after  verdict,  or  outlawry,  or  by  confession,  default, 
«r  otherwise  (n),  shall  be  stayed  or  reversed  for  want  of  the  averment 
of  any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of  the 
wofds,  '  as  appears  by  the  record^*  or  of  the  words  '  with,  force  and 
orwu*  or  of  the  words  '  against  the  peace^  nor  for  the  insertion  of  the 
words  '  against  the  form  of  the  statute*  (o),  instead  of  '  against  the 
form  of  the  statutes '  or  vice  versd  ;  nor  for  that  any  person  or  persons 
nentiooed  in  the  indictment  or  information  is  or  are  designated  by  a 
name  of  office  or  other  descriptive  appellation,  instead  of  his,  her,  or 
their  proper  name  or  names ;  nor  for  omitting  to  state  the  time  at  which 
the  ofieoce  was  committed,  in  any  case  where  time  is  not  of  the  essence 
of  the  offence ;  nor  for  stating  the  time  imperfectly ;  nor  for  stating  the 
oftnce  to  have  been  committed  on  a  day  subsequent  to  the  finding  of 
the  indictinent,  or  exhibiting  the  information,  or  on  an  impossible  day, 
or  OD  a  day  that  never  happened ;  nor  for  the  want  of  a  proper  orpet" 
feci  venue  (p),  where  the  court  shall  appear  by  the  indictment  or  in- 
timation to  have  had  jurisdiction  over  the  offence  "  (9). 


Stating  Offence  in  Words  of  Statutes,']-^ Aggdn,  by  7  6.  4,  c.  64,  s. 
21,  no  judgment  after  verdict  upon  any  indictment,  or  information  for 
any  felony  or  misdemeanour,  shall  be  staid  or  reversed  for  want  of  a 
similiter,  nor  by  reason  that  the  jury  process  has  been  awarded  to  a 
wfoog  officer  on  an  insufficient  suggestion,  nor  for  any  misnomer  or  mis-^ 
description  of  the  officer  returning  such  process,  or  of  any  of  the  jurors,. 
nor  because  any  person  has  served  on  the  jury  who  has  not  been  returned 
as  a  juror  by  the  sheriff  or  other  officer ;  and  where  the  offence  charged. 
has  been  created  or  subjected  to  greater  degree  of  punishment  by  any 
statute,  the  indictment  or  information  shall,  after  verdict,  be  held  suffi- 
dent  to  warrant  the  punishment  prescribed  by  the  statute,  if  it  describe 
the  offence  in  the  words  of  the  statute. 

But  this  was  held  not  to  apply,  where  the  objection  was  taken  after 
plea,  and  before  trial  or  verdict  (r),  though  the  indictment  followed  the 
words  of  the  sutute  7  &  8  G.  IV.  c.  29,  s.  53 :  and  error  still  lies,  if 


(■)  Tlicse  words  do  not  extend  this 
encKBCnt  beyoad  cases  in  which  the 
■HiTm  1111111  is  to  stay  or  rerene  the 
JBdgHCBt,  Aiehb.  Crim.  PL  &  Er.  6di  ed. 
n;  and  aee  JS. T.  HoWmd,  4  T.  R.  457. 

(•)  This  prorision  does  not  care  the 
want  of  theae  worda  in  an  indictment  for 
in  flffmcc  ereated  by  statute,  e.  9.  steal- 
i^  a  bank  note,  R*  v.  pMnon,  1  Mood. 
C.  a  313 ;  JBL  r.  Jtadeiiff,  2  id.  68. 


(p)  Defects  of  Tenae  are  not  intended 
to  be  cnred  unless  the  jurisdiction  of 
the  court  in  respect  of  locality  {vis. 
of  the  county  in  this  realm  where  the 
offence  was  committed)  is  made  to  ap- 
pear, 13  L.  J.  (M.  C.)  37;  Beg.  r. 
O*  Ciimor.    See  po$t,  p.  20 1 . 

iq)  7  6.  IV.  c.  64,  s.  20. 

(r)  Heff,  v.  Norton,  8  C.  Sc  P.  196, 
Aldenon,  B.,  and  WiUiamt^  J. 
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tlie  indictment,  though  following  the  words  of  the  statute^  is  bad  by 
the  general  rules  of  law  («).  For  there  are  many  cases  in  which,  if  the 
statutory  form  of  words  was  followed,  no  offence  would  be  charged  (Q, 
••  g.  if  an  indictment  charged  a  man  with  destroying  his  own  will  (u), 
or  with  taking  his  own  pigeons  or  house-doves  (»),  or  with  killing 
**  cattle  *'  without  adding  what  sort  (y).  Tenns  of  the  same  le^l 
import  as  those  used  in  the  statute  seem  to  suffice  (2). 

Whatever  may  have  been  intended  by  these  provisions,  they  appear 
not  to  apply  to  any  objection  which  before  they  were  enacted,  might 
be  taken  at  the  trial,  or  raised  on  demurrer ;  but  merely  to  objecUons 
made  in  stay  or  reversal  of  judgment.  In  practice,  therefore,  it  would 
not  be  safe  to  act  on  them  in  frammg  indictments ;  the  requisites  of 
which  must  be  considered  as  before,  though  the  above  sections  may 
be  useful  in  preventing  objections  made  after  verdict,  viz,  in  arrest  of 
judgment. 

Objections  to  as  indictment  for  defiscts  on  the  face  of  it,  which 
would  thus  be  cured  after  verdict  by  7  6.  IV.  c.  64,  s,  20,  21,  must  be 
raised  by  demurrer  before  trial ;  and  it  will  be  too  late  to  urge  them 
afterwards^  though  before  verdict  (a) ;  but  a  writ  of  error  will  lie  to 
reverse  a  judgment  on  an  indictment  as  insufficient,  though  the  words 
of  the  statute  on  which  it  is  founded  are  followed  as  by  a.  21  di- 
rected (b). 

Words  noierely  tautologous  will  be  rejected  if  the  indictment  is  in 
other  respects  good  in  itself  (c) ;  and  an  indictment  which  is  bad,  from 


(«}  Reg.  T.  Marim  et  us.  8  Ad.  & 
E.  481 ;  3  Not.  &  Per.  472 ;  and  see  the 
cam  on  the  Polish  notes,  R.  ▼.  Ifotes, 
^.  7  C.  &  P.  416—429 ;  1  Mood.  C.  C. 
466—470. 

(0  See  judgment  of  Coleridgt,  J.,  in 
Reg.r.Nott, 12  L.J.(M.C.)  143,  T.  1843. 

(«)  7  &  8  G.  IV.  c.  29, 1.  22. 

(»)  See  per  Lord  Dermum,  8  Ad.  &  E. 
486 ;  3  Nev.  &  Per.  475. 

(y)  Jl.  T.  Chaliley,  po9t.  See  poit^ 
Chap.  VI.  tit.  Cheatt  and  Fain  Pre- 
ieneet.  Another  initance  fai  which  it 
wiU  not  ■office  to  lay  the  offence  charged 
in  the  words  of  the  act  which  creates  it, 
is  that  of  a  woman  who  endeaTonrs  to 
conceal  the  birth  of  her  child  by  *'  dis- 
poatog"  of  its  body  otherwise  than  by 
^'  secret  burying"  it ;  in  which  case,  the 
way  how  it  was  *'  disposed  of"  most  be 
stated.  (Rtg.  v.  Houmell^  2  M.  &  Rob. 
292,  Maule,  J.)  So  '<  entering  land  by 
night  for   the   purpose  of  destroying 


tt 


game,"  is  not  completely  laid  without 
adding  '*  there,*'  though  that  word  is  not 
in  the  act.    J^teAer  r.  Caitkorp,  11  L. 

J.  rM.  c.)  49. 

(r)  Jl.  T.  Grtvilf  1  Anderson's  Rep. 
195.    See  Index,  Hi,  Aeeeuory. 

(a)  Reg.  r.  EUu,  1  Car.  &  Mar.  564, 
Paii€90n,  J.,  S.  P. ;  Reg.  r.  Cnue  and 
Wf^e,  8  C.  &  P.  543 :  and  see  pott.  Chap. 
VII.  sect.  2.  Indictment  for  breakiog 
a  house  and  stealing  money  therein  con- 
trary to  the  form  of  the  statute.  Objec- 
tion at  close  of  prosecutor's  case,  that  it 
should  hare  oondnded  *'  against  the  form 
of  the  statutes,"  was  disrated  of  as  above, 
Aldermm,  B.,  adding,  that,  if  it  had  been 
taken  on  demurrer,  he  should  hvwe  le- 
oommended  the  grand  jury  to  add  the  «., 
Reg.  T.  Low,  2  M.  &  Rob.  197 ;  Alder^ 
son,  B.  and  ParJte^  B. 

H)  iicy.  T.  Aforlm  e#  wr.  8  Ad.  &  S. 
481 ;  3  'Sew.  &  Per.  472. 

(c)  M.  v.  ifomt,  1  Leach,  C.  C.  109. 
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being  obstracted  by  particular  words,  may  be  made  good  by 
ngeding  them  as  insensible  and  oseless  (d). 

ReeiiaU.] — ^The  indictment  will  be  good,  though  after  the  words 
**  in  manner  and  form  following,'*  **  that  is  to  say/'  or  *'  as  follow,  that 
is  to  say,"  an  instrument  be  not  recited  verbatim  (e). 

**  Until  '*  will  be  construed  either  inclusive  or  exclusive  of  the  day 
to  which  it  is  applied,  according  to  the  context  and  subject-matter  (/). 

AiUgaHom  of  /jilm^.]— Where  an  act  is  in  itself  unlawful,  allega- 
tion of  evil  intent  is  matter  of  form  not  necessary  to  be  proved  by  ex- 
evidence.  But  if  an  evil  intent  accompanying  a  particular  act 
to  constitute  that  act  a  crime,  the  intent  must  be  laid  in 
the  indictment,  and  proved ;  but  it  is  sufficient  to  allege  it  in  the  pre- 
P«t(y). 


Chief  Paints  relating  to  Indictments  in  general.'] — ^The  chief  points 
common  to  all  indictments  are, 

1.  The  commencement:  (i.  e.  the  venue,  and  presentment  of  grand 

jury.) 

2.  The  deacription  of  the  accused ;  (t. «.  name,  addition,  mystery,  &c.) 

3.  The  statement  of  the  time  when  the  offence  was  committed ; 

4.  Hie  statement  of  the  place  where  the  offence  was  committed ; 

5.  The  deacription  of  the  person  against  whom  or  whose  property  the 
offmoe  was  committed ; 

6.  The  statement  of  the  ofience  itself; 

7.  The  statement  of  the  means  by  which  the  offence  was  committed ; 

8.  The  conclusion. 

1.  7^  Commencement,  i.  e.   Venue  and  Presentment  of  Grand 
/sry]. — ^An  indictment  commences  thus : — ** Berkshire  (to  wit),*^Tke 
for  (h)  our  Lady  the  Queen  upon  their  oath  {or  if  any  grand 

a  particolar  clau  of  jiirora  so  present, 
but  only  that  the  jurors  present  for  the 
Qncen ;  and  it  is  sufficient  if  it  appears 
that  the  matters  in  the  bill  are  pre- 
sented by  the  jurors  (i.  e.  the  jurors 
spoken  oif  in  the  singU  caption  which 
there  is  to  all  the  indictments  found  at 
the  assise),  and  that  those  matters  are 
the  proper  subject  of  indictment  by 
those  jurors.  See  1  Ch.  Cr.  L.  p.  327. 
In  undent  times  the  caption  concluded, 
"  It  U  presented  that  A.  B..  &c.  did  so 
and  so,''  without  further  mention  of  the 


8 


JL  ▼.  JUimmtd,  1  Leach,  477. 
\t)  ML  T.  Majft  1  Leach,  C.  C.  193 ; 
▼.  £br#.  Id.  145 ;  2  East,  P.  C.  978 ; 

193 ;  Cowp.  229. 
(/)  &  V.  Stepmu,  5  East,  544. 
(f)  JL  T.  PkUi^,  6  East,  464. 
(A)  h  Ay.  ▼.  TWmt,  2  M.  &  Bob. 
fl4,  it  wm  held  by  Parit,  B.,  that  an 
It  begtaaiag,  "Tlie  juron  qf 
Lady  the  Qneen/'  Is  not  bad  on  ar- 
of  judgment,  for  they  may  be  re- 
surplusage.    The  usual  ex- 
"  the  jaronybr  our  Lady  the 
"  does  not  mesa  that 


jurors* 
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juror  be  a  quaker  or  moravian  (t),  or  having  been  a  quaker  or  moravian, 
has  ceased  to  belong  to  either  of  those  religious  denominations,  but  still 
entertains  conscientious  objections  to  taking  an  oath  (k),  or  is  a  sepa- 
ratist (/),  here  add,  •*  and  affirmation  "  (m)  present  (n)  **  that " — 

The  venue,  that  is,  the  county,  borough  and  county  of  a  corporat 
city  or  town,  or  other  borough  or  place  where  the  indictment  is  found, 
and  for  which  the  sessions  are  holden,  and  over  which  the  court  has 
jurisdiction,  as  considered  in  the  last  chapter,  is  expressed  in  the  mar- 
gin. Stat.  7  &  8  Vict.  c.  61,  s.  4,  provides  against  any  judicial  pro- 
ceeding being  invalidated  by  any  error  in  stating  the  name  of  a  county 
to  which  a  detached  part  of  it  annexed  by  that  act  to  another  county 
originally  belonged.  The  omission  of  the  words,  to  wit,  though  unusual, 
seems  immaterial  (o).  It  is  also  proper  to  allege,  in  the  body  of  the  in- 
dictment, that  every  fact  material  to  the  charge  took  place,  not  only  iu 
the  county  or  borough  in  which  the  indictment  is  preferred,  t.  e,  that 
laid  in  the  margin,  (which  may  suffice,  if  the  offence  is  not  one  in  which 
local  description  is  of  the  essence  of  the  charge  (p),)  but  also  at  some 
specific  parish,  hamlet,  town,  vill,  or  place  within  that  county  or  bo- 
rough, from  which  parish,  &c.  before  6  G.  IV.  c.  50,  s.  12,  a  jury  of 
the  visne  or  neighbourhood  might  have  come  (q).  For  if  all  allegation  of 
place  is  omitted  there,  and  no  special  reference  to  the  county  or  borough, 
Sec.  in  the  margin  is  made,  the  indictment  is  bad  on-demurrer,  and  also 
in  arrest  of  judgment  notwithstanding  7  G.  IV.  c.  64,  s.  20 ;  for  that 
act  by  the  words  "  want  o^z,  proper  or  perfect  venue  "  does  not  intend 
to  cure  defects  of  venue,  unless  the  jurisdiction  in  respect  of  locality,  of 
the  court  in  which  the  indictment  is  found,  is  made  to  appear  in  the  body 
of  it.  For  the  allegation  that  facts  material  to  the  charge  occurred  in 
a  particular  county,  is  not  only  that  which  authorizes  the  grand  jury  to 


(i)  3  &  4  W.  IV.  c.  49,  0.  1 ;  and 
case  of  Joiiah  Key,  Cor.  Aldenon,  B., 
9  C.  &  P.  78.  See  however  6  &  7  Vict. 
c.  85,  Lord  Denman't  act  for  improving 
the  law  of  evidence,  which  enacts  by  sect. 
2,  that  wherever  in  any  legal  proceedings 
whatever,  legal  proceedings  may  be  eet 
out,  it  shall  not  be  necessary  to  specify 
that  any  particular  persons  who  acted  as 
jurors  had  made  affirmation  instead  of 
oath ;  but  it  may  be  stated  that  they 
served  as  jurymen  in  the  same  manner  as 
if  no  act  had  passed  for  enabling  jurors 
to  serve  as  jurymen  without  oath. 

(*)  1  &  2  Vict.  c.  77. 

(/)  3  «6  4  W.  IV.  c.  82, 1.  1. 


(m)  Gaselee,  J.,  after  consideration 
thought  that  an  indictment  stated  to 
have  been  found  "  on  the  oath  or  affir- 
mation of  A.  B.,  &c.  then  and  there 
sworn  or  charged  as  juiors,"  &c.  with- 
out saying  who  were  sworn,  and  who 
affirmed,  and  that  the  latter  were  en- 
titled to  serve  on  their  affirmation,  is 
bad,  and  no  judgment  could  be  given, 
JR.  V.  Dann,  1  Mood.  C.  C.  424  (1835). 

(r)  The  past  tense  "did  present" 
would  be  bad,  R,  v.  Bunce,  Andrews'  R. 
162. 

(o)  2  Hale,  166. 

(p)  Post,  p.  210. 

{q)  SeejvoW,  p.  210,  note  (m). 
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eotertaih  tlie  bill,  but  is  also  the  warrant  for  the  sheriff  to  sammon  the 
pettjjury  who  must  pass  between  the  crown  and  the  prisoner  (r). 

Nor  will  the  fact  of  the  trial  being  had  in  the  county  laid  in  the  mar- 
fiB,  cure  the  total  omission  of  place  in  the  body  of  the  indictment,  as 
it  is  held  to  do  in  civil  actions  under  16  &  17  Car.  II.  c.  8^  in  case  of 
a  "  vrtmg  venue ;''  for  no  provision  exists  to  cure  want  of  allegation  of 
venue  b  a  criminal  case,  when  the  trial  is  by  a  jury  of  the  county  in 
which  the  bill  is  preferred  {$). 

Even  where  instead  of  repeating  in  the  body  of  the  indictment  the 
cooDty  laid  in  the  margin,  the  words  "  in  the  county  aforesaid  **  are 
there  annexed  to  the  statement  of  a  fact  material  to  the  offence  charged, 
itii  doubtful  whether  such  fact  is  so  sufficiently  connected  with  the 
coQoty  in  the  margin,  as  to  import  it  thence  into  the  body  of  the  indict- 
Dent,  even  where  no  other  county  appears  in  it :  for  the  county  in  the 
nugin  is  only  that  in  which  the  indictment  is  found,  and  not  as  in  civil 
actioDsthat  where  the  cause  of  action  is  laid,  and  which  therefore  aids  the 
vantof  venue  in  a  declaration  (/).  But  a  count  in  misdemeanour  with 
theTenue  **  Lancashire*'  in  the  margin,  stating,  '*  that  certain  unlawful 
asiembiies  were  held  by  evil  disposed  persons  at  *  divers  places,'  and  that 
<l<feodaots  *  at  the  parish  aforesaid,  in  the  county  aforesaid,'  unlawfully 
^^  and  abetted  the  said  evil  disposed  persons,'*  was  held  cured  by  7  O. 
I^.  c.  64,  s.  20,  {ante,  p.  197,)  after  verdict ;  for  the  conduct  imputed 
u  criminal  was  stated  with  a  proper  venue,  so  as  to  show  the  court  to 
W  jorisdictioo,  though  the  omission  to  state  the  places  at  which  the 
lolawful  assemblies  were  charged  as  having  taken  place,  made  the  venue 
as  to  that  part  **  imperfect,*'  which  is  the  case  contemplated  by  that 
>^<^ti(m(v);  and  some  older  authorities  show  that  where  only  one 
oMnty  is  named  (and  that  the  correct  one),  the  words  **  county  afore- 


(f)  Btf.  T.  O^Gmnor,  13  L.  J.  (M. 
C )  33, 36 :  1  Hale,  652  ;  2  Hale,  166  ; 
Cm.  EL  101,  606,  751 ;  2  Hawk.c.  25, 
>-  M,  p.  128.  In  R.  T.  Hart,  6  C.  & 
^<  IH,  LitiUdmie  and  Bo§mtquei,  Js., 
^  kid  that  an  indictment  beginning 
**  Umdon  to  wit "  in  the  margin,  then 
'oenbiog  the  pritoner  as  '*  late  of  Xon- 
^'*  and  then  charging  the  offence  aa 
"Glutted  in  the  "  parish  of  St.  Mary- 
'^Bow,"  withont  averring  that  parish 
to  be  in  London,  was  bad  in  itself,  and 
Mi  tided  by  7  G.  IV.  c.  64,  s.  20,  for 
viat  of  shewing  the  oonrt  to  have  juris- 
^clioB  oter  the  offence.    Qitdtre  tmnen. 


for  London  is  a  connty  of  itself,  and 
Che  offence  was  not  one  requiring  a  loceU 
description,  so  that  repeating  the  county 
only,  would  have  sufficed,  po9t,  p.  210* 
(t)  Reg.  ▼.  O'Connor;  tlno  LentkalVt 
eoit;  Cro.  Eltz.  137;  R.  r.  Burridgeg 
R.  v.  Jbfte/,  3  P.  Wms.  497.  Suppose 
an  act  committed  in  France,  and  a  bill 
preferred  in  Kent,  13  L.  J.  (M.  C.) 

37. 

(/)  Reg,  ▼.  (yCotmor,  and  per  cur. 
Lord  Raym.  888,  1304 ;  1  Saund.  308, 
n. ;  Cro.  El.  137. 

(«)  Reg,  r.  O*  Connor, 
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•ftid"  io  the  body,  will  bav«  sufficient  reference  to  the  county  in  the 
margin  (x). 

The  names  of  the  jurors  who  find  the  bill,  do  not  appear  in  the  indictp 
ment  itself;  but  when  it  is  removed  by  cerHorari^  they  appear  in  the 
caption  (y). 

2,  The  Description  of  the  Party  accused. ]— Thus,  **A.  B.  late  of 
the  parish  of  in  the  county  of ,  labourer.** 

Tlie  christian  and  surname  of  the  defendant,  if  known,  should  be 
stated  with  correctness;  except  in  an  indictment  against  the  inhabitants 
of  a  county  or  parish,  who  may  be  so  described  without  naming  any  ot 
them  (z).  But  if  the  name  of  a  prisoner  is  unknown,  and  he  refuses  to 
disclose  it,  an  indictment  may  be  sustained  against  him  as  **  a  person 
whose  name  is  to  the  jurors  unknown,  but  who  is  personally  brought 

before  the  said  jurors  by ,  the  keeper  of  the  prison  of "  (a). 

A  man  cannot  be  indicted  with  an  alias  dictus  of  the  christian  name, 
as  ^'Johny  otherwise  Robert,**  though  to  an  alias  of  the  surname  there 
is  no  objection  (fi).  An  indictment  was  quashed  before  plea,  because 
an  addition  was  placed,  not  after  the  first  name,  but  after  the  alias 
dictus  (c).  If  he  has  more  than  one  christian  name  given  him  in  bap- 
tism, as  John  Thomas,  they  are  considered  in  law  as  forming  one  chris- 
tian name,  and  must  be  set  out  correctly  in  their  order  (d).    The  proper 


(;r)  2  Hale,  180 ;  3  P.  W.  496 ; 
Com.  D.  Indictment  (G  2);  2  Hawk. 
0.  26,  a.  34. 

Where  two  ooimtiea  were  mentioned 
in  an  indictment,  one  in  the  margin,  as 
Qlonceaterahire,  and  then  another,  as 
Middlesex,  in  the  body,  (thongh  only  in 
the  addition  of  a  party  or  recital  of  a 
■tatiite),  and  afterwards  the  oiTenoe  waa 
stated  to  haye  been  committed  at  a  place 
''in  the  county  ii/braioMf,"  without 
showing  which  county  was  intended,  the 
role  of  refbrenoe  to  the  last  antecedent, 
Middlesex,  prerailed,  and  the  indh^ment 
being  for  an  offence  in  whioh  local  de- 
seriptiott  in  Gloucestenhire  was  materiid, 
e.  ff.  forcible  entry,  waa  held  intnffident 
for  want  of  certainty  which  county  waa 
intended  to  be  referred  to;  for  the 
county  in  the  margin  would  not  aid,  as 
in  civil  actions,  Bhor'a  ca.  Cro.  El. 
184 ;  2  Hale,  180 ;  2  East's  R.  66, 
and  eases  in  last  preceding  notes. 
Other  instawcea  of  necessity  for  this 
local  description,  poit,  p.  210.  In  dvil 
actions  a  mere  ambiguity,  as  "parish 
aforesaid,'*  instead  of  *'  parish  last  afore- 


said'*—two  parishes  haying  been  pre* 
yiously  mentioned,  seems  o^y  a  subject 
of  demurrer,  Wafford  v.  Amiimi^  sad 
otherst  8  Bing.  75. 

(y)  So  stated  to  the  court  by  the  oifi- 
oers  of  (t  B. ;  6  Ad.  ft  E.  240,  R,  y. 
Manh.  Stepost,  Ch.  I.  sub.  fin.  and 
Ch.  XIII. 

{z)  Hawk.  B.  2,c.  26,  a.  68 ;  wospsst, 
190. 

(a)  R.  V. ,  R.  &  Ry.  489. 

(b)  1  Ld.  Raym.  562,  surnames  being 
originally  acqiUred  by  assumption.  See 
oases  collected,  5  B.  &  Aid.  552;  WU- 
Uamt  y.  Bryant,  5  M.  &  W.  447.  See 
also  per  I^rd  Stowellf  Wak^fiM  y. 
Wak^ldt  1  Hagg.  Cons*  R.  400 ;  Bar* 
low  y.  Batsman,  3  Peere  Williams,  65. 

(c)  R.  y.  Ssmple,  1  Leach,  420;  bai 
this  defect  is  cured  by  plea,  R,  y.  Ssn- 
nam,  ib.  n.    See  Cro.  Jac.  482,  610. 

(d)  Jsnss  y.  MaequUHn,  5  T.  R.  195 ; 
3  East,  111;  WiUes,  554;  Awns  y. 
Kinpi  Pouffst  y.  Tsmkim,  I  PhiU.  B. 
503 ;  8taniops  y.  Baldwin,  1  Addani, 
R.  93;  see  1  M.  &  Or.  783,  n. 
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of  a  basUrd  is  tbtt  he  has  gained  by  rq>ulBil4iOD9  and  not  his 
Bwdier's  nane,  onksa  so  gained  (e). 


Proper  Addiikm  of  the  accused  Party,] — ^To  prevent  the  inconve* 
OKoce  of  tronbling  one  person  for  another,  it  is  enacted  by  the  statute 
of  additions  (/),  that  in  all  indictments  on  which  process  of  outlawry 
Set,  additions  shall  be  made  to  the  defendants*  names,  of  their  state  or 
digvee,  or  mystery^  and  of  the  towns  or  hamlets,  or  places,  and  the 
ooooties  of  the  which  they  were  or  are  conyersant. 

Under  this  statute,  if  an  accused  has  several  titles,  he  must  be 
dacribed  by  the  most  honourable ;  and  if  he  have  none  by  birth,  office, 
oestiony  or  reputation,  and  is  described  by  any  such,  or  if  a  gentler 
woman  be  named  merely  spinster ^  or  a  yeoman  is  named  gentleman^ 
tke  indictment  will  be  defective  {g).  But  a  trader  may  be  sued  either 
bj  bb  degree  or  rank  in  society,  bdependent  of  his  trade,  or  by  th0 
saae  of  his  vocation  (A). 

By  Stat.  8  H.  VI.  c.  10,  s.  1,2,  the  indictment  ought  to  contain  the 
iddition  of  ikne  place  and  county  where  the  party  indicted  is  "  conver- 
ant  and  dwelling."  The  county  in  the  margin  refers  to  the  pla<}e 
where  the  offence  was  committed,  and  not  to  the  habitation  of  the 
psity.  Acoordingly  an  outlawry  for  perjury  was  reversed  on  error,,  for 
tte  party  was  indicted  by  the  name  of  '*  N.  L.  late  of  the  parish  of 
A.,*  withoat  Viewing  in  what  eounty  A.  is,  though  **  Middlesex ''  was 
k  the  margin  (i). 

la  indictments  against  the  greater  nobility — that  is,  says  Lord  CoAa, 
dskes,  marqunses,  earls,  viscounts,  and  barons,  being  dukes,  &c.  of  par- 
ticshr  counties  or  places,  the  estate  and  degree  is  named  first,  and  aftes- 
vuds  the  town  or  county — thus,  Edward  Duke  of  Buckingham,  late 
^N,in  the  county  of  Q.  omitting  the  family  soitiame  of  the  accused : 
hst  if  stated  it  does  not  vitiate  (A),  and  so  it  is  when  one  is  named 
of  a  dty  which  is  a  county  of  itself,  /.  S,  pawuzrius  de  London  in  com, 
(muds  London.  But  in  case  of  the  lesser  nobility,  as  bannerets  (0, 
btranets,  and  knights,  and  all  under  them,  the  town  and  county  are 

mmed  before  the  addition,  thus;  "A.  B.  of-^—  in  the  county  of 

bsRNiet''  (or  knight).  Garter  principal  king  at  arms,  and  clarencieux, 
kmg  titles  conferred  by  the  crown,  are  not  additions,  but  parts  of  the 


(t)  R,  T.  dark,  R.  &  By  358.  (3t)  19  St.  Tri.  1777.    Se«  ai  to  de- 

if)  1  Hen.  T.  e.  5,  ▲«  o.  1413.  tcriptton  of  m  peer  being  the  party  Iq- 

U)  2  ImL  699.  jared,  if  a  peer,  JZ.  v.  BrinkMt,  or  the 

(4)  Mnkme  t.  JAimair,  2  Id.  Bayio.  proaecntor,  If  a  peer  or  peereaa,  po9t 

U42.  p.  213. 
(•)  LeceA't  cea,  Cro.  Jas.  167.  (0  Ante,  p.  91. 
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name  which  should  follow  it  (/).  Foreign  dignities  give  no  man  here 
higher  title  than  that  of  eaqnire,  unless  the  possessor  be  lord  or  knight 
here,  in  which  case  he  should  be  described  accordingly  (m).  A  variance 
in  stating  marquis  for  earl,  or  knight  for  baronet^  is  fatal,  for  the  dignity 
is  not  merely  an  addition,  but  being  the  very  appellation  by  which  the 
party  is  commonly  known,  becomes  on  that  account  actually  part  of 
his  name  (n). 

Gentleman,  and  esquire,  are  good  additions  for  the  estate  and  degree 
of  a  man,  gentlewoman  for  that  of  a  woman,  clerk  for  a  clergyman,  or 
graduate  at  Oxford  or  Cambridge  ;  yeoman  is  a  good  addition  for  the 
estate  and  degree  of  a  person  having  freehold  land  of  40s.  a  year ;  and 
labourer  for  that  of  a  man ;  but  neither  yeoman  or  labourer  are  good 
additions  for  that  of  a  woman ;  and  widow,  singlewoman,  wife  of — , 
and  spinster,  are  good  additions  of  the  estate  and  deg^ree  of  a  woman ; 
but  burgess,  and  citizen,  and  servant,  are  all  of  them  too  genera),  and 
therefore  not  good  additions  of  the  estate  or  degree  either  of  a  man  or 
woman  (o).  Wife  was  amended  to  widow,  in  a  case  where  the  prisoner, 
charged  with  murdering  her  husband,  was  described  as  A.,  the  wife  of 
J.  O.,  late  of,  &c.,  labourer  (p). 

Several  Defendants  with  same  AddiHonsJ] — If  several  defendants 
have  the  same  addition,  it  is  safest  to  repeat  the  addition  after  each 
name,  applying  it  particularly  to  every  one  of  them ;  and  where  a  father 
has  the  same  name,  and  the  same  addition,  with  a  defendant,  being 
his  son,  an  indictment  is  defective  unless  it  add  the  addition  of  the 


f; 


(0  Holt  T.  Ward,  2  Stnu  850 ;  De- 
iJUek'9  ea.  Cro.  £1.  542 ;  RoU.  Abr. 
tit.  GrmmtM  (D.  pi.  16).  Bond  to  m 
herald  by  his  name  of  office  in  his  pa- 
tent (e.  g,  Chester),  is  good,  though  no 
other  name  is  mentioned. 

Tot)  2  Inst,  655,  667,  669. 

[ii)  2  Hawk.  c.  25,  s.  71,  72.  Sir 
Henry  Ferrar*9  eate^  Sir  W.  Jones.  8,  C. 
Cro.  Car.  371,  cited  1  Mood.  C.  C.  288. 
Bnt  "  Lord  "  will  suffice  to  designate  a 
baron,  at  least  when  he  is  prosecutor, 
R.  ▼.  putt,  pott,  p.  213. 

(o)  Hawk.  B.  2,  c.  23,  s.  Ill ;  2  Inst. 
668  ;  1  Bla.  C.  405  ;  Ld.  Rajm.  1179 ; 
6  M.  &  S.  38 ;  R.  j.  Cheekettt.  As  to 
yeomen  see  1  Bla.  C.  406 ;  2  Inst.  595, 
668.  Indictment  for  assault,  addition 
was  stated  (gentleman).  Plea  that  he  was 
an  esquire  and  no  gentleman  ovemiled. 
Per  Forteteutf  J.,  this  is  in  addition 
only,  not  in  the  name,  and  they  are  the 
same,  and  every  esquire  is  a  gentleman. 


and  gentlemen  are  called  esquires.  Reg, 
V.  Ckapmamf  cited  by  Fnrteteme,  J.,  in 
Williamt  t.  PWmcis,  Fort.  R.  354. 

{p)  Reg,  Y.  Orchard^  8  C.  &  P.  565, 
Lord  Abhtger,  See  Reg.  t.  T.  and  M. 
WoodwardfiC.ScV.b^l.  Prisonersjointly 
indicted  for  stealing  clothes,  M.W.  being 
described  in  indictment  as  "  Maigaret 
Woodward,  tingle  woman  ^* — and  she 
pleaded  to  that  indictment.  The  only 
eyidence  was  that  the  prisoners  addressed 
each  other  as  husband  and  wife,  and 
passed  and  appeared  as  such,  and  were 
so  spoken  of  by  witnesses  for  crown. 
Patteton,  J.  This  is  CTidence  on  which 
the  jury  must  say  whether  they  are 
satisfied  that  the  prisoners  are  in  fact 
husband  and  wife,  even  though  the 
woman  has  pleaded  to  indictment  charg- 
ing her  as  "  singlewoman."  She  ought 
to  have  been  described  as  wife,  not  as 
single  woman.  The  woman  was  ac- 
quitted :  the  man  convicted. 
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jMoycr  to  die  other  additions ;  bnt  where  the  father  is  a  defendant  with-* 
oit  hii  90D,  it  is  clear  that  there  is  no  need  of  the  addition  of  the  elder. 
Aid  if  the  son  he  til  the  custody  of  the  marshal^  and  so  prosecuted,  it 
■  said  that  the  count  is  good  without  the  addition  of  the  younger^ 
nksi  the  father  of  the  same  name  and  addition  be  also  in  the  custody 
of  the  Duishal  (9). 

Mpieryat  time  of  finding.'] — ^The  additions  of  the  estate,  degree, 
imI  mystery  of  the  defendant,  are  not  sufficient,  unless  they  be  the 
nse  vhich  he  had  at  the  time  of  the  finding  of  the  indictment ;  and 
is  tbb  respect  such  additions  differ  from  that  of  place,  which  is  suffi- 
QCDtiy  shown  by  naming  the  defendant  late  of  such  a  place ;  and  such 
lUitioD  most  be  expressed  in  such  manner  that  it  may  plainly  appear 
to  refer  to  the  party ;  and  therefore  it  is  not  well  expressed  by  the 
idifitionof  his  mystery,  naming  him  son  of  A.  of  B.  butcher,  because 
Wtdierrefen  to  A.  rather  than  to  the  son  (r). 

Meamgof**  Myetery,**] — ^The  word  mystery  includes  all  lawful 
lit,  trades,  and  occupations  ;  and  if  one,  under  the  degree  of  a  gen* 
tkona,  has  divers  of  such  arts,  trades,  or  occupations,  he  may  be 
lamed  by  any  of  tbem  (<).  A  trader  may  be  sued  either  by  his  degree 
or  mystery  (()•  But  the  addition  o^ farmer  seems  to  be  an  insufficient 
sUitioD,  because  if  any  mystery  be  implied  by  the  term,  it  is  that  of 
Imbisdry,  for  which  husbandman  is  the  proper  addition.  Servant  is 
ftbad  addition  :  but  if  pleaded  in  abatement,  a  better  must  be  given 
^  the  party  pleading  (u). 

Piece  of  Residence  of  Defendant.'] — With  respect  to  residence,  it 
ii  t  good  addition  of  this  kind  to  name  the  party  late  of  a  parish 
BUDed  (x),  in  which  respect  tliis  addition  differs  from  that  oftheestatCy 
dcyne  or  mystery  ;  and  it  is  said  that  if  a  defendant  be  named  commo- 
nst  m  A.  late  of  B.  it  is  sufficient  (y).  But  where  in  an  indictment 
b  an  assault,  defendant  was  described  as  late  of  A.  in  the  county  of  B., 
vithoat  stating  that  A.  was  a  parish,  it  was  holden  bad ;  although  the 
ofeace  was  laid  to  have  been  committed  at  the  parish  aforesaid;  for 

(f)  2  Hawk.  c.  23, 1. 106.  See  as  to  pleading  in  abatement,  next 

(r)  2  Inat,  670 ;  2  Hale,  177.  page  and  Ch.  VII.  t.  2  ;  7  0.  lY.  c.  64, 

«2 


668.  i.  19« 

(Q  Mmemr.  BnUi\  8  Mod.  51.  See  '  (<»)  See  p.  203.    R.  v.  Vendell,  4 

Slia.  SS6,  816;  Ld.  Raym.  1541.  T.  R.  541. 
(•)  JL  T.  C9UcM/«,  6  M .  &  S.  88,  (y)  Stra.  924.  Cortiisi  v.  Munot. 
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some  certain  venue  must  appear  on  the  face  of  the  record,  and  h 
oAence  ia  laid  at  the  parish  aforesaid,  and  no  parish  is  mentioi: 
With  respect  to  the  addition  or  place,  the  best  and  moat  con 
course  is  to  state  that  in  which  the  prisoner  committed  the  o 
for  he  is  considered  as  conTcrsant  of  that  place,  and  by  this  me 
confusion  of  stating  two  places  in  the  indictment  is  avoided  (a) 

How  Error  in  Name  or  Addition  operates.] — The  only  m' 
which  at  any  time  advantage  could  be  taken  by  a  prisoner  of  an 
in  his  name  or  addition,  was  by  plea  in  abatement.  If  he  once 
the  general  issue  not  guilty,  he  cannot  afterwards  take  advan^ 
any  such  error,  for  he  is  precluded  and  estopped  by  his  plea  ; 
is  not  obliged  to  take  advantage  of  an  error  in  these  respects  by 
iug  in  abatement,  in  order  to  make  bis  acquittal  a  valid  bar 
subsequent  prosecution  for  the  same  oETence ;  for  if  he  be  afu 
indicted  for  the  same  offence  by  another  name  or  addition,  he  ma 
himself  to  be  the  same  person  by  averment  and  evidence,  and  rei 
success  on  his  previous  acquittal,  notwithstanding  the  variaace  (fi 
error  as  to  one  party  of  several  can  only  be  taken  advantage  of, 
stage,  by  him,  and  does  not  afiect  the  indictment  as  to  the  otfa 

Plea  in  Abatement.] — A  plea  in  abatement  was  always  o 
benefit  to  the  patty  accused,  because  he  waa  bound  to  set 
true  name  and  addition  in  it :  and.  If  successful,  might  be  ii 
again  for  the  same  felony,  while  if  unsuccessful,  sentence  ft 
in  misdemeanour  ^d).  But  even  the  delay  which  might  tl 
obtained  is  now  obviated  ;  for  it  is  enacted,  *'  for  preventing 
from  dilatory  pleas,  that  no  indictment  or  Information  shall  be 
by  reason  of  any  dilatory  plea  or  misnomer,  or  want  of  addit 
of  wrong  addition  of  the  party  oSenng  such  plea,  if  the  com 
be  satisfied  by  affidavit  or  otherwise  of  the  truth  of  such  plea 
in  such  case,  the  court  shall  forthwith  cause  the  indictment  or  in 
tion  to  be  amended  according  to  the  truth,  and  shall  call  u[ 
party  to  plead  thereto,  and  shall  proceed  as  if  no  such  dilatoi 
had  been  pleaded  "  (e).  This  provision  renders  pleas  in  abatera 
error  in  the  name  or  addition,  almost,  if  not  altogether,  useless. 

(>)  B.  V.  Matkiu,,  2  Leuh,  664 ;  S  (e)  2  H>Ie,  177. 

T.  R.  162.     Imperfset  TenoM  cored  bjr  (d)  1  Ch.  Cr.  L.  461. 

verdlit,  a»tt,  p.  197,  201.  (*)  7  G.  IV.  «.  6*.  >.  19.    ; 

(d)  Hawk.  B.  2,  c.  27,  i.  126,  ItS.  prBTioni  cue  of  JI.  v.  Cboit,  1 1 

Seepoit,  p.  187.  S71,  Cb*p.  Till.  Met.  2. 

(ff)  Hiwk.  B.  2,  e.  23,  t.  103, 104. 
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The  Ualemenl  oj"  the  lime  when  the  Offence  waa  canaai 
the  —  day  of  Jvne  in  ike  — —  year  of  the  reign  of  out 
I,  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom 
li'n,  and  Ireland,  Queen,  Defender  of  the  Faith,  j-c 
isary  to  state  a  day  of  the  month  and  the  year  when  1 
committed,  in  order  that  the  party  may  be  able  to  defe 
ist  a  second  charge  forthe  like  offence  {e) ;  though  it  is 
to  sustain  the  precise  allegation  in  proof,  if  the  time 
oas  to  the  finding  the  indictment;  and  the  year  ma; 
of  our  lord,  or  of  the  reign  of  the  sovereign,  and  th 
:  usual ;  but  it  ia  material  to  shov  that  the  prosecution 
'.^  in  due  time,  where  it  is  enacted  that  it  shall  be  ci 
ID  a  particular  time  (/),  It  is  not,  however,  necessary 
U)  any  charge  of  mere  negation  or  omission  (g).  Fom 
dicCment  the  offence  was  laid  on  an  uncertain  or  impof 
1  a  future  day,  or  on  different  days,  or  on  such  a  day  ai 
idictment  repugnant  to  itself,  the  objecdoD  was  fotal  ii 
neat  even  after  verdict ;  and  though  such  objection  is  i 
:rdict(A),  it  seems  that  it  is  still  open  to  the  defendant 
e  plea  by  way  of  demurrer.  Where,  however,  an  Indicti 
e  firtt  year  of  George  the  Fourth,  stated  the  offence 
committed  "  on  the  20th  July,  in  th^  fourth  year  of  Ih 
George  the  Fourth,"  it  was  holden  that  the  words  "/oi 
i«"  might  be  rejected  as  superfluous,  and  the  indicti 
J{i).  Where  an  indictment  stated  the  offence  to  bee 
irch,  1  G.  IV.,  and  concluded  "  against  the  peace  of  oui 
the  King,"  late  was  rejected  as  surplusage  (A).  If  time  i 
nstitute  a  statutable  offence,  the  time  stated  in  the  indid 
lotion  in  arrest  of  judgment  be  taken  as  the  true  tim 
i  it  was  made  a  statutory  misdemeanonr  \a  exhibit  lights 

I  "between  September  and  April,"  an  allegation  that  the 
Jted  lights  071  the  9(A  March,  was  held  sufficient  witho 
averring  that  he  did  so,  "  between  September  and  Apri^ 

R.  T.  OMm-aU,  Stn.  900  :  and  (g)  R.  i.  Mollnd,  6  T.  II 

T.  TWior,  3  B.  ft  Cr.  402.  (A)  AMt,  p.  1S7. 

See  A.  T.   WiUict,  port,  Stlk.  (0  A.  t.  OUI,  R.  ft  Rf.  4 

78  :  Cwth.  SOI  I  6  Hod.  446  ;  1  (k)  B.  t.  Seall,  RoM.  &  : 

•rm.  5B2 ;  10  Mod.  248.     Where  Rou.  C.  M.  562,  S.  C.     Sei 

II  ■tuindo',  it  reUte*  to  the  da;  coDclniian  of  in^ctmeiit*. 
lid,  if  the  pruoner  it  ontUwed,  (/}  6  G.  IT.  e.   104,  •. 
o  vest  the  lead  in  tbs  king  from  A-otm,  M.  &M.  163,  perU 
n,  Co.  lit.   13 1  B«e.  Abr.  lit.  Oattlit,  J«.     See  note  to  . 
^  (D  3).  Sloia,  Tyr.  &  Or.  60S. 
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seems  that  where  an  offence  is  laid  as  contrary  to  the  form  of  a 
statute,  it  is  not  necessary  to  state  it  to  have  been  committed  '*  after 
the  passing  of  the  act»"  though  it  took  place  very  recently  before,  if 
the  time  when  it  took  place  is  laid  and  proved  to  be  after  the  act 
passed  (m).  If,  in  point  of  fact,  an  offence  is  committed  afler  a  day 
fixed  by  a  statute,  as  that  on  and  after  which  an  offence  may  be  laid 
and  tried  as  if  committed  in  the  county  in  which  the  offender  is  appre- 
hended, and  the  statute  does  not  vary  the  nature  and  character  of  the 
offence,  the  having  laid  the  day  in  the  indictment  before  the  day  fixed 
by  the  statute  will  not  vitiate  (n).  In  criminal  pleading,  the  word 
"  being  **  (exisiens)  will,  unless  necessarily  connected  with  some  other 
matter  (e.  g.  by  the  word  then)  relate  to  the  time  of  the  indictment 
rather  than  of  the  offence  (o). 

Hour  of  committing  Offence,] — It  is  not  necessary  to  state  die 
hour  of  committing  the  offence,  except  where  its  indictable  nature  or 
character  is  made  by  statute  to  depend  on  the  hour  of  its  being  com- 
mitted. Thus,  as  burglary  could  not  be  committed  in  twilight,  it  was 
held  necessary  in  cases  of  that  offence  to  allege  a  certain  hour  in  the 
night  at  which  it  was  committed,  in  order  that  the  fact  might  appear 
on  the  face  of  the  indictment  to  have  been  done  after  the  twilight  of 
the  evening,  and  before  that  of  the  morning  {p).  To  put  an  end 
to  this  technical  difficulty,  it  is  now  provided  (q),  that  so  fiir  as  the 
same  is  essential  to  the  offence  of  burglary,  the  night  shall  be  con- 
sidered to  commence  at  nine  of  the  clock  in  the  evening  of  each  day, 
and  to  conclude  at  six  of  tlie  clock  on  the  morning  of  the  next  suc- 
ceeding day ;  an  enactment  which,  keeping  in  view  the  previous  rule 
of  law  respecting  twilight,  secures  its  application  with  more  certainty. 
In  indictments  on  the  above  enactment  the  offence  should  still  be 
stated  as  committed  on  or  about  some  hour  certain  between  the  above 
hours,  adding,  *'  in  the  night  of  the  same  day  ;**  though  in  Daviesand 
others  V.  The  King  (in  error)  (r),  tlie  court  appeared  to  approve  the 
argument,  that  in  an  indictment  on  9  G.  IV.  c.  69,  s.  9,  for  unlaw- 
fully by  night  entering,  or  being  armed  on  any  land  for  the  purpose 
of  destroying  game,  it  was  unnecessary  to  mention  the  hour  of  the 
night ;  that  period,  as  far  as  relates  to  the  purposes  of  that  act,  having 


(«)  See  judgment  of  Parte,  B.,  in  O)  R,  t.  Waddington,  2  East,  P.  C. 

Harding  t.  Stoket,  Tyr.  &  Gr.  605.  513 ;  1  Hale,  549 ;  2  Hawk.  c.  25,  «. 

(fi)  Je,T.7VeAarme,lMood.C.C.298.  76,  77. 

(o)  See  1  Ch.  Cr.  L.  2nd  ed.  220,  and  (q)  7  W.  IV.  &  I  Vict  c.  86,  s.  4. 

B^.  V.  Siivenide;  3  Q.  B.  R.  408.  (r)  10  B.  Sc  C.  89. 
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bees  fixed  by  a  separate  •ection  (s)  to  commeDce  at  the  expiration 
of  the  BxA  hour  after  sanaet,  and  to  conclude  at  the  beginning  of  the 
htf  bour  before  ranrise ;  but  that  case  tamed  principally  on  another 
gnMiiid{<}. 

4.  Place wkere  the  Offence  woe  C(nimitted.'\'-Th\%%ho\x\dht%XaieA 

thus :— "il/  ike  parish  of ,  in  the  county  of ,"  (ii)  or  in 

refaience  to  the  preyioas  description  of  the  prisoner,  **  at  the  parish 
rforetaid^  in  the  county  aforesaid,"  If  the  offence  was  committed  on 
tk  boundary  or  boundaries  of  two  or  more  counties,  or  within  500 
jards  of  the  boundary,  &c.  of  the  county  where  the  indictment  is  to  be 
tiied,  or  if  it  was  begun  in  one  county  and  completed  in  another,  it  should 
be  laid  in  the  county  where  the  trial  is  to  be,  "  in  the  same  manuer  as 
if  ithad  been  actually  and  wholly  completed  therein*'  (x) ;  so  that  if  not 
tried  in  the  county  where  the  fact  actually  happened,  the  parish  laid  may 
be  that  in  which  the  prisoner  is  tried. 

If  the  offence  was  committed  in  a  *^  detached  part  of  a  county  (A) 
farrottoded  [in  the  whole  (y)  or]  in  part "  by  the  body  of  anothet 
ooBnty  (B)  and  a  justice  for  county  B.  has  acted  as  authorized  by  the 
Aatttte  of  26th  August,  1839  (z),  then,  if  the  trial  is  to  take  place  in 
coonty  B.,  the  offence  should  be  laid  to  have  been  committed  at  the 
pbce  and  in  the  county  where  it  actually  occurred  (a) ;  and  the  indict- 
ment should  state,  '*  That  C.  D.,  late  of  the  parish  of ,  being  a 

^letsehed  part  of  the  county  of  A.,  in  the  county  of  A.,  surrounded  [in 
the  whole  (if),  qn.  ?  or]  in  part,  by  the  said  county  of  B.  [tnz.  the 
cosaty  of  which  the  justice  who  acted  was  a  magistrate,  and  at  the 
Moos  whereof  the  trial  is  to  be],  labourer,  on,  &c.,  with  force  and 
Mw  at  the  parish  aforesaid,  in  the  coonty  of  A.  aforesaid,  and  within 
tk  jurisdiction  of  this  court  {b) ;   [that  is,  the  county  to  which  the 


(«)  9  6.  lY.  c.  69, 1. 12. 

(0  See  1  Ch.  €a  PL  306,  4th  ed. 

(*)  The  cowt  takes  jndicUl  notice 
tetpviih  M  bid  ii  in  England,  Reg.  r. 
aaryaadrmr,  8  C.  &  P.  436. 

(')  7  6.  lY.  c.  64,  fl.  12,  amte. 

(r)  SeaMe,  this  issoperseded  hj  7  8c 
^  ^icL  c.  61,  s.  1,  by  which  every  part 
^  i  eovBty  vhich  is  detached  Jram  the 
■■a  body  thereof,  shall  be  considered/or 
sg/ai/Oiii  ■■foi  iiiiiig  part  of  that  county 
^  *hich  U  is  eonsidered  a  part,  for  the 
eposes  of  eicctiBg  knights  of  the  shire 
«der  2  a  3  W.  IV .  e.  64,  [m.  sect.  26] 
l^^etsetUiBgthedivisionsofcoanttesand 
and  boffonghs  in  England 


and  Wales  for  that  purpose.  And  see  7  & 
8  "Hct.  c.  62,  s.  i,po9t,  caring  errors  in 
htdiekU  proeeedinge  incurred  by  stating 
the  name  of  the  county  to  which  the  de- 
tached portion  originally  belonged,  pott, 
p.  212. — N.  it.— These  detached  por- 
tions are  sUted  in  2  &  3  W.  IV.  c.  64, 
Sched.(M). 

(j)  2  &  3  Vict.  c.  82,  s.  1. 

(a)  See  this  principle  elucidated  in 
R.  ▼.  Goffe,  R.  8c  Ry.  179;  R.  t.  Melitm 
id,  144  ;  and  see  amte,  p.  163. 

{b)  This  seems  analogous  to  4  &  5 
W.  IV.  c.  36,  s.  3,  central  criminal 
oourt  act. 


210 


OF  iVDicnmm; — ysinrB — 


detached  part  belongs],  did,  &c.  Ac"  After  the  usual  conchisioii,  it 
may  be  advisable  to  add  as  follows :  **  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  farther  present  that  the  said  CD.,  afterwards, 

to  wit,  on the  date  of  the  warrant  of  commitment,]  at  the  parish 

aforesaid,  in  the  county  of  A.  aforesaid,  having  been  charged  with  the 
above-mentioned  felony  [or  misdemeanour,  as  the  case  may  be\^  before 
one  J.  P.,  Esq.,  one  of  her  majesty's  justices  of  the  peace  acting  in  and 
for  the  county  of  B.,  was  then  and  there  committed  by  the  said  J,  P. 

upon  the  said  charge  to  the  custody  of  the  gaoler  of gaol  [or 

house  of  correction]  at ,  in  the  said  last-mentioned  county  of 

B.,  [the  county  where  trial  is  to  be  had,]  there  to  be  and  remain  till 
discharged  by  due  course  of  law"  (c). 

We  have  seen  that  it  is  in  general  advisable  to  lay  every  material  fact 
to  have  taken  place  at  some  specific  parish  or  place  from  which,  before 
6  G.  IV.  c.  50,  s.  13,  a  jury  might  have  come  ((Z),  and  which  is  laid  to  be 
situate  within  the  county  or  borough,  &c,  stated  in  the  margin ;  and  this 
is  essential  to  the  validity  of  the  indictment  where  local  description  is  of 
the  essence  of  the  offence,  as  in  cases  of  nuisance  to  highways,  keeping* 
disorderly  houses,  arson,  burglary,  housebreaking,  stealing  in  die  dwell- 
ing-house (e),  being  armed  at  night  in  a  close  for  the  purpose  of  killing^ 


(e)  Reff,  T.  Loader,  before  Rolfk,  B., 
at  JDoneUhire  spring  auises,  1840. 
Simple  larceny,  committed  in  a  pariah  of 
Somersetshire  entirely  detached  flrom  it, 
and  sorroiinded  by  Dorsetshire.  Prisoner 
was  committed  by  a  Dorsetshire  magis- 
trate to  the  gaol  of  that  county.  The 
indictment  laid  the  offence  to  have  been 
committed  in  the  parish  in  Somerset- 
shire, stating  it  to  bio  surrounded  in  the 
whole  by  Dorsetshire,  bat  did  not  state 
that  the  prisoner  was  in  Dorsetshire,  or 
committed  by  a  jastice  acting  for  Dor- 
setshire. FUiherberi,  for  prisoner,  ob- 
jected, Istythat  this  should  have  appeared 
on  the  face  of  the  indictment;  and  2ndly, 
that  if  it  had  been  so  stated,  the  grand 
jury  of  Dorsetshire  could  not  find  the 
bill,  the  words  of  2  &  3  Vict.  c.  82,  s. 
1,  being  only  that  offenders  in  detached 
parts  of  coanties  may  be  "  committed 
fifr  trialttried,  convicted  and  sentenced," 
&c.  as  if  the  detached  part  were  part  of 
the  county  for  which  such  committing 
justice  acts.  Heurged  that  these  words  do 
not  give  any  power  to  indict^  or  to  a  grand 
jury  to  inquire  of  an  indictment.  As  in- 
stances of  enactments  in  pari  materidf 
he  dted  7  6.  IV.  c.  64,  s.  12,  and  4  &  5 


W.  lY.  c.  36,  s.  2.  Bo(/k,  B.,  overraladl 
the  objection,  saying,  that  it  would 
strike  the  act  out  of  the  statute  book, 
but  qtuere.  N.B.  a  writ  of  error  wovld 
have  been  useless,  as  the  sentenoe  was  a 
month's  imprisonment. 

(d)  B,  g.  a  town,  a  ward,  or  hundred, 
a  parish,  a  hamlet,  a  borough,  a  manor, 
a  castle,  a  forest,  or  other  known  place, 
3  Hawk.  e.  23,  s.  92.  Though  it  was 
formeriy  held  that "  Guildhall,  in  the  city 
of  London,"  is  not  sufficient  venue  for 
London,  which,  in  respect  of  its  aixe, 
required  a  paririi  or  ward  to  be  stated, 
(R.r.  Harris,  2  Leach,  800;  MaebOUp^m 
ease,  9  Rep.  66,  b.)  the  reasoning  in  the 
text  seems  to  apply,  since  6  G.  if.  c  SO, 
s.  20,  directed  juries  to  be  returned  fitna 
the  body  of  a  county,  and  not  from  any 
hundred  or  hundreds,  or  particular  venue 
within  it.  And  Pattestm,  J.,  has  held 
that  even  burglary  is  sufficiently  laid  as 
committed  at  a  place  named,  «.  ff.  **  at 
Norton  juzta  Kempsey  in  the  county 
aforesaid,"  without  laying  it  to  be  a  pa- 
rish  or  viU,  Reg,  v.  Brookes,  1  Car.  Sb 
Mar.  544. 

(e)  It  is  enough  to  lay  a  houae  to  be 
in  parish  of  B.,  though  it  is  divided  finr 
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§mt,  fefofale  catry,  Aa^  (/^.     But  thoogh  It  rbmos  nnal  lo  kf  a 

fsrul,  hamlet,  town,  or  otber  place  witiuD  die  eoonty  finom  vfaick  a 

joy  B%ht  come  (^)y  atill,  since  die  jury  act,  6  6.  IV.  c  50,  a.  20,  it 

WBiiaflideDt  to  lay  in  tlie  body  only  the  eammif  bid  id  tiie 

V  tk  city,  boroogh,  or  other  part  of  that  eomty  to  which  the 

faioB  of  the  coort  m  limited,  except  in  oftucei  of  a  local 

Ayirimg  on  the  sitnaition  of  a  road,  a  dwelliDg«-houae,  a  chiae, 

Btkehiataiioea  just  g^ven  (A).     In  other  oflencea  it  will  be 

tiibov  them  to  have   in   fiact  occnned  at  any  piaoe  within  the 

jnriidjction,  thoagh  other  than  diat  laid ;  the  onginal  reason  fior  thk 

prtiealarity  haYing    lon^   aince  ceased  to  operate.    It  was  fiDrmcriy 

cauidoed  deaiiable  that  the  jory  fdio  ahoold  try  Ae  offence  should 

oooe  from  the  Yisne  or  neighboarhood  of  the  place  where  it  araa  oom- 

nitted.  In  order  that  they  might  be  ^miliar  widi  the  parlies  and  the  dr- 

***wlaarn ;   wbereaa  in  modem  times  not  only  is  the  renire  awafded 

hnathebody  of  the  county  (»),  bntitisosnal  caatioasly  to  abstain  from 

■aiiiiiinj^  joron  who  happen  to  come  from  the  neighbomhood  of  the 

tnametioQ,  leat  they  ahoold  bring  local  prejudices  to  the  trial  of  the 

imaa,  and  decide  from  other  loarces  than  the  evidence  given  on  oath. 

On  an  iadktment  for  highway  robbery,  the  prisoner's  connsel  objected 

thai  the  proaecator  had  not  proved  the  oAence  to  have  taken  pbce  in 

dm  parish  laid ;  wta.  Si.  Thomas^  Pensfoid,  bat  had  shown  the  parish 

la  he  Pcas/brd;  however,  LiiiUdaU,  J.,  declared  that  a  great  majority 

of  the  jndgea  held  that  it  was  not  necessary  to  prove  affirmatively  ibr 

the  prosecution  that  such  a  parish  as  that  laid  in  the  indicUneDt  ezisu, 

and  expressed  doubts  how  they  shoold  hold,  even  if  proved  negatively  for 

the  prisoner,  that  there  was  no  such  parish  (ii).     It  has  been  since 

held,  on  a  cane  reserved,  that  where  an  offisnce  not  requiring  a  local 

dcscriptioD,  is  described  as  having  been  committed  in  a  parish  which 

does  not  exist,  the  defect  can  only  be  made  the  subject  of  a  plea  in 


eallcd  a  pwiib,  JUf.  t.  BowtO,  9 
GL  a  P.  437,  UmeOmU,  J. 

xf)  M^w.  Mokerii,  Shower 389;  E.  ▼. 
■Mfy,  R.  a  Ry.  C.  C.  SIS;  1  Burr. 
933;  Jl.v.N^;pcr,l Mood.  C.C.44;  JL 
▼.  BmOoek,  Cmn.  C.  L.  282;  JLt.  Oiny, 
a  EMt,  376 ;  1  Hswk.  c  10,  %.  S. 
la  Bfy.  V.  at,  J9ku,  9  C.  &  P.  40, 
lihiged  hmtfftTj  in  ■  house 
to  be  St  "tlie  psrub  of  Wool- 
The  correct  name  of  the  parah 
ad  to  be  "  ar.  JTory'i,  Wool. 
.**      lafictmcnt   heU   good,    tbe 


t« 


tobekBovB«Ud« 
haviog  been  lo  described  in  tbe  fUtnte 
4  &  5  W.  [▼.  c  36.  s.  2. 

(f )  And  tee  per  IMiledaie,  J^'mM. 
T.  Ommop  ntd  oiAers,  4  Ad.  &  EL  943. 

(A)  See  8tfa  cd.  Ardibold'e  Cria.  PL 
&  Ev.  37,  Goidmmik'9  emm,  3  Camp. 
78.  In  JL  T.  Perkms,  4  C.  &  P.  363, 
ii  n  contmy  dictem  by  Gmtetee,  J.,  now 
orerruled. 

(i)  See  note  m  lest  pege. 

{k)  R,  T.  DomUmg  amd  mmoiker^  Ry.  & 
M.  N.  P.  C.  433. 
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abatement  (/).    So  mach  of  9  H.  V.  st.  1,  c.  1,  as  avoided  an  indict- 
ment,  if  laid  in  a  non-existing  place,  is  repealed  (m). 

Indictment  for  setting  fire  to  an  out-house  and  stack  of  beaut, 
*' situate  in  the  parish  of  Nomuinion  on  the  Wold,"  in  the  county  of 
Nottingham.  It  appeared  that  there  was  no  such  parish  in  Notts,  but 
that  there  were  two  parishes  in  it  called  *'  Normanton  on  Sour/'  and 
''  Normanton  on  Trent."  A  conviction  took  place  and  was  upheki,  as 
the  ofience  had  nothing  of  locality  in  it,  and  the  fact  that  there  was  do 
such  place  in  the  county  as  that  laid,  was  only  matter  for  plea  in 
abatement  (n). 

Formerly,  an  insufficient  venue  or  repugnancy  as  to  place  was  bad 
in  arrest  of  judgment ;  but  the  defect  is  now  certainly  cured  by 
verdict  (o). 

Offence  in  a  Parish  situate  in  one  or  more  Counties,  or  in  detached 
part  of  a  County.] — Where  a  parish  is  situate  in  more  than  one  county, 
it  is  proper  to  allege  the  offence  to  have  been  committed  "  in  that  part 
of  the  parish  of  A,  which  lies  in  the  county  of  B.  ;*'  but  "m  the 
parish  of  A,,  in  the  county  of  B.,"  is  sufficient  (p),  except  in  cases 
requiring  local  description,  as  housebreaking  (q).  By  7  &  8  Vict.  c. 
62,  s.  4,  uo  judicial  proceeding  is  invalidated  by  reason  of  any  error  in 
stating  the  name  of  the  county  to  which  a  detached  portion  [attached 
to  another  county  by  s.  I],  originally  belonged,  instead  of  the  county 
to  which  it  will  belong  under  sect.  1  ;  or  the  converse. 

Repeating  Time  and  Place  to  every  Material  Fact.] — Time  and  place 
should  be  repeated  to  every  material  fact,  but  the  words  **  then  and 
there  "  referring  to  the  last  antecedent,  will  sufficiently  express  both. 
Where  the  circumstances  stated  in  indictments  for  misdemeanours  are 
merely  continuous,  as  in  assaults  with  aggravation,  one  mention  of 
time  and  place  as  applicable  to  all  circumstances  will  suffice ;  bat 
this  is  otherwise  in  felonies  where  distinct  and  independent  circum* 
stances  are  necessary  to  the  charge  (r).  Where  the  time  and  place  are 
immaterial,  they  may  be  introduced   by  the  words  to  wit — though 


(0  ».  ▼.  Woodward,  1  Mood.  C.  C.  (p)  R.  ▼.  Perkim,  4  C.  &  P.  363. 

323;  R.  ▼.   Bulloekt  id.  324.     See  3  (q)  ^er  Patte9om,J.,Ref.w.Brookei, 

Camp.  77.  1  Cur.  &  Mar.  543.    HoweTer  it  wooM 

(m)  7  6.  lY.  c.  64,  s.  32.  then  be  suffident  to  connct  on  for  the 

(»)  Jt.  T.  Woodward,  1  Mood.  C.  C.  larceny,  S.  C. 

323 ;  Arehb.  Crim.  PI. &  Et.  8th ed.  311.  (r)  2  Hale,  178;  R.  t.  Oottom,  Cr. RL 

(o)  7  O.  IV.  c.  64,  8.  20,  ante.  738. 
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wkhtmt  tiicUieet  in  such  case,  a  variance  would  not  prejudice ;  and  as 
in  cMet  where  they  are  of  the  essence  of  the  charge,  a  scilicet  will  not 
aid  a  ranance  in  proof  (s),  it  is  rarely  if  ever  useful. 

5.  The  Deseripiiam  of  the  Party  against  whose  Person  or  Property 
the  Ojfenee  was  committed.]  The  indictment  must  be  so  certain  as 
to  the  party  against  whom  the  offence  was  committed,  as  to  enable 
liie  prisoner  to  know  and  understand  who  that  party  is,  and  what 
doige  he  is  called  on  to  answer  (/)•  In  general,  the  christian  and 
nretme  when  known  should  be  set  forth,  followed  by  the  style  and 
title,  if  a  peer  or  peeress  (tf ) ;  but  except  where  the  dignity  is  a  neces- 
sary part  of  the  description,  no  addition  is  requisite,  as  the  statute  of 
MlditioDs  applies  to  defendants  only  (x).  An  Irish  peer  cannot  prose- 
cute by  his  title  of  dignity,  but  should  be  described  by  his  proper 
nme,  with  addition  of  degree  and  title,  as  James  Hamilton,  Esq., 
Earl  of  Clanbrassil,  in  that  part  of  the  united  kingdom  called  Ire- 
had  (y).  And  if  a  party  is  so  described  that  he  cannot  be  mis- 
takes, the  description  will  suffice ;  and  therefore  an  indictment  for  an 
aault  on  ^'John,  parish  priest  of  D.,''  was  held  sufficiently  cer- 
tatD  (x);  an  indictment  for  larceny,  laying  the  goods  stolen  as  the 
propecty  of  Victory  Baroness  Turkheim,  by  which  style  the  prose- 
cotriz  was  known,  was  held  good,  though  her  real  name  was  Selina 
Victoire(a).  The  mis-spelling  of  a  surname,  when  its  usual  pronuncia- 
tioD  if  satisfied  by  the  manner  in  which  it  is  written  in  the  record,  as. 
*' Whyoeard,"  for  **  Winyard,"  is  sufficient  (6);  but  a  mere  state- 
ne&t  of  the  christian  name,  without  further  description,  will  not  suf- 
fe(c).  Where  the  name  and  addition  of  the  injured  party  cannot 
be  aioertained,  as  where  a  body  of  a  murdered  person  is  found  who 
caraot  be  identified,  or  goods  are  found  on  a  highwayman,  &c.,  the 
iadictinent  may  allege  the  party  to  be  **  to  the  jurors  unknown**  (d). 
^^Iwre  a  party  is  as  usually  known  by  one  name  as  another,  he  may 


I 


(«)  JtaaAyT.  Wmttom,  BU.  Rep.  1052. 

(fi  2  Odw.  Hawk.  319. 

(•)  StaUiig  goods  of  **  Geo.  Talbot 
^L»tf  Dyneror/'  good ;  R,  v.  Pitts, 
^  C.  &  P.  771 ,  per  firOtiM,  J.,  after  con- 
■hai  tbc  jodgea.  EDtering  gronnd  of 
"  Si|ht  Hon.  WiUiam  Fitihaidkige  X^onf 
8«|iiie,"  good,  8  C.  &  P.  772.  "  Ba- 
>ai"  it  more  oonrect.  In  Wiliion  v, 
'Brtiiif,  Plowden*fl  R.  223,  one  defend- 
mt  u  called  Henry  BerUey,  Knight, 
**■■  Boklej. 

(r)  2  Hale,  182.  Ai  to  ttoting  dig- 
■^  af  partict  proaeented,  see  ente, 
1*283. 


(y)  IL  T.  Orakamt  2  Leach,  549.  An 
Iriah  peer,  who  waa  killed  in  an  affray 
at  Windsor,  waa  thus  deacribed  in  an  in- 
dictment for  manalaaghter ;  Henry 
Sand/ord,  Bsqniret  Baron  Mount  Sand' 
Jbrd,  of  C.  in  that  part  of  the  United 
Kingdom,  fiic.  and  it  waa  held  good ;  R, 
T.  BrinkUtt,  5  C.  &  P.  416. 

(z)  Dyer,  285. 

(a)  R.  ▼.  Sulli,  2  Leach,  861. 

{h)  R,  T.  JPbf^er,  R.  &  Ry.  412. 

(c)  Hawk.  B.  2,  c.  25,  i.  71. 

(Jt)  2  Hale,  181.  See  2  B.  &  Aid. 
580.  To  iQpport  the  description  of  '*  nn- 
known  "  there  most  be  eridence  shewing 
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be  dMcribed  by  either,  and  by  the  name  wUch  he  hat  Mfwincd,  efet 
though  shown  not  to  be  his  right  name  (e).     If  a  false  descnpUoa  he 
added  to  the  name,  as  if  a  female  feloniously  married  by  a  man  whose 
wife  is  still  alive,  be  described  a  "  widow/*  when  she  is  shown  to  be  a 
single  woman,  the  error  will  be  fhtal,  though  no  description  of  her  was 
requisite  (/)•    Where  the  party  injured  has  a  mother  or  father  of  the 
same  name,  it  is  better  to  style  the  prosecutor  the  "  younger,"  as  it 
may  be  presumed  that  the  parent  is  the  party  meant;   for  George 
Johnson  means  G.  J.  the  elder,  unless  the  contrary  is  expressed  (g). 
But  this  was  held  immaterial  where  it  sufficiently  proved  who  Elisabeth 
Edwards,  the  party  described  assaulted,  was,  mz.,  the  daughter  of 


that  tho  BMBe  oonld  not  reaionably  haye 
been  nppoted  to  be  known  to  the  gnnid 
JW7,  Big,  IT.  atroud^  1  C.  &  iOr.  187. 
"  Unknown  '*  waa  held  sufficient  where 
Aere  was  eridence  that  the  party  in- 
jnnd,  a  bastard  child  who  died  at  twelf  a 
dayi  old  nnbaptiaed,  had  been  called  by 
its  mother  Mary-Ann,  R.  v.  Smith,  1 
Ifiood.  C.  C.  402;  ^.  a  6  C.  fie  V.  151. 
A  bastard  which  had  never  acquired  a 
name  is  sufficiently  identified  by  shew- 
ing the  name  of  its  parent  thus—''  A 
oertain  illegitimate  male  child  then  lately 
bom  of  the  body  of  A.  B.  (the  mother). 
Reff,  V.  Mmy  Sf  Jma  Hbgg,  2  M.  fie  Rob. 
380.  See  JUg.  t.  Hicit,  2  id.  302,  where 
an  indictment  for  child-murder  was 
held  bad  fbr  not  stating  the  name  of 
the  child  or  accounting  for  its  omission. 
A  bastard  must  not  be  described  by  his 
motber'a  name  till  he  has  acquired  it  by 
lepntation,  R.  y.  Ckark,  R.  fib  Ry.  358 ; 
WaieflM  t.  Maekag,  I  Phill.  R.  133, 
eon/re.  A  bastard  child,  six  weeks  old, 
who  was  baptiaed  on  a  Sund^Tt  snd  down 
to  the  following  Tuesday  had  been  called 
by  its  name  of  baptism  and  mother's 
anmame,  was  held  by  Bnkinet  J.,  to  be 
properly  described  by  both  those  names 
in  an  indictment  for  its  murder,  Rtg,  t. 
Awnt,  8  C.  fib  P.  765  ;  but  where  a  bas- 
tard was  baptised  '<EUsa,"  without 
mentioning  any  surname  at  the  ceremony, 
and  was  afterwards,  at  three  weeks  old, 
sufibcated  by  the  prisoner,  an  indict- 
ment, styling  it  <*  EKsa  Waten,''  that 
being  the  mother's  surname,  was  held 
bad  by  all  the  judges,  as  the  deceased 
had  not  acquired  the  name  of  Wntmn  by 
reputation,  JLt.  BUm  Waien,  I  Mood. 
Cr.  C.  457.  (iV:B.  No  baptismal  register 
or  copy  of  it  was  produced  at  either  trial. 
Stmh.  '*Blisa"  would  hare   sufficed. 


See  Reg.  t.  Stroud,  C.  fie  Kir.  187,  and 
casea  collected,  WilHmmt  t.  Brfoni,  5 
M.  fib  Wei.  447.)    In  the  previous  esse 
of  12.  y.  P^aneet  Clark,  Ry.  fie  Ry.  358. 
an  indictment   stated    the   murder  of 
''  Gsor^e  Laktmam  Clark,  a  base-bon 
''  infant  male  child,  aged  three  weeks," 
by  the  prisoner,  its  mother.    The  child 
Isad  been  dubtened  George  Ltkammt 
being  the  names  of  ita  reputed  father, 
and  was  called  so,  and  not  by  any  other 
name  known  to  the  witneaaes.    Ito  aao- 
ther  called  it  so.     There  was  no  evi- 
dence that  it  had  been  called  by  or  ob- 
tained ita  mother'a  name  of  Gterifr.    The 
court  held  him  improperly  Uud  Clark, 
and  as  nothing  but  the  name  identified 
him  in  it,  the  conyiction  waa  held  bed. 
See  also  R.  y.  SAeem,  2  C.  fie  P.  634. 
However  in  Reg,  y.  Biss,  8  C.  fie  P.  773, 
an  indictment  against  a  married  womaa 
for  murder  of  a  Intimate  child,  which 
stated  *'  that  she,  in  and  upon  a  oertain 
i^fami  mate  ehiid,  qf  tender  jrasrs,  to 
wit,  of  the  age  of  six  weeka,  and  not 
baptised,  feloniously  and  wilfully,  &c. 
did  make  an  assault,  fifcc."  waa  held  in- 
sufficient by  all  the  judges,  «a  it  neither 
stated  the  child's  name,  nor  that  it  was 
"to  the  jurors  unknown.**     Bmmile,  it 
would  have  sufficed  to  state  hka  aa  "  a 
certain  male  child,  fiUs.  of  tender  age, 
that  is  to  say,  about  tlw  age  ef  nx 
weeks,  and  not  baptised »  bom  of  Ae 
body  of  E.  B."    See  2  C.  fi^  P.  ftS5,  «. 
See  also  R.  y.  Sheem,  2  C.  fit  P.  ft34. 

(e)  R.  y.  Morten,  R.  fit  Ry.  510 ;  J^ 
V.  Aerrimait,  5  C.  &  P.  601 ;  ^iiaw.  6 
C.  &  P.  406. 

if)  R.J,  Deeley,  1  Moed.  G.  C.  R. 
908 ;  4  C.  fie  P.  679  (A.  D.  1831). 

x^)  tstngteten  ▼•  •rOMMeiSy  je  ift*  fis  wr. 
67. 


another  Efaabeth  Edwards  (&)•    A  variance  in  tbe  name  or  identity 
of  tie  party  hid  as  injured  will  entitle  the  prisoner  to  acquittal. 

Jcmt^oek  Compames,  Partners^  County  PTcpertyy  Comminioners 
of  Twnqnie  Roads  or  Sewers^  Overseers^  Guardians  of  Poor,  ^c.  ^c] 
— It  was  foonerly  necessary  in  cases  of  offences  committed  against  the 
pBDperty  of  jmrtners  or  joint  owners,  to  state  the  names  of  all  of  them 
conectly;  hot  now  by  7  G.  IV.  c.  64.  s.  14,  it  is  enacted  ''  that  in 
laj  indictment  or  information  for  any  felony  or  misdemeanour,  wherein 
it  iball  be  requisite  to  state  the  ownership  of  any  property  whatsoever, 
vkther  real  or  personal,  which  shall  belong  to,  or  be  in  the  possession 
sfflMne  than  one  peison,  whether  such  persons  be  partners  in  trade  (Q, 
joiiMenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to 
naiKone  of  such  persons,  and  to  state  such  property  to  belong  to  the 
pcaoB  so  named,  and  another  or  others  (A),  as  the  case  may  be ;  and 
wimeTer  in  any  indictment  or  information  for  any  felony  or  misde- 
■wsnour  it  shall  be  necessary  to  mention  for  any  purpose  whatever, 
say  putners,  joint-tenants,  or  parceners,  or  tenants  in  common,  it  shall 
besaffident  to  describe  them  in  the  manner  aforesaid.    And  this  pro- 
nkn  rinll  be  considered  to  extend  to  all  joint- stock  companies  and 
imtees.'*    By  section  15  of  the  same  act,  property  of  counties,  ridings, 
ari  divisions,  whether  real  or  personal,  may  be  laid  to  belong  to  the 
inhabitants  of  the  county  generally,  without  naming  them.     By  s.  i6, 
fvoperty  provided  for  the  use  of  the  poor  of  a  parish,  township  or 
hsniet,  &c.,  to  be  used  in  the  poor  or  workhouse,  or  by  the  master 
or  workmen  empbyed  there,  may  be  laid  generally  in  the  overseers 
of  the  poor  lor  the  time  being,  without  naming  them  (/)»  end  mate- 
nk,  toob,  or  implements  provided  for  tbe  repair  of  roads,    not 
aader  the  supervision  of  commissioners,  or  trustees,  as  turnpike,  may 
he  stated  in  like  manner  to  be  the  property  of  the  surveyor  or  sur- 
vejors  of  highways.     By  s.  17,  articles  provided  for  any  turnpike  road 
■sy  be  laid  as  the  property  of  the  commissioners  of  such  road  (m) ; 
and  by  s.  18,  m  indictments  for  oflences  relating  to  any  matter  within 
&e  cognisance  of  commissioners  of  sewers,  the  property  may  in  like 
■aaaer  be  described  as  in  such  commissioners,  without  naming  them. 
The  property  of  chattels,  &c.  used  in  the  poor  houses  provided  under 
^  poor  law  act,  may  be  kid  in  the  *'  guardians  of  the  union  "  or  **  (of 
the  parish  of )  in  the  county  of **  they  being  a  corporation 


(i)  JL  T.  Pmm,  3  B.  &  Aid.  579.  ketion  of  Statntn,  14S. 

(t)  LcfilptrtiienliipminecMnry,  A.  (0  6ee  R,  t.  Wtni^  E.  St  Ry.  C. 

T.  fdrmtr  Galf ,  K.  St  Ry.  178.  C  R.  359. 

{i)  ThH  MHt  be  itrictly  proiwd  at  (m)  Semi,  siipenadias  3  6»  IV.  x. 

U,  JL  T.  nomaim,  GicsDwood's  Col-  126,  s.  60,  fmsmi  tee. 


216  OP  IVDACTIIEIITS; — PROPBmTT  IV    WHOM  laiD. 

by  ilatate,  as  formed  by  the  poor  law  commissioners  (»).  As  the  poor 
law  commissioners^  though  not  incorporated,  have  a  seal  of  office  {o\ 
an  indictment  alleging  their  order  as  made  by  *'  the  poor  law  commis- 
sioners for  England  and  Waks,"  is  now  held  good  after  verdict  (p). 
Bat  when  an  act  expressly  provided  that  property  might  in  an  indict- 
ment be  laid  in'*  the  trustees  of  the  poor  of /'it  was  held  necessary 

to  add  their  names,  they  not  being  incorporated  (o).  Property  may 
be  laid  as  the  owner's,  though  it  has  never  been  in  hb  actual  possession, 
but  in  that  of  his  agent  only  (q).  The  property  of  a  corporation  must 
be  laid  to  be  their  property  in  their  corporate  name  (r).  Property 
under  the  view,  cognizance,  or  management  of  the  commissioners  of 
sewers  may  be  described  as  belonging  to  the  commissioners  within 
or  under  whose  view,  &c.  any  such  things  shall  be,  without  naming 
them(#).  Property  of  friendly  societies  may  be  described  as  the 
property  of  the  treasurer  for  the  time  being,  in  his  proper  name,  without 
further  description  (t). 

Special  Property  of  Stolen  Goods  in  the  Queen,  Bailees^  Servants 
Parents,  jrc] — Monies  or  valuable  securities  embezzled  by  persons  in 
the  public  service  may  be  described  as  the  queen's  property  (u). 
Cattle  or  goods  stolen  from  the  possession  of  a  bailee,  e.  </.  an  inn- 
keeper, warehouseman,  carrier,  laundress,  tailor,  pawnbroker,  or 
agister,  may  be  laid  as  the  property  of  either  owner  or  bailee,  at  the 
option  of  the  prosecutor.  The  possession  of  a  servant  being  that  of  his 
master,  if  derived  from  him,  he  has  no  special  property  in  them  as  a  bailee 
has,  so  that  the  property  in  stolen  goods  cannot  be  laid  in  him,  or  in  a 
married  woman,  though  living  apart  from  her  husband.  Goods  let  witli 
a  lodging  and  stolen  from  it,  must  be  laid  to  be  the  lodger's,  except  he 
have  stolen  them  himself.  Groods  seized  under  a^.  fa.  may,  if  stolen 
before  sale,  be  described  as  the  original  owner's.  Goods  stolen  by  A., 
and  then  stolen  from  him,  may  be  laid  either  as  his  in  respect  of  the 
possession,  or  as  the  true  owner's.  A  child's  clothes  or  necessaries 
should,  it  seems,  be  alleged  to  be  the  property  of  the  child,  though  it 
is  of  tender  age ;  but  it  seems  that  they  may  be  alleged  to  belong  to  tbe 

(«)  5  &  6  W.  IV.  c.  69,  8.  7 ;  5  &  6  (p)  lUg,  y.  CronUy  end  another,  10 

Vict.  c.  57,  1.  16.    District  boards  for  Ad.  &  E.  132 ;  8.C.  2Y.  Sl  D.  319. 

management  of  district  schools  or  asy-  Indictment  against  auditors  of  union  for 

Inms  take  real  and  personal  property  as  not  accounting.    It  did  not  appear  that 

a  corporation,  7  &  8  Vict.  c.  101,  s.  45.  the  poor  law  commissioners  were  prose* 

As  to  the  particular  buildings  which  may  cutors. 

be  '*  workhouses,"  within  4  &  5  W.  IV.  (9)  R.  t.  Renment,  R.  &  Ry.  136. 

c.  76,  and  5  &  6  W.  IV.  c.  69.     See  (r)  2?.  y.  BeaeeU,  1  Mood.  C.  C.  15. 

Cantrell  t.  Windtor  Union  (Guardians),  (•)  7  6.  IV.  c  64,  s.  18. 

4  New.  C.  348,  and  5  Vict.  c.  18.  (0  10  G.  IV.  c.  56,  s.  21. 

(0)  M.  T.  8herrmgt<m,  1  Leach  Cr.  (u)  2  W.  IV.  c.  64,  s.  4. 
C.  513. 
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parent*    Sfaroads  and  coffins,  when  stolen  from  ^rayes,  are  in  general 

to  be  laid  as  the  property  of  the  personal  representatives,  if  known ;  or 

if  there  be  do  wfll  or  administration,  of  the  ordinary ;  or  if  the  parish 

has  not  been  at  the  expense  of  burial,  then  of  the  person  who  paid 

dse  eipenses ;  but  not  of  the  parish  officers.    They  may  be  laid  as  the 

property  of  a  person  unknown,  where  such  is  the  fact  (v.)    If  before 

administration  is  taken  out  to  an  intestate,  his  property  is  stolen,  it 

iboakl  be  laid  as  being  vested  in  the  ordinary  (w).     Property  stolen 

from  a  feme  sole^  may  be  laid  as  hers  by  her  maiden  name,  though 

sbe  marries  before  indictment  found  (x). 

6.  Siaiemeni  of  the  Ojfenee  itself^  and  Mode  of  charging  i/.] — 
Tke  cfaai^  must  specify  some  particular  act  (y) ;  except  where  a  person 
is  indicted  as  a  "  common  barrator,"  or  a  **  common  scold,'*  or  as 
^  keeping  a  common  brothel  or  gambling  house ;"  in  which  cases  the 
ofaice  embraces  a  succession  of  acts,  by  which  it  is  not  only  proved, 
but  m  which  it  consists.  But,  though  in  the  case  of  an  indictment 
apiosta  party,  as  a  common  banator,  brothel,  or  gaming-house  keeper, 
das  general  charge  will  suffice  on  the  record,  the  courts  have  always 
compelled  the  prosecutor  to  give  notice  to  the  defendant  before  the  trial 
of  the  particular  &cts  on  which  he  intends  to  rely  in  support  of  the 
accaatioo  (s). 

The  crime  must  be  positively  and  explicitly  stated  on  the  record,  in 
sodi  a  manner  as  to  give  the  party  indicted  notice  by  distinct  averment 
vhat  the  charge  is  which  he  must  be  prepared  to  defend  (a) ;  not  that 
all  the  facts  by  which  it  will  be  evidenced  (e.  g,  the  particulars  of  the 
incitement  or  solicitation,  or  assistance  to  commit  an  ofience)  (6),  need 
be  ihown ;  but  the  offence  must  either  be  charged  in  certain  technical 
knguage  known  to  the  law,  or  sufficient  must  be  stated  to  show,  on 


(t)  See  mUe,  p.  213,  note,  pott,  Ch. 
T.I.  1;  Ar^b.  Crim.  PI.  8th  ed.  30, 
Vi ;  2  East»  P.  C.  652. 

(*)  ML  T.  Smdik,  7  C.  &  P.  147; 
Mwrfmd  ColeridfttJs.Xce,  by  Per Jte, 
B.  m  JL  T.  Greem  end  Woodley,  Berks 
Lent  Am.  1837. 

(«-)  JL  T.  TWiwr,  1  Leaeb,  536. 

(f )  JKcy.  T.  HowmI,  3  Q.  B.  R.  180 ; 
ne  &  Y.  JMe,  SCra.  999.  InclictmeDt 
fir  extortion. 

(x)  2  Hawk.  c.  25,  i .  59 ;  it.  t.  (Sar- 
«e«<5Nev.&M.369;3Ad.&E.815. 
So  vlKie  the  eonnti  of  an  indictment 
fcr  a  ooupiracy  are  framed  in  a  general 
farm,  a  pertienlar  vUl  be  order«l,  and 
pve  the  dcfiendanta  the  tame  infor- 
la  a  apedal  oouit  wovld  have 


done,  but  need  not  state  the  specific  acts 
which  the  defendants  are  charged  with, 
or  the  times  and  places  at  wldch  they 
are  alleged  to  haTC  occurred.  12.  t. 
Hamilton,  7  C.  &  P.  448.  The  same 
coQTse  is  taken  by  discretion  of  the 
court  on  indictments  for  misdemeanours, 
where  more  than  one  act  of  embeszle- 
ment  is  laid  according  to  7  &  8  O.  IT. 
c.  29,  s.  48,  and  the  persons  from  whom 
the  money  was  receiTcd  are  named.  Jt.  t. 
Hodffiom,  3  C.  &  P.  432 ;  R.  ▼.  Booty- 
men,  5  C.  &  P.  300. 

(a)  See  S.  t.  Perrott,  2  M.  &  S. 
389,jioff^ 

(b)  M.  T.  HigghM,  2  East,  5.  fieeiir, 
in  pcijury  snd  felse  pretences,  R.  t. 
Perrott,  poet. 
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the  record  itself,  that  an  indictable  offence  has  been  committed.  Oq 
the  one  band,  nothing  necessary  will  be  supplied  by  intendment;  on 
the  other,  no  matter  of  defence  need  be  anticipated  by  a  negative. 
The  charge  must  always  be  positive,  and  never  introduced  with  a 
**  that  whereas"  or  by  way  of  recital  (c).  The  charge  must  never  be 
in  the  disjunctive,  as  *'  published,  or  caused  to  be  published, ''  so  as  to 
leave  it  uncertain  on  the  record  which  branch  of  the  alternative  the 
prosecutor  intends  to  charge  (d);  though  if  it  be  expressed  in  the  co- 
pulative, as  '*  published  and  caused  to  be  published,"  it  will  suffice  to 
prove  either  («).  So  if  tlie  character  in  which  the  party  is  indicted  is 
left  uncertain,  as  if  he  is  charged  as  a  servant  or  deputy,  or  is  indicted 
in  a  manner  which  will  apply  to  either  of  two  diflerent  definite  offences, 
without  specifying  which,  the  indictment  is  bad  for  uncertainty  (/). 
If  a  statute  uses  words  in  the  alternative,  so  as  to  distinguish  between 
them,  e.  g.  "  stab  or  cut,"  the  distinction  must  be  attended  to  id 
the  indictment,  and  the  ofience  is  improperly  laid,  as  *'  stabbiug  ami 
cutting  "  (g). 

Repugnancy  in  any  material  point  will  Titiate  on  deanmer,  motioB 
in  arrest  of  judgment,  or  error,  and  cannot  be  supplied  by  evidence; 
but  a  merely  superfluous  arerment,  which  can  be  rejected  without 
affecting  the  description  of  the  offence,  may  be  rejected  as  surplusage, 
being  the  mere  introduction  of  an  additional  circumstance  not  neces- 
sary to  constitute  the  offence^  This  is  the  course  pursued  in  indict- 
ments for  murder,  and  was  so  in  burglary,  while  it  continued  a  capital 
offence ;  for  if  the  capital  part  of  the  charge  fails  to  be  established, 
that  part  of  the  indictment  is  passed  over  and  a  conviction  takes  place 
as  to  the  rest ;  e.  ^.,  manslaughter  or  simple  larceny,  &c. ;  so  if  an 
assault  be  charged  as  made  with  certain  intents,  the  party  may  be  found 
guilty  of  assaulting  with  only  one  of  the  intents  alleged  (A).  For  it  is 
not  necessary  to  prove  the  offence  laid  in  the  indictment  to  the  whole 
extent  as  laid,  provided  the  proof  constitute  an  ofience  of  the  same 
quality  as  that  chaiged  ;  but  an  indictment  for  felony  will  not  support 
a  conviction  for  a  misdemeanour  (t).    The  indictment  will  not  be  viti- 


(e)  Hmrk.  B.  2,  e.  25,  f.  60.  6th  ed.  37,  38. 


2  Strm.  900.    See  Arohb.  Grim.  (g)  M,  t.  JT/lemo^,  Rvm.  9t  By. 

Plead,  eth  ed.  37,  38.  C.  C.  R.  356 ;  end  lee  it.  t.  Z)i#s,  id. 

(«)  SeelLyf.Middlekiirtt,  I  Burr.  R.  365 ;  R.  ▼.  WUiiem,  1  Mood.  Gr.  C. 

400.     "  Canaing  to  be  done,"  generally  108. 

■peaking, provea  "doing,''  2  Haw.  P.  C.  (A)  Per  Pmrk€ and  Taumion,  Ja.,  Jt.  t. 

62,  Ch.  29,  a.  11;   17  St  Tri.  379.  /Mwt,  2  B.  &  AdoL  615, 616.   Seeaiilf, 

For  an  arerment  of  intent  to  do  one  or  p.  192. 

another  unUwful  act  U  dlTiaible.    JLw.  (jt)  M.  r,  WmtUer,  Stia.  1137,  or 


MkHPtoih  3  Stark.  R.  62.  atoa  unM.    Set  mU^  p.  Utt. 

(/)  Aid.    See  Asehb.  Cnn.  PL 
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aied  faj  mere  clerical  or  grammatical  erron,  unleM  tbey  alter  tke  aeaee 
m  Nader  it  wlioUj  imoertaiD  (ky. 

Terms  of  ArtJ} — ^There  are  certain  terms  of  art  which  the  law  has 
tf^kd  to  the  legal  descriptioo  of  certain  offences ;  and  these  must 
a]wap  be  inserted.  Thus  no  statement  of  facts,  however  clearly 
amounting  to  a  felony,  will  supply  the  place  of  the  word  feloniously  (/) ; 
00  auction  of  a  breaking  a  dwelling-house  in  the  night  with  intent 
to  steal,  will  charge  a  burglary,  if  the  word  burglariously  be  omitted  (m), 
no  chaige  of  murder  can  be  properly  expressed  without  the  words 
"malice  aforethought"  and  "  murder**  (n) ;  the  word  riotous  is  essen- 
tial to  indictments  for  noting ;  maintained^  to  indictments  for  main- 
ttoanoe  (o),  and  **  with  a  strong  hand^^  to  indictments  for  forcible 
«trj(p). 

PUadmg  written  InstmmentsJ] — No  part  of  the  indictment  may  be 
■  fipnes,  except  in  setting  out  written  instruments,  aa  warrants,  orders 
of  justices,  Ac,  which  form  part  of  the  gist  of  the  offence  charged. 
Ikse  murt  be  set  out  Tcrbatim,  in  words  and  figures :  but  in  indict- 
Mats  for  larceny  of  a  written  security  or  instrument  made  the  subject 
of  hiceny  by  statute,  the  indictment  need  not  set  it  forth  yerbatim ; 
and  it  is  enough  to  describe  it  in  a  general  manner,  though  as  the  spe- 
cific thing  made  the  subject  of  larceny,  it  should  be  laid  as  near  as  may 
be  in  the  language  giyen  by  the  statute  {q).  The  same  relaxation  of 
tberale  is  now  permitted  in  indictments  for  forgery  ^  or  uttering  an  in- 
stmnient,  or  writing,  no  copy  or  facsimile  of  which  need  now  be  set 
fovtli ;  and  the  instrument  may  be  described  as  in  an  indictment  for 
teliBg  it  (r).  If  only  part  of  the  instrument  which  should  be  set  out 
Htbatim,  is  included  in  the  offence,  only  that  part  need  be  set  out ; 
fcc  the  only  object  of  setting  out  the  instrument  is,  that  the  court  may 
He  and  be  able  to  form  an  opinion  whether  it  be  that  which  it  is  alleged 
to  be,  and  whether  it  falls  within  the  statute  or  law  on  which  the  in- 
Actment  is  founded  («).  The  words,  "  according  to  the  tenor  follow- 
in|,'*or  "  in  the  words  and  figures  following,"  will  make  it  necessary 

(I)  7  G.  lY.  c  64, 1. 20 ;  Jl.  T.  DoW'  other  initancet,  Archb.  Cr.  PI.  6tb  ed.  49. 

^  5  T.  B.  317, 318.  {q)  See  cases  collected,  Archb.  Cr.PL 

(i)  t  Hale,  171. 184.    H.  t.  HHrftcry,  8thed.44. 

<l  B.  Eatl.  1838,  Ace.  Stnmdtrs  for  (r)  2  &  3  W.  lY.  c.  123,  t.  3.    So 


See  as  to  thia  term,  Co.  lit.  tbougb  the  instmment  nttered  could  not 

41  a.  be  the  svlgect  of  an  indictattent  for  lar- 

g)  2  Hale,  17U  184.  ceny,  e.  g.  a  forced  copy  of  an  entry  of 

I  Foatcr,  C.  U  424.  a  marriage  register.  Big.  t.  Shtarpe  tmd 

(•)  JL  V.  /BtefOM,  1  Wtls.  325.  Vmue,  8  C.  &  P.  436. 

if)  R.  T.  WUgom,  8  T.  R.  357.    See  («)  6  T.  R.  162. 
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that  the  instrament  should  follow^  correctly  set  out,  though  it  might  not 
have  been  necessary  to  have  done  so ;  and  the  prisoner,  if  in  felony, 
will  be  acquitted  for  any  variance.  Whereas,  if  it  be  only  intended  to 
set  out  the  substance  it  may  be  introduced  by  the  words  **  in  substance 
as  follows/'  or  'Uo  the  effect  following/'  or  'Mn  manner  and  form  fol- 
lowing ;*'  and  if  the  instrument  produced  in  evidence  be  in  substance 
the  same  with  that  set  out,  it  will  suffice ;  nor  will  mere  literal  variances 
not  altering  or  changing  one  word  into  another  be  material  {t).  But 
the  use  of  these  latter  words  where  a  literal  copy  is  requisite,  will  entide 
the  defendant  to  demur,  move  in  arrest  of  judgment,  or  bring  error  («); 
and  the  court  of  quarter  sessions  cannot  amend  the  record  at  the 
trial  even  in  misdemeanour,  as  a  **  court  of  oyer,  terminer,  and  general 
gaol  delivery"  may  by  9  G.  IV.  c.  15  («).  The  may,  "  with  force 
and  arms"  (though  probably  unnecessary (y),)  may  be  inserted  io 
indictments  for  offences  committed  with  violence.  But  expressions 
once  common,  **  not  having  the  fear  of  Ood  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil ;"  '*  being  an  evil- 
disposed  person,"  &c.,  being  merely  superfluous,  should  be  omitted. 

Charging  Offences  in  Indictments  on  iS/a/ufes.]-* Where  an  offence 
is  created  by  statute,  or  where  the  punishment  of  either  a  common  law 
or  statutory  offence  is  increased  by  statute,  it  is  necessary  to  charge  the 
defendant  with  having  committed  or  omitted  the  act  under  the  circum- 
stances and  with  the  intent  mentioned  in  the  statute,  so  as  to  bring  it 
within  the  exact  meaning  of  the  enactment ;  and  it  is  rarely  safe  to 
depart  from  its  exact  language  (z).  If  an  act  makes  it  criminal  to  do 
an  act  '<  unlawfully  and  maliciously  "  (e.  g,7  &  8  G.  IV.  c.  30,  s.  2, 
burning  houses),  it  must  be  so  laid ;  and  stating  that  it  was  done 
"  feloniously,  voluntarily,  and  maliciously,"  is  not  enough  (a).  So 
where  an  act  in  creating  an  offence  used  the  word  *'  unlawfully/*  as 
well  as  *'  feloniously,  wilfully,  and  maliciously,"  an  indictment  which 
charged  the  act  as  done  only  "  feloniously,  wilfully,  and  maliciously/* 
was  held  bad  in  arrest  of  judgment  (6).  **  Unlawfully  and  maliciously** 


ffi 


(0  2  SUrk.  Et.  2nd  ed.  1586. 

(«)  Wright  y.  Clement,  3  B.  &  Aid. 
503. 

See  ante,  p.  63,  note. 
See  37  H.  VIII.  c.  8,  even  inde- 
pendently of  7  G.  IV.  c.  64,  I.  20. 

(r)  Foster,  424;  ante,  p.  197;  2 
Hale,  170;  and  see  7  G.  IV.  c.  64, 
s.  21.  HoweTer  see  ante,  p.  198.  A 
▼erdict  will  not  cure  aucb  a  defect,  2 
East,  333 :  nor  the  condusion  contra  for^ 


mam  etatuti,  2  Hale,  170 ;  8  T.  R.  536. 

(a)  R.  y.  Turner  and  Reader,  1  Moo. 
C.  C.  239. 

{b)  R.  Y.  Ryan  and  Connor,  2  Mood. 
C.  C.  15. 

The  offence  of  brawling  in  a  church 
was  not  created  by  5  &  6  Ed.  VI.  c.  4, 
Wenmouth  y.  Cb//tfw,  Lord  Ray.  850; 
approved  by  Lord  Tenterden,  io  esparte 
Willianu,  4  B.  &  Cr.  315 ;  6  Doid.  & 
Ry.  375. 
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IB  SO  iodictment  are  not  equivaleot  to"  wilfully  and  maliciously"  in  a 
ilatiite(c). 

If  the  statute  on  which  the  indictment  is  framed  contains  exceptions 
enbodied  in  the  enacting  clause,  it  will  be  necessary  to  negative  them, 
in  Older  to  bring  the  case  within  the  main  provision  (d).  But  where 
the  exceptions  are  contained  in  a  distinct  clause  or  proviso  of  the  same 
act,  or  in  a  subsequent  statute,  or  if,  though  in  the  same  section  with 
the  enacting  clause,  they  are  not  incorporated  with  it  by  necessary 
eoanection,  or  by  words  of  reference  subjoined,  it  is  not  necessary  to 
aotioe  them  in  the  charge,  by  way  of  qualifying  the  offence,  for  it  lies 
on  the  party  accused  to  bring  his  case  within  them  by  way  of  defence^ 
on  sot  guilty  (^). 

h  any  indictment  on  a  public  act,  whether  general  or  local,  it  is 
highly  unadvisable  to  recite  the  act,  because  the  judges  are  bound  to 
take  notice  of  all  public  acts ;  and  if  the  indictment  professes  to  recite 
it,  asd  the  recital  is  materially  erroneous,  a  conclusion  **  against  the 
famof  the  said  statute*'  will  be  bad(/).  It  is  sufficient  to  con- 
dade  "  against  the  form  of  the  statute  in  such  (or  that)  case  made 
and  provided,"  as  the  court  takes  judicial  notice  of  it  (^).  If  the 
jear  m  which  an  act  of  parliament  passed  be  stated,  and  the  session 
in  which  it  passed  was  begun  in  one,  and  continued  in  another  year  of 
the  same  reign,  the  act  must  not  be  stated  as  having  been  passed  ''in 
the  second  and  third  years"  of  the  reign,  but  as  passed  *'  in  a  session 
ot  pariiament  held  in  the  second  and  third  years  of  the  reign,"  &c,  (A). 
A  privately  printed  copy  of  a  public  act  suffices  in  evidence  (t). 

A  pmaie  act,  viz,  one  not  pul>ltc  in  its  nature  or  having  a  public 
danse,  must  be  set  out  in  pleading  (A) ;  but  the  court  will  intend  it  to  be 


(e)  J.  T.  Dtovir*  LeMh,  C.  C.  556 ; 
M  JL  ▼.  8eo0eU,  poH. 

(i)  2  Hale,  170.  See  1  T.  R.  144 ; 
1  Ler.  56 ;  Com.  Dig.  Hi,  Actum  on 
Aihtff.  See  7  T.  R.  27.  ETery  pro- 
Wvk  whatever  part  of  a  bill  it  xa  placed, 
tikn  off  linim  tlie  enactiog  part,  Wjfn  t. 
Wf^  Sir  O.  Bridf .  121. 

(c)  2  Hale,  171.  See  GiU  v.  8eri> 
Nw,  7  T.  R.  31 ;  Jtfbrcl/  v.  Harvey,  4 
ii.&B.6S4;  Damn  ▼.  n€  King  {in 
»T«r),  10  B.  &  Cr.  91,  92;  R,  t.  HaU, 
1T.R.320;  Steel  ▼.  AwM,  I  B.  &  Aid. 
M.  Abo  3  B.  &  Cr.  188 ;  7  id.  57 ; 
Af.  T.  Nait,  12  L.  J.  (M.  C.)  143 ;  in 
KB  a  proviao  subjoined  to  tbe 
danie  wis  negatived  Id   tbe 


f2 


See  Dong.  96,  97. 

g)  2  Hale,  172. 

(A)  R,  T.  Biert,  3  Ner.  &  M.  475  ; 
1  Ad.  &  El.  327 ;  Qibbi  t.  Pyke,  8  M. 
&  W.  223,  S.  P.  An  act  of  W.  III.  w« 
pleaded  aa  ' '  made  in  the  eighth  and  nmth 
year  of  the  reign  of  W.  III."  Per  Oir. 
yon  ought  to  plead  it  of  the  eighth  year 
when  the  aesaions  began,  for  in  law  an 
act  cannot  be  made  in  two  yean,  and 
though  80  mentioned  in  the  statute  book 
it  cannot  be  good,  Nutt  ▼.  Siedman, 
Forteac.  Rep.  372,  Hil.  8  6.  2. 

(t)  Fbrman  t.  Dawee,  C.  &  Mar. 
127.  If  incorrect,  the  parliament  roll 
will  be  referred  to.  2  Phill.  Et.  9th 
ed.  129. 

{i)  2  Hale,  172. 
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eotrectly  let  out  till  the  coDtnuy  is  Aewn  by  legal  proof  on  i«ae  of 
nml  tiel  record^  (k)  proTed  at  the  trial  by  a  copy  ezamiaed  with  the  par> 
fiament  roll  (I)  or  by  a  printed  copy  under  a  cfamae  making  a  copy  of 
it  erideaeey  if  printed  by  the  king's  printer  (at)  ;  bat  m  the  last  case, 
a  copy  pmrpertm^  to  be  printed  by  the  king's  prmter  is  evidence, 
diOQgh  not  pTOTed  to  be  bought  at  hn  offiee(ii). 


Deicr^bmff  ike  Subfeei  of  Lareenf  or  &iher  Offence :  it$  Oender, 
ihmber,  Quaaft/y,  amd  Valme.] — In  mentioning  articles  which  aiethe 
anbject  of  charge,  they  should  be  described  specifically  by  the  names  by 
which  they  are  commonly  known  ;  and  their  number,  quantity,  and 
value  set  forth.  This  is  more  fully  illustrated,  poit^  Ch.  V.  s.  2.  The 
proof  as  to  the  description  of  articles  must  correspond  with  the  allega- 
tion ;  but,  as  to  the  number,  gender,  quantity,  or  value,  a  rarianoe 
between  the  statement  and  proof  is  wholly  immaterial  (o).  If  a  statute 
makes  a  distinctian  between  things  belonging  to  the  same  class,  or 
commonly  comprehended  within  one  general  term,  it  is  essentially  ne- 
cessary to  indicate  the  particular  thing,  and  the  general  term  will  not 
be  sufficient  (p). 

Where  a  statute  (15  6.  II.  c.  34)  specified  *<  lambs**  as  well  ss 
''  sheep,**  and  tlie  indictment  was  for  stealing  sheep,  evidence  of  steal- 
ing lambs  was  held  not  to  support  it  {q).  So  it  was  long  held  on 
7  &  8  G.  IV.  c.  29,  s.  25,  that  an  indictment  for  stealing  a  sheep 
would  not  be  supported  by  proof  of  stealing  a  ewe,  because  that 
statute  specifies  **  ewe,  ram,  and  lamb,**  as  well  as  '*  sheep  **  (r) ;  and 
**  sheep ''  in  that  act  means  *'  wether  '*  only  {$).  But  a  ''  rig  sheep  " 
was  held  well  described  as  **  one  sheep  **  (0  ; — and  now,  by  a  later 


[k)  R.  V.  WUd9, 1  Levins,  296,  cited 
1  Dong.  97 ;  tee  1  Ld.  Ray.  381,  Salk. 
330. 

(0  2  Hale,  172,  2  PhilL  Evid.  9  ed. 
128. 

(m)  See  Beaumtmi  ▼.  Jfotm/aiii,  10 
Bing.  404  ;  4  M.  &  Sc.  177,  8.  C; 
Woodward  t.  Cbtton,  1  C.  M.  R.  44  ; 
B.  a  4  TfT.  689;  Lord  LyndkmniU 
Judgment.  Orenoold  t.  JTcmp,  Car.  ft 
Marsh.  635;  Formtm  t.  Jktwoi,  id, 
127 ;  aee  alio  Bnit  t.  Boaie^t  Moody  ft 
M.  421. 

(n)  A.  Park,  J.  Lincoln,  1832;  2 
Phill.  St.  129,  9th  ed. 

(o)  7  ft  8  G.  IT.  e.  28, 1. 14 ;  A.  r. 
Johimm^  3  M.  ft  S.  148.  See  jMef, 
€3u  V.  a.  2. 


(p)  R.  T.  JItDenmi,  R.  ft  Ry.  356 ; 
R.  T.  Ih^,  id.  865.  <'  Stab  or  eat,*' 
indictment  must  specify  which. 

{q)  R.  T.  Loome  amd  ofhoro,  1  Mood. 
C.  C.  160 ;  R.  T.  Cboi^.  2  East's  P.  C. 
616.  A  charge  of  stealing  "  one  slieep^ 
is  not  supported  by  proof  of  steaBng  an 
animal  under  a  year  old,  called  a  **  lamb 
teg:"  it  should  have  been  laid  "one 
lamb,"  H.  T.  Birkefi,  mpra.  A  ehar^ 
of  stealing  lambs  is  supported  by  proof 
of  finding  the  carcases  in  the  owner'i 
ground,  and  only  the  skins  carried  away, 
R.  T.  RawUm,  2  Easf  ■  P.  C.  617. 

(r)  A.  T.  Pmdd^oot,  id.  U7. 

(f)  A.  T.  Birkett,  1  C.  ft  P.  216. 

(0  R-  ▼•  Siroud,   6  C.  ft  P. 
Aidtrooitf  B. 
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I,  when  the  aex  of  the  stolen  animal  coald  not  be  atcertained 
iiQB  inflecting  those  parts  of  the  skin  and  flesh  which  lemaioedy  an 
iidictBicnt  chaigmg  the  stealmg  of  a  <^  sheep  "  was  held  sofficient, 
eioi  amming  that  the  riieep  stolen  was  not  a  wether,  but  a  '*  raniy 
tm,  or  lamb ;"  for  those  words  may  be  rejected,  the  word  **  sheep  **  in 
tbe  ad  being  a  generic  term  (#).  **  Equus  "  in  die  Latin  pleadings  in 
tmter  was  satisfied  by  proof  of  a  gelding{M). 


Aliegatum  of  /sUene.]— What  the  law  forbkb  to  be  done  it 
flegsl  to  do  willully ;  on  which  account  the  doing  it  will  be  the  sabjeet 
■tttff  of  an  indictment  as  a  contempt  of  the  statute  (o),  withoat  the 
sidiboB  of  any  corrupt  motives  (w),  for  disobedience  of  an  act  of  pai^ 
lisaifnt  is  indictable  on  the  principles  of  the  common  law,  though  a 
pccoaiuy  penalty  may  be  also  provided  for  it  (x).  But  the  intention  of 
tfe  paity  at  the  time  he  commits  an  act  chafed  as  an  offence  is  often 
M  aeoesBaiy  to  be  proved  as  any  other  fiict  laid,  though  it  can  only 
W  proved  by  overt  acts,  every  man  being  supposed  to  intend  the  neeea- 
mj  consequence  of  his  own  acts  (y).  When  more  than  one  crimiud 
isteat  is  averred,  the  av^ment  is  divisible,  and  only  one  need  be  proved; 
<«  f.,  if  a  penon  is  charged  with  assaulting  a  child  with  intent  to  abuse 
ni  esmally  know  her,  he  may  be  convicted  of  an  assault  with  an  in* 
tmt  to  abuse  her  only  (z). 


(0  R.  T.  JTCMfay,  2  Mood.  C.  C. 

(«)  Ome^  T.  Ftrd,  Ld.  Ray.  1209. 

(t)  fHmHer^M  cam,  Cro.  El.  655. 

(v)  PbrAttomr,  J.,  JZ.T.  Snutavy, 
4T.  E.  457,  attd  2  Ad.  &  EL  612. 

(j)  Jl.  T.  Jamet,  Stmse,  1146,  In- 
ictaHBt  fv  not  taldiig  on  defeDdait 
ttcoftee  of  ofweer  oa  a  reg^aimr  ap- 
pintaent,  JL  t.  JSbrHf ;  R.  t.  Orott- 
^,pmi,  Ch.  VI.  ■.  1. 

(r)  it  ▼.  Harrm^tom,  R.  &  R.  207. 

{z)  JL  T.  Dawmm,  2  Stark.  62.  See 
■i.Mfe,p.218.  Aim  Alav** eoM, 2 
t.  7S9;  FlfgrnM  ▼.  CbfMMll,  3  M. 
&  S.  S69.  Aa  to  intent  in  uttering  a 
MMUwCnt  h^-crown  in  diaiiij,  lee 
Pfl^t  eew,  (on  2  W.  IV.  e.  34,  s.  7,)  8 
C  a  P.  22,  Old  AMif9  eott  for  eratiag 


Wlk  befoR  Locd  Akai^mr,  C.  B.  8  C. 
^  P.  136. 

in  &  ▼.  BrntA  mid  maikmr,  2  Camp. 
an,  M  iafcraatioa  i^uxed  tfcnfc  de- 


(« 


ICtiM'' a  libeL  The  proof  was  of  pub* 
lieation  only— Lord  EUmbonmgh  held 
it  snfficient  for  a  oooTiction,  adding, 
*'  If  an  indictment  diaigea  tiiat  tlie  de- 
feodant  *■  did  ami  emmd  to  be  done '  a 
particnkr  aet,  it  is  enoogh  to  prore 
either.  The  distinction  nms  fhrongh 
thewh<tecsrininallair;  and  it  iainYa- 
Tariably  enough  to  prore  so  moch  of  the 
Indictment  as  shows  tliat  the  defendant 
has  committed  a  nhstnitive  crime  then* 
in  specified." — Defendants  convicted. 

In  R,  T.  TFitttoMt,  2  Camp.  646, 
defendant  was  charged  with  "eom- 
posing,  prbUbi{f,  and  publishing"  a 
libel.  His  MSS.  was  produced  and 
shown  to  have  been  delivered  by  1dm  to 
a  printer,  who  printed  and  sold  copies  by 
his  orders.  These  copies  diifered  from 
the  indictment,  and  from  tlie  MSS. 
which  was  adhered  to  in  it.  LamrmeefJ, 
'*  Defendant  may  be  aequitted  of '  print* 
ing,'  and  found  guilty  of '  composing  and 
publishing.' "  — Defendant  convicted. 
See  also  3  M.  &  S.371 ;  2  Bk.  &.  788. 


224  OF  indictments; — allbgations  of  previous  covvictioii. 

Alleging  previous  Conviction  of  the  Party  for  Felony  J\ — By  7  &  8 
G.  IV.  c.  28, 8.  1 1 ,  after  reciting  the  expediency  to  provide  for  the  more 
exemplary  panishment  of  offenders  who  commit  felony  after  a  previous 
conviction  for  felony,  whether  such  conviction  shall  have  taken  place 
befiyre  or  after  the  commencement  of  that  act  [1  July,  1827,  s.  15], 
it  is  enacted,  that  if  any  person  shall  be  convicted  of  any  felony  not 
punishable  with  death,  committed  after  a  previous  convictum  for 
felony  9  such  person  shall  on  such  subsequent  conviction  be  liable  at  the 
discretion  of  the  court  to  be  transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice, 
publicly  or  privately  whipped  (if  the  court  shall  think  fit),  in  addition 
to  such  imprisonment ;  and  in  an  indictment  for  any  such  felony  com- 
mitted after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to 
state  that  the  offender  was  at  a  certain  time  and  place  convicted  of 
felony,  without  otherwise  describing  the  previous  felony ;  and  a  certify 
cate  containing  the  substance  and  effect  only  (omitting  the  formal 
part)  of  the  indictment  and  conviction  for  the  previous  felony,  purport- 
ing to  be  signed  by  the  clerk  of  the  court  or  other  officer,  having  the 
custody  of  the  records  of  the  court  where  the  offender  was  first  con- 
victed, or  by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  a 
fee  of  six  shillings  and  eight  pence,  and  no  more,  shall  be  demanded  or 
taken),  shall  upon  proof  of  the  identity  of  the  person  («)  of  the  offender, 
be  sufficient  evidence  of  the  first  conviction  (a)  without  proof  of  the 
sigpiature  or  official  character  of  the  person  appearing  to  have  signed 
the  same  ;  and  if  any  such  clerk,  officer,  or  deputy  shall  utter  a  fake 
certificate  of  any  indictment  and  conviction  for  a  previous  felony,  or  if 
any  person  other  than  such  clerk,  &c«  shall  sign  any  such  certificate 
as  such  clerk,  or  shall  utter  any  such  certificate  with  a  false  or  coun- 
terfeit signature  thereto,  every  such  offender  shall  be  guilty  of  a  felony, 
and  being  lawfully  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  with  whipping,  &c. ;   if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit),  in  addi- 
tion to  such  imprisonment.   Hard  labour  and  solitary  confinement  may 
be  added  (6). 

(f)Tliif  is  tufficiently  proved  by  shew-  (a)  See /iM^  Ch.  YII.  a.  13;  K.  t. 

ing  that  the  prisoner  is  the  person  who  Shaw  et  al,  R.  &  Ry.  526,  and  6  &  7 

underwent  the  sentence  mentioned  in  W.  lY.  c.  111. 

the  certificate  withoot  calling  any  wit-  (b)  7  &  8  G.  IV.  c.  28,  a.  9,  subject, 

ness  who  was  present  at  the  former  trial.  as  to  the  latter,  to  the  lioaitation  of  7  W. 

Reff.  T.  Crqfitf  9  C.  &  P.  219.  IV.  &  1  Vict.  e.  90,  s.  5.     Since  this  act 
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The  fonn  of  indictment  for  larceny  committed  after  a  previous  con- 
rictioD  ibr  felony,  will  be  found  following  that  of  an  indictment  for 
siinple  larceny.  By  6  &  7  W.  IV.  c.  Ill,  the  charge  of  previous 
conviction  is  not  to  be  mentioned  to  the  jury,  till  after  conviction 
for  the  subsequent  felony,  unless  the  prisoner  calls  evidence  to  cha- 


7. — Statement  of  the  Manner  of  committing  the  Offence.] — In 
general,  where  the  means  of  effecting  the  object  form  the  essence  of 
the  charge,  it  is  necessary  to  set  them  forth  ;  but  not  otherwise.  Thus, 
ft  is  never  necessary  to  specify  the  precise  means  by  which  a  tlieit  or 
burglarious  entry  was  effected;  but,  in  an  indictment  for  obtaining 
money  under  false  pretences,  it  is  necessary  to  set  out  at  length  the 
pretences  used,  distinguishing  by  specific  averment  that  which  is  relied 
on  as  false,  and  to  prove  them  as  laid  {d)»  But  it  has  been  holden,  that 
in  an  indictment  for  soliciting  another  to  commit  a  crime,  it  is  not  ne- 
cessary to  particularize  any  of  the  solicitations  adopted  (e). 

8. —  Conclunon  of  Indictments  at  Common  Law.] — The  ordinary 
eoDclusion  of  an  indictment  at  common  law  is  '*  against  the  peace  of 
amr  eaid  lady  the  queen,  her  crown  and  dignity,**  These  words  are 
always  necessary  in  order  to  show  to  whom  the  forfeiture  accrues  (/), 
except  in  an  indictment  for  a  mere  non-feasance  at  common  law,  when 
a  k  said  their  omission  would  not  prejudice  (g),  and  they  are  always 
necessary  in  an  offence  against  a  statute.  When  the  offence  is  com- 
cjitted  in  one  reign,  and  the  indictment  preferred  in  another,  the  con- 
dosioo  ought  to  be  *'  against  the  peace  of  our  late  lord  the  king,"  and 
if  otherwise  laid,  the  indictment  will  be  bad  on  demurrer  (A) ;  but  not 


ean  be  kq>t  in  solitary  con- 
for  longer  than  one  month  at 
a  tine,  or  tban  three  montha  in  a  year. 

(r^  Sec  jw«#,lt.  T.  Smith,  1  Raa8.C. 
h.  M.  368 ;  J{.  T.  Watmm,  I  Rosa.  C.  & 
M.  36d;  R.  &  R.  468,  S.  C.i  R,  t.  Sut^ 
rbft,  id.  469 ;  which  show  the  law  of 
frara/g  the  original  certificatea  of  prior 
ceorictknia  on  prosecutiona  for  retnm- 
G^  imm^  transportation  in  pursuance  of 
^G.  III.  e.  27,  8.8,  Sec. 

;/)  JL  T.  Ptrrott,  2  M.  &  S.  379;  JL  t. 
Bmrit,  5  B.  &  Aid.  926.  Bvt  see  Reg, 
T.  Mm^im^  tt  ux.  8  Ad.  &  E.  481  {ante, 
p.  198)  on  7  G.  IT.  c.  64,  s.  21. 

(c)  R.  T.  BifgimM,  2  East,  R.  5. 

(/)  Whether  in  misdemeanour,  R,  t. 
rayler,  3  B.  &  Cr.  502 ;  common  law 
&iny,  R.  T.  QfoJt^  R.  &  Ry.  C.  C.  176; 


2  Rnss.  C.  &  M.  172 ;  or  felony  created 
by  statute,  ibid.  See  in  general  1  Bla. 
C.  116. 

(a)  VttHolt,  C.  J.,  Fortescne,  131 R. 

(A)  2  Hale,  189 ;  R.  t.  Lookup,  3 
Bar.  190;  see  7  G.  IV.  c.  64,  s.  20, 
ante.  In  Reg.  t.  W,  Smith,  2  M.  & 
Rob.  109— (1838)  an  indictment  al- 
leging  an  offence  as  committed  in  the 
reign  of  W.  IV.  then  deceased,  and  con- 
cluding against  the  peace  of  Q.  Vic.  was 
held  bad  on  demurrer,  and  judgment 
giTen  for  the  prisoner  {Coleridge,  J.) ; 
but  see  late  held  unnecessary  in  a  like 
case  where  the  objection  was  npt  taken 
tiU  after  prosecution  closed,  R.  t.  Choi- 
mere,  5  C.  &  P.  331 ;  1  Mood.  Cr.  C. 
352,  S.  C.    See  ante,  p.  207. 
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in  airetl  of  judgment  (t).  Even  after  plea,  this  error  entitles  a  pruoner 
to  acquittal  (;')•  As  no  criminal  proceedings  abate  by  the  demise  of 
the  crown  y  an  indictment  found  in  one  re^  may  be  tried  m  another  (I). 
If  the  ofience  be  committed  partly  in  one  reign  and  partly  m  anotlier, 
as  if  a  nuisance  be  commenced  in  one  reign  and  continued  in  another, 
the  conclusion  should  be  '*  against  the  peace  of  our  lord  the  late  king, 
and  also  against  the  peace  of  our  lady  the  present  queen  "  {I) ;  and 
even  if,  at  the  trial,  the  ofience  should  be  proved  only  in  the  reign  of 
the  latter,  the  superfluous  words  will  not  prejudice  (m). — A  bad  cotUra 
pacem  is  no  allegation  of  contra  paeem  at  all  (n).  If,  by  mistake,  the 
indictment  concludes  *' against  the  peace  of  our  said  lale  lord  the  king/' 
the  offence  having  been  charged  in  the  reigo  of  the  existing  queen,  the 
word  'Mate"  may  be  rejected  as  surplusage  and  the  indictment  sup- 
ported (o).  To  conclude  an  indictment  for  a  common  law  offence  as 
contra  formam  statuti^  though  improper,  is  not  fatal,  and  those  words 
may  be  rejected  as  surplusage  (p). 

Conclusion  of  Indictments  on  Statutes,] — ^Where  an  offence  is  ere- 
cted, or  being  a  misdemeanour,  is  raised  into  a  felony  by  statute,  the 
words  **  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided," must  be  inserted  either  before  or  after  the  words  **  against  the 
peace,"  &c.  (q).  Where  the  matter  charged  is  no  offence  at  commoQ 
law,  the  omission  of  these  words  will  so  entirely  vitiate,  that  no  judgment 
can  be  given  on  it  (r),  and  if  given  would  be  arrested  notwithstanding 
7  G.  IV.  c.  64,  s.  20  {s).  But  where  the  matter  charged  was  an  offence 
at  common  law,  and  is  afterwards  prohibited  by  statute  without  being 
altered  in  degree,  as  from  misdemeanour  to  felony,  though  the  statute 
provides  some  new  corporal  or  other  punishment  (f),  the  omission  of 


(i)  7  G.  IV.  c.  64,  s.  20. 

(»  Reg.  V.  Pringle,  2  M.  &  Rob. 
276. 

(k)  7  Rep.  30,  31 ;  2  Hale,  189. 

(/)  2  Hale,  189.  Per  HoU,  C.  J.,  in 
R.  T.  Wyat,  Fort.  131. 

(m)  Ibid. 

(it)  R.  T.  ChalmerM,  5  C.  &  P.  331 ; 
1  Moody,  C.  C.  352,  8.  C. 

(o)  R.  ▼.  Scott,  Ran.  &  Ry.  415; 
bnt  lee  12.  y.  Chalmere  in  note  {t) ;  and 
(oUe,  p.  207. 

(p)  Lord  Ray.  149, 1164 ;  R,  t.  3fa/. 
/Aetr#,4  T.  R.  162, 4  id,  202;  1  Saund. 
135,  n.  (3). 

{q)  2  Hale,  192 ;  2  Hawk.  c.  25,  a. 
116;  1  Salk.  370;  2  Ro.  R.  38. 

(r)  1  Hale,  172, 189, 192.   For  every 


offence  for  which  a  ptrty  is  indicted  is 
supposed  to  be  prosecnted  as  an  offence 
at  common  law,  nnleas  the  prosecutor, 
by  reference  to  a  statute,  shows  tbst  be 
means  to  proceed  on  it;  and  without 
such  express-reference,  if  it  be  no  offence 
at  common  law,  the  court  will  not  look 
to  see  if  it  be  an  offence  by  statute,  per 
Lawrence,  J.  in  Lee  y.  darM,  2  East, 
340 ;  Doct.  Plac.  332 ;  2  Hawk.  e.  25, 
s.  116;  i2.  T.  JSmcor,  R.  &  M. ?T.  P. C. 

273. 

(t)  R.  T.  Wm,  Peartom,  1  Moo.  C.  C. 
313 ;  R.  T.  Jno.  RadeHfe,  2  ut.  68. 

{t)  E.g.  for  perjury  by  5  EI.  c.  9,  or 
for  larceny  by  7  &  8  G.  lY.  c  28,  s.  11( 
Reg,  Y.  Btea,  8  C.  &  P.  735,;iof/. 
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contra  formam  staiuti  will  not  wholly  avoid  the  indictment,  but  judg- 
ment may  pass  for  the  punishment  inflicted  in  such  case  by  the  common 
law  (u)  ;  d  fortiori  if  the  statute  does  not  alter  the  otiRsnce,  though  it 
fixes  hoars  within  which  alone  it  can  be  committed,  or  prohibiu  it,  and 
the  punishment  is  only  reduced  (x). 

Numerous  distinctions  have  been  taken  in  the  old  books  as  to  the 
proper  conclusion  where  there  were  more  statutes  than  one  referring  to 
the  offence,  whether  it  should  be  contrary  to  the  form  of  the  statute  or 
statutes ;  and  it  has  been  held  that  if  one  statute  be  relative  to  another, 
as  where  the  former  makes  the  offence  and  the  latter  adds  a  penalty, 
the  indictment  should  conclude  contra  formam  statutorum  (y).  The 
more  recent  authorities,  however,  seem  to  countenance  the  opinion  that 
in  all  cases  a  conclusion  in  the  singular  will  suffice  (z) ;  and  no  judg- 
ment may  now  be  stayed  or  reversed  for  inserting  the  words  "  against 
the  form  of  the  statute,"  instead  of  *' statutes,"  and  vice  ver$d(a). 
Obstructing  the  execution  of  powers  granted  by  statute  is  an  offence  at 
common  law,  and  ought  not  to  conclude  contra  formam  statuti  (6). 

Besides  these  necessary  parts  of  the  conclusion,  it  was  formerly  usual 
to  introduce  others  of  mere  moral  inference,  as ''  to  the  great  displeasure 
of  Almighty  God  ;"  <' to  the  evil  example  of  all  others;"  and  ''to  the 
great  damage  "  of  the  party  directly  aggrieved ;  but  these  are  all  clearly 
unnecessary,  and  should  be  omitted. 

How  Indictment  ingrossed^  indorsed,  Sfc] — ^The  bill  of  indictment 
being  thus  carefully  prepared  must  be  ingrossed  ;  that  is,  fairly  written 
oo  parchment,  without  a  stamp.  Formerly,  all  indictments  were  in 
Latin ;  but,  by  4  O.  II.  c.  26,  they  must  be  in  English,  and  written 
in  a  legible  hand,  under  the  penalty  of  50/.  The  indictment  must  be 
written  in  words  at  length,  without  abbreviations  or  figures ;  except 
where  it  may  be  necessary,  as  in  indictments  for  libels,  sending  threat- 
ening letters,  or  for  not  executing  a  warrant,  or  not  obeying  an  order  of 
justices,  to  set  out  a  fac-simile  of  a  written  instrument,  when  both  are 
rily  admitted  (c). 

a  pecnniary  penaltj,  and  a  subsequent 
statute  makes  it  felony,  an  indictmenC 
for  the  felony  concluding  against  the 
form  of  the  statute,  in  the  singular,  is 
right,  R.  y.  Pirn,  R.  &  Ry.  425.  As  to 
amending  a  mistake  of  this  kind,  see 
Reg.  T.  Lawt  ante,  p.  198. 

la)  7  G.  IV.  c.  64,  s.  20. 

h)  R.  T.  Smitht  2  Doug.  441. 

(e)  See  2  Hale,  170;  R,  t.  ifown, 
1  East,  180;  2  £ast,  P.  C.  1123 ;  and 

q2 


(ti)  2  Hale,  190,  192;  1  Chit.  Cr.  L. 
290,  1st  ed. ;  Archb.  Cr.  PI.  &  Et.  8  ed. 
55,  see  pott,  sect.  4. 

(x)  Re^,  T.  Poliy  and  another,  C.  & 
Kir.  77.  (BnrgUry,  JBr«AgfM,J.)  So  in 
hone  stealing,  JUg.  v.  ARdrewe,  id. 
81,  n.  Aldermm,  B. 

(y)  Wettwood'g  ease^  2  Hale,  173. 

(j)  Oamriearde  {Barl)  v.  Stoiet,  7 
Ease,  520,  and  caaes  1  Chit.  Cr.  L.  292, 
n.    It  one  atatute  subjects  an  offence  to 


228  or  indictments; — finding  tkue  bill; — process  of  arrest. 

The  names  of  the  witnesses  who  are  to  support  the  chai^  before  the 
grand  jury  should  be  indorsed  on  the  back  of  the  bill  when  copied  on 
parchment,  and  the  witnesses  should  then  be  sworn  in  court  by  the 
clerk  of  the  peace  or  crier,  ready  to  go  before  the  grand  jury  when 
required  (d). 

Finding  of  Grand  Jury.] — ^The  grand  jury  having  decided  on  the 
bill  in  the  manner  already  considered  (e),  attend  the  court,  and  by 
their  foreman  return  it  into  court,  by  delivering  it  ingrossed  on  parch- 
ment, and  indorsed  either  **  a  true  bill,"  or  *'  no  true  bill,"  according 
to  their  finding,  to  the  clerk  of  the  peace ;  who  thereupon,  after  asking 
them  if  they  agree  **  that  the  court  shall  amend  matter  of  form,  not  al- 
tering matter  of  substance  "  (/),  to  which  they  assent,  states  the  sub- 
stance of  the  bill  and  the  indorsement  of  it,  and  usually  places  it  on 
the  file,  though  this  is  not  necessary  (g). 

Process  to  bring  Party  Indicted  into  Court  after  Bill  found  against 
him  for  Felony,] — On  a  bill  being  found  for  felony,  if  the  party  in- 
dicted be  not  in  custody,  or  under  recognizance  to  appear,  the  court 
will  on  application  to  the  clerk  of  the  peace  (A),  issue  a  capias  (i), 
tested  by  the  two  senior  justices  who  are  present  (j),  directing  the  sheriff 


ctses  collected,  3  Burn,  J.,  tit.  Imdiet- 
mentt  Archb.  Crim.  PI.  &  Ev.  8th  ed. 
44. 

(J)  Essential  to  be  attended  to,  iZ.  t. 
Dickenson,  ante.  Even  the  coart  of  Q. 
B.  cannot  compel  prosecator  to  give  de- 
fendant the  additions  and  places  of  resi- 
dence of  these  witnesses,  Reff.  ▼.  Gordon^ 
12  L.  J.  (M.  C.)  84  ;  2  D.  P.  C.  (N.  S.) 
417,  Paiteaon,  J. 

(e)  Jnte,  p.  183. 

(/)  This  is  in  order  to  enahle  the 
court  to  amend  a  clerical  error,  2  Hawk, 
c  25,  8.  28. 

(g)  4  Harg.  St.  T.  745. 

(A)  The  central  criminal  court  in 
January  1842,  ordered  that  whenever  a 
prosecutor  shall  have  preferred  a  hill  of 
indictment  against  a  defendant,  and  shall 
move  the  court  for  process  to  issue  upon 
the  said  indictment  against  the  said  de- 
fendant, the  prosecutor  so  applying,  shall 
before  such  process  shall  issue,  himself 
enter  into  such  recognizance  as  the  court 
shall  direct,  to  prosecute  the  law  with 
effect  against  the  said  defendant.  C.  & 
Mar.  254. 

(i)  2  Hale,  52  ;  Dalt.  J.  199,  c.  193, 


p.  472,  473:  1  Chit.  Cr.  L.  214.  Isted. 

(j)  Semble,  one  (the  senior)  justice 
would  suffice,  2  Hawk.  c.  27|  s.  8.  The 
following  is  the  form : — Victoria,  by  the 
grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  queen,  de> 
fender  of  the  faith,  to  the  sheriff  of  the 

county  of ,  greeting.     We  command 

you  that  you  omit  not  by  reason  of  any 
liberty  in  your  bailiwick,  but  that  you 

enter  the  same,  and  take  A.  O.,  of 1 

in  your  county,  yeoman,  if  he  should  be 
found  in  your  bailiwick,  and  him  cause 
to  be  safely  kept,  so  that  you  have  his 
body  before  our  justices  assigned  to 
keep  our  peace,  and  also  to  hear  and 
determine  divers  felonies,  trespasses, 
and  other  misdemeanours  in  the  said 
county,   committed    at  — ,  in  yoor 

county,  on  the  day  of next 

ensuing,  to  answer  unto  us  concerning 
divers  trespasses,  contempts,  and  of- 
fences of  which  he  is  indicted;  and  have 
you  there  then  this  writ.    Witness  J.  P. 

and  K.  P.,  at  ,  the  day  of 

— ,  in  the year  of  our  reign. 

The  return  is  as  follows  where  the 
party  is  not  taken. 
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of  die  coaoty,  or  county  of  a  city,  to  take  the  offender  and  him  safely 

keep,  so  that  he  may  have  him  at  the  next  general  quarter  sessions  for 

the  eoanty,  so  to  answer  concerning  the  felony  for  which  he  has  been 

indicted.     If  he  does  not  appear,  is  not  taken,  or  escapes  after  being 

taken,  ao  alias  and  pluries  capias  will  issue  in  succession,  and  if 

QBavailing,  a  writ  of  exigent  (k)  may  be  awarded,  that  the  offender 

luy  be  called  to  surrender  at  five  successive  county  courts,  in  order  to 

OQtJaw  him  if  he  does  not  before  the  return  of  the  exigent  render 

biinsdf,  or  in  bailable  cases  find  bail  before  other  justices,  and  thus 

sopersede  it  (/)•     By  4  &  5  W.  &  M.  c.  22,  s.  4,  a  writ  of  proclama- 

tioQ  must  issue  at  the  same  time  as  the  exigent,  bearing  the  same 

teste  and  return,  requiring  generally  the  defendant  to  render  himself 

to  the  sheriff,  so  that  he  may  have  his  body  before  the  justices  on  the 

Rtam  day  of  the  exigent  (m). 

If  the  defendant  does  not  appear,  nor  is  taken  on  or  before  the  fifth 
county  coart,  or  day  of  eiaction  under  the  writ  of  exigent,  judgment 
of  outlawrj,  or  if  a  woman,  of  waiver,  is  given  by  one  or  more  of  the 
coroners  of  the  county  (n).  An  outlawry  thus  had,  if  regularly  carried 
through  all  its  stages,  amounts  to  a  conviction   even  in  a  capital 


Process  io  bring  Party  into  Court  after  Bill  f<mnd  against  him 
fw  Misdemeanour^  or  Articles  of  Peace  presented*] — Where  an  in- 
dictment is  found  at  the  sessions  for  a  misdemeanour,  or  if  articles  of 
the  peace  are  presented  against  parties  who  are  not  under  recognizance 
to  appear  there,  and  do  not  appear,  the  prosecutor,  if  desirous  to  pro- 
ceed to  outlawry,  may  obtain  a  venire  facias  ad  respondendum,  which 
is  in  the  nature  of  a  summons  to  appear  within  fifteen  days  between  the 
tote  and  return  {p).  This  (or  a  distringas)  (q)  is  the  usual  process  on 
an  indictment  against  a  parish  for  not  repairing  a  highway  ;  and  is 
served  on  any  two  of  its  inhabitants  who  live  within  the  county  (r). 
If  the  defendant  does  not  appear,  and  the  sheriff  returns  that  he  has 
suunooed  him,  a  distringas  may  be  issued,  and  an  alias  from  time  to 

Jlitoit.]— At  wbicli  day ,  sheriff  (»)  See  2  Hale,  204  ;  25  Ed.  III.  at. 

of  Ike  county  afonMid,  made  a  retain      5,  c.  14  ;  4  Bla.  C.  319 ;  4  T.  R.  537, 


tint  tke  vithro-oamed  A.  O.  is  not  found  ficc. ;  and  1  Ch.  Cr.  L.  356. 

ia  fau  buUwick,  and  he  did  not  come.  (o)  R.  t.  Vamdell,  4  T.  R.  543 ;  poMt, 

Therefore  it  ia  commanded  as  before.  Ch.  V.  s.  10. 

(t)  Id,  c  193,  p.  472.  473  ;   4  Ch.  (p)  1  Ch.  Cr.  L.  1st  ed.  350;  4  trf. 

Cr.  L.215.  212. 

(/)  I  Ch.  Cr.  L.  353,  354.  (q)  4  Chit.  Cr.  L.  Ist  edit.  213. 

(•)  IS.  355;  4  T.  R.  521,  535,  R.  ▼.  (r)  M.  t.  Cliftom,  5  T.  R.  503,  505  ; 

YndeU.  pott,  Ch.  VI.  a.  19. 
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time,  by  which  he  loses  issues  on  each  default ;  but  if  he  is  not  sum- 
moned, then  a  capias  issues,  and  the  prosecutor  may  go  on  to  outlawry, 
as  in  felony. 

Bench  Warrant  and  Certificate  of  Indictment  found.] — But  the 
prosecutor  has  also  a  right  in  the  last- mentioned  cases,  as  well  of  misde- 
meanour as  felony,  during  the  session  at  which  the  bill  is  found,  or 
the  articles  exhibited,  to  have  a  bench  warrant  against  the  offender  to 
apprehend  him,  and  bring  him  immediately  into  court  to  answer,  or, 
if  the  court  is  not  then  sitting,  before  the  signing  or  some  other  justice 
of  the  county,  &c.  to  find  sureties  for  personal  appearance  at  the  then 
present,  or  at  the  next  session.    This  warrant  is  obtained  from  the  clerk 
of  the  peace,  and  must  be  signed  by  two  justices  at  least,  and,  as  is 
said  by  Hawkins  («),  while  the  court  is  sitting.     If  the  sessions  are 
over,  the  clerk  of  the  peace  will,  on  application  of  the  prosecutor,  grant 
a  certificate  of  the  indictment  having  been  found,  on  which  any  judge 
of  the  queen's  bench,  or  justice  of  peace  of  the  proper  county  acting 
out  of  session,  will  grant  a  warrant  for  apprehending  the  defendant, 
and  oblige  him  to  enter  into  recognizance  to  appear  at  the  next  ses- 
sions to  answer  the  indictment,  or,  for  want  of  sureties,  will  commit 
him  (/).    This  is  the  established  practice,  independently  of  48  G.  HI. 
c.  58,  8.  1,  and  other  statutes  (u). 

Practice  as  to  Bench  Warrants  where  Offender  though  under 
Recognizance  to  appear^  does  not.] — Where  the  party  indicted  is 
under  recognizance  to  appear  at  the  sessions  at  which  the  indict* 
ment  is  found,  no  process  can  be  had  against  him  during  that  ses- 
sion ;  because,  being  looked  on  at  law  as  one  day,  whatever  may  be 
its  duration,  the  defendant  has  the  whole  of  it  in  which  to  make  his 
appearance  (x).  But  if  he  has  not  appeared,  the  prosecutor  may 
bespeak  a  bench  warrant  during  the  session,  which  will,  it  is  said,  be 
issued  at  the  close  thereof  (y).  If  no  bench  warrant  be  applied  for 
before  the  sessions  are  over,  the  clerk  of  the  peace  will  grant  the  pro- 
secutor a  certificate,  that  the  indictment  has  been  found  against  the 
defendant,  upon  which  a  warrant  will  be  granted  by  any  single 
justice  of  peace  for  arresting  the  party,  and  obliging  him  to  enter 
into  recognizance  to  appear  at  the  next  sessions  {viz.  after  the  arrest, 


i: 


t)  Lib.  2,  c.  27,  «.  8.  1st  edit. 

0  See  1  Ch.  Cr.  L.  339,  340.  (y)  Rid.    But  tee  2  Hawk.  c.  27, 

(«)  See  6  Buro  J.,  tit.  Warranty  8.  3.  t.  8,  aboTe  dted. 
(s)  2  Salk.  607  ;  1  Ch.  Cr.  L.  342, 
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and  nci  after  the  date  of  the  warrant),  to  answer  the  indictment. 
It  does  not  appear  necessary  to  renew  this  warrant  at  every  session, 
though  it  remain  unexecuted  (z)  :  and  it  may  be  backed  for  execution 
io  any  other  county  (a). 

Backing  or  indorsing  Warrant »] — By  24  G.  II.  c.  55 ^  a  justice  of 
the  county  or  place  where  an  offender  may  be,  shall,  on  proof  on  oath 
of  the  hand-writing  of  the  justice  granting  a  warrant  in  some  other 
county,  &c.  indorse  his  name  thereon,  thus  authorizing  the  offender  to 
be  taken  before  the  justice  so  indorsing,  or  any  other  justice  of  that 
county.  If  the  offence  be  not  bailable,  or  is  bailable,  but  bail  are  not 
^nd,  the  constable  must  take  the  offender  before  some  justice  of  the 
county  where  the  offence  is  committed.  If  the  offence  is  bailable,  and 
bail  are  found,  the  justice  who  indorsed  the  warrant  is  to  bail  the  party, 
and  deliver  the  recognizance,  examination,  or  confession,  and  all  pro- 
ceedings to  the  constable,  who  is  to  deliver  them  to  the  clerk  of  the 
county  where  the  offence  is  committed. 

At  common  law,  if  A.  committed  a  felony  in  the  county  of  B.,  and 
then  went  into  county  C,  a  justice  of  C.  miglit  issue  his  warrant  to 
take  him,  and  take  his  examination,  and  commit  him  to  jail  in  C, 
from  whence  he  m^ht  be  removed  by  habeas  corpus  to  B.,  to  take  his 
trial  (b)  ;  and  a  justice  might  grant  a  warrant  to  apprehend  a  person 
bebg  within  his  jurisdiction  who  had  committed  an  offence  in  Ireland, 
or  a  foreign  country  (c).  By  stat.  7  G.  IV.  c.  38,  he  may  grant  like 
warrant  where  the  offence  was  committed  at  sea  or  within  the  admiralty 
jurisdiction. 

Fresk  Indictment.] — If  the  bill  be  not  found,  or  if  the  indictment 
ii  defective  and  quashed  (as  to  which,  see  post^  Ch.  VII.  s.  4),  a 
new  and  more  regular  one  may  be  framed  and  sent  to  the  same  or  a 
subsequent  grand  jury,  for  their  finding  ((/).  So  that  the  mere  in- 
safficiency  of  the  finding  affords  no  future  indemnity  to  the  party 
indicted  (e). 

(z)  8  T.  R.  110.  Taunt.  43,  per  Heathy  J.    And  see  sU- 

(m)  See  1  Ch.  Cr.  L.  339,  343,  Ist  tutes  collected  6  Barn '■  J., /iV.  FTarran/, 

edit,  and  forms  of  c«pUs,  alias,  pluries  s.  3,  as  to  backing  Irish,  &c.  warrants. 
oiscat,  proclamation,  &c.  as  well  as  QiMcre  as  to  issuing  warrant  for  offence 

Wmdi  warrants,  certificates  of  derk  of  committed  at  sea  ? 
pcKC.  ftc  &e.,  4  Ch.  Cr.  Law,  Ch.  8.  (d)  4  Bla.  Com.  305  ;  Bac.  Ab.  tit. 

(b)  1  Hale,  580  ;  1  Ch.  Cr.  L.  35,  Indictment  (D  2),  see  ante,  p.  85,  193. 
1st  ed.  (e)  1  Ch.  Cr.  L.  325,  1st  ed. 

(e)  R.  ▼•  Kimberlep,  Stra.  848;    4 
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SECTION  II. 

Of  Prosecution  bt  Presentment. 

By  Grand  Jury,  and^  formerly,  by  Justices,] — Presentments  may 
be  by  the  oath  of  any  twelve  of  the  grand  jury  at  common  law,  for 
offences  within  their  own  knowledge  (/),  with  the  exception  hereafter 
mentioned  as  to  highways  and  turnpike  roads.  If  the  offence  is  one 
of  which  they  can  thus  take  legal  cognizance,  no  bill  is  sent  before 
them  (g).  They  deliver  their  presentment  into  court  to  the  clerk  of  the 
peace,  who  puts  it  into  the  form  of  an  indictment,  on  which  process 
may  issue,  as  in  the  ordinary  case  of  an  indictment  found ;  but  the 
presentment  in  its  first  state  is  only  considered  a  bill  on  which  an  in- 
dictment is  framed  (A). 

The  most  usual  presentment  was  by  a  grand  jury  at  common  law,  or 
by  a  justice  of  peace  (t),  under  13  G.  III.  c.  78,  s.  24,  for  default  in 
repair  of  some  **  highway,  causeway,  or  bridge ;"  but  that  act  is  now 
repealed  by  5  &  6  W.  IV.  c.  50,  s.  l,so  that  the  power  of  a  justice  to 
present  any  bridge  is  gone  (k).  By  s.  99,  it  is  declared  unlawful  to 
take  or  commence  any  legal  proceeding  by  way  of  presentment  {e.  g., 
by  a  grand  jury  or  justice)  against  the  inhabitants  of  any  parish,  or 
other  person,  on  account  of  any  highway  or  turnpike  road  being  oat 
of  repair. 

This  mode  of  prosecution  by  a  grand  jury,  even  for  non-repair  of  a 
county  bridge,  is  disused. 

In  many  counties  constables  were  accustomed  from  early  times  to 
make  presentment  at  the  quarter  sessions  of  various  offences  within 


(/)  2  Hale,  161 ;  Lambard,  1. 4,  c.  5. 
The  form  of  a  presentment  by  a  grand 
jury  reiembles  an  indictment,  (see,  bow- 
ever,  Andrews's  R.  285,)  except  in  its 
commencement,  which  is  here  subjoined. 

Berkshire,  to  wit.  Be  it  remembered, 
that  at  a  general  quarter  session  of  the 
peace  of  our  Lady  the  Queen,  holden  at 
— —  for  the  said  county,  on  — 
the day  of in  the  said  year 


of  the  reign  of,  &c. 


before  A.  B. 


and  C.  D.,  Esqrs.,  and  the  Rev.  P.  Q., 
clerk,  and  others,  their  companions,  jus- 
tices of  our  said  Lady  the  Queen,  as- 
fcigned,  &c.  It  is  presented  by  the  oath, 
[as  to  adding  **  and  affirmation,**  if  any 
grand  juror  bea  quaker  or  moravian,  see 


fln/e,  p.  200]  of  M.  N.,  O.  P.,  Q.  R., 
&c.  (stating  the  names  of  the  grand 
jurors),  good  and  lawful  men  of  the  said 
county,  then  and  there  sworn  and  charged 
to  inquire  for  our  said  Lady  the  Queen, 
and  the  body  of  the  said  county,  as  foU 
loweth,  that  is  to  say :  Berkshire  afore- 
said ;  the  jurors  &c.,  as  in  an  iodiet- 
ment. 

{g)  2  Hawk.  B.  2,  c.  2,  s.  151. 

(A)  4  Bla.  Com.  301. 

(t)  See  a  late  instance,  R,  ▼.  Derby- 
shire  (Inhabitantt),  3  B.  5c  Adol.  147. 

(k)  Seel3  6.IlI.c.  78,  s.21,s.  119. 
See  R.  T.  Mawgan  (/iiA.),  8  Ad.  &  E. 
496  ;  3  Nev.  &  Per.  502,  as  to  proseca- 
tions  pending  on  20  March,  1836. 
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tr  districts.  They  were,  however,  of  do  validityy  unless  they  went 
before  tbe  grand  jnry  and  made  oath  to  the  truth  of  the  facts  which 
they  presented  (/).  As  much  expense  and  vexation  had  arisen  from 
presentments  by  constables,  which  they  were  required  to  sign  at  a 
petty  sessions,  in  order  to  their  being  delivered  by  the  high  constables 
to  the  ensuing  quarter  sessions,  it  was  enacted  by  7  &  8  G.  IV.  c.  38, 
that  **  no  petty  constables  shall  be  required,  at  any  petty  session  or  else- 
wkere,  to  make,  nor  shall^iny  high  constable  be  required  at  any  gene- 
ral gaol  delivery,  great  session,  or  general,  or  quarter  session  of  the 
peace  in  Eogland,  to  deliver  any  presentmeot  respecting  popish  recu- 
sants, persona  absenting  themselves  from  their  parish  church,  or  any 
odier  place  of  religious  worship  licensed  by  authority,  rogues  and 
TsgabondSy  inmates,  retailers  of  brandy,  ingrossers,  forestallers,  re- 
giators,  profane  swearers  and  cursers,  servants  out  of  service,  felonies 
and  robberies,  unlicensed  or  disorderly  ale-houses,  false  weights  and 
measures,  highways  and  bridges ^  riots,  routs,  and  unlawful  assemblies, 
and  whether  the  poor  are  well  provided  for,  and  the  constables  are 
legally  chosen  and  sworn."  As  this  enumeration  comprises  almost,  if 
not  all  matters,  which  ever  were  presented  (m),  it  may  be  fairly  assumed 
that,  except  perhaps  in  Middlesex  (m),  presentments  by  constables  will 
be  discontinued,  and  that  in  future,  indictments  will  be  substituted  in 
the  necessary  cases ;  particularly  as  a  presentment  when  made  by  a 
constable  carries  no  case  further  than  appearance,  till  it  is  taken  up 
by  a  private  prosecutor. 


SECTION  III. 

Of  Prosecution  bt  Information. 

Prosecutions  by  information  at  the  quarter  sessions  can  only  be  in- 
stituted in  cases  where,  by  a  penal  statute,  an  informer  is  allowed  to 
take  this  course  to  recover  the  penalty.  See  21  J.  c.  4  ;  18  £1.  c.  5  ; 
31  £1.  c.  5.  As  this  proceeding  is  general  disused,  the  space  occupied 
in  the  last  edition  will  be  here  devoted  to  more  pressing  matters. 

{/)  See  JL  V.  Bridjfwttierand  T^mUon  »h$re  (/uttietf),  1  Man.  &  R.  272. 

Cmml  Ontpmt^,  7  B.  &  C.  514.     It  is  (m)  ABtopretentmenUmadebypetty 

vorth  notice  that  thongh  this  case  was  constables  of  Middlesei,  to  the  grand 

not  argned  til!  some  time  after  the  pass*  jnry  of  Middlesex,  see  1  Chit.  Cr.  L. 

ing  of  7  &  8  G.  IT.  c.  38,  that  act  does  310,  and  Mr.  Jastice  LiitledaU'a  charge 

not  appear  to  have  been  mentioned  in  to  the  grand  jnry  of  Middlesex,  Michael- 

the  absent.    Its  anthority  is  therefore  mas  Term,  1837,  paai.  Chap.  VI.  s.  17, 

of  IcM  wci^.    See  also  H.  v.  Somemt'  and  1  Chit.  Cr.  L.  1st  ed.  167. 
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CHAPTER  V. 

OP  FELONIES  USUALLY  PROSECUTED  AT  SESSIONS,  WITH 

FORMS  OF  INDICTMENTS. 


8BCTI0NS. 
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y. — Of  Stealing  and  Severing  Mine* 
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to  eteal  thinge  affixed  to  Build" 
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maging with  intent  to  Steal, 
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'QfLarcenoue  Qfencee  rele^g 
to  Deer,  279. 

'Of  Lareeng  hy    TenanU   and 
Lodgere,  282. 

'Of  Larceny  by  Senrante,  282. 

-Of  Feloniotie  Emkezxlement  hy 
Servante,  284. 

'Of  Acceeeoriee,  292. 

-Of  Reeeivere  qf  etolen  Goodt^ 
298. 


Xlll.'-OfKUiing,  Maiming,  or  Wound- 
ing Cattle,  303. 

XIV. — QfFeloniee  rarely  proeeeuted  at 
Seeeioni,  303. 


SECTION  I. 

Of  the  Customary  Jurisdiction  of  the  Sessions  in 

Cases  of  Felony. 

Offences y  which  may  be  made  the  subject  of  prosecution  at  ses- 
sions are  felonies  and  misdemeanours.  Of  these,  felonies  demand  the 
first  notice,  as  of  the  higher  degree,  and  taken  first  in  order  of  trial. 

Felonies,  what.]  —The  word  ^*  felony  "  in  an  ancient  act  («.  g,  Mag. 
Ch.  ch.  22),  means  all  manner  of  felonies  punished  by  death,  aud  not 
petty  larceny,  which  is  notwithstanding  **  felony  "  (a).    Felony  ex  vi 


(a)  2  Inst.  37. 
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terwimi  suptificat  quodlibet  capitale  crimen  felleo  animo  perpetra^ 
tMm{b),  Any  discuBsion  on  the  etymology  or  history  of  this  name  as 
indicatife  of  a  large  class  of  crimes,  would  be  out  of  place  in  this 
vork.  In  practice  it  now  applies  to  all  offences  ranging  between  treason 
aod  misdemeanours,  whether  capital,  or  punishable  widi  transportation, 
ine^  whipping,  or  imprisonment  with  hard  labour,  at  the  discretion  of 
the  court. 

What  Felonies  prosecuted  at  Sessions."] — The  felonies  usually  pro- 
secuted at  the  sessions  are  those  offences  against  property  which  par- 
take of  the  nature  of  theft  or  embezzlement,  without  the  aggravating 
drcomstances  which  subject  them  to  capital  punishment,  or  to  exile  for 
life  (c). 

Until  late  years,  indeed,  the  sessions  professed  only  to  take  cognizance 
of  petty  larcenies^  that  is,  of  larcenies  where  the  article  stolen  was 
wiibin  the  value  of  I2d. ;  and,  therefore,  although  in  practice  they 
often  tried  cases  where  the  article  stolen  was  really  more  valuable,  it 
was  usual  to  lay  its  value  in  the  indictment  within  that  sum ;  but  as 
the  distinction  between  grand  and  petty  larceny  is  now  abolished  (cf), 
and  every  larceny,  whatever  may  be  the  value  of  the  property  stolen, 
is  subject  to  the  previous  incidents  of  grand  larceny,  all  courts  which 
before  had  power  to  try  petty  larceny,  may  try  every  case  of  simple 
brceny,  without  reference  to  the  value.  The  court  of  quarter  sessions 
will  now  try  every  case  of  simple  larceny. 


SECTION  II. 

Or  Simple  Larcent  at  Common  Law. 

Larceny f  what,] — Larceny  at  common  law  is  the  fraudulent  and 
WTongful  taking  and  carrying  away  from  the  actual  or  constructive 
poeession  of  another,  and  against  his  will,  personal  and  moveable 
goods,  being  the  property  of  another,  without  any  claim  or  pretence 
of  right,  and  with  intent  wholly  to  deprive  the  owner  of  them,  and 
to  appropriate  them  to  the  use  of  the  taker  (e).     To  constitute  the 

(A)  Co.  Lit.  391,  a.  dioo,  quia,  tine  animo  furandi,  non  com- 

<e)  See  aa/e,  p.  157,  Dalt.  c.  185.  mittitur."    And  see  caaes  collected,  2 

<d)  7  &  8  G.  IV.  c  29,  8.  2.  Manh.  R.  573. 
(«)  See  Bneton,  lib.  3,  c.  32.    De  By  the  ciTil  law,  Justinian's  Inst.  lib. 


••  Foitam    eat    eontreetatio  4,tit.l,s.7.   DeaffectnfurandL  <*Far- 

(baadliDg,  dallying  with)  rei  aliense  frau-  tnm  sine  qfeetu  fnrandi  non  commit- 

dalenta,  cnm  animo  fnrandi,  invito  iUo  titur."     Blackstone's  definition  of  iar- 

»,  cajns  res  ilia  fnerit;  com  «itnio,  ceoy,  vol.  iv.  ch.  17,  is  laaperfect. 
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crime,  then,  six  circumstances  must  occur; — 1.  A  taking; — 2,  A 
carrying  away ; — 3.  The  goods  must  be  personal ;— 4.  The  goods  when 
taken  must  be  actually  or  constructively  in  the  possession  of  another ; 
— 5.  They  must  be  the  property  of  another ;  and — 6.  There  must  be 
a  felonious  intent  in  the  taker. 


What  constitutes  a  Taking,] — First,  there  must  be  a  taking.  As 
every  larceny  includes  a  trespass,  no  abstraction  of  property,  with  the 
express  consent  of  the  owner,  can  under  any  circumstances  be  larceny; 
and  if  a  person  projects  a  robbery  for  purposes  of  his  own,  and  facili- 
tates the  execution,  the  parties  who  join  with  him,  however  crimiDal, 
cannot  be  held  guilty  of  this  offence  (/).  But  if  the  owner,  suspecting 
a  design  to  rob  him,  and  wishing  to  detect  the  offenders,  directs  a  ser- 
vant to  appear  to  join  in  the  scheme,  and  assist  it  till  it  be  completed, 
yet  if  the  original  intent  to  rob  existed  independent  of  the  owner,  and 
he  assisted  only  in  its  development,  the  crime  will  remain  unaltered  {g). 
And  if  thieves  break  into  a  house,  and  a  servant,  by  his  master's  desire, 
show  them  the  place  where  the  plate  is  deposited,  they  will  be  guilty  of 
larceny  in  removing  it  (/i).  A  servant's  taking  his  master's  beans  from 
a  granary,  by  means  of  false  keys,  is  larceny,  though  he  gives  it  to  his 
master's  horses  in  addition  to  their  usual  allowance ;  for  it  was  done 
fraudulently  and  with  intent  wholly  to  deprive  the  owner  of  his  property 
without  his  consent ;  and  the  purpose  to  which  the  beans  were  intended 
to  be  applied  did  not  alter  the  case  (i). 

As  there  must  be  a  taking^  it  follows  that  to  render  a  party  a  prin- 
cipal felon,  he  must  be  present  at  the  act,  or  so  near  as  to  be  able  to 
assist  in  the  execution  of  the  purpose ;  and,  therefore,  it  has  been  held 
that  going  towards  a  place  where  a  felony  is  to  be  committed  in  order 
to  assist  in  carrying  off  the  property,  and  assisting  accordingly,  will 
not  make  a  man  a  principal  in  larceny,  if  he  was  at  such  a  distance  at 
the  time  of  the  taking  that  he  could  render  no  assistance  in  that  act(^); 


(/)  Foster,  122. 

ij/)  R,  ▼.  Eggintim  and  others,  2  B. 
&  P.  508. 

(A)  Per  I%omps(mt  B.,  2  Leach,  922. 

(i)  By  eight  jadges  against  three  in 
R.  ▼.  Morjlt  and  Aver,  R.  &  Ry.  307 ; 
Reg.  V.  Handley,  1  C.  &Mar.  547,  Pat- 
teton,  J.:  Reg,  ▼.  Uebame,  5  Joriat, 
200,  Parke,  B.,  S.  P.  See  Jurist,  No. 
226,  May  8,  1841,  p.  355.  Another 
reason  was  assigned  by  some  of  the 
jadges,  vi2.  that  the  additional  allowance 
of  beans  diminished  the  prisoner's  work 


as  servants,  which  as  a  motive  lueri 
cauea  was  an  ingredient  in  the  case. 
See  R.  ▼.  Cabbage,  poet,  p.  247.  How- 
ever Gumey,  B.,  has  held  this  immateriiL 
Reg,  V.  Careewell,  5  Jurist,  251.  JSrt- 
kine,  J.,  held  that  if  a  servant  Ukes  bis 
master's  property  and  hands  it  over  to 
another  as  a  gift,  it  is  as  much  a  felony 
as  if  he  sold  it  or  took  it  to  a  pawn- 
broker's and  pledged  it,  Reg,  v.  White 
and  Seilere,  9  C.  &  P.  344. 

(k)  R.  V.  KeUy,  Ross.  &  Ry.  421. 


<t 
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tboogh  if  he  keeps  watch  while  RDOther  takes,  he  will  be  deemed  to 
join  in  the  takiDg.  And  if  a  man  employ  aa  innocent  and  uncon- 
scious agent,  as  a  child  or  a  lunatic,  to  take  goods,  he  will  be  con- 
sidered as  taking  by  their  hands,  and  will  be  guilty  of  larceny  as  a 
prindpal  (/). 

2,  Wkai  is  a  carrying  away^  or  asportavit] — ^There  must  be  a 
carrying  away.  That  is,  there  must  be  a  complete  severance,  and 
9tme  such  remoYal "  from  the  place  where  they  were,  that  the  felon 
had  for  the  instant  at  least  the  entire  and  absolute  possession  "  (m). 
Thus,  where  a  man  had  in  his  pocket,  keys  tied  to  the  strings  of  his 
pone,  which  last  the  prisoner  snatched,  and  held  in  his  hand,  but  was 
detected  before  he  had  obtained  the  keys  or  severed  the  purse  from 
them,  this  was  holden  not  to  be  larcepy  (ft).  So,  where  a  card  of  lace 
by  in  a  shop  window,  one  half  being  unwrapped  from  the  card  and 
hoi^  across  the  window  for  the  purpose  of  exhibition,  and  the  other 
hilf  remaioiDg  on  the  card  which  was  lying  near  a  block  in  the  window, 
sod  the  prisoner,  by  means  of  a  hook  fastened  to  the  end  of  a  stick, 
drew  through  a  ootterhole  in  the  window-frame  all  the  lace  which  was 
anwrapped,  and  shook  the  block,  with  which  the  remainder  became 
eotangledy  but  not  so  as  actually  to  remove  it  with  the  lace  upon  it 
from  its  place,  nor  severing  the  portion  of  the  lace  which  had  been 
drawn  tlirough  the  hole  from  the  residue,  it  was  holden  that  he  had  not 
completed  a  larceny  (o).  But  if  the  severance  be  complete,  and  the 
feloiuoias  intention  clear,  the  slightest  removal  will  render  the  offence 
complete.  Thus,  if  a  horse  (in  a  close)  is  taken  with  intent  to  steal  him, 
bat  the  thief  is  taken  before  he  gets  out  of  the  close  (/?),  or  if  a  diamond 
ii  snatched  from  a  lady's  ear,  and  is  dropped  among  the  curls  of  her 
hsfr(g)  ;  if  goods  are  taken  from  a  trunk  and  laid  on  the  floor  (r) ;  or 
RfDoved  from  one  part  of  a  waggon  to  another,  with  intent  to  carry 
then  away  (<) ;  these  will  be  larcenies.     But  the  mere  alteration  of 


(0  H«wk.  B.  2,  c.  33,  «.  12.  See 
Mtf.  V.  Miehmti,  9  C.  &  P.  356.  '•  If 
«e  penon  makes  nie  of  another,  who  ia 
1  acre  instnunent,  to  do  an  act,  the 
thttf  done  is  the  act,  not  fd  him  who  is 
■oriy  the  instmment,  bnt  of  the  per- 
MB  who  uses  him  as  an  instmment," 
per  He/royil,  J.,  Iloti  w.  Wilka,  3  B.  & 
AU.  &13.  Relied  on  by  Aldermm,  B.  1 
Mood.  Cr.  C.  446. 

(m)  By  the  twelve  judges  in  Cherr^9 
cflsf,  as  stated  by  Perryn^  B.,  1  Leach, 
C.  C.  321. 


(n)  Wilkimon^t  eate,  1  Hale,  P.  C. 
508,  cited  1  Leach,  321,  m  no/is,  for 
eepiiiedncn  aaporiavii:  it  still  remaining 
fastened  as  before.  So  in  the  case  of 
goods  in  a  shop  fastened  by  a  string  to 
the  counter,  and  carried  off  as  far  as  the 
string  would  permit,  2  East,  P.  C.  556. 

(o)  Newman^t  ea$e,  O.  B.  1617. 
Dickinson's  MSS. 

{p)  1  Hale,  508. 

(q)  R.  ▼.  Lapier,  i  Leach,  321. 

(r)  Id,  ib,  in  notU, 

(«)  R.  r.  Co9let,  1  Leach,  236. 


238  SIMPLE  larcekt; — what  goods  are  subjects  of  larceny. 

position  of  a  moveable  article  without  entire  change  of  place  will  not 
suffice  :  so  that,  if  instead  of  removing  a  package  from  one  part  of  a 
waggon  to  another,  the  party  merely  turn  it  from  endways  to  length- 
ways for  the  convenient  abstracting  of  its  contents,  after  cutting  open 
the  covering,  but  before  taking  out  any  of  the  contents,  he  will  not  be 
guilty  of  larceny,  but  of  a  misdemeanour  ouly  (/). 

3.  What  De$criptian  of  Goodlf.]— The  goods  must  be  personal  goods, 
and  must  be  things  of  intrinsic  value  in  which  some  one  has  a 
property;  and  they  must  not  be  connected  with  lands  or  buildings 
at  the  time  of  the  takrag.  They  must  be  things  of  some  tntrinsic 
value ;  and,  therefore,  if  they  are  valuable  only  as  evidence  of  claims 
or  demands,  or  title  to  land,  as  notes,  orders,  bills,  or  deeds,  they 
are  not,  at  common  law,  the  subject  of  larceny,  although  now  pro- 
tected by  statute  (u).  So  it  is  no  larceny  to  take  animals  which 
are  regarded  as  of  a  base  nature,  as  dogs,  cats,  foxes,  monkeys,  and 
fenets,  although  domesticated,  which  do  not  directly  or  indirectly  serve 
for  food,  and  the  value  of  which  is  merely  accidental  or  imaginary  (x) ; 
and,  accordingly,  it  has  been  held,  that  an  indictment  for  stealing  ''five 
live  tame  ferrets  confined  in  a  hutch,"  could  not  be  supported,  although 
it  was  proved  that  the  animals  were  tame,  and  had  been  sold  by  the 
prisoner  for  nine  shillings  (y). 

They  must  be  things  in  which  some  one  has  a  property  ;  and,  there- 
fore, animals  fera  naturae  and  unreclaimed^  as  deer  in  a  forest,  conies 


(t)  1  Leach,  236,  no/if.  Raiiiiig  an 
article  op  from  the  boot  of  a  coach  so 
far  ai  to  move  every  part  from  the  apace 
before  occupied,  and  with  iotent  to  cany 
it  away,  is  a  complete  asportation  of  the 
bgg,  R.  Y.  Walsh,  1  Mood.  C.  C.  14. 
Lifting  a  book  entirely  oat  of  a  pocket, 
which,  owing  to  resistance,  dropped  into 
it  again,  is  a  simple  larceny,  but  does 
not  amount  to  a  stealing  from  the  per* 
son ;  by  six  to  three  judges,  R,  ▼.  Thomp- 
iOfi,  id.  76.  Some  miners,  paid  by  owners 
of  ore,  according  to  the  quantity  brought 
to  the  surface,  removed  from  the  heaps 
of  other  miners,  ore  which  the  latter 
had  produced,  and  added  it  to  their  own 
heaps,  in  order  to  make  a  larger  demand 
for  wages.  Held  no  larceny,  as  the  ore 
still  remained  in  possession  of  the 
owners. 

(«)  Ftr.,  formerly  by  8  H.  VI.  c.  12, 
repealed  by  7  &  8  G.  IV.  c.  27,  and  now 
replaced  by  7  &  8  G.  IV.  c.  29,  ss.  5, 


21,  23. 

See  R.  V.  Wetibeer,  Stra.  1133; 
East's  P.  C.  596.  There  the  writing 
stolen  concerned  the  realty;  but  stealing 
the  parchment  on  which  a  record,  &c.  of 
a  court  of  justice  not  concerning  the 
realty  is  written,  is  now  indictable  ss  a 
misdemeanour  by  the  enactments  of  7  & 
8  G.  IV.  c.  29,  s.  21  (see  R,  v.  Walker, 
1  Mood.  C.  C.  155),  and  was  previously 
indictable  as  a  larceny  at  common  law  if 
stated  as  so  much  parchment,  ibid. 

See  an  indictment  for  stealing  writings 
relating  to  real  estate,  which  was  created 
a  miidemtOHOur  by  7  &  8  G.  IV.  c.  29, 
8.  23, /io«f,  Ch.  IV.  last  section. 

(jr)  Hawk.  B.  1,  c.  33,  s.  36. 

(y)  R.  ▼.  Searing,  Russ.  &  Ry.  350. 
This  offence  is  now  punishable  on  sum- 
mary conviction  by  fine,  imprisonment, 
and  whipping,  7  &  8  G.  IV.  c.  29, s.  31, 
33. 


r. 
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m  a  wvren^  fish  in  the  aea  or  in  rivers,  game,  and  wild  fowl,  unless 
domesticated,  are  not  the  subjects  of  larceny  (z).  But  when  appro- 
priated and  confined  (a),  or  so  tamed  as  to  be  habituated  to  return  to 
a  place  provided  by  the  owner,  these  animals  being  "  under  propriety  " 
become  the  subject  of  larceny ;  and,  when  killed,  their  flesh  and  skin 
ve,  in  Vke  manner,  the  property  of  the  lawful  possessor  (&). 

Tbey  must  be  things  unconnected  with  land  or  buildings  at  the  time 

of  the  taking,  or  no  larceny  will  be  committed  at  common  law  by  their 

boB^  sever^  and  immediately  removed.    Thus  it  was  no  larceny  to  dig 

and  carry  away  minerals  from  the  earth ;  to  pull  down  and  carry  away 

any  part  of  a  building ;  to  cut,  gather,  and  take  com  and  fruit,  or  to 

fell  trees  (c),  although  most  of  these  acts  have  been  made  punishable 

hj  statutes  to  be  noticed  hereaiier.     But  if  any  of  these  things  be  at 

one  time  severed  by  the  offender  from  the  land,  and  removed  by  him  at 

another  time,  though  the  severance  was  by  the  offender  himself,  so  that 

the  severance  and  the  removal  cannot  be  regarded  as  one  continued 

ut,  the  removal  will  be  a  larceny.    Thus,  if  coal,  &c.  be  raised  from  a 

mine  in  the  day  time,  and  laid  on  the  surftice  of  the  ground  at  the  mouth 

of  the  pit,  and  be  carried  away  at  night  by  the  same  party  ;  or  if  corn 

be  cut,  or  fruit  gathered,  or  timber  felled,  at  one  time,  and  after  an 

interval  be  carried  away,  without  such  a  continued  presence  of  the  thief 

as  to  make  the  taking  and  carrying  away  one  continued  act  (d) ;  or  if 

a  copper  be  severed  from  the  brickwork  in  which  it  is  set  during  the 

day  time,  and  carried  off  at  night  by  the  same  party  (e) ;  these  will  be 


4.  The  thingt  must  be  taken  from  the  possession  of  another ;  not 
alvap,  indeed,  from  the  actual  possession,  but  from  the  legal  and  con- 
structhe  possession ;  for  if  a  party  acquire  the  possession  of  goods  law- 
fnlly  in  the  first  instance,  and  afterwards  fraudulently  appropriates 
them  to  his  own  use,  he  will  not  be  guilty  of  felony  (/).  Thus,  if  a 
man  loses  goods  and  another  finds  and  converts  them  to  his  own  use, 


(z)  1  Hale,  510.  A  reclaimed  hawk 
is  the  sabject  of  Urceny,  if  koown  to  be 
•o,  1  Hale,  512.  So  are  swam,  though 
at  large  in  a  public  river,  if  lawfoUj 
marked ;  or  whether  marked  or  not,  if 
in  a  priYata  water,  Dalton,  c.  156. 

(a)  X.  f.  fiah  in  a  trunk  or  net,  par* 
tridgea  or  pheaaanta  in  a  mew,  deer  so 
iadoaed  in  a  park  as  to  be  taken  at  plea- 
nire,  I  Hale,  511  ;  1  Haw.  c.  33,  a.  39. 

(»)  /li.  512.  See|Poa#,p.229.   Taking 


pigeons  at  night  out  of  boies  hung  on 
the  owner's  house  is  larceny.  If  they 
roost  there  always,  though  nnconfined, 
R.  V.  Brook9,  4  C.  &  P.  131.  See  Bac. 
Ah.  tit.  Eseeution,  (H  3). 

(e)  1  Hale,  509,  510. 

{d)  1  Hale,  510.     Pott,  p.  254. 

(e)  Lee  ▼.  Riadony  7  Tannt.  191. 

(/)  2  Leach,  835  ;  see  3  Inst.  69 ;  4 
Com.  Dig.  464  ;  Stra.  1015. 


\. 
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being  ignorant  of  their  owner,  and  bond  fide  supposing  that  they  had 
been  lost  or  abandoned,  or  even  that  they  were  his  own  by  right  of 
the  finding,  he  will  not  be  guilty  of  larceny  (g\  unless  they  are  in 
some  place  where  the  owner  might  be  presumed  to  have  deposited 
them:  in  which  case, or  if  the  true  owner  is  known  to  him  (A), or 
from  some  name,  mark,  or  circumstance  may  be  reasonably  expected 
to  be  discovered  (t),  or  if  any  artifice  is  employed  to  conceal  them  (rom 
his  search,  an  original  animus  furandi  is  to  be  inferred  (A).  If  the  taking 
away  was  with  intent  to  steal,  the  restoring  because  a  reward  is  offered 
does  not  prevent  the  taking  from  being  larcenous  (/).  So  a  tailor  con* 
cealing  money  found  in  clothes  sent  him  to  repair  is  guilty  of  larceny  (tn). 
If  the  sheep  of  A.  stray  into  the  flock  of  B.,  and  B.,  not  knowing  it,  drive 
them  home  along  with  his  own  flock,  and  shear  them,  this  is  no  felony ; 
but  it  would  be  otherwise  if  he  did  any  act  for  the  purpose  of  concealing 
them,  for  that  would  indicate  his  knowledge  of  their  being  the  sheep  of 
another  (n). 

Again,  the  driver  of  a  hackney  carriage  taking  a  parcel  left  in  it,  and 
unpacking  it  with  a  view  to  appropriate  its  contents,  is  guilty  of  larceny, 
if  he  knows  the  owner,  or  took  up  or  set  him  down  at  any  place  where 
he  might  have  inquired  for  him  (o). 

Distinction  between  Larceny  and  Swindling,  or  Breach  of  Trust,  in 

by  which  the  owner  might  be  known,  12«9. 
T.  Mole,  C.  &  K.  4 1 7 .  A  coat  which  had 
been  left  on  a  stone  seatbja  roadside  was 
soon  after  found  in  the  prisoner's  pos- 
session ;  Bayley,  B.,  told  the  jury,  that 
in  order  to  find  the  prisoner  guilty,  they 
must  be  of  opinion  that  at  the  time  the 
prisoner  took  the  coat,  he  took  it  animo 
furandi. — That  he  might  have  Uken  it 
with  that  intent,  or,  on  the  contrary, 
very  honestly  intending  to  restore  it  to 
the  owner  if  inquired  after.  Milbume*i 
case,  1  Lewin's  Rep.  251.  See  1  Hale, 
506 ;  R,  Y.  Pope,  6  C.  &  P.  346. 

(0  Per  Rol/e,  B.,  Peg.  ▼.  Peten,  C. 
&  Kir.  245,  but  see  R,  t.  Wynne,  2  East*t 
P.  C.  664 ;  1  Leach  414. 

(m)  R,  T.  Lamb,  2  East,  P.  C.  664, 
c  16,  8.  99 ;  1  Leach,  415,  R.  ?.  Sear; 
Cartwright  ▼.  Green,  eyipra, 

(ft)  1  Hale,  506. 

(o)  R.  ▼.  Wynne,  2  East,  P.  C.  664  ; 
1  Leach,  413,  cited  7  M.  &  W.  632 ;  the 
case  of  a  coachman  opening  a  box,  in- 
tending  to  be  honest,  but  afterwards 
altering  his  mind :  and  see  Reg,  t.JeuJtint 
(Stephen),  9  C.  &  P.  28,  poet. 


(g)  In  Reg.  ▼.  Petere,  C.  6c  Kir.  245, 
Rol/e,  B.,  puts  the  case  of  an  apple 
lost  and  found,  as  distinguished  from 
500/.  in  like  circumstances.  See  1  Hawk. 
Ch.  33, 8.  2  ;  Reg.  r.  Reed,  1  C.  &  Mar. 
306. 

(A)  Thus  where  a  carpenter  to  whom 
plaintiff  sent  a  bureau  to  be  mended, 
and  by  unnecessarily  breaking  it,  found 
money  secreted  in  it,  and  kept  it,  it  was 
held  to  be  larceny.  Cartwright  ▼.  Green, 
8  Vesey,  405  ;  2  Leach,  952 ;  see  Merry 
T.  Green,  7  M.  &  W.  623. 

(t)  A.S  by  a  mark  on  the  property  by 
which  the  owner  may  be  traced,  if  the 
finder  takes  no  step  to  restore  it,  and 
converts  it  to  his  own  use,  R.  v.  Jamee, 

2  Rnss.  C.  &  M.  102 ;  see  Reg.  r.  Kerr, 
8  C.  &  P.  176. 

(k)  1  Hawk.  c.  33,  s.  2.  The  old  rule 
was  "  if  one  lose  his  goods  and  another 
finds  them,  though  he  convert  them 
animo  furandi  to  his  own  use,  it  is  no 
larceny,  for  the  first  taking  was  lawful," 

3  Inst.  108,  see  7  M.  &  W.  631.  And 
this  holds  in  a  case  of  pure  finding,  as  of 
a  purse  in  a  road,  there  being  no  mark 
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Cases  of  Sale,  Hiring,  Loan,  Bailment  on  Trial,  Deposit.] — ^There 
are  two  classes  of  cases  under  this  head  id  which  the  question  of  lar- 
oeo  J,  or  DO  larceny,  may  arise.  First,  where  the  owner  or  lawful  pos- 
aesK»r  has  been  induced  voluntarily  to  part  with  the  actual  custody  of 
pcopertj  to  a  wrong  doer ;  in  which  case  the  offence  of  depriving  him 
of  it  altogether  may  be,  according  to  circumstances,  either  larceny  or 
fiJse  preteoce  :  Second,  where  property  has  been  delivered  to  a  bailee 
for  a  special  purpose,  who  afterwards  appropriates  it  to  his  own  use,  in 
vbich  case  the  offence  may  be  either  larceny,  or  breach  of  trust  made 
punishable  as  embezzlement  by  statute. 

On  thejirst  class  of  cases,  the  principal  question  always  is,  whether 
tke  party  from  whose  lawful  custody  the  goods  were  obtained,  was  in- 
daced  to  relinquish  the  property  in  the  goods,  or  merely  the  actual  pos- 
eession  of  them.  If  he  parted  with  the  property,  or  even  the  possession  of 
tbe  goods,  under  representations  however  fraudulent,  a  conversion  by  the 
partj  deliauding  him  is  not  larceny,  unless  when  he  got  the  possession 
ke  intended  to  steal  them  (o) ;  but  if  he  merely  relinquish  the  custody  or 
fk^Mscal  possession  of  the  goods,  the  party  first  contriving  to  obtain 
nek  possession,  and  then  converting  them  to  his  own  use,  is  guilty 
of  that  offence,  as  they  still  remain,  constructively,  in  the  possession 
of  the  true  owner  (o),   even  though  he  may  have  laid  a  trap   by 
markiog  money  and  directing  his  servant  to  part  with  it  to  the  criminal 
in  the  way  suggested  to  him  (p).      Ag^in,  if  a  man,  designing  to 
obtain  a  horse  without  paying  its  price,  bargains  with  the  owner  for 
icadj  money,  upon  which  the  owner  improvidently  delivers  possession  of 
the  animal,  expecting  immediate  payment,  and  the  pretended  purchaser 
iaunediately  mounts  the  horse  and  rides  away,  without  paying  any 
thing,  this  is  no  felony,  because  the  owner  delivered  the  horse  in  per- 
fcaaance  of  his  part  of  the  contract,  expecting  a  correspondent  per- 
farmance  from  the  vendee,  and  the  property  passed  with  the  transfer  {q). 
Bat  there  can  be  no  doubt  that,  if  instead  of  delivering  the  horse  on 
the  cooipletion  of  the  bargain,  the  owner  had  allowed  the  party  to  ride 
him  by  way  of  trial,  and  he  had  immediately  ridden  away,  in  pur^ 
nance  of  an  intention  to  defraud,  the  property  would  have  remained  un- 
changed, and  the  felony  have  been  complete.    So  if  a  horse  be  hired 

(•)  See  Reg.  ▼.  Jime§t  1  C.  &  Mar.  a  place  near.    The  prosecutor  never  con- 
fill,  S12,  CrtuwtU^  J.  tented  to  their  being  taken  away  with- 
{9)  Re§.  T.  WUUamtt  C.  St  Kir.  195.  out  payment,  but  while  he  wai  gone  to 
(f)  R.  V.   Harvey,    1    Leach,    521.  the  place  fixed,  they  were  taken  away 
Ibe  entom  at  a  tnr  was  to  mark  beasts  by  prisoner.      Indictment  for  larceny 
sold,  bat  not  to  deliTer  them  till  held  right,  as  the  jary  fonnd  that  the 


ynd  for.    Some  beasts  were  sold  there      prisoner  never  at  any  time  meant  to  pa; 
to  the  prisoner,  who  refosed  to  mark      for  the  beasts.    R.  ▼.  Oiibert,  1  M 
thstt.  Vat  snd  he  woold  jpaj  for  them  at      C.  C.  185. 
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finr  the  day  by  a  party  ioteoding  ai  the  Hme  of  kirhig  to  appropriate 
ity  and  is  accordingly  taken  away  and  sold,  a  fekmy  will  be  oommitted, 
because  the  owner  did  not  intend  to  relinquish  hu  property  in  the  horse, 
bat  only  the  temporary  possession  (r)»  So  if  a  carriage  be  hired  fix- 
an  indefinite  time,  bat  with  a  then  present  intent  to  appropriate  it,  and 
it  is  so  appropriated,  the  fraudulent  hirer  will  be  guilty  of  larceny  (s). 
The  case  of  selling  a  horse  hired  for  a  particular  purpose,  after  that 
purpose  is  accomplished,  seems  better  arranged,  posf,  p.  245.  Hie  in* 
tent  to  steal  and  defraud,  existing  at  the  timeXO  when  the  possession 
was  obtained,  is  common  to  both  conditions — ^without  this  there  is 
neither  larceny  nor  indictable  false  pretence — ^but  a  mere  failuie  to 
perform  a  contract,  which  is  the  subject  of  a  civil  action. 

The  distinction  in  these  cases  of  selling,  hiring,  or  lending  on  trial, 
IB  sufficiently  obvious ;  there  are  many  rendered  more  complicated  by 
the  machinery  employed  to  effectuate  the  fraud ;  but  they  will  all  be 
determined  by  the  careful  application  of  the  same  principle.  Thus, 
where  a  shopkeeper,  having  agreed  to  sell  goods  for  ready  money  sent 
them  with  a  bill  of  parcels  by  his  servant,  who  delivered  them,  and 
received  from  the  vendee,  instead  of  money,  two  bills  of  exchange 
which  proved  to  be  worthless,  his  fraud,  although  contemplated  at  the 
time  of  the  purchase,  was  holden  to  be  no  felony,  as  the  tradesman 
had  parted  with  the  property  in  the  goods,  by  the  act  of  his  servant 
who  delivered  them  (ti).  But  where  goods  were  brought  by  a  trades- 
man to  the  house  of  a  party  on  his  request  that  he  m^ht  inspect 
them,  and  being  left  there  while  the  owner  went  to  obtain  others  for  the 
pretended  customer  to  choose  from,  were  taken  away,  in  pursuance  ot 
an  original  intention  to  obtain  tortious  possession  of  them,  this  was 
holden  larceny  (x).  So  if  a  party  be  induced  to  deposit  money  in  the 
hands  of  one  of  several  confederates,  on  a  pretended  wager,  and  they 
carry  it  away,  under  colour  that  the  depositor  has  lost,  they  will  be 
guilty  of  larceny,  because  by  depositing  the  money  he  did  not  part 
with  the  property  in  it :  but  if  he  had  originally  paid  it,  as  on  the  loss 
of  the  wager,  however  fraudulent  the  conduct  of  the  parties  might  be, 
or  if  the  prosecutor  parted  with  his  money  to  buy  the  prisoner's  share 
of  a  dropped  ring,  intending  to  part  with  it  for  ever,  and  not  with  its 
possession  only,  they  could  not  be  indicted  for  stealing  it  (y).    There 

(r)  H.  ▼.  Pmt,  1  Leach,  253 ;  12.  v.  (uS  R,  t.  Parker,  2  East**  P.  C.  c  16. 

Patch,  1  Leach,  238;  R.  v.  Pratt,  1  U)R.T.8harples§, 2  Eu^KC.c AS. 

Moo.  C.  C.  250.  (y)  R.  t.  RoUon  and  othert,  Rnas.  & 

U)  R,  T.  Senile,  1  Leach,  420.  Ry.  413 ;  R.Y,  Wilson,  #/  a/.  8  C.  & 

(/)  The  law  looks  to  the  besinuings  P.  111.    Bat  the  latter  wen  aftermrda 

of  acts,  Plowden's  Comm.  260,  474  s,  conricted  of  conspirainrtodefrand,  before 

ente,  p.  240,  n.  Coleridge,  J.,  Stafford  Ass. 
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aodiorities  on  this  dntinclioQ,  the  reoapitalalion  of  which 
voold  eatceed  the  limits  of  this  work,  and  would  tend  to  little  practical 
;  as  each  case  stands  on  its  own  peculiar  circumstances,  whidi 
likely  to  lecur  with  entire  similitude ;  and,  thefefore,  recourse 
almost  always  be  had  to  the  principle  which  we  have  attempted 
to  iflnstrate. 

On  the  teeomd  class  of  cases,  where  there  has  been  an  original  delivery 
or  bsilmeot  of  goods,  as  to  servants  or  others  intrusted  with  care  of 

offence  of  appropriating  them  will  be  larceny  or  not,  as 
questions  may  be  answered — 
Knt,  wh^her  the  possession  was,  m  paini  of  law^  parted  with  by 
the  owner? 

And,  secondly,  if  it  was,  whether  the  bailment  was  determined  before 
the  act  charged  as  a  felonious  taking  ? 


Where  Possession  wets  parted  toith  by  the  Owners  or  remains  in 
Ey  and  herein  of  Servants,  Drovers j  ^c.  entrusted  unth  property.]-^ 
goods  are  delivered  by  their  owner  to  a  person  who  has  merely 
the  care  and  oversight  of  them,  the  possession  in  law  remains  in  the 
owner.  Thus,  if  a  butler,  a  shepherd,  a  carter,  a  porter,  employed  to 
defiver  goods,  or  even  a  person  employed  for  the  special  purpose  ot 
driTing  catUe  to  a  hit  without  authority  to  dispose  of  them,  selht,  or 
converts  the  plate,  goods,  or  animals  with  which  he  is  intrusted,  it  is 
larceny ;  for  he  had  only  the  custody,  without  any  right  to  the  pos- 
m  (z).    The  principle  of  the  numerous  cases  in  which  this  doctrine 


(x)  1  Hde,  506;  it.  ▼.  IfNamee, 
1  Mood.  C.  C.  R.  368 ;  Jl.  t.  Bati,  2 
Cms,  p.  C.  566.  See  Ri^,  ▼.  Skepperd, 
9  C.  &  P.  120,  cue  of  a  horae  ridden 
fa  a  firir  hf  a  servant  haTing  no  antho- 
Btf  to  adly  but,  in  fret,  exchanging  for 
with  one  who  had  offered  to 
:  held  lareeny  in  the  latter.  In 
T.  Wm.  Ooodhody,  8  C.  &  P.  665, 
(riMlinl  Criminal  Conrt),  a  driver  was 
by  a  graaier  in  the  eonntry  to 
dghs  oxen  to  London:— his  in- 
that  if  he  eoold  lell  them 
e  rood  ho  sight,  and  was  to  tiJEe 
he  did  not  eo  icll,  to  a  partieular 
in  Sfluthfield-ittarket,  who  was 
Ibrthegraaer.  lliedroTer 
two  on  tiie  road,  and  instead  of 
the  other  six  to  the  salesman, 
himself  to  Smithfidd-marhet 
them  tiiere,   and  received  the 


money,  and  applied  it  to  his  own  nse. 
Indictment  was  for  stealing  :— 
.  Held,  1st,  no  felonioos  taking  mjirst 
hutanee,  as  prosecutor  had  given  pri- 
soner a  legal  ownership  for  a  partioniar 
purpose;  and 

2iid.  There  being  no  proof  that  pri- 
soner was  iervant  qf  proteeutor  in  the 
first  instance — held  that  he  mut  be 
aoqnitted.  And  per  Park§,  B.  semb,  a 
man  cannot  be  servant  of  tettral  at 
one  th/M,  notwithstanding  R,  v.  Got, 
R.  Se  Ry.  198,  where  it  was  held  other- 
wise on  indictment  for  embeszlement, 
hy  a  derk  who  travelled  for  various 
houses.  For  the  same  reason,  where  a 
prosecutor  delivered  his  horse  to  the 
prisoner  to  agist,  who  agisted  it  a  week, 
and  then  sold  it,  the  judges  held  that  he 
eould  not  be  convicted  cf  larceny,  as  the 
prosecutor  had  parted  with  the  posses* 

&3 
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has  been  acted  oq  is,  that  the  ofieaders  had  the  custody  of  the  goods 
merely  in  the  capacity  of  servants,  or  in  situations  analogous  to  it, 
and  had  not  therefore  the  legal  possession  (a).  The  reverse  is  the  case 
where  a  servant  receives  into  his  possession  for  his  master's  use,  money, 
or  goods,  of  which  the  master  has  never  had  possession,  and  converts 
them  to  his  own  use.  There  he  is  not  guilty  of  larceny  at  common 
fatw,  for  want  of  actual  possession  by  the  master  at  any  time  of  the 
thing  converted  (6). 

So  where  goods  are  delivered  by  the  owner  to  a  party  to  be  merely 
used  by  him ;  as  where  a  piece  of  plate  is  set  before  a  g^est  at  an  inn, 
or  sheets  are  put  on  his  bed,  the  host  has  not  parted  with  the  possessioD, 
and  the  guest  who  steals  them  is  guilty  of  larceny  (c). 

Another  instance  of  the  l^^al  possession  of  goods  remaining  in  the 
owner,  though  in  point  of  fact  they  are  out  of  his  hands,  is  where  he  is 
present  all  the  time  they  are  in  another's  possession,  and  never  in- 
tended to  relinquish  the  dominion  over  them  by  delivering  them  over ; 
e.  g.  if  he  accompany  a  man  to  whom  he  has  given  them  to  carry, 
and  the  man  run  away  with  them,  he  is  guilty  of  larceny  {d).  An 
article  may  be  said  to  be  in  a  party's  possession  if  in  his  presence,  and 
intended  to  be  kept  in  his  possession  by  such  presence  (e). 


Whether  Bailment  determined  before  felonious  taking: — and  herein 
of  breaking  Bulky  Carriers^  SfcJ] — On  the  other  question,  whether  the 
bailment  was  determined  before  the  act  charged  as  a  felonious  taking, 
it  is  clear  that  unless  such  bailment  or  lawful  custody  was  first  de- 
termined, the  appropriation  of  goods  is  not,  at  common  law,  larcenous. 
Thus,  if  a  carrier  receives  goods  to  convey,  a  tailor  cloth  to  make 


tion.  H.  ▼•  Ckarin  Stmitkf  1  Mood. 
C.  C.  473. 

In  Re^.  ▼.  Jaekiom,  2  Mood.  C.  C.  32, 
«  penon  was  hired  to  drife  s  heifer  in 
two  days  to  a  place  named,  at  2«.  a  day. 
He  reoeiTed  2«.  in  hand,  aold  the  heifer, 
and  abaconded  with  the  money.  Thia 
wai  held  larceny,  the  priaoner'a  poa- 
■eaaion  being  that  of  a  aervant  only, 
though  the  intent  to  sell  was  not  con- 
etWA  till  after  he  had  taken  poneasion 
of  the  cattle. 

(«)  R.  ▼.  RmttM,  2  Rnaa.  C.  &  M. 
197.  See  JUg.  t.  Marvey,  9  C.  &  P. 
353. 

(S)  2  Eaat,  P.  C.  568,  and  caaea  col* 
Iseted,  8th  ed.  Arch.  Crim.  PI.  190. 

(c)  1  Hale,  506,  508 ;  1  Hawk.  c.  33. 
a.  6.    See  aa  to  thia  ^tinction,  R*  t. 


P^mer,  2  Leach,  680,  in  the  cafe  of 
lodgera  atealing  fnmitnre  from  fiunifbed 
lodgings,  now  provided  againat  by  7  &  8 
O.  IV.  c.  29,  a.  45. 

(d)  Arch.  Crim.  PI.  8th  ed.  191. 

(e)  VerParke^B.MMaprmti^.Orieorf, 
T>r. & 6r.  1095.  SeeM/«,p.241.  "If 
the  tme  man  had  cast  off  hia  anreote,  or 
other  npper  garment,  and  the  aaiM  lying 
m  kU  pretence,  a  thief  aaaanlt  him,  Ac 
and  take  the  torcote,  thia  ia  robbery  :— 
for  that  whidi  is  taken  in  hia  presence, 
is  in  law  taken  from  hia  person ;  and  so 
it  ia  of  the  horse  of  a  trae  man  which 
atanda  by  him,"  &e.  3  Co.  Inst.  69. 
See  2  East's  P.  C.  683 ;  1  Haw.  P.  C. 
c.  63,  a.  2 ;  R.  t.  J^emat,  Carnngton*s 
Snppl.  295. 
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tMbet  whb,  a  watchmaker  a  watch  to  repair,  or  a  friend  property  to 
keep  fecore,  and  while  the  trust  continues,  they  convert  them  to  their 
ovn  me,  they  will  not  be  guilty  of  felony  (/).  So,  if  a  man  hire  or 
bonov  a  horse  for  a  particular  purpose,  real  or  pretended,  and  after 
tkit  porpose  is  over,  and  before  his  possession  of  the  animal  is  inter- 
rapted,  sells  it,  such  withholding  and  disposing  will  not  constitute  a 
ifv  felonious  taking,  unless,  at  the  time  when  he  originally  took  it  into 
in  possession,  he  had  a  felonious  intent  to  steal  it  (^r). 

But  if  the  lawful  possession  of  the  bailee  be  first  determined,  as  if  its 
term  or  object  has  ceased,  a  subsequent  new  taking  will  be  larcenous  (A). 
Thas,  if  a  carrier  take  a  parcel  with  which  he  is  intrusted  to  the  place 
qipoioted,  and  there  delivers,  or  lays  it  down,  and  afterwards  removes 
it  with  intent  to  steal,  such  removal  will  be  felony  as  a  new  taking  (t). 
Or  if  the  bailee's  possession  is  determined  by  his  tortious  act,  e.  ^.,  by 
breaking  bulk,  it  will  explain  his  original  intent  at  the  time  he  took 
dnrge  of  the  article,  and  his  subsequent  taking  will  amount  to  felony. 
Thn  it  seems  clear,  that  if  a  carrier  during  the  conveyance  of  goods 
open  the  package  containing  them  and  take  out  part,  he  will  be  guilty 


(/)  Hawk.  B.  1,  c.  33,  s.  2 ;  12.  t. 
Urf,  4  C.  &  P.  24 1 .  See  R.  ▼.  Ckarlet 
tefi,  1  Mood.  C.  C.  t.  473. 

is)  R.  ▼.  BanJt9'9  cote,  Riiss.  &  Ry. 
C  a  R.  441,  A.  D.  1821.  That  case  is 
WMteit  with  It.  V.  T>amwrd^  dted  from 
VHtar'i  MSS.  East's  P.  C.  687,  and 
il4,  where  a  mare  which  was  lent  to  be 
aUa  three  miles,  was  brought  up  to 
\m4cn  and  there  sold :  for  Raymtmd, 
C.  J.,  in  the  presence  of  two  other 
j^pi  at  the  Old  Bailey,  left  it  to  the  jury 
to  coaader,  whether  Tnnnard  rode  away 
«itk  ker  with  intent  to  steal  her  ?  and 
^  jtry  finding  in  the  affirmatiTC,  it  was 
Ma  felony.  Of  thU  case  Mr.  Bast 
■|i  (p.  €94),  perhaps  the  circumstances 
«mU  have  warranted  the  finding  of  the 
jvy  that  the  original  hiring  was  a  mere 
IB^eaee  to  steal  the  hone,  and  there- 
^  that  the  original  taking  was  felo- 
*■■■.  Tliat  seenas  the  true  point  in 
^ntion  in  cases  of  this  nature;  see 
&  V.  Pear,  2  East,  P.  C.  685  ;  and  the 
^  point  left  to  the  jury  in  Charltwood't 
^•r.  id.  690.  Tbere  must  not  only  be 
m  oripaal  iatentson  to  eouTert  to  the 
^o^%  own  use,  but  a  subsequent  ac- 
toil  eoDreraioD ;  thua,  his  merely  agree- 
Bg  to  take  a  asm  offered  for  the  goods 
■  ut  CBOughy  if  the  buyer  docs  not 


mean  to  do  so,  till  his  suspicion  respect- 
ing the  hirer's  right  to  sell  is  remoTcd,  R, 
▼.  BnokM,  8  C.  &  P.  295.  Again ,  where 
a  person  employed  to  driye  sheep  to  a 
fair,  without  authority  to  do  any  thing 
else,  drore  them  in  a  different  direction, 
and  sold  them  the  morning  he  took 
charge  of  them,  and  the  jury  found,  that 
at  the  time  he  receiyed  them  he  in- 
tended to  convert  them  to  his  own  use, 
it  was  held  larceny,  R,  ▼.  Stockf  1  Moo. 
C.  C.  87.  Another  reason  for  a  similar 
decision,  in  R,  v.  M*Nam€e,  id.  3661, 
was,  that  the  person  employed  to  drive 
the  sheep  had  the  custody  merely,  and 
not  the  right  to  the  possession,  which  in 
law  remained  in  the  owner ;  though  the 
other  was  a  general  drover,  or  at  least 
paid  by  the  day. 

(A)  Whether  a  mere  withholding  and 
disposal  of  property  bailed  after  the 
lawful  possession  of  it  is  ended,  with  the 
term  or  object  for  which  it  was  delivered 
over,  but  without  a  break  in  the  actual 
possession,  or  any  fresh  taking  after- 
wards, amounts  to  larceny  in  itself^ 
wiikout  original  intent  to  steal,  is  rery 
doubtful,  since  Bankt^s  case,  R.  &  Ry. 
441,  and  2  East,  P.  C  690,  694. 

(0  1  Hale,  505.    See  2  East^  P.  C. 
696 ;  3  Inst.  107. 
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of  larceoy  (A).  A  singular  doubt  which  was  formerly  entertained, 
whether  the  guilt  of  a  bailee  so  opening  a  package  and  taking  out  all 
the  contents  amounted  to  felony,  is  now  removed ;  and  it  may  now 
be  taken  as  law,  that  wherever  a  carrier,  or  other  bailee,  without  au- 
thority, express  or  implied,  breaks  a  parcel  committed  to  his  care, 
and  takes  and  carries  away  the  whole,  or  a  part  of  the  contents,  with 
intent  to  steal,  he  is  guilty  of  larceny  (Z).  The  breaking  is,  in  these 
cases,  the  essential  ground  of  distinction ;  for  it  was  held  in  a  modera 
case,  where  the  master  and  owner  of  a  vessel  had  disposed  of  parcels 
committed  to  him  for  conveyance,  that  he  was  not  guilty  of  larceny,  be 
cause  it  did  not  appear  that  he  took  the  goods  out  of  their  packages  (m). 
This  decision  was  again  acted  on  in  a  case  where  a  man,  not  a  com* 
mon  carrier,  but  employed  to  carry  thirty  trusses  of  bay  for  hire,  appro- 
priated one  truss,  without  breaking  its  bulk,  and  was  held  not  guilty 
of  larceny  (n).  But  where  the  prosecutor  asked  a  man  who  was  not 
his  servant  to  put  a  letter  in  the  post,  telling  him  it  contained  money, 
and  the  man  thus  intrusted  broke  the  seal  and  abstracted  the  money 
before  he  put  it  in  the  post,  he  was  held  guilty  of  larceny  {o). 

The  Ooods  taken  must  be  the  Property  of  another.] — A  man  may, 
in  one  case,  be  guilty  of  stealing  goods  which  are,  in  some  sense,  his 
own  : — e.  g,  when,  having  bailed  them  to  another  person,  he  takes 
them  fraudulently,  in  order  to  charge  the  bailee  in  an  action,  or  by 
force,  in  order  to  charge  the  hundred  (p).  But  if  the  goods  have  been 
taken  from  the  owner,  and  wrongfully  mingled  with  others  so  that  they 
cannot  be  separated,  as  if  a  garment  be  taken  and  embroidered,  or 
wood  be  sawed  out  into  planks,  the  owner  may  retake  the  altered 
article  without  committing  any  offence,  however  it  may  be  increased  in 
value  {q). 

Joint  tenants,  or  tenants  in  common,  of  a  chattel,  as  partners  in 
trade,  cannot  commit  larceny  by  abstracting  the  goods  which  belong 
to  both,  because  they  have  a  common  interest  in  them ;  nor  can  a 
wife  be  guilty  of  larceny  in  singly  abstracting  the  goods  of  the  hua- 


{k)  3  Inst.  107. 

(0  Jl.  Y.  Brazier,  Ruii.  &  Ry.  337. 
See  2  East's  P.  C.  697,  698. 

(m)  R.  V.  Maddax,  Ross.  &  Ry.  92 ; 
R.  Y.  Fletcher,  4  C.  &  P.  545. 

(»)  R.  ▼.  Pratley,  5  C.  &  P.  533 ; 
Parke,  J.,  Oxford  Lent  Ase.  1633. 

(o)  R.  V.  Jomst,  7  C.  &  P.  151,  Cen- 
tral  Criminal  Court.  So  in  the  case  of 
«  parcel,  containing  notes,  tent  to  a 


coach*offiee  by  a  person  not  the  em» 
ployer's  serrant,  who  broke  the  paroel 
and  took  ont  the  notes,  JBcy.  v.  Jemiime^ 
9  C.  &  P.  28. 

(p)  1  Hale,  513 ;  Cro.  £1.  537.  la 
snch  cases  they  most  be  laid  to  be  the 
bailee's  goods.    See  poet* 

(q)  1  Hale,  513 ;  Mawmmk  v.  TVyy, 
2  Rnss.  R.  391,  poet ;  R,  ▼.  Teffrte^ 
poet. 
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twad  (r).  Bat  it  m  not  necessary  thai  the  owner  of  goods  should  be 
kwrnn,  in  order  to  sustain  an  indictment,  if  there  are  circamstances 
vludi  clearly  proTe  them  to  have  been  stolen  {$),  The  personal  estate 
of  a  dead  man  is  the  subject  of  larceny ;  for  where  he  has  appointed  exe- 
ceins,  it  vests  in  them  on  his  death  before  probate :  where  the  deceased 
iM  intestate,  it  vests  in  the  ordinary  till  administration  granted,  and  then 
m  tlie  administrator  (/)•  Even  the  shroud  of  a  man  buried  is  the 
pioperty  of  another,  for  it  belongs  in  law  to  those  who  defrayed  the 
of  his  funeral  (u). 


6. — Tke  Ooods  must  be  taken  with  a  Fehniout  Intent  to  steal 
tkemJ] — ^A  taking  with  the  bare  intent  to  use  the  goods,  though  un- 
lawlally,  and  to  return  them,  will  be  only  a  trespass,  if  the  original 
intention  to  return  the  goods  be  clear ;  though  if  they  were  ever  taken 
with  intent  to  steal,  no  restitution  will  alter  the  legal  aspect  of  the 
oftnoe;  and  in  all  such  cases,  the  original  intention  is  a  question  for 
the  jury  (x).  Thus,  where  two  persons  took  two  horses  from  a  stable, 
rode  them  to  a  place  at  a  distance,  and  there  left  them,  proceeding  on 
ibot^  and  the  jury  found  that  they  took  the  horses  merely  to  forward 
on  their  journey,  and  not  to  make  any  further  use  of  them,  this 
hokktt  a  trespass  only,  and  not  a  larceny ;  as,  though  the  horses 
taken  away  against  the  consent  of  the  owner,  the  intent  to  steal 
negatived  by  the  finding  (x).  But  it  is  enough  if  the  taking  be 
coicja,  for  the  sake  of  gain,  though  that  gain  may  only  result 
coQateffally  from  the  possession  of  the  chattel*  Thus,  it  has  been 
holdett,  tluit  a  servant  clandestinely  taking  his  master's  beans  to  give 
U>  his  master's  horses,  and  thereby  depriving  his  master  of  his  pro* 
petty,  and  diminishing  his  own  labour,  is  guilty  of  larceny  (y).  In  one 
case,  where  the  prisoner  took  and  killed  a  horse,  not  for  the  purpose 
of  deriving  any  pecuniary  advantage  from  it,  but  to  prevent  the  horse 
from  b^Dg  identified  as  previously  stolen  by  another,  this  was  holden 
by  six  judges  against  five  to  be  larceny  (z).     But  clandestinely  removing 

(r)  1  Hals,  513.    See  Cb.  VII.  eeet.  maiter's  cut  two  tniBaes  of  hay  above 

IX    Index,  tii,  Cbegrfart.  Me  quantity  allowed  for  the  hones  on  a 

(j)  2  Hale,  290.  journey  ;  at  the  end  of  it,  an  ostler  as- 

(I)  1  Hale,  514.    See  R*  ▼.  Smttk,  sisted  him  in  remoTing  them  into  an 


7  C.  Si  P.  147.  inn  stable.    The  larceny  by  the  carter 

(«)  4  Bli.  Com.  235.  was  held  completed  as  soon  as  the  hay 

{»)  R.  T.  PJUlUpe  and  Strong,  2  Best,  was  placed  in  the  cart,  animo  fktrandi  ; 

?.  C.  c.  16,  a.  98.  and  the  ostler  was  held  properly  indicted 

(y)  M,  T.  Merftt  end  Aeer,  R.  &  Ry.  for  receinng  it,  knowing  it  to  be  stolen, 

W.  Reg.  T.  Grtmeell  and  Hopkhuon,  9  C.  Sc 

(x)  JL  V.  CkkiepOf  R.  &  Ry.  292,  P.  365. 

tUmUe,  p.  236.     A  cartartook  into  his 
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articles  belonging  to  a  woman,  in  order  that  she  may  go  to  seek  them 
in  a  particular  place  where  the  taker  may  have  sexual  intercourse  with 
her,  has  been  held  not  a  felonious  taking  (6). 

And  where  a  person  having  obtained  the  key  of  an  uninhabited 
house  belonging  to  a  gentleman  to  whom  he  was  domestic  servant, 
entered  it,  and  threw  several  articles  of  furniture  into  a  river  which  ran 
near,  in  which  they  were  destroyed,  and  tlie  jury  found  that  this  was 
done  in  revenge  for  a  supposed  affiront,  and  with  no  intention  of  con- 
verting the  goods  to  his  own  use ;  the  prisoner  being  tried  for  larceny 
was,  under  direction  of  the  judge,  acquitted  (c).  And  even  though 
there  be  a  conversion  of  the  goods,  with  a  fraudulent  and  wrongful 
purpose,  yet,  if  the  animus  farandi  was  wanting  when  they  were 
originally  acquired,  the  conversion  may  not  amount  to  larceny.  Thus, 
during  a  fire,  the  prisoner,  with  other  neighbours  of  the  owner  of  the 
house  which  was  burning,  took  several  articles  in  his  presence  with 
the  alleged  design  of  saving  them  from  the  flames ;  the  prisoner,  on 
being  asked  for  the  articles  she  had  taken,  denied  that  she  had  them, 
but  they  were  found  concealed  in  her  possession ;  the  jury  found 
specially  that  she  did  not  take  the  goods  with  a  felonious  intention, 
but  with  a  laudable  design,  and  that  the  design  of  fraud  suggested 
itself  to  her  mind  afterwards ;  on  which  the  judges  were  of  opinion, 
that  as  the  jury  had  negatived  the  animu$  furandi  at  the  time  of  the 
taking,  it  was  not  a  felonious  taking,  and  the  prisoner  was  dis- 
charged (J). 

Where  it  clearly  appeared  that  the  prisoner  pledged  a  stolen  artic  e 
to  raise  money  for  a  temporary  purpose,  with  a  reasonable  expectation 
of  being  soon  enabled  by  receipt  of  money  to  regain  and  restore  it, 
the  prisoner  was  held  properly  acquitted  of  larceny  (e). 

Claim  of  RighU'\ — A  bond  fide  claim  of  right  will  rebut  the  pre- 
sumption of  felonious  intention,  though  it  may  turn  out  to  be  groundless. 
Thus,  if  the  lord  of  a  manor  claiming  a  right  of  waif  and  estray,  seize 
a  horse  as  such  estray,  without  any  concealment  or  mark  of  fraud,  this 
will  be  no  felony  (/).  But  the  claim  must  have  a  colour  of  right,  and 
not  be  set  up  against  known  law,  as  a  claim  to  glean  on  the  lands  of 


(&)  H.  T.  DtciKiMOti,  R.  &  Ry.  420.  Giertiey,  B.   confirmed    by  tlie    other 

(c)  H.  T.  Blyiim,  a.  d.  1791.    From  judges.    See  1  Hale,  509»  533  ;  1  Hawk. 
Mr.  Dickinson's  MSS.  c.  34,  s.  2. 

(d)  H.  T.  heigh,  2  East,  P.  C.  e.  16.  (/)  1  Hale,  596. 
(«)  ite^.  T.  Pheikeon,  9  C.  &  P.  552 ; 
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anotiier  agaiost  his  will  (^),  or  to  plunder  a  wreck  (A) ;  for  these  will 
HOC  be  excused  merely  because  custom  has  appeared  to  sanction  such 


In  general,  however,  a  wrongful  taking  of  property  against  the  will 
of  tbe  owner  must  be  considered  as  felonious,  unless  shown  by  circum« 
itfancef  to  be  otherwise.  But  the  question  of  intent  is  to  be  gathered 
fron  circumstances,  on  which  the  jury  are  to  decide ;  of  which  the  most 
important  b  the  presence  or  absence  of  concealment  at  the  time  of,  and 
sabsequent  to,  the  taking.  The  question  is  always  for  the  jury  ;  and 
if  they  entertain  any  doubt  whether  the  taking  were  with  intent  to 
steal,  they  ought  to  acquit  the  prisoner. 

Indictment  for  Larceny,] — The  following  is  the  form  of  an  indict- 
t  for  larceny  at  common  law  : 


j*     The  juron  tor{i)  our  Lady  the  Queen  upon  their  oath  [and 
to  wU,        \  aiiirmatioDy  if  one  be  a  quaker,  &c.  see  mUe,  p.  200,  &c.] ,  present, 

A.  B.  late  of  the  pariah  of {k)  in  the  county  of  ,  labourer,  on  the 

day  of  Norember,  in  the  ninth  year  of  the  reign  of  our  SoTereign  Lady  Victoria, 
hy  the  Gnce  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
of  the  Faith,  with  force  and  arms,  at  the  parish  aforessid,  in  the  county 
dd,  one  coat  of  the  ralue  of  ten  shillings,  one  waistcoat  of  the  yalue  of  five 
I,  and  one  pair  of  shoes  of  the  ralue  of  one  shilling,  of  the  goods  and  (Q 
of  one  C.  D.  feloniously  did  steal,  take,  and  carry  away,  against  the  peace 
nid  Ladj  the  Queen,  her  crown  and  dignity. 


Indictment  for  a  subsequent  Felony  after  previous  Conviction  (m). 


V,    r     Tbe  jurors  for  our  Lady  the  Queen  upon  their  oath  [as  to  adding 
la  tcit.    \  *'  and  affirmation,"  see  ante,  p.  200,]  present,  that  heretofore,  to  wit, 
at,  fte.  [dtaeribmg  the  court  where  the  defendant  woe  tried  and  convicted]  on  the 


(S)  Steel  T.  Houghton,  I  Hen.  BU. 
51.63. 
(il)  Hamilton  t.  Datiee,  5  Burr.  R. 


ft)  As  to  '*  of,"  see  Reg.  v.  Turner, 
2  IL  &  Rob.  214  ;  ante,  p.  199.  This 
in  ^pasi  «  suggestion  on  the  roll. 

(il)  If  a  place  is  alleged  generally  in 
pleading  without  some  addition  to  de> 
cSsfu  the  eounty,  e.  g.  King  Street,  in 
tke  pariah  of  St.  Margaret,  in  the  county 
ttClliddleaez,  aa  in  this  case  it  is,  King 
Street  will  be  esteemed  in  law  a  town. 
When  a  matter  is  laid  in  a  parUh,  it 
shaD  be  intended  in  law  to  contain  no 
mare  towns  than  onCt  unless  tbe  eon* 
tavy  is  shown,  Co.  Lit.  125,  b. ;  ante, 
f.  211. 


(/)  An  indictment  alleged  a  larceny  of 
"  a  piece  of  linen  cloth  of  A.N,*'  instead 
*'of  the  goode  and  chatteU  of  A.  N." 
Held  bad  for  rarying  from  the  prece- 
dents, and  also  that  "an  indictment 
ought  to  be  certain  to  every  intent, 
without  intendment  to  the  contrary: 
and  here  it  may  be  that  this  piece  of 
linen  was  not  the  goods  and  chattels  of 
A.  N.  at  the  time  of  the  taking,  but  by 
him  let  out,  or  delivered,  or  pledged  to 
another." 

(m)  See  Archb.  Cr.  PL  &  Et.  8th  ed. 
690.    The  form  is  as  follows : — 

These  are  to  certify,  that  at  the  assises 
and  general  delivery  of  the  gaol  of  our 
Lady  the  Queen  (or  at  the  general  quar- 
tcr  session  of  the  peace),  holden  at  — » 
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dij  of 


-,  in  tiie  fint  jear  of  our  soTOKigii  Lady  Vktoria,  hf  the 


giFMOf  &e.  (m  before)  one  J.  S.  liereinafter  mentioned,  was  then  and  tliere  eonneted 
of  felony  (n),  which  said  conviction  ia  atill  in  full  force,  atrength,  and  effect,  and  not 
in  tlie  leaat  rereraed,  annulled,  or  made  void.  And  the  jnron  aforeaaid,  upon  tlieir 
oath  aforeaaid,  do  farther  preaent,  that  the  aaid  J.  S.  late  of  the  pariah  of  ^— 
in  the  county  aforeaaid,  labourer,  being  ao  convicted  of  felony  aa  aforeaaid,  after- 

warda,  on  the  — —  day  of in  the  year  aforeaaid,  with  force  and  arms, 

me  the  pariah  laat  aforesaid,  in  the  county  aforeaaid,  [fArte  ^oirt  of  $koe»  ^Ma 
Mfoa  nf  12t.,  one  tkbri  (ff  ikt  mAm  qf  4t.,  and  ena  waitleoa^  qftkt  vakit  4^7t.] 
of  the  gooda  and  chattela  of  J.  N.  then  and  there  being  found,  then  and  there 
felonioualy  did  ateal,  take,  and  carry  away  [or  amp  other  febmjf  noi  capitul]  against 
the  form  of  the  statute,  &c  and  againat  the  peace,  &c. 

It  was  held  that  the  entire  charge  in  the  indictment,  viz.,  that  of 
the  preTious  conviction  for,  as  well  as  the  prisoner's  guilt  or  innocence 
of,  a  subsequent  or  present  felony,  must  in  strictness  be  left  to  inquiry 
by  the  jury  at  the  same  time  (o).  This  was  thought  to  operate  hardly 
on  prisoners,  by  creating  prejudice  against  them,  as  regarded  the  mat- 
ter of  the  subsequent  felony :  accordingly  by  6  &  7  W.  IV.  c.  Ill, 
(passed  20  Aug.  1836)  it  is  declared  unlawful,  on  the  trial  of  any  per- 
son for  a  subsequent  felony,  to  charge  the  jury  to  inquire  conoerniog 
such  previous  conviction,  till  after  they  have  inquired  concerning  such 
subsequent  felony,  and  have  found  such  person  guilty  of  the  same; 
and  whenever  in  any  indictment  such  previous  conviction  shall  be 
stated,  the  reading  of  such  statement  to  the  jury,  as  part  of  the  in- 
dictment, shall  be  deferred  until  after  such  finding  as  aforesaid.  Pro- 
vided, nevertheless,  that  if,  upon  the  trial  of  any  person  for  any  such 


in  and  for  the  county  of         ,  on 
the day  of ,  in  the 


year 


of  H.  M.'s  reign,  J.  G.,  then  late  of  the 

parish  of ,  in  the  county  of—, 

labourer,  was  in  due  form  of  law,  in- 
dicted, tried,  and  convicted.  For  that 
he  the  said  J.  G.  on  the  '-■  — '  day  of 

— ,  in  the year  of  the  reign 

aforeaaid,  with  force  and  arma  at  the 
— -*  aforeaaid,  in  the  county  aforesaid, 
five  pounds'  weight  of  cheese  of  the  Talue 
of  twelve  pence,  of  the  goods  and  chat- 
tela of  W.  C,  then  and  there  being 
found,  then  and  there  feloniously  did 
steal,  take,  and  cany  away.  And  the 
said  J.  G.  waa  thereupon  ordered  and 
adjudged  by  the  court  to  be  imprisoned 
ten  days  in  the  house  of  correction,  and 
kept  to  hard  labour.     Given  under  my 

hand  thia day  of ,  A.  D. . 

(Signed)  A.  B.  derk  of  asaise  in  the 

county  of ,  or  derk  of  the  peace  in 

and  for  the  county  of  — — . 


Sembie,  a  miatake  in  the  convictioD  as 
redted  in  the  indictment  may  be  taken 
advantage  of  by  the  prisoner,  JZ.  v.  AUen, 
R.  &  Ry.  513,  which  see,  pot/.  So  the 
certificate  will  be  bad  if  it  does  not  state 
that  judgment  waa  given  on  tiie  con- 
viction, Reg,  V.  Aekroyd,  C.  &  K.  158, 
Crenoell,  J. 

(n)  Thia  averment  is  made  auflicient 
by  the  act,  see  mite,  p.  224 ;  and  Ref, 
V.  /Spencer  amd  otkerw,  C.  &  Kir.  159. 
See  2  M.  &  W.  341 ;  and  it  need  not 
be  laid  "contra  formam  atatuli"  in 
order  to  make  the  priaoner  liable  to  tiM 
increaaed  puniahment  given  by  7  &  S 
G.  IV.  c.  28,  s.  11,  after  a  prerioos  eoB« 
vietion,  Reg.  v.  Blea,  8  C.  &  P.  735, 
Peii€mm,  J.  As  to  stating  previous 
oonvietion  of  a  priaoner  who  was  then 
jointly  indicted  with  another  who  was  se> 
quitted,  Reff.r,  CkmietPa§e,  9  C.  &  P. 
756. 

(o)  R,  V.  /mat,  6  C.  &  P.  391. 
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subsequent  felony  as  aforesaid,  such  person  shall  gife  eridenoe  (p)  of 
his  or  her  good  character,  it  shall  be  lawful  for  the  prosecutor,  in 
answer  thereto,  to  give  evidence  of  the  indictment  and  cooviction  of 
such  person  for  the  previous  felony,  before  such  verdict  of  gnihy  shall 
have  been  returned,  and  the  jury  shall  inquire  concerning  such  previous 
conviction  for  felony,  at  the  same  time  that  they  inquire  conoeming  the 
subsequent  felony. 

PcintM  relatvmg  to  IndietmeniM  for  Larceny, 1 — Besides  the  points 
relating  to  the  venue,  to  the  name  and  addition  of  the  party  accused,  and 
U>  the  statement  of  time  and  place,  all  of  which  have  been  treated  of 
already,  the  following  points  are  important  in  framing  indictnieats  for 
brceny. 

1.  The  Description  of  the  Ooods  §tolem,  as  to  Nrnmber^  Qmamisiff^ 
Spedes^  Entire  or  Mixed^  Value,  Annexed  to  Freehold,  jrc.] — The  kind 
of  goods  stolen  must  be  described  specifically,  by  the  name  usuaDy  ap- 
propriated to  it ;  for  if  the  prisoner  be  charged  with  stealing  one  thing, 
and  be  proved  to  have  stolen  another,  he  must  be  acquitted.    Articles 
manufiictured  of  iron  should  not  be  singly  described  in  an  indictment 
as  so  many  pounds*  weight  of  iron  (g).     So  sovereigns  or  rods  of  iron 
should  not  be  called  "  gold  "  or  "  lbs.  of  iron"  (r) ;  but  tin  in  a  inanu- 
fiMtnred  state  of  lump  or  ingot  may  be  stated  as  "  lbs.  of  tin  "  (j).     If 
n  statute  makes  it  capital  to  set  fire  to  a  stadc  of  '*  pulse  or  com,"  it  is 
aaffident  to  state  that  the  prisoner  set  fire  to  a  stack  of  beans  (0  or 
baiiey  (n).     The  number  of  things  stolen  («),  and  if  of  different  kinds, 
the  number  of  each  should  be  stated  under  a  scilicet ;  but  if  so  hid 
need  not  be  accurately  proved ;  and  if  the  party  stole  any  one  of  the 
articles  enumerated,  or  any  part  of  the  quantity  allied,  the  charge  will 
be  sustained ;   but  restitution  cannot  in  strictness  be  daimed  of  any 


{p)  So  if  priioiier's  cowisel  by  cron-       323. 

proaecator's  witnesses,  elicit  («)  JL  t.  Swatimi,  4  C.  ft  P.  548. 


m.  sdCfemcnt  that  prisoner  hsd  borne  a  (x)  A  "  g;reat  quantity  of  fish,"  bod, 

Bood  character:  per  Parke,  6.,  JUff.        R.  ▼.  Gilbert,  1  East,  P.  C.  583; 


..  CUSvnr,  8  C.  &  P.  676,   Central  grossiBg  *<  great  quantity  of  wiU4;»vV' 

C.C.  bad,  it.  T.  Fotter,  Ld.  Ray.  475;  "a 

(f )  R.  T.  5/0//,  2  East,  P.  C.  752.  great  quantity  of  hay,"  bad,  Cro.  Car. 

(r)  Riff.  T.  Maufield,  1  C.  &  Mar.  380;  2  BolsL  317 ;  1  RoD.  R.  134. 

143.  See  R.  ▼.  Ro^,  Stra.  999.    Ante,  p. 

(#)  8.  C.  OfUridge,  J.  239. 


(/)  R.  r,  Wbodwerd,  I  Moo.  C.  C. 


m6 
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Other  goods  than  those  claimed  on  the  record  (y).     It  must  appear 
on  the  face  of  the  indictment  that  the  thing  taken  is  one  in  respect 
of  which  larceny  may  be  committed  ;  and,  therefore,  if  it  charge  steal- 
ing a  pheasant^  without  stating  the  bird  to  be  tame  or  confined,  it  will 
be  bad,  although  the  pheasant  taken  should  in  proof  be  shown  to  be 
so  reclaimed  as  to  be  the  subject  of  a  charge  of  larceny  if  properly 
laid  (z).     An  indictment  charged   the  stealing  of  *'  four  live  tame 
turkeys,"  it  appeared  that  they  were  stolen  while  alive  in  another  county, 
and  there  killed,  and  that  when  dead  they  were  brought  into  the  county 
where  the  trial  took  place,  the  twelve  judges  hekl  that  the  word  "  live'* 
could  not  be  rejected  as  surplusage,  so  that  the  charge  not  being  proved 
as  laid,  the  conviction  was  wrong  (a).     Mr.  Justice  Holroyd  on  that 
occasion  observed,  that  an  indictment  for  stealing  didead  animal  should 
state  that  it  was  dead  :  for  on  a  general  statement  that  a  party  stole  the 
animal,  it  is  to  be  intended  that  he  stole  it  alive  (6).     On  a  subsequent 
conviotion  for  feloniously  receiving  *'  a  lamb/'  it  was  shown  to  have 
been  dead  before  the  prisoner  received  it,  and  Liitledale^  J.,  respited 
judgment,  doubting  whether  the  indictment  must  not  be  taken  to  have 
charged  the  stealing  of  a  living  animal.     But  the  twelve  judges  held 
the  conviction  right :    it  being  inunaterial  to  the  prisoner's  ofience 
whether  the  lamb  was  aHve  or  dead,  and  his  ofience,  with  the  punish- 
ment for  it,  being  in  both  oases  the  same  (c).     Where  the  indictment 
charged  defendant  with  stealing  one  bushel  of  chaff,  one  bushel  of  oats, 
and  one  bushel  of  beans,  and  the  evidence  was,  that  the  articles  were 
mixed  together,  Bay  ley  y  J.,  held  the  description  insufficient,  and  held 
that  it  should  have  been  laid  as  ^*  a  certain  mixture  consisting  of  one 


(y)  2  Hale,  182 ;  1  Ch.  Cr.  L.  ?35  ; 
3  id.  946. 

(z)  R,  ▼.  Bough,  2  Eapt,  P.  C.  c.  16, 
8.  41. 

(a)  12.  ▼.  BdwardiondWalker  (1823), 
Rasa.  &  Ry.  497.  In  R,  r.  John  Wil- 
liams, 1  Mood.  Cr.  C.  107  (1825),  the 
first  count  of  indictment  was  for  steal- 
ing **  three  sheep."  Proof  wa3  that 
they  were  killed  and  the  carcases  left 
in  the  gripe  of  a  hedge  in  the  field 
where  when  Hving  they  had  heen.  lAt- 
llednle,  J.,  held  that  as  there  was  no 
evidence  of  the  removal  of  the  sheep  in 
a  Utc  state,  the  removal  after  their 
death  would  not  support  a  count  for 
stealing  *'  sheep,*'  which  must  be  in- 
tended to  be  lifft  sheep  (E,  ▼•  Edwards 


and  Walker) ;  and  in  Mich.  Term,  1825, 
the  twelve  judges  concurred  in  bb  opi- 
nion as  to  that  count,  a  removal  while 
alive  being  easential  to  conatitute  the 
larceny  charged. 

{b)  See  R,  v.  Halloway,  1  C.  &  P. 
128. 

(r)  E.  V.  Puekerimg,  I  Moo.  C.  C. 
242  (1829).  The  appellation  of  the 
animal,  too,  was  the  same  whether  live 
or  dead.  But  in  R,  v.  CototU  and 
Green,  East's  P.  C.  617,  C.  was  charged 
with  **  stealing  one  live  ewe  sheep,  the 
goods,'*  &c.  of  J.  L.,  and  G.  with  re- 
ceiving "  2  lbs.  of  mif//Of»,.part  of  the 
goods,  &c.  so  as  aforesaid  feloniously 
stolen."  The  judges  held  G.'s  convic- 
tion right. 
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bsiM  of  chaff,"  &c.  {d).    A  charge  of  setiing  fire  to  a  stack  of  straw 

vas  held  not  supported  by  proof  that  it  was  part  stubble,  and  part 

oolaeed  straw  (e).    In  an  indictment  for  stealing  monies,  it  is  not  suffi- 

dent  to  chaige  that  the  prisoner  stole  a  certain  sum,  e,g»  *'  ten  pounds 

is  BODies  numbered,**  but  it  is  necessary  to  specify  some  of  the  pieces 

of  Booej,  with  which  the  CTidence  may  consist  and  correspond  {/) ; 

vkreu,  in  indictments  for  stealing  notes  and  other  securities  for  the 

psjment  of  money,  they  may  be  described  in  a  general  manner,  as 

**  diren,  to  wit,  nine  bank  notes  for  the  payment  of  divers  sums  of 

iUDej,  amounting  in  the  whole  to  the  sum  of  9/.  and  of  the  value  of 

9/.  '*-*and  need  not  be  set  out  or  further  individually  particularised  on 

^  record  (jr).     A  piece  of  silk  containing  six  handkerchiefs  in  number, 

sot  Kparated,  though  called  a  ''  piece  of  silk  handkerchief,"  was  held 

«eO  described  as  *'  six  handkerchiefs  ;**  for  they  were  charged  for  in 

tk  trade  by  the  number  of  them,  and  a  line  of  cotton  marked  the 

phce  for  separating  each  (A). 

It  is  usual  to  state  each  kind  of  goods  stolen  to  be  of  some  specific 
nkie(t):  and  though  it  may  be  doubted  whether  in  cases  of  simple 
hreeaj  this  is  necessary,  since  the  distinction  is  abolished  between 
gnnd  and  petty  larceny,  by  7  &  8  O.  IV.  c.  29,  s.  2,  it  is  advisable  to 
imatit,  as  it  binds  the  prosecutor  to  no  correspondent  proof,  and  can- 
sot,  therefore,  prejudice  him  (A). 


Piiiy  Tke/is. — ^This  may  be  a  proper  place  to  mention  the  subject 
of  prosecutions  for  petty  thefts,  which,  at  common  law,  would  have  been 
petty  larceny  as  being  only  of,  or  under,  I2d.  value.  It  is  felony  to  take 
euo/vroiMlt,  the  flesh  or  skin  of  any  tame  or  wild  fowl,  or  of  any  deer 
or  other  dead  beast /er^  natura^  and  fit  for  food,  out  of  the  possession 
of  another ;  for  being  dead,  they  are  under  *'  propriety  ;'*  and  the  like 
of  the  skin  of  any  animal,  whether  tame  or  ferm  natura  (/).  Again,  it 
ii  felony  to  pull  the  wool  from  a  live  sheep,  and  to  carry  it  away,  or 
to  kin  it  and  take  the  skin,  leaving  the  carcass  behind  (m).     But  in  all 


(43Ch.Cr.L.M7;«i/e,p.246.  In- 
fctiarat  for  ttcaling  wlieat  in  the  straw, 
■A  vhMt  Anahed  but  not  winnowed, 
^ttDtfted  U  aa  5  Um.  weight  of  wheat  in 
^ilnw,  ft  4|«art8  of  wheat  in  the  ear, 
S  fiMti  of  wheat  and  chaff,  5  quarta  of 
Hot,  ISOe  can  of  wheat,  1000  aheavea, 
Ac. 

,  (t)  H.B.  The  word  '^haoUn"  waa  not 
a  tka  act  daddcd  oo,  R,  v.  Th/ZenJUmi, 
lllao.C.C.461;  7  C.  &  P.  237,  5.  C. 


(/)  R.  V.  F^t  Rnas.  &  Ry.  482 ;  bat 
need  not  be  proved  as  laid,  R,  t.  Gilham, 
6  T.  R.  265. 

(p)  R.  T.  Johtuon,  3  M.  &  S.  539. 

(k)  R.  T.  NibbM,  I  Mood.  C.  C.  25. 

(i)  2  Hale's  P.  C.  182. 

(k)  1  Leach,  468 ;  3  Ch.  Cr.  L.  947. 

(/)  Staandford,  25 ;  cited  Dalton,  c. 
156,  p.  351  ;  1  Hale,  571;  an/«, jp.  239. 

(m)  Dalt.  ubi  ivpra,  citing  Cromp. 
36;  dUrirn'MCMt,  I  Leach,  171. 
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these  caaes,  unless  the  thing  so  taken  exceed  the  vdue  of  I2d.  (»),  so 
as  to  have  constituted  at  least  grand  larceny  at  common  law,  it  is  a 
matter  for  a  committing  magistrate  as  well  as  the  quarter  sessions,  to 
consider  that  thoughtless  frolics  are  often  played  with  these  kinds  of 
property,  from  their  trifling  value,  without  any  fraudulent  or  felonious 
design,  and  that  de  mimmis  nan  curat  lex.  **  The  question  therefore 
whether  felony  or  not,  must  depend  on  the  circumstances  denoting  the 
intention ;  on  the  quantity  of  property  taken ;  on  the  behaviour  of  the 
party  at  the  time ;  and  if  a  wicked  disposition  be  discovered,  tine  dif- 
potition  d  faire  un  mal  chose,  as  it  is  described  by  Britten,  it  may  be 
evidence  of  felony  notwithstanding  the  trifling  quantity  of  the  thing 
taken  "  (o).  Though  it  seems  assumed  by  the  court  in  the  case  last 
cited,  that  taking  milk  from  a  cow  will  not  support  an  indictment  for 
larceny,  unless  taken  fraudulently,  and  with  intent  to  steal  to  the  value 
of  12J.,  this  seems  a  mistake  in  the  report;  for  to  steal  under  or  to 
that  value  was  only  petty  larceny  at  common  law,  so  that  the  evil  there 
stated  of  prosecuting  mere  trespasses  as  petty  larcenies,  is  not  avoided 
by  the  rule  laid  down. 

Eggs  of  birds,  ferte  natune,  are  not  the  subject  of  larc^iy  (p) ;  but 
it  seems  that  a  stock  of  bees  is  (g). 

If  apples  are  gathered  from  the  tree  and  carried  away,  this  is  no 
felony  at  common  law,  for  they  were  part  of  the  freehold  till  severed ; 
but  if  taken  away  animo  furandi^  after  being  gathered  by  the  owner 
(or  at  a  previous  time  by  the  felon),  are  the  subject  of  larceny.  So  if 
a  tree  or  com  be  cut  down  and  at  once  carried  off  by  a  stranger,  it  is 
no  felony ;  whereas  the  cutting  them  down  at  one  time  and  taking 
them  away  at  another,  or  after  being  severed  by  any  other  person,  will 
amount  to  that  offence  (r).  Dung  spread  on  ground  is  parcel  of  free- 
bold  and  not  the  subject  of  felony  (f). 


The  Statement  of  the  Pereont  whose  Property  the  Goods  were  at  the 
Time  of  the  Stealing : — Owner  or  Principal  Felon  Unknown^i^e,] — If 
the  real  owner  of  stolen  goods  is  known,  and  has  had  either  actud. 


(»)  In  1  Leach,  172,  the  words  be  qf, 
are  used  initead  of  exceed,  which  latter 
word  appears  correct ;  see  4  Bla.  Com. 
229 ;  Dalton,  c.  156.  If  under  or  qf 
the  yalne  of  1 2d.  it  is  only  petty  larceny, 
Com.  Dig.  tit.  Juitieee  (O  4). 

(o)  By  the  twelve  judges,  Easter 
Term,  1777;  U.  ▼.  Martin,  1  Leach, 
171.    See  p.  234. 

{p)  R.  ▼.  lUmffk,  2  East,  P.  C.  607 ; 


but  eggs  laid  to  be  tiie  eggs  of  a  tme 
guinea  (or  other  specified)  fbwl  are,  Hef. 
T.  Cox,  C.  &  Kir.  494. 

(a)  llbbe  r.  SmUk,  T.  Raym.  38. 

(r)  Ante,  p.  239,  and  see  Staimdftfd, 
25 ;  Yearbook,  10  Ed.  IV.  17 ;  Lambard, 
272;  Cromp.  36 ;  12  Ass.  32 ;  Br.  Coros. 
76,  cited  Dalton,  e.  156,  851. 

(s)  Yearworth  t.  Price,  Aleyn,  31. 
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rU.  peraonal,  or  only  coostructiTe  possession,  t.  e,  by  his  bailiff,  agent, 
€r  servant,  they  mast  be  stated  to  be  his  (/).  Again,  if  goods  are  laid  as 
bdoDging  to  one  who  is  only  servant  to  the  true  owner  («),  or  is  a  married 
woman  {x)y  the  prisoner  mast  be  acqaitted.  If  the  real  owner  steals 
bis  own  goods  from  his  bailee,  they  most  be  described  as  the  bailee's  (y). 
If  the  party  in  whom  the  ownership  is  laid  be  mistaken  or  misnamed, 
the  priKHier  will  be  entitled  to  an  acqaittal  (z).  If  the  owner  be  nn- 
knowo,  they  may  be  laid  as  **  the  goods  of  a  person  to  the  jurors  un- 
known,"  for  it  is  the  qoeen*s  suit,  and  the  felony  must  be  punished  (a). 
So,  if  in  an  indictment  for  receiving  stolen  goods,  the  principal  felon 
be  unknown,  he  may  be  described  in  like  manner ;  but  if  the  name  of 
Ae  owner  or  principal  felon  appear  in  evidence  before  the  grand  jury, 
and  his  name  is  on  the  back  of  the  biU,  such  an  indictment  cannot  be 
sQi^MNted  (6).  Bat  goods  may  be  laid  as  belonging  to  any  person  who 
had  a  special  property  in  them  at  die  time  of  the  theft,  e.  sr.,  a  carrier 


(0  R,  T.  Remmnf,Vi.StVij.C.  C.R. 
Uii  JLt.  Wfmmr,4  C.ft  P.  391 ;  e.^. 
goods  belonging  to  a  guest  and  left  st 
n  inn«  JL  v.  Tifdd,  2  East's  P.  C.  653; 
to  a  person  for  safe  keep- 
▼.  Ti^lor^  I  Leach,  C.  C.  R.  356. 
(«)  2  East* s  P.  C.  652 ;  12.  t.  ffutek- 
R.  ft  By.  412,  for  the  servant's 
piomtmtm.  is  that  of  his  master,  and  not 
ipedal  like  a  bailee's.  See  anie,  p.  243. 
{»)  For  in  law  she  is  incapable  of  asepa- 
ovasnhip  of  chattels,  1  Hale,  513 ; 
this  eren  though  she  is  living  apart 
her  Inuband  on  an  income  arising 
property  vested  in  trustees  for  her 
If  for  the  goods  are  not  her 
',  and  cannot  be  her  own,  R.  v. 
R.  &  Ry.  491 ;  M.  v.  Wiiford, 
517.  However,  if  after  goods  are 
tnm  a  feme  sole  she  marry  before 
t«  Che  goods  may  be  described 
■a  hen  by  her  maiden  name,  R,  ▼.  7Vr* 

Or)  H.  ▼.  Wuiimmm,  R.  &  Ry.  470 ; 
M.  T.  Brmmiep,  id.  478.    As  to  this 

f,  p.  24S. 
(x)  1  Hale,  512. 

W  id. 

(k)  ML  ▼.  WMer,  3  Camp.  264 ;  R. 
V.  JMosasit,  Holt,  595.  In  R.  v.  Ao- 
RqU'b  C.  N.  p.  595,  the  indict- 
tar  phuulsiiiig  the  wreck  of  a 
brig.  In  one  eomt  the  property  of  the 
hri§  wtM  kid  in  penons  thenin  named ; 
in  tiM  other,  it  was  laid  in  persons  nn- 
Tlw  witttcsa  eoidd  not  recollect 
of  some  of  the 


5: 


owners  laid  in  the  first  connt,  and  on  the 
second  connt,  Riekard»,  C.  B.,  held  he 
could  not  say  the  owners  were  unknown. 
And  prisoner  was  acquitted.  He  quoted 
a  case  at  Chester,  where  the  property 
being  laid  in  a  person  unknown,  it  was 
clear  at  the  trial  that  he  was  known, 
and  might  easily  have  been  ascertained* 
Lord  Kenifon  directed  an  acquittal. 

In  R.  V.  Ca»par  and  oihertf  2  Mood. 
C.  C.  101 ;  9  C.  &  P.  289,  8.  C.  (pold- 
duii  com).  The  Quptari  were  .indicted 
in  different  counts  as  accessaries  before 
the  fhct,  by  an  indietment  which  charged 
*'  that  a  certain  tml-dupoted  permm 
feloniously  stole  certain  goods,  and  that 
Catpar  feloniously  inet/ed  the  said  evil- 
disposed  person  to  commit  the  said 
felony,  and  that  C.  D.  and  E.  F.  felo- 
niously received  the  said  goods,  know- 
ing them  to  be  stolen.*'  This  was  hM 
hmd.  as  against  the  Ca^Hort :  for  though 
in  the  case  of  receiving  stolen  goods 
(first  assimilated  to  the  offence  of  an 
accessary  t^ter  the  fact,  by  3  W.  &  M. 
c  9,  s.  4,  and  now  by  7  &  8  6.  lY.  e.  29. 
s.  54),  the  whole  offence  may  be  brought 
home  by  tracing  the  ^oo^,  without 
Identifying  the  person  of  the  thief ;  it  is 
different  in  Uie  case  of  an  acoessary 
b^ore  the  hd,  where  the  identity  of  the 
person  to  whom  the  accession  is  charged 
must  be  made  out  by  naming  and  show- 
ing him  to  the  jurors  in  the  indictment, 
or  stating  as  an  excuse  for  the  omitting 
his  name,  that  he  was  unknown. 

Bat  il  WM  held  good  againttliie  other 
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to  whom  they  were  entrusted  for  conveyance  (c),  a  pawnee  with  whom 
they  were  left  in  pledge  {d) ;  a  laundress  who  received  them  to  wash 
them  ;  or  the  agister  of  cattle  (e).  Clothes  and  necessaries  provided 
or  children  under  full  age  may  be  laid  either  as  the  property  of  the  chil- 
dren (/),  or  of  the  &ther  who  provided  them  (g)  ;  but  if  the  clothes  be 
furnished  by  the  father  in  pursuance  of  indentures  of  apprenticeship, 
by  which  his  son  is  bound  to  him,  they  must  be  laid  to  belong  to  the 
son  (A).  Goods  let  with  a  ready  furnished  lodging,  if  stolen  by  any  one 
except  the  lodger,  must  be  described  as  the  goods  of  the  lodger,  not  as 
the  goods  of  the  landlady,  who  has  parted  with  the  right  to  the  posses- 
sion of  them,  and  could  not  have  maintained  trespass  if  the  taking  had 
been  other  than  felonious  (t)*  As  there  is  no  property  in  a  dead  body, 
it  is  not  larceny  to  remove  it  from  the  grave;  but  it  is  larceny  to 
take  the  shroud  or  coffin,  which,  in  such  case,  should  in  general  be 
laid  as  the  property  of  the  executors,  Sec,  of  the  deceased,  or  of 
those  who  were  at  the  expense  of  the  funeral  (k).  At  common  law, 
where  goods  were  the  property  of  the  partners,  trustees,  or  a  public 
body,  it  was  necessary  to  state  all  the  parties  so  interested  correctly ; 
but  this  was  rendered  unnecessary  in  various  cases  by  several  statutes, 
the  provisions  of  which  have  been  consolidated  and  extended  by  7 
G.  IV.  c.  64,  8.  14,  15,  16,  17,  18,  the  substance  of  which  will  be 
found  in  a  former  section  (/).  Goods  seized  under  Ji.  fa.  may  be 
described  as  the  property  of  the  party  against  whom  the  writ  issued ; 
for  though  they  are  in  custodia  legis,  the  original  owner's  property  in 
them  continues  till  they  are  sold  (m).  So,  if  B.'s  goods  are  stolen  from 
him  by  A.,  and  again  from  A.  by  C,  the  goods  may  be  described  as 
either  of  B.  or  of  A. ;  of  B.,  because  his  property  as  true  owner  is  not 
divested  by  the  tortious  taking ;  or  of  A.,  because  A.  had  a  possession 
good  against  C.  (n). 


persons  charged  as  rcwiogrt  as  for  a  sab- 
itantiTe  felony,  without  stating  the  name 
of  the  principal  felon.  The  7  &  8  G. 
lY.  c.  29,  s.  54,  ooniinns  the  old  law  as 
to  4ieee$$mi$if  though  it  also  gives 
another  mode  of  proceeding  for  a  snb* 
stantire  felony,  8.  C. 

(c)  R,  T.  Deakm,  2  East's  P.  C.  658. 

(d)  2  Hale,  181 ;  1  <il.  513  ;  2  East's 
P.  C.  652. 

(•)  R.  V.  Woodward,  2  East's  P.  C. 
653. 

(/)  Seems  best,  R,  t.  Foriffaie,  1 
Leach,  463. 

(ff)  R.  T.  Aayme,  12  Co.  113;  2 
Bast's  P.  C.  654. 

(A)  R.  V.  Fortgait,  1   Leach,  463 ; 


Reg.  V.  Hvgkm,  1  C.  &  Mar.  593,  PcT- 
Umoh,  J. 

(i)  R.  ▼.  BeUiead,  R.  &  Ry.  411; 
R.  V.  Brymttiekt  1  Moo.  C.  C.  26.  If 
the  larceny  is  committed  by  the  lodger, 
they  may  by  ttaiute  be  described  as  the 
property  of  the  owner  or  person  lettiog 
to  hire,  7  &  8  6.  IV.  c.  29,  s.  45. 

{k)  See  further,  on^e,  p.  216 ;  1  Hale, 
515. 

(0  Ante,  p.  215,  216.  As  to  stating 
the  property  in  goods  of  guardians  of  a 
union  under  the  poor  law  act,  4  &  5  W. 
IV.  c.  76,  see  5  &  6  W.  IV.  c.  69,  s.  7, 
iHd, 

(m)  R.  ▼.  EoMiaU,  2  Rass.  158. 

(n)  R.  V.  intfiM,  1  Leach,  522,  523. 
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3.  The  Statement  of  the  Offence.}—l!bit  words  which  desigoate  the 
ofeice  are  **/elamiously  did  steals  take,  and  carry  away"  but  where 
liorses  or  catUe  are  stolen,  the  words  lead  or  drive  may  be  sabstitated 
for  carry  (o).  Where  the  prisoner  has  unlawfully  milked  a  cow,  and 
takeo  away  the  mUlc  (which  if  done  with  intent  to  steal  it,  is  larceny) (p), 
the  following  description  of  the  offence  may  be  used : — 

Form  of  an  Indictment  for  stealing  Milk, 

A.  B.  fovr  qvutt  of  milk,  of  the  ▼aloe,  &c.  of  the  goods  and  chattels  of  C.  D., 
tkoe  then  Ibiuid  and  being,  feloniously  did  steal,  take,  and  carry  away. 

Tbe  following  form  of  indictment  for  stealing  goods,  the  owner  of 
tone  bdng  known,  and  the  owner  of  others  unknown,  may  be  readily 
adapted  to  either  occasion. 


pair  of  snnffers  of  the  Tslne  of ,  of  the  goods  and  chattels  of  C.  D. 

ad  two  plated  tea  spoons  of  the  Talne  of  — ,  of  the  goods  and  chattels  of  some 
penoB  or  persons  to  the  jqrors  nforesaid  unknown,  there  being  found,  feloniously 
tt  steal,  take,  and  carry  mway,  against  the  peace,  Sec. 

Punishment  of  Simple  Larceny.]— By  7  As  8  G.  IV.  c.  29,  s.  3,  it 
ii  enacted,  **  that  every  person  convicted  of  simple  larceny,  or  of  any 
fekny  thereby  made  punishable  like  simple  larceny,  shall  (except  in 
the  cases  thereinafter  otherwise  provided  for)  be  liable,  at  tbe  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of 
eerea  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
jean ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprison- 
neoL" 

Hard  Labour  or  Solitary  Confinement.] — By  section  4  of  the  same 
ict,  the  court,  whenever  they  sentence  a  party  convicted  under  it  to 
imprisonment,  are  empowered  to  direct  the  offender  to  be  kept  to  hard 
laboor  or  in  solitary  confinement,  subject  to  7  W.  IV.  and  1  Vict.  c. 
90,  s.  5,  as  to  solitary  confinement, /lOjrl,  Ch.  VII.  s.  15. 

(•)  2  Hale,  164.   "/>ail away,"  with-  steal  the  produce  of  the  animals  as  the 

sat »  Uit,^*  would  be  bad.  animals  themseWes.  2  East,  P.  C.  617  ; 

(p)  Milking  cows  and  stealing  the  R.  t.  Martin^  1  Leach,  171.     By  all  the 

■ilk  i*  fekmy,  for  it  is  equally  felony  to  judges,  en/e,  p.  253. 
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SECTION  III. 
Of  Larcekt  of  Public  or  Private  Securities. 

Larceny  of  Securities.] — At  coininon  law  the  stealing  of  securities 
which  had  no  intrinsic  value  was  no  larceny,  at  all  events  none  beyond 
the  value  of  the  substance  on  which  they  were  written  (q).  But  as 
their  protection  has  become  of  great  importance,  in  consequence  of  the 
introduction  of  bills  and  paper  currency,  they  have  been  protected  by 
several  statutes.  These  have  been  consolidated  and  extended  by  7  &  8 
G.  IV.  c.  29,  s.  5,  which  enacts, — "  that  if  any  person  shall  steal  any 
tally,  order,  or  other  security  whatsoever,  entitling  or  evidencing  the 
title  of  any  person  or  body  corporate  to  any  share  or  interest  in  any 
public  stock  or  fund,  whether  of  this  [viz,  united]  kingdom,  or  of  Great 
Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any 
body  corporate,  company,  or  society,  or  to  any  deposit  in  any  savings* 
bank,  or  shall  steal  any  debenture,  deed  [see  post^  sect.  28],  bond,  bill, 
note,  warrant,  order  (r),  or  other  security  whatsoeverybr  money,  or  for 
the  payment  of  money,  whether  of  this  kingdom  or  of  any  foreign  state, 
or  shall  steal  any  warrant  or  order  for  the  delivery  or  transfer  of  any 
goods  or  valuable  thing,  every  such  offender  shall  be  deemed  guilty  of 
felony,  of  the  same  nature  and  in  the  same  degree,  and  punishable  in 
the  same  manner,  as  if  he  had  stolen  any  chattel  of  the  like  value  with 
the  share,  interest,  or  deposit  to  which  the  security  so  stolen  may  relate, 
or  with  the  money  due  on  the  security  so  stolen  or  secured  thereby,  and 
remaining  unsatisfied,  or  with  the  value  of  the  goods  or  other  valuable 
thing  mentioned  in  the  warrant  or  order ;  and  each  of  these  several 
documents  hereinbefore  enumerated,  shall  throughout  this  act  be 
deemed  for  every  purpose  to  be  included  under,  and  denoted  by  the 
words  **  valuable  security.** 

The  following  is  the 

Indictment  for  Stealing  Securities  for  Money. 

That  A>  B.  [deseribing  Aim],  on,  Btc,  with  force  and  arms  at,  Sec.  aforesaid,  one 
bill  of  exchange  for  the  payment  of  fifty  ponnda,  and  of  the  value  of  fifty  pounds, 
one  promissory  note  for  the  payment  of  fifty  pounds,  and  of  the  value  of  fifty 

(q)  Stealing  ttamped  pieces  ^f  paper,  for  payment  of  money  as  subjects  of  lar- 

See  Stra.  1133,  It,  v.   JVeetbeer,  and  ceny  within  7  &  8  G.  lY.  c.  29,  §.  5, 

p.  259,  n.  (6).  for  being  only  in  an  embryo  state,  tltey 

(r)  Acceptances  in  blank  on  stamped  furnish  only  the  means  of  making  bills  at 

paper  without  sum  or  name  of  drawer,  a  future  time.    R.  v.  Hart  {Minitr), 

are  neither  biUs  of  exchange  nor  orders  6  C.  &  P.  106  {by  three  Judges) . 
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one  promlnoiy  note,  caDed  «  bank  post  biU,  for  the  payment  of  fifty 
pounds,  and  of  tlie  ▼sine  of  fifty  pounds  (t),  and  divers,  to  wit,  nine  notes  of  the 
gDTemor  and  company  of  the  bank  of  England,  for  the  payment  of  divers  snms  of 
money,  amoonting  in  the  whole  to  the  snm  of  one  hundred  pounds  (0>  end  of  the 
valae  of  one  hundred  pounds,  the  said  bill  of  exchange,  promissory  notes,  and  notes 
of  the  governor  and  company  of  the  bank  of  England,  at  the  time  of  the  committing 
the  fdooy  aforesaid,  being  the  property  of  C.  D.,  and  the  said  several  sums  of 
■onsy  payable  and  secured  by  and  upon  the  same  respectively,  being  then  and 
Acre  due  and  unsatisfied  to  the  said  CD.,  the  proprietor  thereof,  feloniously  did 
itBsU  take,  and  carry  away,  against  the  form  of  the  statute  («)  in  such  case  made 
sad  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

PoiMts  relative  to  Indictment,] — It  was  held  on  the  statutes  in  force 
before  this  act,  that  it  was  not  necessary,  in  an  indictment  for  stealing 
written  instruments,  to  set  them  out  as  in  an  indictment  for  forgery ; 
but  that  it  was  sufficient  to  bring  them  within  the  description  of  the 
statute  (x),  and  the  same  rule  will  apply  to  the  present  more  extended 
proTision.  It  seems  that  notes,  bills,  and  other  securities,  ought  not  to 
be  described  as  goods  and  diatteUt  but  as  the  property  of  the  prose- 
aUor  :  where,  however,  they  were  laid  to  be  "  the  property  and  chattels 
of  C.  D./'  the  word  *'  chattek  "  was  rejected  as  surplusage,  and  the 
indictment  sustained  (y).  Halves  of  notes,  if  stolen,  should  be  so 
deKribed  (z).  An  unnecessarily  minute  description  of  an  instrument 
may  be  &tal ;  as  where  an  indictment  for  stealing  a  bank  note  alleged 
it  to  be  ^'  signed  for  the  governor  and  company  of  the  bank  of  England, 
by  J.  Booth,"  and  no  evidence  of  Booth's  signature  was  given,  the 
jwdges  held  the  prisoner  entitled  to  an  acquittal  (a) ;  and  therefore  it  is 
best  to  describe  it  as  simply  as  possible.  Where  there  is  any  doubt  of 
tbe  genuineness  or  validity  of  a  written  instrument  stolen,  it  is  right  to 
add  a  count,  charging  the  prisoner  with  stealing  the  paper  and  the 
stamps,  on  which  it  seems  he  may  be  convicted  (6) ;  but  describing  a 


(«)  3  Ch.  Cr.  Law,  947, 1st  ed. 

(0  Sec  B.  V.  yoAsMM,  3  M.  &  S.  539. 

(a)  Fssrnfial,  R.  v.  Pmtsm,  1  Moo. 
C.  C.  313 ;  S.C.bCBt  P.  121. 

(«)  B,  ▼.  Jokmmm,  3  M.  &  S.  539. 

(jr)  JL  T.  Bmdi  and  Morris,  2  East, 
P.  C.  601 ;  and  see  R.  t.  AmUH,  2 
I^sdi,  954,  case  of  eichequer  bills  not 
shewn  to  be  signed  by  the  proper  per- 
sou;  and  R.  ▼.  Amtim,  2  East's  P.  C. 

ix)  JL  T.  Meed,  4  C.  &  P.  535. 
(s)  M.  ▼.  Cr€9em,  Russ.  &  Ry.  110. 
(A)  R.  r.  Atleit,  2  Leach,  958. 
UR,Y,  Omrk,  2  Leach,  1039  ;  R.  & 
By.  181,  ^.  C,  the  fourth  count  charged 


that  prisoner  feloniously  did  steal  135 
pieces  of  paper,  each  being  stamped  with 
a  stamp  of  four  shillings  ralue,  four 
shillings  being  the  stamp  directed  by  the 
statute  in  such  case  made  and  provided, 
on  erery  promissory  note  for  payment 
to  the  bearer  on  demand  of  any  sum  of 
money  not  exceeding  W.  1«.  all  the  said 
pieces  of  paper  being  so  stamped  as 

aforesaid,  and  being  the  property  of 

(country  bankers)  ;  and  each  and  erery 
of  the  said  stamps  being  then  available 
and  of  full  force  and  effect,  against  the 
peace,  &c.  The  facts  were  tliat  the 
notes  of  certain  country  bankers  which 
had  been  paid  by  their  London  corres- 

s2 
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bank  note  as  "  a  certain  note,  commonly  called  a  bank  note/'  will  not 
suffice  (c). 

Punishment.] — The  punishment  for  stealing  the  above  secarities  is 
the  same  with  that  of  larceny  at  common  law,  ante,  p.  257. 


pondent,  were  stolen  daring  their  pas- 
sage back,  in  order  to  be  re-issaed.  Ob- 
jection, that  the  notes  stolen  were  of  no 
value,  being  mere  waste  paper  till  their 
re^issne,  and  so  were  neither  secarities 
for  money  nor  subjects  of  larceny  at 
common  law,  and  that  the  stamps  having 
been  ns^d  as  such  were  not  sideable  as 
itampt,  till  they  had  re-assumed  that 
character  by  the  re-issue  of  the  notes  on 
which  they  were  impressed.     The  pri- 
soner being  found  guilty,  the  question 
whether  the  paper  and  stamps  were  the 
property  of,  and  of  any  value  to,  the 
prosecutors,  who  were  unquestionably 
the  owners  of  them,  so  as  to  be  the 
subject  of  larceny  at  common  law,  was 
submitted  to  the  jadges.    Judgment  was 
delivered  by  Grot€t  J.     "  Their  charac- 
ter and  value  as  promissory  notes  were 
certainly  extinct  at  the  time  they  were 
stolen ;  but  even  in  this  state  they  bore 
about  them  a  capability  of  being  legally 
restored  to  their  former  character  and 
pristine  value.     It  was  a  capability  in 
which  these  owners  had  a  special  inte- 
rest and  property.    The  act  of  re-issuing 
them  would  have  immediately  manifested 
their  value  as  papers,  for  it  would  have 
saved  their  owners  the  expense  of  re- 
printing other  notes,  and  of  purchasing 
other  stamps,  to  which  expense  it  was 
proved  they  were  put,  on  their  being  de- 
prived of  these  papers  by  the  crime  of 
the  prisoner.     In  what  sense  or  meaning 
therefore  can  it  be  said  that  these  stamped 
papers  were  not  valuable  property  of 
their  owners  ?    They  were  indeed  only 
of  value  to  those  owners ;  but  it  is  enough 
that  they  were  of  value  to  them  ;  their 
valae  as  to  the  rest  of  the  world  is  im- 
material.   The  judges  therefore  are  of 
opinion  that  to  the  extent  of  the  price  of 
the  paper,  the  printing,  and  the  stamps, 
they  were  valuable  property  belonging  to 
the  prosecutors;  and  the  prisoner  has 
been  legally  convicted." 

12.  V.  Vyte  and  Clark,  in  1829,  was  a 
case  of  similar  circnmstances,  and  re- 
ceived the  same  decision.  Those  judges 
who  doubted  whether  re-issoable  notes 
of  a  country  banker  which  had  been 


paid,  and  when  stolen  were  in  the  owners' 
hands,  in  order  to  be  re-issued,  can  be 
called  valuable  securities,  all  held  that 
they  were  **  goods  and  chattels,"  so  ss 
to  be  the  subject  matter  of  an  indict- 
ment for  receiving  goodf  und  chatteli  of 
the  prosecutors,  well  knowing  them  to 
have  been  felonionsly  stolen.  1  Moo. 
ty.  O.  K.  218. 

A  different  principle  had  been  acted 
on  in  1812.  Promissory  notes  issued 
by  country  bankers  had  been  paid  by 
their  London  agents  to  the  holders,  and 
were  on  their  road  back  nncancelied,  in 
order  to  be  re-issued.  Held,  "promu- 
9ory  noiet**  within  7  G.  III.  c.  50,8.  1, 
against  secreting  letters  containing  pro- 
missory notes,  R,  v.  Rantim,  R.  &  Ry. 
232;  2  Leach,  1090,  1093,  i9.  C.  fiat 
a  check  on  a  banker,  unstamped  snd 
made  payable  to  D.  F.  J.  and  not  to 
bearer,  is  not  a  "valuable  security" 
within  the  above  act.  R,  v.  Votet,  1 
Mood.  C.  C.  170.  Yet  it  had  been  held 
that  a  bill  need  not  be  in  a  negotiable 
state,  e.  g.  by  indorsement  of  payee,  in 
order  to  a  conviction  ander  22  G.  II. 
c.  25.  Anon,  (before  the  12  jadges), 
2  East's  P.  C.  598.  It  was  held  that  a 
draft  on  a  banker,  drawn  at  a  place  20 
miles  from  the  banker's  house,  and  yet 
not  stamped,  being  of  no  valae,  and  not 
available  (see  55  G.  III.  e.  184,  s.  I3)i 
b  therefore  not  a  "  bUl  "  or  "  draft" 
within  7  G.  III.  c.  50,  R.  v.  Pookjf,  3 
B.  &  P.  311 ;  R.  &  Ry.  12,  S.  C. 

Indictment  for  feloniously  receiving 
nine  pieces  of  paper,  value  2ff.  knowing, 
&c.  Iliey  were  oertiAcates  given  by 
coalmeters  to  merchants ;  one  only  was 
traced  to  prisoner's  possession.  As  it  was 
proved  to  have  cost  above  afarthing,  there 
was  a  value  assignable  in  coin  to  be  left 
to  the  jury.  But  Parke,  B.  intimated 
that  it  would  not  have  been  necessary 
to  show  it  to  be  of  the  value  of  any 
known  coin,  if  some  value,  however 
small,  was  shown,  R.  v.  Morrit,  9  C.  & 
P.  347.  See  it.  V.  BinffUy,  5  C.  &  P. 
602. 

(e)  R.  V.  Craven,  eiqtra,  p.  259. 
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SECTION  IV. 

Of  Breakixo  into  Houses,  Shops,  Warehouses,  &c.  and  - 

Stealing  therein. 

By  7  &  8  G.  IV.  c.  29,  s.  12,  if  any  person  shall 

break  and  enter  any  dwelling-house,  and  steal  therein  any  chattel, 
mooey,  or  raluable  security  to  any  value  whatever  (d) ; 

or  shall  steal  in  any  dwelling  house  any  chattel,  money,  or  valuable 
security  to  the  value  in  the  whole  of  51.  or  more,  every  such  offender 
being  convicted  thereof,  was  to  suffer  death  as  a  felon, 

provided  (s.  1 3)  that  no  building,  though  within  the  same  curtilage  (e) 
as  the  dwelliog-house  and  occupied  therewith,  shall  be  deemed  part  of 
such  dwelitng-hoose,  for  the  purposes  of  burglary  or  for  any  of  the 
pnrposes  aforesaid,  unless  there  be  a  communication  between  such 


{d)  See  the  old  act  now  repealed, 
39  EL  e.  15,  by  which  robbing  a  hoaie 
ia  the  day  time,  ao  person  being  therein, 
was  deprived  of  benefit  of  energy.     U n- 
kirfaSy  breaking  and  entering  and  being 
m  a  dweOJag^hooae  "with  intent  the 
goods  and  chattels  in  the  said  dwelling- 
hoase  then  and  there  being,  then  and 
Chete  Iclooiovaly  to  steal,  talie,  and  carry 
/*  is  a  misdemeanonr,  without  ne- 
'  to  lay  wkote  goods,  Reg.  r.  Lawe» 
Jmmm,  2  C.  &  Kir.  62,  Br9kme  and 
ITif  AlvMm,  Js.     That  part  of  7  &  8  G. 
IT.  c.  29,  a.  12,  which  related  to  steal- 
fag  to  any  valae  in  a  dwelling-house,  any 
therein  being  pat  in  fear,  is  re- 
7  W.  lY.  and  1  Vict.  c.  86,  s.  1, 
replaced  in  id.  s.  5,  see  poff ,  p.  267. 
(r)  **  GartUage  is    a    garden,   yard, 
or  piece  of  Tcrid  ground  belonging 
the  Bsesaoage,"  Terme$  de  la  kg,  tit. 
The  damtu  mannonaUi  indades 
only  the  dwelling-house,  but  also 
Ae  owt-booses,  such  as  bams,  stables, 
flow-hoasea,  dairy-houses,  and  the  like, 
if  Ikey  be   parcel  of  tkt    messuage, 
thia^h  they  are  not  under  the  same 
raof,  or  joining  contiguous  to  it,  2  East's 
P.  C.  492,  e.  g.  a  biick  house,  eight  or 
aiae  yards  from  the  dwelling-bouse,  only 
a  pale  reaching  between  them,  ibid.  See 
tL  T.  Waiitrw,  I  Moo.  C.  C.  13.    An 
within  the  same  curtilage  or 
fence  as  the  mansion  itself,  id. 
493.    Segk9,  if  such  out-house  be  dis- 
tant, or  not  parcel  of  the  messuage, 
tfcsifh  reiy  near,  aa  if  it  is  separated  by 


an  open  passage  from  the  dwelling-house. 
But  out-houses,  if  adjoining  the  dwel- 
ling house  and  occupied  as  parcel  of  it, 
may  still  be  considered  as  parts  of  it, 
though  there  is  no  common  inclosure  or 
curtilage.  A  dwelling-house  in  which  a 
farmer  liTcd,  a  stable,  cottage,  cow- 
house and  bam,  were  all  in  one  range  of 
building  in  the  order  mentioned,  and 
under  one  roqf,  but  not  inclosed  by  any 
wall  or  court-yard,  and  without  commu- 
nication from  either  to  the  other  within. 
Stealing  oats  in  the  bam  at  night  was 
held  burglary,  for  the  barn  was  under 
the  eame  roo/,  and  parcel  of,  and  en- 
joyed with  the  dwelling-house,  2  East's 
P.  C.  493,  R.  T.  G.  Brown.  Prose- 
cutor's house  consisted  of  two  long 
rooms,  another  room  used  as  a  cellar 
and  wash-house  on  ground  floor,  and 
of  three  bed  rooms  up  stairs,  one  of 
them  orer  the  wash-house:  the  bed 
room  over  the  house  place  communi- 
cated with  the  bed  room  over  the  wash- 
house,  but  there  was  no  internal  com- 
munication between  it  and  any  of  the 
other  rooms  in  the  house.  The  whole 
building  was  under  the  tame  roqf.  The 
wash-house  door  opened  into  a  back 
yard.  Prisoner  broke  into  this  wash- 
house,  and  was  breaking  through  the 
partition  wall  between  the  wash-house 
and  the  house  place,  when  he  was 
alarmed  and  detected.  Seven  out  of 
twelre  judges  held  the  wash-house  part 
of  the  dwelling-house,  R,  t.  Burrowee, 
I  Mood.  Cr.  C.  274  (1830). 
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bonding  and  dwelling-houae,  either  immediate,  or  by  means  of  a  covered 
and  inclosed  passage,  leading  from  the  one  to  the  other. 

The  above  capita]  punishment  of  breaking  and  entering  a  dwelling- 
house  and  stealing  therein  to  any  valoe  whatever,  was  repealed  by  3  & 
4  W.  IV.  c.  44,  81^1 ,  and  by  &.  2,  every  person  convicted  of  any  of  the 
felonies  above  specified,  as  principals  or  accessaries  before  the  (act,  was 
made  liable  to  transportation  for  life,  or  for  not  less  than  seven  years, 
being  also  sobject,  before  being  transported,  to  imprisonment  with  or 
without  hard  labour  in  the  gaol  or  house  of  correction,  or  to  be  confined 
ID  the  penitentiary  for  not  exceeding  four  years,  nor  less  than  one  year. 
So,  the  capital  punishment  inflicted  by  7  &  8  G.  IV.  c.  29,  s.  25,  for 
*'  stealing  in  any  dwelling-house  any  chattel,  money,  or  valuable  secu- 
rity to  the  value  in  the  whole  of  51,  or  more,"  was  mitigated  by  2  &  3 
W.  IV.  c.  62,  to  transportation  for  life.  And  the  above  mitigated 
punishments  of  those  two  ofienoes  are  now  repealed  by  7  W.  IV.  and 
1  Vict.  c.  90,  s.  1 ,  and  are  further  lowered  to  transportation  for  not 
exceeding  fifteen  nor  less  than  ten  years,  or  imprisonment  for  not  ex- 
ceeding three  years. 

Indictment  far  breaking  a  Dwelling-house  and  stealing  therein.  See 
7  W.  IV.  and  1  Vict. c.  90,  s.\\  and!  ^  %  G. IV.  c.  29, «.  12 
{antCf  p.  261.) 


That  A.  B.,  late  of  the  pariah  of  B.,  in  the  county  of  B- 


-,  laboorer,  on,  &c. 


at  the  parish  aforesaid,  in  the  eovnty  aforesaid,  the  dwelling-house  of  J.  N.  (/) 
there  situate  (ff),  feloniously  did  break  and  enter,  and  two  pewter  dishes  of  the 
▼aloe  of  five  shilliogs,  six  pieces  of  the  carrent  gold  coin  of  the  realm,  called  sove- 
reigns, of  the  monies,  goods,  and  chattels  of  the  said  J.  N.  [and  one  hill  of  ex- 
change for  the  payment  of  ten  pounds,  and  of  the  value  of  ten  pounds,  the  property 
of  J.  N.,  then  and  there  (A)  being  found,  the  said  sum  of  ten  pounds  secured  and 
payable  by  and  upon  the  said  bill  of  exchange,  being  then  and  there  due  and  un- 
satisfied to  the  said  J.  N. ;  ae  to  thie  laet,  eee  7  ^  S  O.  IV.  e,  29,  a.  5,  p.  235],  of 
the  goods  and  chattels  of  the  said  J.  N.,  in  the  said  dwelling-houses  there  situate, 


(/)  A  house,  the  joint  property  of 
partners  in  trade,  and  in  which  the  bu- 
siness is  carried  on,  though  only  one 
resides  in  it,  may  be  described  as  the 
house  of  all  of  them,  R.  ▼.  Atkea,  R.  & 
Ry.  239.  It  seems  that  the  house  may 
be  described  as  that  of  the  actual  occu- 
pier, though  his  possession  be  wrongful, 
e.  p.  continued  after  discharge  from  a 
service  paid  for  in  part  by  occupying 
the  house  in  question,  R,  v.  Margaret 
Wallut,  1  Mood.  C.  C.  344.  (A  case  of 
arson  where  it  was  necessary  to  aver  a 


possession.) 

(ff)  This  is  material  if  it  is  matter  of 
local  description.  If  only  laid  *'  ta  the 
pariik  qfbrieaid,**  the  parish  last  before 
mentioned  will  be  that  referred  to  by 
these  words,  R,  ▼.  RiehardM,  1  M.  & 
Rob.  177 ;  12.  T.  Napper,  1  Mood.  C. 
C.  44  ;  Archb.  Cr.  Pi.  8th  ed.  38,  poet 
p.  265. 

(A)  Sufficient  without  adding  "  in  the 
same  dwelling-house,"  Reg.  t.  Andrettt, 
C.  &  Mar.  121,  Coleridge,  3. 
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foand,  feloniously  did  steal,  take,  and  carry  away,  against  the 
fona  (i)  of  tbe  atatate  {k)  in  that  case  made  and  proTided,  and  against  the  peace  of 
Qv  Lady  the  Queen,  her  crown  and  dignity. 


Wkai  U  a**  DwelUng-Hause  '* — its  Occupation ^  Local  Description, 
jre.] — ^The  dwelling-bouse  charged  as  broken,  must  be  proved  to  be 
a  "  dwdfing-houae  "  subject  to  the  proviso  in  7  &  8  6.  IV.  c.  29,  s.  13 
(cmfe,  p.  261),  and  to  the  following  general  rules.  First,  it  must  be  a 
permanent  bnilding,  which  the  occupier,  whether  he  own  or  rent  it, 
not  onlj  for  dwelling,  but  lying  in,  by  himself  or  some  one  or 
of  hit  family  or  servants,  either  constantly,  or  alternately  with 
oiker  places  of  residence,  and  having  an  animus  revertendi  (/).  Merely 
9mk^  a  boose  to  take  meals,  and  transact  business  in  (m),  or  for  a  ser- 
Tsiitlo  sleep  in,  without  the  owner  having  ever  resided  there  (n),  or 
after  hit  qnitting  it  without  intendmg  to  return  (o),  will  not  make  a 
boose  a  '*  dwelling-house;"  nor  is  this  otherwise  if  one  of  the  family 
has  lain  in  a  house  at  night  for  protection  of  goods  there,  till  it  should 
be  ready  for  the  owner's  intended  residence  (p).  Sleeping  in  a  tent  or 
booth  in  a  lair  will  not  make  it  such  a  permanent  residence  as  will 
coBstitnte  a  dwelling-house  (q) ;  nor  will  a  servant's  lying  in  a  ware- 
koine  or  bam  to  watch  property  make  either  a  dwelling-house  (r)« 

A  dwelling-house  may  be  divided  so  as  to  form  two  or  more  dwel- 
fing-hoasea  under  the  same  roof,  within  the  meaning  of  that  word  ;  for 
iutanoe,  chambers  in  an  inn  of  court  (f) ;  the  wings  of  a  building. 


<i)  This  is  oalj  neoessary  where  the 
faraoy  of  a  hlQ  of  exchai^  or  other 
valasbie  security  is  charged,  amie,  p.  259, 
Cr.  Cire.  Comp.  178. 

(i)  SemMe,  eondoding  **  against  the 

sfcitate"  is  only  neoessary  where  some- 

ifciag  which,  at  common  law,  was  not  a 

satgect  of  laroeny  is  stolen, IZ.  t.  Peanon^ 

I  Mood.  C.  C.  313,  see  id.  403;  R.  v. 

Oattmrmy  and  IL  ▼.  Xvcy  Berry,  1 M.  & 

Reh.463;  fMcre  sUtntes  ?     Fir.7&8 

G.  IT.  c  29,  s.  12,  and  3  &  4  W.  IV. 

c.  44,  s^  2,  which  provides  the  present 

r*^iihinmt.  Bey.  t.  Law,  2  M.  &  Rob. 

198,  bwt  the  objection  is  only  available 

SB  deaarrer;  8.  C  and  the  grand  jury 

weald  then  be  directed  to  add  the  letter 

9:  fa  Aiierwom,'B,  Indeed  as  the  latter 

■et  does  not  prohibit  the  offence,  but  only 

stem  the  pimiahment,  it  is  nnnecessary 

to  ley  the  ofenoe  "  against  the  form  of" 

<W  itatttte,  see  He^.  t.  PoUy,  1  C.  & 

Kk.  77;  Jby.  T.  Ste,  8  C.  &  P.  735,  in 


order  to  inflict  the  statutory  panishment, 
see  Williami  t.  The  QMf»  in  Error,  Q. 
B.  3  May,  1845;  2  Hale,  190,  191, 
dted  «/e,  p.  226,  227. 

(/)  R.  ▼.  fTMfwood,  R.  &  Ry.  495  ; 
R.  T.  Gi^bont,  id,  442 ;  R.  t.  Stock,  id. 
185  ;  1  Hale,  556 ;  R,  ▼.  Murray  et  at, 
2  East,  P.  C.  496. 

(m)  R,  ▼.  Mariyn,  R.  &  Ry.  108. 

(n)  R.  Y.  Daviet,  2  Leach,  C.  C.  876. 

(o)  R,  T.  Flannaffan,  R.  &  Ry.  187. 

(p)  R.  T.  Hallard,  and  R,  t.  Fuller, 
2  East,  P.  C.  498  ;  1  Leach,  187;  R.  ▼. 
Thompeou,  2  Leach,  771;  R.y.Harri9, 
id.  701. 

{q)  1  Hawk.  c.  38,  s.  35 ;  1  Hale,  557. 
Seeue,  if  a  brick  bailding,  though  only 
inhabited  and  slept  in  for  the  purposes 
of  a  fair,  JR.  ▼.  Smith,  1  M.  &  Rob.  256. 

(r)  R.  Y.  Smith,  2  East,  P.  C.  497 ; 
12.  Y,  Brown,  id.  502. 

(#)  1  Hale,  556 ;  Foster,  76,  77. 
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of  which  the  centre  is  a  factory  separated  frooi  them  (/) ;  a  shop  let  off 
from  the  house  of  which  it  forms  part,  and  having  no  internal  com- 
munication with  it  by  a  doorway  («),  if  the  occupier  of  the  shop  part, 
or  any  of  his  family,  lie  as  well  as  work  there  (x) ;  or  a  tenement  open- 
ing on  a  passage  or  staircase,  not  having  an  outer  door  to  the  street, 
and  common  to  others  (tf). 

As  to  the  construction  of  7  &  8  O.  IV.  c.  29,  s.  13,  with  r^ard  to 
buildings  within  the  curtilage : — 

A  building  within  the  curtilage  is  part  of  the  dwelling-house  within 
that  section  {ante,  p.  261)  if  both  are  under  the  same  roof,  tliough 
the  room  broken  into  be  a  wash-house  on  the  ground  floor,  without 
any  internal  communication  with  the  dwelling-house  on  that  floor  (z). 
Both  the  building  and  dwelling-house  must  be  occupied  together  in 
the  same  right  (a).  If  there  is  any  doubt  whether  the  building  broken 
and  entered  is  part  of  the  dwelling-house,  or  is  within  the  curtilage 
only,  the  count  in  p.  268  should  be  inserted  (6).  As  to  laying  the 
ownership  of  the  dwelling-house  broken,  a  dwelling-house  occupied 
by  a  wife  and  her  establishment,  separately  from  her  husband,  should 
be  laid  as  his  house,  though  she  has  taken  it  and  paid  the  rent  and 
taxes,  &c.  (c).  Occupation  by  a  servant  requires  the  same  allegation, 
unless  he  occupy,  not  as  a  servant,  but  in  his  o'wn  right,  which  often 
leads  to  questions  requiring  nice  discrimination.  It  may  be  laid  as  the 
dwelling-house  of  a  workman,  though  he  lives  there  rent  free,  if  he  has 
the  exclusive  benefit  and  possession  of  it  (d).  The  other  cases  on  this 
subject  will  be  found  collected  in  the  excellent  work  from  which  this 
summary  is  taken  (e). 

Where  the  occupier  of  a  room  has  the  use  merely,  and  no  interest  in 
it,  e.  g.,B.  g^est  at  an  inn,  the  dwelling-house  must  be  laid  as  that  of 
the  innkeeper  (/) ;  but  if  a  lodger  rents  part  of  a  house  and  sleeps 
there,  and  no  one  else  resides  in  the  rest  of  it,  it  must  be  laid  as  the 


(/)  R,  T.  Bgginton,  2  B.  &  P.  508. 

(u)  Id,  ibid. 

(x)  1  Hale,  558;  R.  ▼.  Bogert,  1 
Leach,  89,  428.  See  R.  ▼.  John  Bailey, 
1  Moo.  C.  C.  23.  A  shop  and  houM 
occupied  separately  by  two  families. 

(y)  -Ktfy.  V.  Bye  {Mayor  qf),  in  re 
Evans,  9  Ad.  &  E.  679 ;  2  Per.  &  Da. 
351,  after  R,  v.  Bailey  had  been  cited. 

(z)  R.  ▼.  Burrowe,  1  Moo.  C.  C.  274. 
See  R,  Y.  lAthyo,  R.  &  Rj.  357  ;  R,  t. 
Chaikley,  id.  334. 


(a)  R.  T.  Jenkim,  R.  &  Ry.  244. 

(b)  See  R.  ▼.  Robert  BaU,  1  Mood. 
C.  C.  30. 

(c)  See  the  cases  collected  Archb.  Cr. 
PI.  &  Et.  tit.  Burglary. 

{d)  R.  Y.  Joblmg,  R.  &  Ry.  525  ;  R. 
Y.  Cornfield,  id.  42 ;  R.  y.  Witt,  Moo. 
C.  C.  248.    See  next  psge. 

(e)  Archb.  Cr.  PI.  &  Ey.  tit.BurgUay. 

(/)  1  Hale,  557 ;  R.  y.  Primer,  2 
East,  502. 


or   BREAKING    H0178B9,   SHOPS,   SlC. 


265 


Jodger's  dwelliDg-boaae  (g).  Thus  a  loft,  rented  and  resided  in  by  a 
coacbmsD,  is  bis  dweHing-house,  tbougb  situated  over  bis  mistress's 
stables  (A). 

All  difficulty  may  be  obviated  by  laying  the  house  in  diflferent  counts 
m  that  of  difierent  persons. 

Hie  owner  of  a  house  who  breaks  and  enters  the  room  of  a  lodger 
iberdny  and  steals  his  goods,  can  only  be  convicted  of  larceny  (t). 

Tbe  local  description  of  the  house,  as  to  the  parish,  &c.  where  it  is 
Htsate,  must  accord  with  the  fact,  and  be  proved  strictly  as  laid.  If 
tvo  parishes  have  been  named,  '*  parish  aforesaid "  refers  to  the  last 
psnh  (&).  If  the  place  where  the  house  is  situate  is  not  named,  it 
ibn  be  taken  to  be  situate  at  the  place  laid  as  special  venue  (/)• 


BreaUMffJ] — Breaking  a  house  may  be  actual,  viz.^  by  breaking  a 
vail,  door,  or  pane  of  glass  (m),  picking  a  lock  of  a  door,  opening  it  by 
t  key,  lifting  a  latch,  unloosing  any  fastening  provided  for  a  door  or 
window,  taking  the  glass  from  a  door,  coming  down  a  chimney,  lilting 
ip  or  pulling  down  a  window  kept  shut  by  the  pulley  weight  only, 
vitbovt  any  festening,  opening  a  window  fastened  with  wedges  only, 
opening  a  window  by  putting  an  arm  through  a  broken  pane,  and  by  so 
breaking  more  glass  out,  getting  at  and  removing  the  window  fastening, 
or  lifting  up  the  flap  of  a  cellar  usually  kept  down  by  its  own  weight. 
These  are  all  breakings,  whether  done  to  admit  the  thief,  or  any  part  of 
hk  body,  or  any  weapon  or  instrument  with  which  to  effect  a  felonious 
intent,  e.  g,^  to  draw  out  goods  with  it.  But  entering  by  an  open 
door,  or  window  partly  open,  or  through  an  aperture  made  to  admit 
hght,  is  not,  though  the  felon  open  it  more  so  as  to  admit  himself  (n). 


d)  tt.  ▼.  Roffera,  1  Leach,  89 ;  R.  t. 

Tn^akme^  itL  427,  and  other  cases  cited. 

(A)  JL  Y.  I\trner,  I  Leach,  305 ;  2 

Evt's  P.  C.  492.    The  fact  of  a  ser- 

vaaf  s   paying  hb   master  rent  for  a 

hooe  prevents  it  from  being  described 

as  Um  master**,  thoogh  it  is  on  the 

fienaci  where  his  business  is  carried  on, 

aad  thongh  the  servant  has  it  because  of 

b  serrke,  Jt  t.  /arris  and  Walker,  1 

Mood.  C.  C.  7 :  bat  if  a  woritman  at  a 

cilfiery  resides  in  one  of  his  maater** 

wi*tagas  rtmt/ree,  his  oecvpation,  though 

A  law  ttat  fli  his  master  at  the  master's 

ciectMQ,  may  as  to  third  persons,  e.  g.  in 

an  tndiftnimt  for  burglary,  be  considered 

as  thil  of  tUker;  H  being  wholly  for  the 

use  tad  benefit  of  the  serrant,  and  not 

■witly,  if  St  all,  for  the  use  or  business 


of  the  maater  or  of  the  colliery,  R.  y.  Job- 
ting,  Russ.  &  Ry.  525.  See  JB.  ▼.  Witt, 
1  Mood.  Cr.  C.  248;  R,  y.  Stock,  2 
Taunt.  339 ;  2  Leach,  1015,  8,  C.  /  R, 
Y.  CoUett,  R.  &  Ry.  498 ;  R,  y.  Laken^ 
heath,  1  B.  &  Cr.  531 ;  JR.  y.  Margette 
and  oihere,  2  Leach,  520. 

(i)  Kelyng,  84 ;  2  East's  P.  C.  502, 
506. 

{k)  R.  Y.  Riehardi,  1  M.  &  Rob.  177. 

^0  R.  Y.  Napper,  Moo.  C.  C.  44. 

(m)  Even  though  it  may  have  been 
cut  for  a  month,  if  it  remains  exactly  in 
its  place  without  any  opening  whatcYer, 
and  the  prisoner  puts  Us  hand  through, 
Reg.  Y.  Bird,  9  C.  &  P.  44. 

(n)  See  cases  collected,  Archb.  Cr. 
PI.  &  Ey.  291,  7th  ed. ;  JR.  y.  Gadburg, 
8  C.  &  P.  676. 
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Breakiog  a  house  may  be  comtructive  :  as  where  the  offender,  with 
intent  to  commit  a  felony,  obtains  admission  by  an  artifice  in  order  to 
effect  it.  Knocking  at  a  door,  and  rushing  in  on  its  being  opened, 
getting  into  a  house  by  promising  ale  to  the  servant  who  keeps  it,  or 
conspiracy  with  him  to  rob  it,  are  instances  (o)« 

Entry  and  taking,  what,] — Entering  a  house  with  a  felonious  intent 
through  an  outer  door  or  window  which  is  open,  and  afterwards  break- 
ing or  unlocking  an  inner  door  of  a  room,  is  a  ''  breaking  *'  (p).  So  is 
the  opening  by  a  servant  of  a  door  of  a  room  not  immediately  within 
the  scope  of  his  employment,  or  by  a  lodger  or  guest  in  an  inn  of  ano- 
ther room  in  it,  if  with  a  felonious  design.  Breaking  an  outward  gate, 
(e.  ^.  a  gate  of  an  area,  part  of  the  outward  fence  of  a  curtilage  and 
yard),  is  not  a  breaking  of  a  dwelling-house,  where  there  is  do  free  pas- 
sage in  time  of  sleep  from  the  area,  yard,  &c.  into  the  house  (^). 

There  roust  be  an  entry  as  well  as  a  breaking,  though  they  need  not 
be  simultaneous.  Stepping  over  the  threshold,  putting  a  hand,  a  finger, 
or  a  hook,  &c.  in  at  a  window,  to  undo  its  latch,  or  to  draw  out  goods, 
suffices ;  but  throwing  up  a  window,  and  introducing  a  crow-bar  to 
force  the  shutters,  without  having  any  part  of  the  hand  within  it,  will 
not,  though  it  be  done  with  intent  to  steal  (r).  If  the  entry  was  in  the 
night,  so  as  to  amount  to  burglary,  it  seems  that  the  above  indictment 
may  be  sustained  notwithstanding  (5).  The  taking  must  be  actual,  and 
a  momentary  possession  after  the  abstraction  will  suffice ;  e,  g,^  where 
a  thief  took  money,  and  being  instantly  detected,  threw  it  under  a  fire- 
grate (0*  If  A  breaking  and  entry  be  proved,  the  value  of  the  goods 
stolen  is  immaterial :  if  the  breaking  and  entry  is  not  proved,  but  the 
goods  are  laid^  and  proved  to  be  of  5/.  value,  and  to  have  been  taken 
in  the  dwelling-house,  the  party  may  be  convicted  of  stealing  in  a  dwell- 
ing-house (ti)  ;  and  if  only  the  larceny  is  proved,  without  the  other  cir- 
cumstances, the  party  may  be  convicted  of  simple  larceny. 


(o)  See  cases  collected,  Archb.  Cr. 
PL  7th  ed.  292. 

{p)  Jhid.  Breaking  a  cheat,  cupboard. 
Sec.  is  not,  id* 

{q)  Ibid. 

(r;  See  the  caaea,  Archb.  Cr.  Fl.  & 
Ey.  7th  ed.  293. 

(f)  By  analogy  to  JB.  t.  PeareBf  2 
Leach,  1049 ;  and  R.  &  Ry.  174;  and 
R,  V.  Bobkuont  R.  &  Ry.  321 :— where  it 


was  held,  that  if  it  appear  on  indictment 
for  stealing  from  the  person  that  the 
force  used  was  sufficient  to  constitote  a 
robbery,  defendant  wiU  not  on  that 
ground  be  entitled  to  an  acquittal,  ted 
fic. 

(/)  R,  T.  Amier,  6  C.  &  P.  344.  A. 
Park,  J. 

(«)  Archb.  Cr.  PI.  &  ET.6th  ed.  204. 
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laJieiwunifar  MieaUng  in  a  Dwelling-hause^  9ome  Person  therein 
being  pmi  in  Fear  (on  7  W.  IV.  and  I  Vict.  c.  86,  *.  6). 


nit  A.  B.,  Utie  of,  &c.  on,  &e.  at,  Aec.  one  alTor  basin,  of  tiie  Talne  of  three 
pOHrii,aad  one  oeot  of  the  yalne  of  five  ■hiUingi  (ekait^l,  moiuy  or  valuabh  «m«- 
ritf),  of  the  goods  end  chattels  of  J.  N.,  in  the  dwelliog-hoose  of  the  said  J.  N., 
that  Btoate  («),  then  and  there  being  found,  then  and  there  [in  the  lud  dwelling- 
hamat}  (j/)  lelonionsly  did  steal,  take,  and  eany  away,  and  that  at  the  time  of  the  com- 
■ittiag  of  the  fekmy  aforesaid,  he,  the  said  A.  B.,  then  and  tikere,  in  the  said  dwell- 
iag'hsose,  by  certain  nenaees  and  threats  by  him  then  and  there  need  and  attend 
ts  ad  in  Ae  praacnoe  and  hearing  of  one  Sophia  N.,  in  the  said  dweUing-hoose,  and 
tka  sad  there  being*  her,  the  said  S.  N.  did  put  in  bodily  fear  (j),  against  the 
in  of  the  statate  in  snch  case  made  and  proTided,  and  against  the  peace,  &c. 

nis  offence  was  punbbed  with  death  by  7  &  8  O.  IV.  c.  29,  8. 12, 
Imt  is  now  Tisited  with  transportatioii  for  not  exceediog  fifteen  years, 
Bor  lev  than  ten  years,  or  impHsonment  for  not  exceeding  Uiree  years, 
7  W.  IV.  and  1  Vict.  c.  86,  s.  5.  If  the  stealing  takes  place  in  the  boase, 
Imt  OQt  of  the  presence  of  the  party,  or  in  it,  bnt  without  his  knowledge, 
no  fear  can  be  implied ;  bot  it  seems  that  it  may,  if  menaces  and  threats 
are  used  when  he  is  present,  and  knows  of  the  stealing  (a).  The  party 
nay  be  convicted  of  simple  larceny  under  this  act  if  the  cumulative 
drcomstances  are  not  proved. 

InSetment  on7  ^S  O.  IV.c.  29,  f.  12,  for  stealing  in  a  Dwelling- 

house  to  the  value  ofSL  or  more. 

The  last  indictment  will  suffice  for  this,  if  the  allegation  of  putting 
in  fear  be  omitted,  and  the  value  of  each  article  stolen  be  annexed  to 
it,  thus,  **  six  silver  table-spoons,  of  the  value  of  3/.  and  twelve  silver 
ten-ipoons,  of  the  value  of  2/.'*  It  does  not  seem  in  this  case  absolutely 
necosary  to  state  where  the  house  is  situate,  if  it  is  stated  as  ^*  then 
ead  there  being  "  vix.  at  the  parish  before  laid  (6).  The  punishment 
fer  this  offence  was  death  by  7  &  8  G.  IV.  c.  29,  s.  25,  diminished  to 
transportation  for  life  by  2  &  3  W.  IV.  c.  62,  and  to  transportation  for 
not  exceeding  fifteen,  nor  less  than  ten  years,  or  imprisonment  for  not 
exceeding  three  years,  7  W.  IV,  and  1  Vict.  c.  90,  s.  1. 

To  convict  a  party  of  the  offence  thus  charged,  goods  of  5/.  vahie 

{s)  See  p.  262,  note  ig).  {s)  This  most  be  laid  and  proved, 

(f)  Thoogh  these  words  sre  said  to  be  JR.  v.  Etherinfftim,  2  Leach,  671 ;  East, 
aot  sbMhitely  essential,  Rep.  v.  An^      P.  C.  635. 


i,lC.  %Mar.  121.    Pmtte9tm,J.\  (a)  SeetfcT. 

^  w^  adnsable,  see  his  prior  opinion  {b)  R,  v.  Napper,  1  Moo.  C.  C.  44. 

IB  £.T.  SmUh(Rn9tr)p99l,  p.  269  note. 
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mast  be  taken  at  one  time  (c)  in  the  dwelling-house,  or  such  building 
communicating  with  it  as  burglary  may  be  committed  in  (d).  If  a 
stealing  only  is  proved  without  the  above,  the  conviction  can  only  be 
for  simple  larceny.  The  articles  intended  to  be  protected  by  this  act 
are  not  goods  which,  when  stolen,  were  under  protection  of  the  prose- 
cutor's person  (e) ;  but  which  were  then  deposited  for  safe  keeping  in  a 
house,  &c.  or  lodging  not  belonging  to  the  offender  himself  (/);  as,  in 
a  hat  on  a  table  (^),  or  by  the  bedside,  on  going  to  rest.  It  is  8u£B- 
cient  if  they  are  left  at  a  wrong  house  for  the  person  supposed  to  reside 
there,  and  another  steals  them  (A).  Whether  they  are  under  protection 
of  the  house  or  the  person  is  a  question  for  the  court  (t).  A  guest  when 
in  bed  at  an  inn,  placed  his  small-clothes  containing  money  under  his 
head.  They  were  stolen.  The  indictment  was  on  12  Ann.  c.  7  (now 
repealed  by  7  &  8  G.  IV.  c.  27)  for  stealing  to  the  amount  of  405.  in 
a  dwelling-house.  A,  Park,  J.,  held  that  the  property  having  been 
thus  taken  under  the  party's  personal  protection,  was  no  longer  under 
that  of  the  house  (A).  A  person  may  be  guilty  of  stealing  in  his  ovm 
dwelling-house  the  goods  of  another  (/). 

Indictment  for  breaking,  jrc.  a  Building  within  the  Curtilage,  and 
stealing  therein  {1  ^S  O.  IV.  c.  29,  f.  14). 

That  A.  B.,  late  of,  &c.  on,  &c.  at,  &c.  a  certain  buildingi  of  one  C.  D.,  there 
fituate,  feloniously  did  break  and  enter  (the  said  building  then  and  there  being 
within  the  curtilage  of  the  said  dwelling-house  of  the  said  C.  D.,  there  situate,  and 
bj  the  said  C.  D.  then  and  there  occupied  therewitii ;  and  there  being  then  and 
there  no  communication  between  the  said  building  and  the  said  dweUing-hoase, 
either  immediate  or  by  means  of  any  covered  or  enclosed  passage,  leading  from  the 
one  to  the  other)  (m) ;  and  that  the  said  A.  B.  then  and  there,  in  the  said  building, 


(e)  R.  ▼.  Petre,  1  Leach,  C.  C.  294  f 
R.  T.  Hamilton,  id.  348  ;  JB.  ▼.  C.  M. 
Jonea,  4  C.  &  P.  217. 

(d)  2  East,  P.  C.  644  ;  7  &  8  6.  IV. 
c.  29,  s.  13,  R,  v.  White,  1  Leach,  252 ; 
R.  T.  Woodward,  id.  253,  n. 

(e)  R,  ▼.  Campbell,  2  Leach,  264 ; 
R.  T.  Owen,  2  Leach,  572;  2  East, 
P.  C.  645. 

(/)  R.  T.  Thompeon,  et  al.  I  Leach, 
338 ;  R,  V.  Gould,  id,  4  ;  R,  ▼.  Taylor, 
R.  &  Ry.  418. 

(^)  R.  T.  Affnee  Hamilton,  8  C.  &  P. 
49,  Parke  and  Patteeon,  Js. 

(k)  R,  Y.  Carrol,  1  Moo.  C.  C.  89. 

(t)  R.  T.  Thomas,  Carr.  Supp.  295. 

{k)  The  learned  judge  relied  on  CaetU" 
dine'e  eaee,  East's  P.  C.  645 ;  Watmm's 


eaee,  id.  680;  Starkie  on  Cr.  PI.  467; 
and  said  that  Ward*e  ease  held  to  the 
contrary,  by  Bay  ley,  J.,  at  Lancaster 
summer  assize,  1814,  might  have  turned 
on  some  peculiar  circumstsnoes.  Pri- 
soners were  convicted  of  simple  larceny, 
R,  T.  Challenor  and  Pyertift,  Worces- 
ter  summer  assise,  1824.  See  ante,  p. 
244. 

(0  Reg.  V.  Bowden,  C.  &  Kir.  147. 

(m)  These  are  the  words  of  7  &  8  6. 
IV.  c.  29,  s.  14.  This  count  should  be 
joined  to  a  count  for  houaebieaking  or 
stealing  in  a  dwelling-house  to  the 
amount  of  5/.,  whenever  it  is  donbUul 
whether  the  building  is  in  strictness  a 
dweliing-house.  The  btalding  must  be 
proved  to  be  within  the  cwtilaye  (or 
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vilk  fcrce  md  srait,  one  silTer  gpoon,  &e.  [ekaiiei,  money,  or  vahtabU  ieeurUy  om 
ihe  wtrdg  ff  #.  14 :  «c«  #.  5,  mUe,  p.  258]  of  the  goods  and  chettek  of  the  nid 
C  D.,  in  t^  nid  building  then  and  there  being  foond,  then  and  there  in  the  nid 
bvldiog  ieloakraily  did  steal,  take,  and  eany  away,  against  the  form  of  the  statnte, 
&&  and  against  the  peace,  &c. 

PmiskmentJ] — ^The  punishment  is  now  transportation  for  not  exceed- 
ing fifteen  years,  nor  Jess  than  ten  years,  or  imprisonment  for  not  exceed- 
ing three  years,  with  or  without  hard  labour,  in  the  common  gaol  or 
knae  of  correction,  with  or  without  solitary  confinement  for  any  portion 
or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
labour  not  exceeding  one  (lunar)  month  at  any  one  time,  and  not  ex- 
ceeding three  (lunar)  months  in  any  one  year,  as  to  the  court  in  its  dis- 
cretion shall  seem  meet  (n). 

ImtSetment  for  breaking  and  entering  and  stealing  in  a  Shop,  Ware^ 
house,  or  Counting -house  (7^8  G.  IV.  c.  29,  s.  15). 

That  A.  B.,  late  of,  &e«  on,  ficc.  at,  &e.  the  shop  (o),  [ekop,  warthmue,  or  eount' 
■f-isaif,]  of  J.  N.,  there  sitoate,  felonionsly  did  break  and  enter,  and  one  silver 
ever  of  the  vahie  of  —  of  the  goods  and  chattels  of  the  said  J.  N.,  in  the  said 
shop,  Aea  and  there  being  found,  then  and  there  m  the  said  shop  (o)  felonioiisly 
did  itnl,  take,  and  carry  away,  against  the  peace,  &e. 

The  section  is  directed  against  the  stealing  of  chattel,  money,  or  Talnable  secnrity : 
if  the  latter  is  charged,  add,  '*  contrary  to  the  form  of  the  statute,"  &c.  (See  e*/«, 
P-JH.) 

The  shop  must  be  shown  to  be  the  shop  of  the  prosecutor,  by  his 
occopation,  and  carrying  on  business  there,  and  to  be  situate  as  laid. 
The  value  of  the  article  stolen  is  immaterial.  If  this  proof  fails,  the 
party  may  be  convicted  of  simple  larceny. 

The  punishment  is  the  same  as  for  breaking  a  building  within  the 
cartilage  and  stealing  therein  (p). 


indosore  of  the  homestead,  see  (o)  Essential,  Jf.  ▼.  Roger  Smiih,  2 

2  East's  P.  C.  492,  and  ante,  p.  261),  M.  &  Rob.  115,  Patieeon,  J.     Qfuere 

and  oeevpted  with  the  dwelling-house,  howerer  see  ante,  p.  267.    "  Shop  **  in- 

\mt  not  part  of  it,  t.  e.  not  communi-  eludes  a  blacksmith's  shop  containing 


with  it,  either  immediately  or      the  forge  and  osed  as  a  woribhop,  though 

by  a  CTwered  aad  indosed  pasuge,  see  7      not  inhabited  or  attached  to  dwelling- 

li  8  G.  IV.  c  29,  a.  12  aad  13,  ante      house,12e7.  ▼. Corf tfr,C.  &  Kir.  173,  Lord 

f.  26 1 .  Denman :  notwithstanding  J2.T.  Satrndere, 

(«)  7  W.  IV.  &  1  Vict. c. 90,  s.  2, 3;      9  C.  &  P.  79. 

(p)  IHd,  ante,  p.  261,  262. 
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SECTION  V. 

Of  Stealing  and  Severing  Minerals,  and  Ripping,  Cutting,  or 
Breaking  Articles  fixed  to  Buildings  and  ik  Public  Places. 

Stealing  Things  affixed  to  Buildings^  ^c] — Ore  remaining  in  its 
bed,  and  articles  affixed  to  buildings,  were  not  the  subjects  of  larceny 
at  common  law  while  so  affixed ;  and,  therefore,  their  severance  and 
removal,  if  effected  by  a  single  act,  did  not  constitute  felony.  Several 
statutes  were  passed  to  protect  particular  things,  especially  lead,  in  this 
condition  ;  but  these  have  been  superseded  by  the  comprehensive  pro- 
visk>nsof7&8G.IV.  c.  29. 

Minerali.] — As  to  minerals^  7^8  G.  IV.  c.  29,  f.  37,  enacts, 
*'  That  if  any  person  shall  steal,  or  sever  with  intent  to  steal,  the  ore 
of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick,  or  any 
wad,  black  cawke,  or  black  lead,  or  any  coal,  or  cannel  coal,  from  any 
mine,  bed,  or  vein  thereof  respectively,  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  thereof^  shall  be  liable  to  be  punished  in 
the  same  manner  as  in  the  case  of  simple  larceny." 

Stealing f  j*c.,  Olass^  Metal^  j-c.  affixed  to  Buildings,] — As  to  glass, 
metal,  &c.  7  ^  8  G.  IF,  c,  29,  s.  44,  enacts,  "That  if  any  person  shall 
steal,  or  rip,  cut,  or  break,  with  intent  to  steal, 

any  glass  or  wood- work  belonging  to  any  building  (q)  whatsoever, 

any  lead,  iron,  copper,  brass,  or  other  metal, 

any  utensil  or  fixture,  whether  made  of  metal  or  other  material, 
respectively  fixed  in  or  to  any  building  whatsoever, 

any  thing  made  of  metal  fixed  in  any  land  being  private  property, 

or  for  a  fence  to  any  dwelling-house,  garden  or  area, 

or  in  any  square,  street,  or  other  place  dedicated  to  public  use  or 
ornament, 

every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
of  simple  larceny ; 

and  in  case  of  any  such  thing  fixed  in  any  square,  street,  or  other 
like  place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  pro- 
perty of  any  person." 


{q)  Including  a  church,  R,  ▼.  Parker  and  Easy,  2  East'i  P.  C.  592,  pott. 
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Indictment  under  7  |-  8  G.  IF,  c-  29,  s.  37,  for  stealing  Minerals 
from  a  Mine,  or  severing  them  with  intent  to  steal. 

[VenMe  mut  be  where  the  dwelling.hoase,  &c.,  is  (r).]  That  A.  B.  [ineribing 
Am]  on,  &c.  with  force  of  arms,  at,  &c.  fifty  pounds  weight  of  copper  ore  [as  the 
fact  may  be,  taking  tart  to  bring  tht  catt  unthm  ont  qf  tkt  dtttriptumt  in  the  tte- 
fw»]  of  the  Talne  of  twenty  ihiHings,  the  property  of  C.  D.  in  a  certain  mine  of 
copper  ore  [or  "  blackhead,  toai,"  dfc,']  of  the  sidd  C.  D.  there  sitoate,  then  and 
there  being  found,  from  the  said  mine  then  and  there  felonioosly  did  steal,  take,  and 
carry  away  [or,  feloniously  did  serer  with  intent  the  same  then  and  there  felonionsly 
to  steal,  take,  and  carry  away]  against  the  form  of  the  statute,  &c.  and  against  the 
peace,  &c. 

Indictment  for  stealing  Glass  and  Wood- work  belonging  to  a  Dwell- 
ing-house or  other  Building  {7  ^  S  G.  IF.  c.  29,  *.  44). 

Venue  (as  in  latt).  That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c. 
felonionsly  did  steal,  take,  and  carry  away,  twenty  panes  of  glass,  and  twenty  pieces 
of  wood- work,  containing  therein  fifty  square  feet  of  wood,  of  the  tbIuc  of  twenty 
shillings,  the  property  of  CD.  and  belonging  to  a  certain  dwelling-house  [oroMthe 
eatt  may  bt"]  and  building  (j)  of  the  said  C.  D.  there  situate,  against  the  form  of 
the  statute,  and  against  the  peace,  ficc. 

Indictment  for  stealing  Leady  ^c,  fixed  to  a  Building 
(7  SfSG.  IF.  c.  29,  s.  44). 

That  A.  B.  late  of,  ficc.  on,  &c.  with  force  and  arms,  at,  &c.  feloniously  did  steal, 
take,  and  carry  away  [ort/tionknuly  did  r^,  tut,  and  break}  twenty  pounds  weight 
of  leadf  twenty  pounds  weight  of  copper,  and  twenty  pounds  weight  of  brass,  of  the 
Talne  of  twenty  shillings  (Q,  and  then  and  there  being  fixed  to  a  certain  dwelling- 
hoase  [or,  to  a  certain  building  («)  a$  the  cast  may  bt"]  of  the  said  C.  D.  there 
sftomte,  against  the  form,  ficc.  and  against  the  peace,  ficc. 

The  jury  must  believe  that  the  prisoner  unfixed  the  lead  from  the 
bailding^  or  was  aiding  and  abetting :  for  a  person  cannot  be  convicted 
of  larceny  on  this  count  (ti). 


(r)  fi.  T.  O.  MUitr,  7  C.  fie  P.  665. 

(«)  The  words  ''building  called  a 
temple"  were  held  sufficient,  without 
farther  description  of  its  uses,  as  a  sum- 
mer-house for  drinking  tea,  and  retire- 
ment, B.  T.  Norris,  R.  fie  Ry.  69.  The 
words  there  decided  on  were  those  of  4 
6.  If.  c  32,  "  fixed  to  any  dwelling. 
house,  ont-houae,  coach-house,  stable, 
or  other  kuilding  used  or  occupied  with 
such  dwelling-house  or  thereunto  be- 
ionging,  or  to  any  other  building  what- 


soever;" whereas  the  enactment  of  9 
6.  rv.  is  general,  viz,  **  any  building 
whatsoever."  See  R.  v.  BUek;  JB.  v. 
Worrall,  post. 

(t)  It  seems  wrong  to  state  the  metal, 
ficc.  to  be  the  property  of  any  person :  per 
Butter,  J.  in  Hickman's  case,  1  Moo. 
C.  C.  2,  note  (b)  ;  2  East's  P.  C.  593  ; 
however  see  the  act  itself  in  p.  270. 

(tt)  R,  ▼.  Gooeh  and  Devonshire,  8  C. 
&  P.  293,  Tindal,  C.  J.  and  Vaughan, 
J. ;  R.Y.  Gooch,  ibid. 
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Indictment  far  ripping  ^  cutting ,  and  breaking  Metalled  to  a  BuiUSng, 
with  intent  to  steal  (7  ^  8  G.  IF.  c.  29,  s.  44). 

Thmt  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  felonionily  did  rip, 
cat,  and  break,  twenty  pounda  weight  of  lead,  twenty  ponndi  weight  of  copper, 
twenty  ponnds  weight  of  iron,  and  twenty  pounda  weight  of  braas,  of  the  valoe  of 
twenty  ahiUinga,  the  property  of  C.  D.  and  then  and  there  being  fixed  to  the  dwell- 
Ing-honae  [any  building  whatsoever  («)]  of  the  laid  C.  D.  there  litaate,  with  intent 
then  and  there  felonionaly  to  steal,  take,  and  carry  away  the  same,  against  the  form, 
&c.  and  against  the  peace,  ficc. 

Indictment  for  stealing  any  Utensil,  Fixture ,  or  Thing  made  of  Metal, 
or  other  Material,  fixed  in  or  to  any  Building,  or  in  any  Land,  being 
private  property  {x)  {7  ^  S  O.  IF.  c.  29,  s.  44). 

That  A.  B«  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  one  leaden  pipe,  of 
the  Talne  of  ten  shillings,  containing  therein  fifty  ponnds  weight  of  lead,  and  one 
wooden  pipe,  containing  twenty  square  feet  of  wood,  of  the  Tslae  of  ten  shillings, 
then  and  there  being  fixed  in  certain  land,  to  wit,  a  garden  of  the  said  C.  D.  there 
aituate,  which  then  and  there  was  the  private  property  of  the  said  C.  D.  felonionil  j 
did  steal,  take,  and  carry  away,  against  the  form,  &c.  and  against  the  peace,  &c. 

Indictment  on  7  ^  8  O,  IF.  c.  29,  s.  44,  for  stealing,  or  ripping,  S^c, 
Metal  fixed  as  a  Fence  for  a  Dwelling-house,  Garden,  or  Area, 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &e.  one  iron  rail,  of  the 
Talue  of  five  shillings,  containing  twenty  pounds  weight  of  iron,  the  property  of  C.  D. 
then  and  there  being  fixed  for  a  fence,  and  being  part  of  a  fence  to  an  area  [or 
garden,  or  dwelling-house]  of  the  said  C.  D.  there  situate,  felonioualy  did  stesl, 
take,  and  carry  away,  against  the  form  of  the  statute,  ficc.  and  against  the  peace, 
etc. 

Indictment  on  the  same  Section  for  stealing  or  ripping,  S^c.  a  Thing 


(«)  See  note  (j)  in  preceding  page. 

(«)  The  words  '*  utensil  or  fixture  " 
used  in  this  clause  of  the  statute  being 
generic  terms,  it  may  be  insufficient  to 
pursue  the  words  in  the  statute,  and  it  is 
better,  at  least  in  one  count,  to  desig- 
nate the  particular  offence  chained,  by 
laying  the  species  of  utensil  or  fixture, 
e.  y.  a  sink,  pipe,  cupboard,  fiec.  accord- 
ing  to  the  truth  of  the  case,  see  Arch- 
bold,  Cr.  PI.  fie  Ev.  6th  ed.  46.  Thus, 
where  killing  "  cattle  "  was  made  felony 
by  9  6.  I.  c.  22,  s.  1,  it  was  held  ne- 
cessary  to  state  the  particular  species  of 
cattle  killed  according  to  the  fact,  thus : 
"  certain  cattle,  to  wit,  one  colt,"  R,  v. 
Chalkiey,  Russ.  fit  Ry.  258.  Ptui,  Sect. 
13.  In  R.  V.  FrancU  Fmek,  1  Moo.  C. 


C.  418  (A.  D.  1834),  the  indictment  wss 
for  stealing  "six  feet  of  copper  pipe, 
value  five  shillings,  the  property  of  J.  S. 
fixed  to  the  dwelling-house  of  E.  D.  snd 
S.  A."  The  second  count  stated  it  ss 
the  property  of  E.  D.  and  S.  A.  fixed  to 
their  dwelling-house.  The  question  was 
whether  the  dwelling-house  was  properly 
described  as  that  of  E.  D.  and  S.  A.  As 
both  the  rooms,  of  which  the  house  of 
J.  S.,  the  prosecutor,  consisted,  were  let 
to  A.  and  B.  as  separate  tenants,  and 
the  pipe  in  question  passed  perpendi- 
cularly down  tiie  outside  of,  and  sgainst, 
both  their  rooms,  part  being  against  the 
ceiling  of  each,  the  prisoner  was  held  en- 
titled to  acquittal. 
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modi  ofMeial  m  a  Street^  Square^  S^c,  wherein  it  is  unnecessary  to 
slUge  the  article  to  be  any  person's  property. 

Thai  k.  B.  hie  d.  Sac*  on,  ftc.  with  foree  and  arins,  at,  &e.  oim  iron  nil  of  the 
nhc  flf  five  duUings,  cnntelning  theran  ten  pounds  weight  of  iron,  then  and  then 

bof  find  in  a  eertain  eqnaro  there  aitnate,  called iqnaro,  being  a  iqnare 

Moled  to  poblie  nae  [or  street,  &c.]  then  and  then  felonioosly  did  steal,  take, 
■d  cBDj  awaj  (or  did  rip,  cnt,  and  break),  against  the  form,  &e.  and  against  the 
p(He,fte.    [See  the  net,  p.  270.] 

IndJctments  lor  ripping,  cutting,  and  breaking  metal  fixed  in  land, 
bdog  prirate  property,  or  in  public  squares,  may  be  easily  framed  on 
the  abofe,  by  merely  substituting  for  the  words  "feloniously  did  steal , 
tekiy  and  carry  away^**  the  words  **feloniously  did  rip^  cuty  and  breaks 
«(i  imient  then  and  there  feloniously  to  steals  taJte^  and  carry  away 
tk  tamer 

A  church  having  been  held  to  be  within  the  meaning  ot  the  words 
''odier  building"  in  4  6.  II.  c.  32,  is  within  the  more  comprehensive 
tams  of  7  &  8  G.  IV.  c.  29 ;  and  It  seems  that  stealing  iron  rails  or 
bns,  fixed  to  a  tomb  or  tombstone  in  a  churchyard,  is  now  felony, 
tlKHigb  not  connected  with  the  church  by  any  building  (y).  The 
poaiskinent  is  the  same  as  that  of  simple  larceny.  (Which  see,  ante^ 
p.  257.) 


SECTION  VI. 
Or  STEALiifa  Trees,  &c.,  ahd  Ciittihg  or  Dam aoivg,  with 

11ITE5T  TO  StEAI.  THEM. 

Ofences as  to  Trees,  S^c, pramded against  byl^B  G.IV.c,  29.] 
--As  trees,  sfarube,  fruit  (z),  vegetables,  and  fences,  are  affixed  to  the 
Miold,  and  aarour  of  the  realty,  it  was  not,  at  common  law,  an  in- 
ilictibk  ofence  to  take,  cut,  or  injure  them,  unless  they  were  severed 
tt  ooe  time  and  removed  at  another,  in  which  case  the  fraudulent  re- 
monl  was  always  aroeny  (a).     Statutes,  have,  therefore,  been  repeat- 

(l)  JLt.  SSek,  4  C.  &  P.  377 ;  Bs-  tion.    JL  v.  Worr^,  7  C.  &  P.  516, 

*»f«f,J.»batfiHsr0.  See  (on  4  6.  II.  UttUdaie,  J.     See  R.  t.  Eliuam  and 

c-U, and  21  6.  III.  e.  68)  JL t.  Ikm.  Vmes,  1  Mood.  C.  C.  336.    Strippfo^  a 

2tiit,P.C.&93;  1  Lead,  496,  .9.  C.  house  of  lead  after  gettJag  poMOftion  of 

ii  nioiibed  beildiiif ,  boarded  np  on  it,  under  a  treaty  for  a  lease,  bat  with 

■I  ill  ttdes,  intended  for  a  cait-ibed,  intent  to  eteal  lead,  is  larceny,  A.  t. 

«A  Wfing  a  door  villi  a  lock  to  it,  and  Mumd^,  2  Lead,  850 ;  2  Eaet's  P.  C. 

^  frnne  of  a  roof  witb  looie  gone  594,  &  C. 

^revB  on  it,  became  not  yet  f  hatched,  (x)  See  en/e,  p.  239. 

vishcUa*«b«ldii«*'  within  this  tee.  (a)  ~ 
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edly  passed  for  their  protection ;  and  these  have  been  consolidated  by 
7  &  8  6.  IV.  c.  29,  s.  38, 39, 40, 41 ,  42, 43.  Althougrh  the  acts  there 
provided  against  are  not  all  punishable  by  indictment,  it  seems  better  to 
insert  them  here  in  their  connexion,  as  they  comprise  the  entire  law  on 
a  subject)  the  indictable  parts  of  which  daily  become  more  likely  to  be 
brought  before  courts  of  quarter  sessions. 

Stealing,  or  damaging  with  intent  to  steal.  Trees  to  the  Value  oflL 
in  certain  Situations,  Felony,] — By  section  38  it  is  enacted,  **  That  if 
any  person  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy 
or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapliog, 
or  shrub,  or  any  underwood,  respectively  growing  in  any  park,  pleasure 
ground,  orchard,  garden  (&),  or  avenue,  or  in  any  ground  adjoining  {c) 
or  belonging  to  any  dwelling-house,  every  such  offender  (in  case  the 
value  of  the  article  or  articles  stolen,  or  the  amount  of  the  injury  done, 
shall  exceed  the  sum  of  one  pound)  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as 
in  the  case  of  simple  larceny ;  and  if  any  person  shall  steal,  or  shall  cut, 
break,  root  up,  or  otherwise  destroy  and  damage  with  intent  to  steal, 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood 
respectively,  growing  elsewhere,  than  iu  any  of  the  situations  herein- 
before mentioned,  every  such  offender  (in  case  the  value  of  the  article 
or  articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the 
sum  of  Jtve  pounds)  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the 
case  of  simple  farceny.'* 

Stealing,  or  damaging  with  intent  to  steal,  Trees,  S^c.  to  the  Value 
of  \s.  punishable  summarily  for  first  and  second  Offences^  third  as 
Felony. ]'^By  7  Si  B  Q.  IV.  c.  29,  s.  30,  it  is  enacted,  '*  That  if  any 
person  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling 
or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  respectively 
growing,  the  stealing  of  such  article  or  articles,  or  the  injury  done  being 
to  the  amount  of  a  shilling  at  the  least,  every  such  offender  being  con 
victed  before  a  justice  of  the  peace,  shall,  for  the  first  offence,  forfeit 
and  pay,  over  and  above  the  value  of  the  article  or  articles  stolen,  or 

(b)  Whether  ground  be  prop^riy  de-  (e)  t.  e.  contignont  to,  and  having 

fcribed  in  an  indictment  aa  a  ''garden,"  actnal  contact;   so  that  groond  tepa- 

a  a  question  for  the  jory^  JR.  t.  Rodffu,  rated  from  a  house  by  a  narrow  walk  and 

M.  &  M.  341.  paling,  is  not  within  these  words,  f*. 
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the  amoQiit  of  the  injtiry  done,  sach  sum  of  money,  not  exceeding  five 
pCQadi,  as  to  tbe  justice  shall  seem  meet ;  and  if  any  person  so  con- 
victed Am  afterwards  be  guSty  of  any  of  the  said  offences,  and  shall 
be  convicted  thereof  in  like  manner,  every  such  offender  shall,  for  such 
lecood  offence,  be  committed  to  the  common  gaol  or  house  of  correct 
tioD,  there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve 
cakndsr  months,  as  the  convicting  justice  shall  think  fit ;  and  if  such 
ccond  conviction  shall  take  place  before  two  justices,  they  may  further 
nder  the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  privately 
vhippcd,  after  the  expiration  of  four  days  from  the  time  of  such  con- 
nctton ;  and  if  any  person  so  twice  convicted  shall  afterwards  commit 
urrof  the  said  offences,  such  offender  shall  be  deemed  guilty  of/e/ony, 
aod  bebg  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same 
ittnner  as  in  the  case  of  simple  larceny.'* 

Simlmg,  or  cutting  with  intent  to  steal,  Fences,  ^c,  punishable 
lunsori/y,  but  not,  in  any  case,  indictable,] — By  section  40,  it  is  en- 
acted, "That  if  any  person  shall  steal,  or  shall  cut,  break,  or  tlirow 
down  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any 
vooden  post,  pale,  or  rail,  set  up  or  used  as  a  fence,  or  any  stile  or  gate. 
Of  soy  part  thereof,  respectively,  every  such  offender,  being  convicted 
before  a  justice  of  the  peace,  shall,  for  the  first  offence,  forfeit  and  pay, 
over  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
UDOQDt  of  the  injury  done,  such  sum  of  money,  not  exceeding  five 
pouidft,  as  to  the  justice  shall  seem  meet :  and  if  any  person  so  convicted 
■ban  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  con- 
ncted  thereof  in  like  manner,  every  such  offender  shall  be  committed  to 
tbe  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour 
brnich  term,  not  exceeding  twelve  calendar  months,  as  the  convicting 
jviice  shall  think  fit ;  and  if  such  subsequent  conviction  shall  take  place 
before  two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
oaoe  or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four 
da^s  from  the  time  of  such  conviction." 

Suimary  Punishment /or  having  Trees,  Sfc,  in  Possession,  and  not 
^o»UM^  for  same.]— By  7  &  8  G.  IV.  c.  29,  s.  41,  it  is  enacted, 
"  That  if  the  whole  or  any  part  of  any  tree,  sapling  or  shrub,  or  any 
naderwood,  or  any  part  of  any  live  or  dead  fence,  or  any  post,  pale, 
nil,  stile  or  gate,  or  any  part  thereof,  being  of  the  value  of  two  shil- 
Kags  at  the  least,  shall,  by  virtue  of  a  search  warrant,  to  be  granted  as 

T  2 
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hereinafter  mentiooed  (<f),  be  found  in  possession  of  any  person,  or  on 
the  premises  of  any  person,  with  his  knowledge,  and  such  person  being 
carried  before  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he 
came  lawfully  by  the  same,  he  shall  on  conviction  by  the  justice  forfeit 
and  pay  over  and  above  the  value  of  the  article  or  articles  so  found,  any 
sum  not  exceeding  two  pounds/' 

Stealing  Fruit ,  Vegetables,  SfC»yfrom  GardenSf  SfC,  punishable  sum- 
marily for  Jtrst  Offence;  second  Offence  Felony.] — By  section  42  it 
is  enacted,  **  That  if  any  person  shall  steal  or  shall  destroy,  or  damage 
with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  production  (e), 
growing  in  any  garden,  orchard,  nursery  ground,  hothouse,  green- 
house, or  conservatory,  every  such  offender  being  convicted  thereof 
before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either 
be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay 
over  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  person  so  convic- 
ted shall  afterwards  commit  any  of  the  said  offences,  such  offender  shall 
be  deemed  guilty  of  felony ,  and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny," 

Stealing  or  destroying  cultivated  Roots  or  Plants,  not  in  Gardens, 
^c,  punishable  in  a  summary  way.] — By  section  43  it  is  enacted, 
'*  That  if  any  person  shall  steal  or  shall  destroy,  or  damage  with  intent 
to  steal,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast, 
or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  cause  of 
manufacture,  and  growing  in  any  land,  open  or  enclosed,  not  being  a 
garden,  orchard,  or  nursery  ground,  every  such  offender  being  con- 
victed before  a  justice  of  the  peace,  shall  at  the  discretion  of  the 
justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  one  calendar  month,  or  else  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles  so 
stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money,  notex- 

(<f)  Sect.  63. 

{e)  Does  not  inclade  young  fruit  trees,  R.  v.  Hodget,  M.  &  M.  341. 
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cfedmg  twenty  abillings,  as  to  tbe  justice  shall  seem  meet,  and  in  default 
of  ptyment  tbereof,  together  with  the  costs  (if  ordered),  shall  be  corn- 
Bitted  as  aforesaid,  for  any  term  not  exceeding  one  calendar  month, 
Bokai  psyment  be  sooner  made ;  and  if  any  person  so  convicted  shall 
afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted 
thereof  in  like  manner,  every  such  offender  shall  be  committed  to  the 
cofflmoD  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour, 
for  such  term,  not  exceeding  six  calendar  months,  as  the  convicting 
jmice  shall  think  fit ;  and  if  such  subsequent  conviction  shall  take 
pbce  befcie  two  justices,  they  may  further  order  the  offender,  if  a  male, 
to  be  ooce  or  twice  publicly  or  privately  whipped,  after  the  expiration 
of  fbar  days  from  the  time  of  such  conviction." 

Tmsmilting  Convictian  to  Sessions — Proof  of  prior  ConvictionJ}-^ 
By  7  &  8  6.  IV.  c.  29,  s.  74,  every  justice  of  the  peace  before  whom 
mj  person  shall  be  convicted  of  any  offence  against  this  act,  shall 
taomit  the  conviction  to  the  next  court  of  general  or  quarter  sessions, 
vUdi  shall  be  holden  for  the  county  or  place  wherein  the  offence  shall 
have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 
recofds  of  the  court ;  and  upon  any  indictment  or  information  against 
any  person  for  a  subsequent  ofience,  a  copy  of  such  conviction,  certi- 
fied by  the  proper  officer  of  the  court,  or  proved  to  be  a  true  copy, 
^  be  sufficient  evidence  to  prove  a  conviction  for  the  former  offence, 
uid  tbe  conviction  shall  be  presumed  to  have  been  unappealed  against 
intil  the  contrary  be  shown. 

!n£ctmeni  under  7  |-  8  G.  /K.  c.  29,  s.  38, /or  stealing  Trees  exceed- 
^  the  Value  of  One  Pounds  from  a  Park^  Pleasure  Oroundf 
Oanlen,  Orchard^  Avenue^  or  Ground  adjoining  or  belonging  to  a 


Tilt  A.  B.  late  of,  ftc  on,  &e.  with  force  and  anna,  at,  &e.  in  a  certain  park  [or 
^^  pkee  Mka0€  menHemed,  dueribing  it  truiy,  according  to  the  coords  qf  the 
''■k]  of  C.  D.  there  situate,  fekmioiialy  did  ateal,  take,  or  cany  away,  one  oak 
^  «M  dai  tree,  one  beech  tree,  and  one  ash  tree,  of  greater  Talaer  than  one 
P^^i  to  wit,  of  the  Talne  of  three  ponndi.  Me  property  qf  (/)  the  said  C.  D.  in 
^«dpuk  then  and  there  growing,  against  the  form  of  the  statate,  &c.  and  against 

^»&tment  under  the  same  Section  for  cutting  and  damaging,  &c« 
Trees  in  the  same  Places,  the  Damage  exceeding  One  Pound. 

TWt  A.B.  Ute  of^  Ac.  on  &c.  with  foree  and  arma,  at,  Ac  in  a  certain  park 
U)  Omtc  u  to  inaerting  these  words,  see  Hicknum*$  ewe,  ante,  p.  271. 
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[or  other  9uek  phct,  w  aboipel  of  C.  D.  there  litv^Uf  felonievsly  did  eati  breaks 
and  damage  \pr  **  root  up  and  damaffe,^*  according  to  the  /act}  one  oak  tree,  one 
elm  tree,  one  beech  tree,  and  one  aah  tree  Ino  value  ehould  be  iueerted  here  in  thii 
mdietment'],  the  property  of  (/)  the  said  C.  D.,  in  the  said  park  then  and  there 
growing ,  with  intent  the  same  then  and  there  feloniooaly  to  steal,  take,  and  carry 
•way,  diereby  then  and  there  febnionaly  doing  onto  the  said  C.  D.  h^nry,  tke 
aaaonnt  whereof  then  and  there  exceeded  the  sam  of  one  pound,  that  is  to  say,  in- 
jory  to  the  amount  and  Talne  of  two  pounds,  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  8cc. 

Indictment  on  7  ^  S  O.  IV.  c.  29,  s.  3%^  for  stealing  Trees,  Sfc. 
growing  elsewhere  than  in  a  Park,  ^c,  exceeding  in  Value  Five 
Pounds, 

That  A.  B.  late  of,  See,  on,  &c.  with  force  and  arms,  at,  &c.  in  a  certun  dose  of 
C.  p.  there  situate,  not  being  a  park,  pleasure  ground,  garden,  orchard,  or  aTenne, 
and  i^ot  being  ground  adjoining  or  belonging  to  any  dwelling-house,  feloniously  did 
steal,  take,  and  carry  away,  ten  oak  trees,  ten  elm  trees,  ten  beech  trees,  and  ten 
ash  trees,  of  yalue  exceeding  iiTe  pounds,  that  is  to  say,  of  the  value  of  tea  pounds, 
the  property  of  C*  D.  (/)  then  and  thena  growing  and  being  in  the  said  dose  of  the 
said  C.  D«  against  the  form  of  the  statute,  ^c.  and  against  the  peace,  &c. 

Indictment  on  same  Section  for  cutting  or  damaging  Trees,  S^c,  groW' 
ing  elsewhere  than  in  a  Parh,  Sfc.  with  intent  to  steal,  the  Injury 
exceeding  Five  Pounds, 

That  A.  B.  late  of,  &c.  on,  &c«  with  force  and  arms,  at,  &c.  in  a  certain  dose  of 
C.  D.  there  situate,  not  being  a  park,  pleasure  ground,  garden,  orchard,  or  sTenoe, 
and  not  being  ground  adjoining  or  belonging  to  any  dwelling  house,  feloniously  did 
cut,  break,  and  damage  \pr  **  root  up  and  damage*']  ten  oak  trees,  ten  beech  trees, 
ten  elm  trees,  and  ten  ash  trees,  the  property  of  the  said  C,  D.  [state  no  value  here] 
in  the  same  close  of  the  said  C.  D.  then  and  there  growing  and  being,  with  intent 
then  and  there  feloniously  to  steal,  take,  and  carry  away  the  same,  thereby  then  and 
there  feloniously  doing  to  the  said  G.  D.  injury  to  an  amount  exceeding  fire  pounds, 
to  wit,  to  the  amount  of  ten  pounds,  against  the  form  of  the  statute,  &c  a^d  against 
the  peace,  &c. 

Indictment  on  7  ^  8  O.TV.c.  29,  s,  39,  for  stealing  Trees,  Shrubs,  or 
Saplings,  above  the  Value  of  One  Shilling,  in  any  Place,  after  two 
Convictions  for  the  like  Offence  {jg). 

That  A.  B.  late  of,  &c.  labourer,  on,  &e.  [Me  date  qftkejlret  eemHeHem]  at,  ftc. 

(/)  See  note  (/)  preceding  page.  29,  s.  74  (p.  277).    But  the  identity  most 

(g)  The  convictions  under  this  aet,  be  shown,  for  7  ft  8  G.  IV.  o.  28,s.  11, 

having  been  returned  to  the  sessions,  does  not  apply.  A  mistake  in  the  cootic* 

may  be  proved  by  production  of  a  copy  tion  recited  may  be  taken  advantage  of 

certified  by  the  proper  officer,  and  are  by  the  prisoner,  H*  v.  Allen,  R.  &  By. 

to  be  taken  as  unappealed  against  till  513.    Poet,  Sect.  7,  Qffeneee  relating 

the  contrary  be  shown ;  7  &  8  G.  IV,  c.  to  Deer, 
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wM  Satf  eooTicted  before  E.  F.  one  of  her  miyestj's  jutLoei  of  the  peace  for  the 

eonty  of ,  for  that  he,  on,  &c.  Ihere  ear^uUy  redte  the  Jirst  eontfietiau 

aatf  «jfafiM/ioa].  And  the  jurors  aforeaaid,  upon  their  oath  aforesaid,  do  farther 
prcKBt,  tfcat  the  said  A«  B.  having  been  so  oonvieted,  as  aforesaid,  afterwards,  on, 
te.  [Os  Mt  ^ik^mend  cwiclieii]  at,  Ice.  was  duly  convicted  befon  G.  H.  one 
ofiHr  ■^jssty's  jnstioea  of  the  peace  for  the  cpnntjr  of  .  ,  ibr  that  he  [A«rt 

naU  Oe  tecmd  cnmcf ton] .  And  the  jurors  aforesaid,  npon  their  oath  aforesaid, 
do  fiiither  present,  that  the  said  A.  B.  late  of,  &c.  being  so  twice  convicted  as  afore- 
nid,  after  the  said  two  convictions,  on,  &c.  with  force  and  arms,  &c.  unlawfully  and 
Moaioadj  did  ateal,  take,  and  carry  away  twelve  oak  saplings  of  greater  value 
tka  OM  dulling,  to  wit,  of  flie  value  of  five  shOUngs,  the  property  of  C.  D.  then 
■4  tfMm  gfowiBg  and  being,  against  the  fonn  of  the  statute,  Ice.  and  against  the 

ImBetment  on  7  j-  8  G.  IV.  c.  29,  «.  42^  for  stealing  Plants,  Fruits, 
€r  Vsgetables  growing  in  a  Garden,  ^c.  qfter  a  summary  Conviction 
fir  a  like  Offence. 


Xlat  A.  B.  late  of  the  parish  of  — —  ia  the  county  of  ■  labourer,  on,  fte. 

[tit  date  of  the  prewaui  eonvictioH]  at,  &c.  was  duly  convicted  before  £.  F.  one  of 
kr  ■jetty's  justices  of  the  peace  for  the  county  of  ■  '  for  that  the  said  A.  B. 
OS,  ftc  [here  recite  the  eonmetion  and  adjudication  correctly].  [If  A.  B.  hoe  been 
Mteeumeted  of  Uke  offences,  here  state  "  and  the  jurors  aforesaid,  on  their  oath 
aimaud,  do  fuitber  present  that,  Ice."  {reciting  the  second  conviction  and  adjudica^ 
tiM  emrweliy).]  And  the  juroiB  aforesaid,  upon  their  oath  aforesaid,  do  farther 
pRMBt,  that  the  said  A.  B.  late  of|  Ice.  having  been  so  convicted  as  aforesaid,  on, 
&S.  «ith  force  and  arms,  at.  Ice.  unlawfully  and  feloniously  did  steal,  take,  and  carry 
ssiy  one  pineapple,  of  .the  value  of  five  shillings,  the  property  of  C.  D.  in  a  certain 
Wthoase  of  the  said  C.  D.  there  ntnate,  then  and  there  growin^f  and  beingi  against 
(ke  Urm  of  the  atatutCi  Ice.  and  against  the  peace,  Ice. 

^nitf&»eiif.] — The  piiiiighment  is  the  same  as  for  simple  laiceay, 
«le,  p.  257. 


SECTION  VII. 

Felovos  Rblatiko  to  Dbbk  PuirisHABLS  AS  Larcevt. 

Tbs  bws  for  protecting  deer  from  felonious  depredation  are  consoli- 
dtted  in  7  &  8  O.  IV.  c.  29,  s.  26,  27,  28,  [s.  29,  relating  to  assaults 
oa  deerkeepers]. 

SUaSng,  |*c.,  Deer,inany  inclosed  Ground,  F^/ony.]— By  section 
^,  it  is  enacted,  '*  That  if  any  person  shall  unlawfully  and  wilfolly 
cQvne,  hunt,  snare,  or  carry  away,  or  ](ill,  or  wound,  or  attempt  to  kill 


280  FBtOKIES  RELATING  TO   DEER. 

or  wound,  any  deer  (A)  kept  or  being  in  the  inclosed  part  of  any  forest, 
chase^  purlieu,  or  in  any  inclosed  land  (t)  wherein  deer  shall  be  usually 
kept,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
of  simple  larceny;  and  if  any  person  shall  unlawfully  and  wilfully  course, 
hunt,  snare,  or  carry  away,  or  kill,  or  wound,  or  attempt  to  kill  or 
wound,  any  deer,  kept  or  being  in  the  uninclosed  part  of  any  forest, 
chase,  or  purlieu,  he  shall  for  every  such  offence,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding 
fifty  pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  person  who 
shall  have  been  previously  convicted  of  any  offence  relating  to  deer,  for 
which  a  pecuniary  penalty  is  by  this  act  imposed,  shall  offend  a  second 
time,  by  committing  any  of  the  offences  hereinbefore  last  enumerated, 
such  second  offence,  whether  it  be  of  the  same  description  as  the  first 
offence  or  not,  shall  be  deemed  felony,  and  such  offender  being  con- 
victed thereof  shall  be  liable  to  be  punished  in  the  same  manner  as  in 
the  case  of  simple  larceny.*' 

The  27th  section  provides  for  the  summary  conviction  and  punish- 
ment of  persons  in  whose  possession  deer,  or  snares,  or  engines  for 
taking  deer,  may  be  founds  and  who  may  not  satisfactorily  account  for 
such  possession. — Section  28  provides  for  the  summary  punishment  of 
persons  setting  snares  or  engines  for  the  destruction  of  deer,  or  wilfully 
destroying  the  fences  of  any  land  where  they  may  be  kept.  Section 
29  enacts,  ^*  That  if  any  person  shall  enter  into  any  forest,  chase,  or 
purlieu  (whether  inclosed  or  not),  or  into  any  inclosed  land  where  deer 
shall  be  usually  kept,  with  intent  unlawfully  to  hunt,  course,  wound, 
kill,  ensnare,  or  carry  away,  any  deer,  it  shall  be  lawful  for  every  per- 
son entrusted  with  the  care  of  such  deer,  and  for  any  of  his  assistants 
(whether  in  his  presence  or  not),  to  demand  from  every  such  offender 
any  gun,  fire  arms,  snare,  or  engine,  in  his  possession,  and  any  dog  there 
brought  for  hunting,  coursing,  or  killing  deer;  and  in  case  such  offender 
shall  not  immediately  deliver  up  the  same,  to  seize  and  take  the  same 
from  him  in  any  of  those  respective  places  or  (upon  pursuit  made)  in 
any  other  place  to  which  he  may  have  escaped  therefrom,  for  the  use 
of  the  owner  of  the  deer.  And  if  any  such  offender  shall  unlawfully 
beat  or  wound  any  person  entrusted  with  the  care  of  the  deei-,  or  any 

(A)  Young  fawns  or  conies,  though  in  made  anj  difference  ? 

a  park  or  warren,  were  not  at  common  (t)  Forest,    chase,    park,    wood,  or 

law  subjects  of  larceny,  thongh  deer  in  plantation/'  were  held  **  open  or  in- 

a  park,  &c.  were,  1  Hale's  P.  C.  511 ;  closed  grounds"  within  576.  III.  c.  90; 

4  Bla.  C.  235  ;  and  qu.  if  this  act  has  R.r.Parkkur9iSfMoiktrtn.  ftRy.503. 


r. 
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of  hk  atsiitantSy  in  the  ezecation  of  any  of  tbe  powers  given  by  this 
act,  erery  such  offender  shall  be  guilty  of  felony  ^  and,  being  convicted 
ihenoif  shall  be  liable  to  be  punished  in  the  same  manner  as  in  case  of 
mfk  larceny/' 

Indictment  under  Section  W^for  coursing ^  killing y  and  carrying 

away  Deer  in  inclosed  places. 

nat  A.  B.  late  of,  &e.  on,  &e.  with  force  and  arms,  at,  &c.  in  a  certain  enclosed 
bid  there  sitnate,  in  the  occupation  of  C.  D.  wherein  deer  had  been,  and  then  were 
■aD7kq>t,  unlawfully,  wilfnlly,  and  felonionsly  did  conree,  kill,  and  carry  away 
[«r  "  laaie,  kiU,  and  carry  away,  hunt,  kill,  and  carry  away,*'  or  kill  or  wound,  or 
ittnpt  to  kill  or  wound,  &c.  aeeording  to  the  faef]  one  fallow  deer,  of  the  value 
tf  ffe  poundf ,  the  pnipeity  of  the  said  C.  D  {k),  [then  and  there  kept,  and  being 
iatk  laid  endosed  land  (Q,]  against  the  form  of  the  statute,  &c.  and  against  the 


IwSetment  under  same  Section  for  coursing  and  carrying  away  Deer 
m  the  unincloeed  part  of  any  Forest^  Chase^  or  Purlieu,  after  a 
premous  Conviction  for  some  Offence  relating  to  Deer  (m). 

Aat  A.  B.  on,  &c.  {the  date  of  the  evmnetum\  was  duly  convicted  before  E.  F. 
«•  of  her  Bujcaty'a  justices  of  the  peace  for  the  county  of  — —  for  that  he  the  said 
A.  B.  OB,  fte.  \retite  the  etmvietUm  and  a^udieatum]  (n).  And  the  jurors  afore- 
■■i  epoB  their  oath  aforesaid,  do  further  present  that  the  said  A.  B.  late  of,  &c. 
^ciag  10  eoBTicted  as  aforesaid,  after  the  said  conviction,  on,  &c.  with  force  and 
>m,  at,  &e.  in  a  certain  uninclosed  part  of  a  certain  forest  called  — •  there  situate, 
■iMkdIy  and  vrilfidly  did  course,  kill,  and  carry  away  [or  either  **  hunt,  snare, 
or  attempt  to  kill,"  as  the  fatt  mojf  fte]  one  follow  deer  of  the  value  of  five 
then  and  there  being  in  the  said  unindosed  part  of  the  said  forest,  against 
tka  ftna  of  the  statute,  &c.  and  against  the  peace,  &c. 

Tboogh  it  is  a  felony  to  assault  a  deerkeeper  in  execution  of  his 
<hty,the  mdictment  is  placed  post^  title  Assault^  with  misdemeanours 
Rimbling  it  in  its  nature. 


{kj  Seems  at  least  surplusage,  Btel- 
■•  «  eoic,  fi^pni,  p,  277. 

(0  Essential,  see  13  L.  J.  (M.  C.) 
43,  Mt§.  V.  MRnff,  commitment  On  this 
d^K  held  bad  for  vrant  of  these  words. 

(■}  See  p.  278,  note. 

(•)  The  identity  of  the  prisoner  with 
^  pcnoB  previcnisly  convicted  should 
W  rtrietly  proved;  for  the  facilities 
*W  by  7  &  8  6.  IV.  c.  28,  s.  11, 


in  cases  of  previous  convictions  for 
feUmff^  do  not  apply  where  the  party  is 
not  laid  in  the  indictment  to  have  been 
duly  convicted ;  or  if  he  was  not  duly 
convicted  in  fact,  e.  g*  having  been  con- 
victed, but  not  in  tbe  proper  county ; 
or  if  the  conviction,  being  joint,  ei j.  of 
four,  the  indictment  states  it  to  be  of 
one,  it.  V.  AUea^  R.  &  Ry.  513. 


9M  OF  LARCBNY  BY  TBVAVTS,  lAVt&nB,  CLBRKft,  AND  SBRVAVTi. 

SECTION   VIH.' 

Of  Largbmy  by  Tenants  and  Lodgers. 

As  lodgers  and  tenants  of  ready-furnished  houses  have  a  special 
property  in  the  goods  let  to  them  for  hire,  it  seems  that  at  common 
law^  they  could  not  be  indicted  for  larceny  in  stealing  the  goods  so 
let  to  them  (n) ;  and  it  has  been  decided,  that  if  a  man  hires  a  fur- 
nished lodging  with  intent  that  his  comrade  should  steal  the  furniture, 
the  comrade  removing  it  cannot  be  indicted  at  common  law  for  stealing 
the  goods  of  the  original  owner  (o)«  To  remedy  the  original  defect  in 
the  law,  tl^e  3  W.  &  Mi  o.  10,  s.  5,  was  passed  ;  but  difficulties  arose 
on  its  construction  (p),  and  it  is  now  rep^al^  and  superseded  by  7  &  8 
O.  IV.  c.  29,  8.  45,  which  not  only  makes  it  larceny  for  a  tenant 
or  lodger  to  steal  a  chattel,  but  a  fixture^  of  which,  at  common  law, 
no  larceny  could  be  committed  by  any  one.  That  section  enacts, 
'^  That  if  any  person  shall  steal  any  chattel  or  fixture,  let  to  be  used 
by  him  or  her,  in  or  with  any  house  or  lodging,  whether  the  contract 
shall  have  been  entered  into  by  him  or  her,  or  by  her  husband,  or  by 
any  person  on  behalf  of  him  or  her,  or  her  husband,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 
to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny ; 
and  in  every  such  case  of  stealing  any  chattel  t^  shall  he  lawful  to 
prefer  Qn  indictment  in  the  common  form  as  for  larceny  s  and  in 
every  such  case  of  stealing  any  fixture,  to  prefer  an  indictment  in  the 
same  form  as  if  the  offender  were  not  a  tenant  or  lodger,  and  in  eitbei 
case  to  lay  the  property  in  the  owner  or  person  letting  to  hire." 

The  form  of  the  indictment  is  sufficiently  prescribed  by  the  statute. 
Where  a  chattel  is  stolen,  the  indiqtment  will  be  as  for  larceny  at 
common  Uw,  onfoi  s.  2 ;  when  a  fixture  is  stolcQ,  as  ante,  p.  5  of  tbii 
chapter. 


SECTION  IX. 

Of  Larceny  by  Clerks  and  Servants. 

When  a  Servant  is  guilty  of  Larceny  at  Common  Law.] — ^The  ques- 
tion, whether  a  servant  is  guilty  of  larceny,  in  appropriating  the  goods 
of  his  master  when  they  are  lawfully  in  his  own  actual  custody,  de- 

(ii)  B,  ▼.  Mtereit  Show.  50.  (p)  I  Moo.  C.  C.  1,  M.  ▼.  H^tikjf, 

(o)  H.  Y.  Sektead,  Kuts.  &  Rj.  41 1 . 
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peadf  OB  Uie  nataie  of  the  custody,  aod  Ihe  degree  of  truit  fepoied  ia 
Mm,  Wiiero  he  has  the  mere  chiupge  or  custody  of  them,  it  is  clear 
dnt  the  legal  possession  remains  in  the  master,  and  that  the  servant 
ig  guilty  of  larceny  at  common  law  in  stealing  them  (q).  Thus  a  ser- 
vsBt  who  goes  off  with  money  given  to  him  by  his  master  to  carry  to 
aDOther,  and  applying  it  to  bis  own  use,  is  guilty  of  larceny  (r) ;  so  is 
aderfc  employed  as  such  in  the  daytime,  but  not  residing  in  the  boMse 
wko  embessles  a  bill  received  fron^  bis  master  in  the  usual  course  of 
bosmess,  with  directions  to  send  it  by  post  to  a  correspondent  («). 

Severer  Putushment  prescribed  ^  7  I*  8  G.  IV.  c.  29,  s.  46.]— To 
protect  masters  against  thefts  by  their  servants,  whether  partially  entrus- 
ted with  the  property  or  not,  larceny  by  them  is  subjected  to  a  severer 
poniahment  than  in  ordinary  cases.  For  this  purpose,  the  7  di  8 
6.  IV.  c.  29,  8.  46,  enacts,  '*  That  if  any  clerk  or  servant  shall  steal 
aay  chattel,  money,  or  valuable  security,  belonging  to,  or  in  the  pos-' 
KBiion  or  power  of  his  master,  every  such  offender  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyoed  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less 
tb«D  seven  years,  or  to  be  imprisoned  for  any  term  not  exoeeding  three 
jcsn;  and,  if  a  male,  to  be  once,  twice,  or  thrice,  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit)  in  addition  to  such  imprison* 
Bent." 

Indictment  under  this  Section  far  Larceny  by  a  Servant  of  Ooods, 
Monies^  and  Securiti^Sj  belonging  to^  or  in  the  Possession  und 
Power  of^  his  Master. 

Tkit  ImCbm  apd  el  the  time  of  oommitting  the  offeaoe  hereiiiefter  next  meationed, 
A,  B,  late  of,  &c*  Isbowerf  on,  Bfc,  with  force  and  anna,  at,  &c.  being  then  and 
tec  a  aerrant  to  one  C.  D.  felonionaly  did  steal,  take,  and  carry  away  one  gold  ring 
tf  tke  valve  of  ten  ahilllngay  ten  piecea  of  the  current  ailver  coin  of  this  realm  called 
I,  of  the  vahie  of  ten  ahillinga,  and  one  promiasory  note  of  the  governor  and 
of  Ae  hank  of  Rngland  fbr  the  payment  of  Ave  pooada,  then  vnpaid  and 
1,  being  a  vahuUe  aecniity  for  the  payment  of  the  said  aam  of  fiveponnda, 
■4  df  the  vahw  of  five  ponada,  of  the  monies,  goods,  chattels,  and  valoable  securi- 
tai  of  the  said  C.P.  his  master  as  aforesaid,  and  belonging  to  the  ^aid  CD.  against 
te  fona  of  the  atatate,  &c.  and  against  the  peace,  &c. 

Aad  the  jnrora  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
aid  A«  B.  while  he  was  such  servant  to  the  said,  C.  D.  as  aforesaid  to  wit,  on,  &o 

(|)8eeeiilt,p.243,andMr.Greaves's  (r)  B.  ▼.  Ltmmd^,  2  East's  F.  C. 

cneOcot  aditimi  of  Rassell  on  Crimes.  566  ;  2  Rnss.  C.  ft  M.  261,  S.  0. 

^m  aUlhecases  on  this  subject  ate  (f)  Ji.  v.  P«r«ifo#,  2  BastU  P.  C 

^  eoDeeted  aad  explained.  56S. 
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■forenidy  with  force  and  trmSf  at,  &c.  aforesaid,  feloniooaly  did  ileal,  take,  and 
cairy  away  one  other  gold  ring,  &e.  [at  b^fl^re]  then  and  there  being  in  the  pottes- 
aion  and  power  of  the  said  C.  D.  liia  maater  aa  aforesaid,  against  tiie  form  of  the 
Btatate,  &c.  and  against  the  peace,  &c. 

The  provisions  respecting  embezzlement  will  be  stated  in  the  next 
section.  Counts  for  such  embezzlement,  and  also  counts  for  larceny 
at  common  law,  may  be  joined  with  the  above  when  there  is  any  doubt 
as  to  the  facts,  or  as  to  the  legal  result  of  them  when  substantiated  at 
the  trial. 

SECTION  X. 

Of  Felokious  (f)  Embezzlement  bt  Clerks  akd  Seutants. 

Distinction  between  Larceny  and  Embezzlement]. — ^The  leg^l  dis- 
tinction between  larceny  and  embezzlement  by  persons  in  the  employ 
of  those  whom  they  defraud  is  this ; — in  the  former,  the  property  is 
taken  from  the  actual  or  constructive  possession  of  the  master,  or  has 
been  delivered  by  him  to  the  servant  for  a  special  purpose  only ;  in 
the  latter,  the  property  has  never  been  in  the  possession  of  the  master, 
but  being  received  by  the  servant  for  his  master's  use,  is  fraudulently 
appropriated  to  his  own.  To  punish  this  offence,  which  the  extended 
transactions  of  modern  times  have  rendered  of  great  moment,  the  com- 
mon law  contained  no  provision  ;  but  various  statutes  have  been  passed 
applicable  to  parties  in  different  situations  of  trust,  which  are  now  con- 
solidated by  7  &  8  G.  IV.  c.  29. 

Clerks  or  Servants, receiving  cmy  Money,  SfC,  on  their  Masters  ac- 
count and  embezzling  it,  shall  be  deemed  to  have  feloniously  stolen 
itJ] — ^The  section  7  &  8  O.  IV.  c.  29,  s.  47,  generally  applicable  to 
clerks  and  servants,  is  as  follows  : — '*  That  if  any  clerk  or  servant,  or 
any  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant,  shall,  by  virtue  of  such  employment,  receive  or  take  into  his 
possession  any  chattel,  money,  or  valuable  security,  for,  or  in  the  name, 
or  on  the  account  of  his  master,  and  shall  fraudulently  embezzle  the 
same  or  any  part  thereof,  every  such  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master,  although  such  money, 
chattel  or  security,  was  not  received  into  the  possession  of  such  master, 
otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or  other 

person  so  employed ;  and  every  such  offender,  being  convicted  thereof, 

■       ■  -  ■  -  ,  -  .  - 

(/)  Aa  to  embesslements  which  re-      misdemeanooraby  atatnte,  see/o«/,Ch. 
main  as  at  common  law,  misdemeanoars ;      TI.  s.  1 1. 
and  as  to  certain  embeszlementa  made 
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sbO  be  InUe  at  the  discretion  of  the  coart  to  any  of  the  punishments 
wiiich  the  court  may  award  as  hereinbefore  last  mentioned;" — that  is, 
tlie  same  punishment  as  is  prescribed  by  section  46  for  larceny  from 
oMsUn,  viz.  transportation  beyond  the  seas  for  any  term  not  exceed* 
iog  fourteen  yean  nor  less  than  seven  years,  or  imprisonment  for  any 
lens  not  exceeding  three  years,  and,  if  a  male,  whipping  once,  twice, 
or  thrice,  publicly  or  privately  inflicted  (u). 

Circumstances  necessary  to  constitute  Embezzlement, 1 — This  act 
ii  in  substance  the  same  as  39  G.  III.  c.  85,  which  it  repeals ;  and 
therefore  the  decisions  on  the  construction  of  the  repealed  act  apply 
to  that  now  in  force.  According  to  these,  in  order  to  constitute  the 
offeoee  of  embezzlement  these  circumstances  must  concur : — the  party 
most  be  a  clerk  or  servant;  he  must  have  received  the  thing  in  question 
by  virtue  of  his  employment,  and  on  account  of  his  master ;  and  he 
most  fraudulently  embezzle  it. 

1.  He  must  be  a  clerk  or  servant  in  fact,  but  he  need  not  be  so 
called.  Thus,  an  accomptant  or  treasurer  to  overseers  (x),  or  to  a  cor- 
poration (jf),  though  not  appointed  under  the  common  seal  (z),  a  female 
Mrrant  (a),  and  an  apprentice,  though  under  age,  if  employed  to  re- 
cei?e  the  money  which  they  purloin,  may  be  thus  guilty  (6).  A  person 
engaged  to  travel  for  several  houses,  and  allowed  a  per  centage  on  the 
orders  he  obtains,  has  been  holden  to  be  in  the  situation  of  clerk  to 
each  of  his  employers,  and  to  be  liable  to  prosecution  for  embezzle- 
BKot  by  each  of  them,  though  paid  by  a  per  centage  and  not  a 
salary  (c).     So  where  a  prisoner  was  employed  to  carry  out  goods  in 


{«)  Noriy  the  lame  ptmUhmeot  is 
■iirted  for  embenlement  of  any  chat- 
tel, iMmej,  or  ralnable  secority,  &c.  by 
pcmnt  employed  in  the  public  serrice, 
«e  SO  G.  III.  c.  4 ;  2  W.  lY.  c.  4.  It 
■cat  that  larceny  by  a  clerk  in  a  pablic 
*Ctt  of  the  crown,  e.  g.  collector  of 
c^itoBs  at  a  port,  is  not  within  7  &  8 
G-  IT.  c.  29,  8.  46 ;  Reg.  ▼.  Lwtlly  2 
X.  &  Rob.  236. 

(')  JL  T.  Sftn're,  Ross.  &  R.  349. 

(y)  Per  Vmtgkm,  B.,  WUliams  ▼. 
«»•«,  3  Tyr.  R.  703. 

(r)  it.  T.  Wellingt,  1  C.  &  P.  457. 

(a)  R.  ▼.  Biix.  Smith,  R.  8c  Ry.  267. 

(b)  R.  V.  MeUish,  R.  &  Ry.  80.  A 
mriBt  not  anthorized  to  receive  money 
was  sUnding  near  a  desk  in  hit  master's 
<o*nting.hoiiae.  A  debtor  to  the  master 
pud  this  lenrant,  tapposing  him  antho- 


rized, and  he  ncTcr  acooanted  for  it  to 
his  master.  This  is  not  embezslement, 
R.  ▼.  Crawley  (decided  on  the  authority 
of  R.  ▼.  MelliMhf  and  cited  hjAlderton, 
B.,in  R,  T.  Hawtin,  7  C.  &  P.  281,  S. 
P.  from  his  own  MSS.) ;  nor  is  it  lar« 
ceny,  for  the  money  had  been  entirely 
parted  with  by  the  debtor,  and  had  never 
come  to  the  master's  hands,  R,  ▼ 
Hawtin.  See  R,  ▼.  ThorUy,  p.  286, 
287. 

(c)  R.  ▼.  Carr^  R.  &  Ry.  198.  Doubted 
h  J  Parke,  B.,  in  Reg,  t.  Goodbodyf  8  C. 
&  P.  665.  A  coachman,  employed  by 
one  proprietor  of  a  coach  to  drive  a  part 
of  a  journey,  and  to  receive  money  and 
hand  it  over  to  him,  may  be  charged 
with  embezzling  the  money  of  that  pro- 
prietor, though  the  money  when  re- 
ceived would  belong  to  1dm  and  his 
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h\t  i6ttip1oyelr*8  barge  and  sell  them,  and  was  allowed  a  share  of  the 
profits  for  his  remuneration,  a  majority  of  the  judges  held,  that  in 
fraudulently  retaiuing  the  entire  price  of  the  cargo  he  was  gtiihy  of 
Embezzlement,  though  it  was  objected  that  he  had  a  joint  interest  with 
his  master  (d).  And  where  a  servant  manufactured  an  article  from 
materials  the  property  of  his  master,  fbr  a  customer,  and  hating  re- 
ceived the  price,  retained  it,  concealing  the  order  from  his  master,  he 
was  holden  thus  indictable,  though  he  would  have  been  entitled  to  a 
proportion  of  the  money  for  his  work  (e).  A  clerk  of  a  savings*-bank 
elected  annually  by  ballot  of  the  managers,  embezzled  the  savings, 
and  was  held  properly  indicted  as  clerk  to  the  trustees  (named)  (/). 
A  person  occasionally  employed  is  sufficiently  a  servant  within  the 
act  to  be  liable  to  its  penalties  (^).  Thus  a  person  employed  to  drive 
cattle  to  the  buyer,  and  to  bring  back  the  purchase-money,  though  it 
did  not  appear  that  he  had  extra  reward  beyond  his  pay  for  driving,  is 
guilty  of  embezzlement  within  the  statute,  as  a  *'  servant,"  if  he  re- 
ceives it  and  does  not  pay  it  over  (A) ;  but  a  person  employed  to  collect 
the  sacrament  money  from  the  communicants  is  not  liable  for  em- 
bezzling It,  not  being  the  servant  of  the  minister,  churchwardens,  or 
poor  objects  ot  the  bounty  (t).  So  where  a  master  of  a  charity  school 
appointed  by  a  committee  was  requested  by  the  treasurer  in  one  in- 
stance to  receive  a  voluntary  donation  to  the  institution,  and  withheld 
the  money,  he  was  held  not  within  this  act  {k).  A  person  sworn  in  at 
a  court  leet  to  the  office  of  chamberlain  of  a  corporation,  his  duty  be- 
ng  gratuitously  to  collect  monies  from  the  commoners  in  order  to  spend 
them  in  keeping  the  lands  in  order,  subject  to  a  yearly  account  to  two 
aldermen,  is  not  a  *^  clerk  or  servant '^  within  this  act  (/)• 

S.  He  must  have  received  the  things  in  question  bg  ifirtne  of  his 
employment f  for y  or  in  the  name  of,  or  on  account  of  his  mcuter  (m). 

and  see  R,  v.  Metca^ff  1  Moo.  C.  C.  433 ; 
but  see  R,  ▼.  Freeman,  5  C.  &  P.  534. 

(A)  R.  Y.  Hugket,  1  Moo.  C.  C. 
370.  Secu9,  if  a  serranti  who  has  no 
authority  to  receive  monej,  receives 
it  in  fact  from  his  master's  debtor,  who 
supposes  him  duly  authorized,  R,  r. 
Thorleift  1  Moo.  C.  C.  See  Jteg.  t. 
WilwH,  9  C.  &  P.  27. 

(0  R.  V.  Burton,  1  Moo.  C.  C.  237. 

(k)  R.  T.  NettUton,  1  Moo.  C.  C. 
259,  for  he  did  not  stand  in  relation  of 
"  clerk  or  servant  *'  to  the  committee. 

(0  WUlianu  V.  Stott^  3  Tyrwhitt's  R. 
688. 

(m)  R,  V.  Prtnee,  Mood.  St  Malk.  R. 


partners,  Reg,  v.  White,  2  Moo.  C.  C. 
91  s  and  R.  v.  Leaeh^  3  Stark.  N.  P.  C. 
70. 

(<0  R.  ▼.  Hartley,  R.  &  Ry.  139. 

(t)  R.  V.  Huffffine,  R.  &  Ry.  145. 

(/)  R,  V.  Jeneon,  1  Moo.  C.  C.  434. 
Savings'  bank  deposits  are  vested  in  the 
trustees  only  by  9  6.  IV.  c.  92,  s.  8 ; 
and  the  money  may  be  laid  as  the  pro- 
perty of  the  trustees  of  a  benefit  society, 
though  not  enrolled,  and  though  the 
money  ought,  in  the  ordinary  course,  to 
have  been  received  by  a  steward,  R»  v. 
Hall,  I  Moo.  C.  C.  474 ;  confirming 
it.  V.  Jetuon, 

(y)  JR.  V.  Speneerf  R.  Sc  Ry.  299; 
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And,  therefbtts,  wbere  the  chattel,  Stc^  k  taken  by  the  senrant  trotk* 

tkpotteasioii  of  tike  mastery  or  of  another  servant  of  his,  the  statute 

does  not  apply  (n),  but  the  oAnder  shotild  be  indicted  (br  larceny  at 

conmoa  law ;  and  if  theire  is  any  doabt  of  the  fkcti  counts  both  (br 

hiteny  and  embezzlement  should  be  joined  (o).    But  whele  the  pro- 

Mcutor,  suspecting  his  shopman^  gave  marked  tnouey  to  bis  friend, 

vidi  diiectiotis  to  buy  some  goods  at  his  shop,  and  the  fKend  accoid- 

is^y  purehaaed  goods,  and  paid  the  prisoner,  who  purloined  the 

noaey,  the  judges  beM  that  this  was  a  case  of  ertibeeslement  within 

die  statute,  although  the  money  had  beeti  previously  in  the  possession 

of  the  master  {p)* 

To  bring  a  case  within  the  words  **  fty  vfr ftie  of  iueh  employ tnentf** 
it  matt  dther  appear  that  the  servant  had  a  special  direction  to  receive 
the  money,  or  oUier  property  of  his  employer,  or  that  his  office  was  of  a 
description  from  whence  such  an  authority  must  necessarily  be  inferred. 
As,  it^  example,  it  is  necessarily  inferred,  from  the  nature  of  the  office, 
that  a  book-keeper  in  a  coach-office  or  waggon-office  is  authorised  to 
receive  money  for  his  principal ;  bat  it  is  not  necessarily  inferred  that  the 
driver  of  such  coach  or  waggon,  or  the  porter,  has  authority  to  receive 
money  at  the  office ;  and,  therefore,  to  bring  such  person  within  the 
statute,  a  special  authority  must  appear,  or  at  least  a  practice  of 
recdving  to  such  an  extent  that  the  authority  must  be  implied.  Thus  a 
butcher's  apprentice,  who  delivered  meat  to  his  master's  customers 
but  who  had  not  been  in  the  habit  of  receiving  money,  nor  was  spe- 
cially commissioned  to  receive  it  in  the  particular  instance,  was  holden 
act  within  the  statute  (^).  Again,  where  a  person  employed  to  lead 
t  stallion,  with  authority  to  charge  and  receive  not  less  than  20s.  for  the 
use  of  him,  received  65.,  and  did  not  account  for  it,  this  was  held  no 
embezzlement  within  this  section^  because  the  money  was  not  received 
by  virtue  of  his  employment  (r).  Although  the  things  must  be  received 
bf  virtue  of  the  prisoner's  employment,  yet  if  a  servant,  generally  em- 
pkycd  to  receive  sums  of  one  description,  and  at  one  place  only,  be^  on 

hiw. 

(0)  K.  ▼.  Hea^e,  R.  &  Ry.  160 ;  Jl. 
T.  Hvffhe;  1  Moo.  C.  C.  370. 

(p)  R,y.  ffeadge,  R.  &  Ry.  160,  a 
single  instance.  See  Jl.  t.  AtkimeH,  1 
Leach,  302 ;  JR.  ▼.  SuHem,  1  Moo.  C.  0. 
129. 

(q)  n,  V.  MetlUhf  R.  &  Ry.  80.  Bed 
tid.  M.  T.  Tkorley,  1  Moo.  C.  C.  S42. 

(r)  R.  ▼.  Snowley,  4  C.  &  P.  890)  per 
LiUMUtie  end  P^kef  Ji. 


21.  It  WIS  there  held,  that  a  party  who 
aot  being  in  any  business  of  which  dis- 
cosBtiBg  bills  forms  a  regular  part,  re- 
erired  a  biU,  grattdtonsly  engaging  to 
gtt  it  disconnteid,  Imt  deposited  it  with 
s  creditor  of  bis  own  as  a  collateral 
Kcarity,  was  not  indictable  for  embez- 
Angit. 

(s)  n,  ▼.  Kflnroy,  1  Moo.  C.  C.  276; 
&€.&?.  145 ;  It.  V.  Meteatf,  id.  433, 
fmi.  The  statute  does  not  seem  to  ap- 
pky  to  esses  which  are  Isrcetty  at  common 
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a  particular  occasion,  requested  to  receive  a  sum  of  a  different  descrip- 
tion and  at  a  different  place,  this  latter  sum,  being  thus  received  and 
afterwards  embezzled,  will  be  considered  as  received  by  virtue  of  his 
employment,  because  he  was  a  servant,  and  it  was  as  a  servant  that  he 
was  desired  to  receive  the  money,  though  out  of  the  line  of  his  ordinary 
duty  {$).  But  where  the  property  purloined  is  delivered  to  a  servant 
by  the  master  to  be  paid  to  a  third  person  on  his  account,  and  instead 
of  being  so  paid,  is  retained  raudulently,  the  statute  does  not  apply,  as 
the  money  is  directly  received  from  the  master  (<).  And  if  the  property 
has  been  in  the  possession  of  the  master  or  of  any  of  his  servants,  as  if 
one  clerk  receive  from  another  a  sum  of  money  to  pay  for  the  use  of  the 
master,  and  misapply  the  money  so  received,  the  case  will  not  be  within 
the  statute  (u).  So  where  persons  who  employed  the  prisoner  two  or 
three  times  a  week  to  keep  their  books,  viz,  as  a  clerk,  gave  him  a 
cheque  payable  to  a  creditor,  to  deliver  to  that  creditor,  but  he  appro- 
priated it,  it  was  held  larceny  of  the  cheque  (x).  On  the  other  hand,  a 
servant  sent  to  get  change  for  a  note,  who  converts  the  change  to  his 
own  use,  is  guilty  of  embezzlement,  and  not  of  larceny  (y). 

3.  ''  Embezzling  "  is  fraudulent  retention  of  money  or  goods. 
He  must  embezzle  the  money  or  thing ;  that  is,  he  must  fraudulently 
retain  and  conceal  it.  This  may  be  proved  by  evidence  of  his  having; 
in  fact  received  it  either  without  accounting  for  it  at  all,  or  without  en- 
tering it  in  any  book  of  receipts  which  it  was  his  duty  to  keep,  coupled 
with  evidence  of  having  denied  the  receipt  of  it  (z),  or  of  his  having 
omitted  it  in  an  account  which  he  rendered  after  having  received  it  (a), 
or  of  his  having  rendered  a  false  account,  or  made  a  false  entry  (b). 
Omission  to  enter  in  the  proper  book  sums  received  (c),  or  to  pay  over 


(«)  R,  ▼.  Th09.  Smith,  R.  &  Ry.  516  ; 
Abbott,  Holroyd  and  Garrow,  etmt. 

(0  R.  Y.  Peek,  2  Rum.  213 ;  8emb, 
aec.  R,  T.  Slui.  Smith,  R.  &  Ry.  267. 

(«)  R,  Y.  Murray,  1  Moo.  C.  C.  276. 

(«)  R.  ▼.  MeteaV,  1  Moo.  C.  C.  433 ; 
R.  T.  WaUh,  R.  &  Ry.  215 ;  2  Leach, 
1054,  S.  C, :  4  Taant.  258 ;  and  the 
question  pat  to  the  judges  was,  whether 
a  cheque  in  the  hands  of  drawers  was  of 
any  value  so  as  to  be  the  subject  of  a 
charge  of  larceny. 

{y)  R.  v.  Sullent,  I  Moo.  C.  C.  129; 
but  if  he  convert  the  money,  &c.  sent  to 
be  changed,  it  is  larceny,  R.  y.  Atkineon, 
I  Leach,  302. 

(r)  R,  V.  Jonee,  7  C.  &  P.  833. 

(a)  See  Rey,  r.  Creed,  C.  &  Kir.  63 ; 


Rey^  T.  Chapman,  id,  119. 

(b)  R,  ▼.  Jon^,  7  C.  &  P.  833 ;  and 
see  1  Moo.  C.  C.  447.  A  serrant,  im- 
mediately on  receiving  a  sum  for  bis 
master,  entered  a  sm^er  sum  in  hit 
master's  books  as  received,  and  ulti- 
mately accounted  for  the  smaller  som : 
held  an  embeazlement  of  the  difference 
at  the  time  he  made  the  entry ;  nor  is 
there  any  difference  though  he  receifed 
other  sums  for  his  master  the  same  daj, 
in  paying  which  and  the  smidler  sum  to 
his  master  together,  he  might  gi? e  the 
latter  every  piece  of  money  or  note  he 
received  at  the  time  he  made  the  false 
entry,  R.  v.  John  Hail,  R.  &  Ry.  463; 
2  Stark.  C.  N.  P.  67,  S,  C. 

(e)  R.  V.  Jonee,  7  C.  &  P.  833. 
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a  babDoe  after  rendering  r  true  account,  will  not  be  sufficient  proof  of 
embenlement,  and  will  only  subject  the  party  to  a  civil  action  (ef).  It 
was  heU  by  e^ht  against  seven  judges,  that  since  7  &  8  G.  IV.  c.  29^ 
s.  48,  an  indictment  for  embezzlement  will  be  supported  by  proof  of  a 
general  deficiency  of  money  which  ought  to  be  forthcoming,  though 
witlioat  showing  any  particular  sum  to  have  been  received  and  not 
accounted  for(e).  Receiving  money  belonging  to  an  employer,  giving 
Itim  account  of  it  and  then  absconding  with  it,  is  not  embezzle- 
OM&t  (/).  Nor  if  in  rendering  the  account  he  admits  the  appropriation, 
ud  sets  up  a  right  in  himself  on  some  frivolous  pretext,  is  the  keep- 
ing the  money  embezzlement  {g).  Where  it  was  the  duty  of  a  ser- 
vant authorized  to  receive  money  for  his  employer  to  account  for,  and 
to  pay  over  to  her  every  evening,  money  so  received  by  him  in  the  day, 
Coleridge,  J.,  held  that  his  wilfully  omitting  so  to  account  for  or  pay 
OTff  tarns  so  received  was  equivalent  to  a  denial  of  having  received 
tJK  money  (A). 

Indictment  may  charge  three  Distinct  Embezzlements,] — Before  7  & 
8  G.  IV.  g^at  practical  obstacles  were  thrown  in  the  way  of  prosecuting 
a  servant  for  embezzlement,  by  the  technical  rules  of  law.  Where  the 
ciiarge  was  for  embezzling  money,  it  was  not  sufficient  to  allege  that 
tbe  prisoner  embezzled  a  certain  sum,  but  it  was  necessary  to  specify 
Mxne  individual  piece  of  money  which  he  had  received  and  appropri- 
ated. This  was  oflen  difficult,  and,  where  he  had  given  change  for  a 
larger  note  or  coin,  impossible.  At  the  trial,  the  master  was  com- 
pelled to  select  some  one  act  of  embezzlement,  perhaps  out  of  many, 
at  the  risk  of  failing  altogether  in  the  proof,  and  the  certainty  that 
tlie  case  of  fraudulent  intention  would  be  very  imperfectly  presented 
to  the  jury. 

To  remedy  these  inconveniences,  it  is  enacted  by  the  48th  section  of 
"&  8  G.  IV.  c.  29,  as  follows :— ••  That  it  shall  be  lawful  to  charge 
is  the  indictment  and  proceed  against  the  offender  for  any  number  of 
<lJitioct  acts  of  embezzlements,  not  exceeding  three,  which  may  have 
been  committed  by  him  against  the  said  master  within  the  space  of  six 
<^Hdar  montlis  from  the  first  to  the  last  of  such  acts ;  and  in  every 


(^  R.  ▼.  Bodgwn,  3  C.  &  P.  422,  119,  are  e<mtra, 

rav»«,  B.  (/)  Reg.  v.  Creed,  C.  &  Kir.  63 

'*)  R.  ▼.  Jokm  Grote  (cashier  in  the  (^)  Reg,  ▼.  Norman,  1  C.  &  Mar. 

^^  of  Masterman  aod  Co.,  bankert),  501,  Creettcell,  J. 

I  Moo.  C.  C.  447 ;   7  C.  &  P.  635,  8.  (A)  Reg,  ▼.  Jackson,  C.  &  Kir.  384  ; 

^ :  hat  Reg,  t.  Uogd  Jonee,  8  C.  &  P.  see  Reg.  v.  Norman,  C.  Sc  Mar.  501. 
288,  aad  Reg.  ▼.  Cktgman,  C.  &  Kir. 

U 
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such  indictment,  except  where  the  ofience  shall  relale  to  any  chattel^  it 
shall  be  sufficient  to  allege  the  embezzlement  to  be  of  money^  without 
specifying  any  particular  coin  or  valuable  security ;  and  such  allegation, 
so  ht  as  regards  the  description  of  the  property,  shall  be  sustained,  if 
the  oflender  shall  be  proved  to  have  embezzled  any  amount,  althou^ 
the  particular  species  of  coin  or  valuable  security  of  which  such  amoant 
was  composed  shall  not  be  proved  ;  or  if  he  shall  be  proved  to  have 
embezzled  any  piece  of  coin  or  valuable  security  or  any  portion  of  the 
value  thereof,  although  such  piece  of  coin  or  valuable  security  may  have 
been  delivered  to  him  in  order  that  some  part  of  the  value  thereof  should 
be  returned  to  the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly  (i).  The  correct  courae  of  indicting  with 
reference  to  this  section  is  to  put  each  of  the  three  charges  in  a  separate 
count  {k). 

Venue,] — Where  a  servant  receives  money  in  one  county,  and  denies 
or  conceals  the  receipt  of  it  in  another,  it  seems  he  may  be  indicted  for 
the  embezzlement  in  either  (/);  but  if  a  receipt  given  by  him  is  produced 


(t)  This  proTiBion,  while  it  removes 
the  great  difficulties  under  which  the 
prosecator  formerly  laboured,  may  op- 
pose too  great  obstacles  to  the  defence 
of  an  innocent  prisoner,  by  giving  him 
no  satisfactory  information  of  the  spe- 
cific charges  of  embezslement  to  be 
made  at  the  trial ;  accordingly,  in  R,  ▼. 
Hodffian,  3  C.  &  P.  422,  Vaughan,  B., 
inclined,  at  the  request  of  the  prisoner, 
to  order  him  to  be  furnished  with  at 
least  a  particular  of  the  persons  from 
whom  money  is  alleged  to  have  been  re- 
ceived, if  not  also  of  the  sums  and  dates 
which  the  prosecutor  intended  to  apply 
to  the  accusation,  as  in  the  case  of  a 
general  indictment  for  barratry.  In  that 
case  the  prosecutor  consented  to  give 
such  information  as  was  desired;  no 
order  was  therefore  made,  and  the  pri« 


1  tne  pri- 
nts.   Mr. 


soner  was  acquitted  on  the  merits. 
Justice  LiWedak  made  an  order  to  the 
same  effect  in  R,  v.  Bootymanf  5  C.  & 
P.  300,  ante,  and  the  same  course  is  now 
followed  in  indictments  for  not  repairing 
highways  and  for  nuisances,  where  the 
counts  are  numerous  and  the  charges  mul- 
tifiuious,  R,  V.  Dowtukire  (Marquis),  4 
Ad.  &  EL  698 ;  R,  v.  dtrwood,  3  Ad.  & 
E.  816.  This  enactment  is  in  substance 
repeated  in  3  W.  lY.  c.  4,  s.  3,  as  to 
embezzlement  by  servants  of  the  crown. 


(k)  Reg,  v.  Purehoie  (Geo.),  C.  & 
Mar.  617,  cor.  Pafieeon  and  Creaeweii, 
Js.  IndictmentforembenlemeatchMged 
in  one  count  tkai  within  eis  emiemdar 
months  prisoner  received  three  sums 
(laying  a  separate  day  to  die  receipt  of 
each)  and  diat  "on  the  several  days  afore- 
said '  the  prisoner  embezzled  these  sums. 
Held  bad  on  demurrer  for  not  showing 
that  the  sums  were  embezzled  within  six 
months  of  each  other.  Qiuere,  whether 
three  actsof  embezslementcanbe  charged 
in  one  oount  ?  8,  C, 

(l)  The  prisoner  was  servant  of  a 
person  who  lived  in  StaffordsUre,  and 
having  received  money  for  his  master 
from  B.  in  Shropshire,  afterwards  told 
his  master  in  Staffordshire  that  he  had 
not  reoeived  any.  Being  sent  to  Shrews- 
bury to  B.,  he  desired  B.  to  search  the 
room  where  they  had  been  together ;  tmt 
B.  refosed.  The  judges  held  the  pfi- 
soner  properly  indicted  in  Shropshire 
where  he  received  the  money,  though  he 
might  have  been  also  indicted  in  8taf-> 
fordshire,  where  he  embezzled  it,  by  not 
accounting  for  it  to  his  master ;  for,  as 
by  the  act  (39  G.  HI.  o.  85,  then  in 
force)  the  receiving  property  and  em- 
bezzling it,  amounts  to  a  larceny,  the 
offence  is  made  a  felony  in  the  connty 
where  the  property  was  first  taken  :  so 


BY   CLMIKS   AND  S^aVAVTS, 


291 


Wifaov 


payment  of  moaey  to»  and  receipt  of  it  by  him,  it  cannot  be  re^ 
I  evidence  aniens  stamped  according  to  law  (m). 


ImdidmaU  ugmut  a  Clerk  or  Servant  for  Embezzlement 


A.  B.  lite  of,  Ae.  m^  &e.  at,  &e.  being  then  («)  ind  there  employed  as 
C«r  "jereen/,"  ^v.  m  IA«  loonb  4^  /A«  #/iiM«,  n*  Oeybe/  nuy  6«]  to  C.  D. 
#i  by^  'victae  of  nich  his  employment  u  soch  clerk,  and  while  he  waa  so  employed 
as  ■tecsnid(o),  then  and  there  receive  and  take  into  bis  poeaeasion  certain  money 
to  n  latfge  amoont,  to  wit,  the  amount  of  five  ponnda  (p),  for,  and  in  the  name,  and  on 
tbe  neeovnt  of  the  said  C.  D.  his  said  master  and  employer  {q),  and  the  said  money 
iii  then  and  there  nnlawfoUy,  frandnlently,  and  felonionaly  (r)  embestle ;  and  so  the 
do  say  that  the  aaid  A.  B.  then  and  there  the  said  laat-meationed  money 
by  him  the  aaid  A.  B.  for,  and  in  the  name,  and  on  the  account  of  the 
aaid  C  I>.  hie  maetsr  and  employer  as  aforeaaid,  and  then  and  there  being  tbe  pro- 
perty of  the  aaid  C.  D.  (a)  from  the  said  C,  D.  in  manner  and  form  aforesaid,  felo- 
Vf  and  frandnlently  did  steal,  take,  and  carry  away,  against  the  form  of  the 
Ac  and  againat  the  peace,  Ac. 


of  Charging  two  or  three  Acts  ofEmhezzlememt.] — When  it  is 


1-. 


tihat  Ae  offender  might  be  indicted  in 

any  other  county  into  which  he 

the  property,  R.  t.  Bohton,  R. 

A  Ry.  5<;  1  Bast'a  P.  C.  Addenda  xzIt.  ; 

,  C.  C.  975  ( A.  D.  18O3.)Xrfn0r«iice, 

r,  held  tiiat  embessling  being 

there  was  no  eridenoe  of  it 

Sbropahire.    In  a  subsequent  case,  a 

who   had    reoeiTcd  money  in 

for  the  use  and  on  account  of 

who  liTed  in  Middleaex,  re* 

to  his  asaster's  house  sooa  after, 

aaked  for  the  money,  denied 

it,  and  ncTer  afterwards 

for  it.    Held  tiiat  he  might 

he  iadioted  in  Middlesex  for  embezzle- 

■aeat ;   and  teimh.  that  had  he    been 

to  have  spent   tte   money  in 

r«  that  would  not  haTe  confined 

ihm  trial  to  that  county,  the  embexzle- 

■Kst  90i  btimg  enmpMed  till  he  had 

luAMad  to  aeoouBt,  R.  t.  Tmiflor,  3  B. 

A  P.596;  2  Leach,  974  ;  R.  A  Ry.C.  C. 

€3.     Mr.  Starkie,  2nd  EviA  451,  cites 

Ifcaa  caae,  adfing,  that  the  prisoner  had 

prohnhiy  poeseaaion  of  the  embexxled 

moswy  in  Middlesex ;  and  a  qn,  whether 

ii  is  aet  neeeasary  that  the  prisoner 

riMuld  hate  had  posaession  of  the  goods, 

Ae.  la  the  ooaaty  where  he  ia  ia&ted, 

(m)  JL  t.  HaU,  3  Stark.  R.  67,  €8. 
(a)  See  iZ.  ▼.  Sameri^m,  7  B.  A  C. 


463,  dted  8  M.  A  W.  368;  Cb//oa*« 
cottf,  Cro.  £1.  738,  relied  on  in  Reg,  t. 
Broumlouf,  11  Ad.  A  E.  127. 

(0)  It  seems  the  words,  *' while  he 
was  so  employed,"  are  necessary,  Reg,  t. 
Zoee//,  2  M.  A  Rob.  336  (on  2  W.  IV. 
c.  4,  s.  1). 

(jf)  The  exact  anm  laid  need  not  be 
proTed,  if  money  or  a  note  of  the  kind 
alleged  in  the  indictment  is  proved  to 
haTe  been  embezsied,  /t.  ▼.  CarwHt  R. 
A  Ry.  303 ;  nor aiace  7  A  8  G.  IV.  c.  20, 
s.  48,  need  the  coin  or  secority  embez- 
zled be  stated  specifically  in  the  indict- 
ment, aa  in  A.  ▼.  IVtraeotMr,  R.  A  Ry. 
335  ;  R,  ▼.  Floteer,  8  D.  A  R.  512  ;  R, 
▼.  TVert,  R.  A  Ry.  402,  was  held  to  be 
requirite;  but  any  "chattel"  embez- 
aled  must  be  described  as  in  larceny. 

{q)  Unnecessary  to  state  from  whom 
he  received  it,  R,  ▼.  Beaeallf  1  C.  A  P. 
313  :  R.  ▼.  WelliHfii,  id.  454. 

(r)  The  insertion  of  the  word  ''felo- 
niously "  here  is  not  necessary,  if  it  he 
introduced  at  the  concluaion,  that  he 
**fel(mofuly  **  stole ;  but  it  cannot  pre- 
judice, R.  ▼.  Crighton,  R.  A  Ry.  62. 

(<)  This  is  absolutely  neeeasary,  R.  v. 
MttCffregor,  R.  A  Ry.  23.  And  if  the 
property  be  erroneously  laid,  that  vari- 
ance will  be  fatal,  Ji.  ▼.  BeaetM,  1  Moo. 
C.  C.  15. 
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proposed  to  charge  two  or  three  distinct  acts  of  embezzlemeot  under 
7  &  8  O.  IV.  c.  29,  s.  48,  they  should  be  stated  separately  in  different 
counts,  (see  an/e,)  and  the  second  and  third  counts  should  introduce 
each  charge  by  alleging  it  to  be  *'  within  six  calendar  months  from  the 
time  of  committing  the  said  offence  in  the  first  count  of  this  indictment 
charged,"  Strictly  speaking,  perhaps,  this  is  not  necessary,  as  the  ob- 
jection to  charging  several  distinct  acts  of  felony  in  an  indictment  is 
never  an  objection  which  can  be  taken  to  the  record,  where  every  count 
always  professes  to  charge  a  separate  oflTence,  but  merely  the  ground  of 
an  application  to  the  discretion  of  the  court  to  compel  the  prosecutor  to 
elect  on  which  charge  he  will  proceed.     But  it  is  safer  to  insert  it. 

Count  at  Common  Law,] — It  is  also  discreet  always  to  add  a  count 
for  a  larceny  by  a  clerk  or  servant,  and  another  for  a  larceny  at  com- 
mon law ;  for  if  the  money  so  embezzled  was  ever  even  constructively 
in  possession  of  the  master,  it  amounts  to  that  offence  (/).  Indeed,  as 
the  statute  (tt)  provides  that  the  offender  '*  shall  be  deemed  to  have  fe- 
loniously stolen  "  the  chattel  or  money,  it  is  by  no  means  clear  that  this 
last  count  would  not  in  all  cases  suffice. 


SECTION  XI. 
Op  Principals  and  Accessories. 

Principals  in  first  and  second  Degrees."] — All  parties  who  are  present 
at  the  fact  of  committing  a /e/ony,  and  concur  therein,  are  principals, 
whether  they  assist  by  manual  exertion  (which  constitutes  them  princi- 
pals in  theirs/  degree),  or  only  by  command,  co-operation,  or  encou- 
ragement (x). 

A  constructive  presence  suffices  to  make  a  man  a  principal  (in  the 
second  degree)  as  an  aider  and  abettor ;  for  he  need  not  be  actually  pre- 
sent, an  eye  or  ear-witness  of  the  transaction ;  he  is,  in  construction  of 
law,  ** present  aiding  and  abetting  *'(y),  if  he  act  in  concert  with  the 
principals,  and  if  with  the  intention  of  giving  them  assistance,  he  be 
near  enough  at  the  time  of  the  felony  committed,  to  afford  it,  should  the 

(/)  See  R.  y.  Peck,  and  R.  v.  Smith,  Henry  Yll.    See  Plowden,  100. 
ante,  p.  288  ;  JR.  y.  Johnson,  3  M.  &  S.  (y)  (i.  e.  encoaraging  or  setting  on.) 

549.  This  term  Indades  seconds  present  at  a 

(tt)  Ante,  p.  284.  fatal  duel,  see  Re^,  t.  Cuddy ^  C.  &  Kir. 

(x)  Tbey  were  anciently  deemed  only  210. 
accessories^  viz.  down  to  the  reign  of 
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occasion  arise;  e.  g.y  by  watching  outside  a  house  to  prevent  surprise, 
while  his  companions  are  committing  the  felony,  or  to  receive  goods 
which  they  are  stealing  in  it,  or  remaining  at  a  convenient  distance  in 
order  to  favour  their  escape,  if  necessary  (z).  If,  however,  he  is  con- 
structively present,  with  the  intent  not  of  assisting  but  of  detecting  the 
fisloQy,  he  has  not  the  felonious  intent  necessary  to  convict  him  as  a 
principal  felon,  though  his  motive  in  so  acting  was  to  get  a  reward  (a). 
Criminals  wiio  in  law  are  principals  in  the  second  degree,  as  well  as  in 
ket  they  are  in  the  first,  may  be  charged  both  ways  in  different  counts  (i) 
or  either  way  in  one  count  (c). 

Wko  are  Accessaries ; — Time  of  Trial  and  Venue,'] — An  accessory 
is  he  who  is  not  the  chief  actor  in  an  offence,  nor  present  at  its  perform- 
ance, but  is  in  some  way  concerned  therein,  either  before^  or  after  the 
het  committed  {d). 

An  accessory  before  the  fact  is  he  who,  being  absent  at  the  time  of 
the  commission  of  a  felony,  ^^  procures ^  counsels ,  or  commands  *\e)  the 
principal  felon  to  commit  it  (/) ;  as  if  several  plan  a  thefl  which  one 
is  lo  execute ;  or  if  a  person  incites  a  servant  to  embezzle  the  goods  of 
his  master. 


(x)  Ante,  p.  236,  Foster,  350 ;  1  Hale, 
439.  See  R.  t.  Boriktmek,  1  Dong. 
207  ;  R.  T.  Gogerlf,  R.  &  Ry.  343 ;  R. 
T.  Owm^  1  Moo.  C.  C.  96 ;  R.  y.  Stew- 
ml,  R.  &  Ry.  363 ;  Plowden,  96. 

(«)  R.  y.  Ikmnelly  and  another,  2 
If  anb.  571 ;  J5.  C.  R.  &  Ry.  310.  Dan- 
■eDy  leaned  over  the  raila  of  a  house 
while  his  eompanions  robbed  it.  He  had 
preyiovaly  tnfonned  the  police  of  the 
JBtrwdeJ  burglary :  and  was  suffered  by 
to  escape. 
(i)  An  indictment  in  its  first  count 
lofed  thnt  Folkes  rarished  E.  and 
Lodda  at  the  time  of  committing 
tke  said  felony  and  rape  in  form  afore- 
and,  to  wit  on  &c.;with  F.  and  A.  at  &c. 
Mooiouly  was  present  aiding,  abetting, 
ffifmfH"g  Folkes  the  felony  and  rape 
to  do  and  commit  against  the 
;,  &c.     In  other  counts  Ludds  was 
as  principal  and  Folkes  as  aider. 
la  others  an  '*  eril  disposed  person  un- 
known *'  waa  laid  as  principal  and  Folkes 
and  Laddsasaiders,  Ludds  was  acquitted, 
Folkes  eonvictcd  generally.    He  with 
thiee  other  men  had  committed  at  same 
piace  and  time,  one  after  other  succes- 
airdj,  rapes  on  E.,  the  others  aiding 
&c.  in  torn.     It  was  said  that  distinct 


offences  liable  to  distinct  punishment 
were  charged,  so  misjoinder ;  as  9  G.  IV. 
c.  31,  contained  no  speoific  proyision 
against  aiders  and  abettors  in  rape.  Held 
by  the  judges,  on  case  resenred,  that  the 
conyiction  was  good  on  the  first  count 
charging  him  as  principal ;  on  such  an 
indictment  seyeral  rapes  on  the  same 
woman  by  prisoner  and  other  men,  each 
assisting  the  other  in  turn,  may  be  proyed 
without  putting  the  crown  to  elect  on 
which  count  to  proceed.  Foliet't  cote, 
1  Mood.  C.  C.  354  (1832). 

An  indictment  against  6.  and  W, 
charged  in  the  first  count  W.  as  princi- 
pal and  G.  as  an  aider,  in  the  second  it 
charged  G.  as  principal  and  W.  as  aider 
{viz.  as  principal  in  second  degree.) 
Coleridge,  J.,  refused  a  motion  to  quash 
the  indictment  for  misjoinder,  R,  y. 
Gray  and  WUe,  7  C.  &  P.  164 ;  see  R. 
y.  Parry  and  others,  7  C.  &  P.  836. 

(c)  Reg,  y.  Crisham,  C.  &  Mar.  187, 
Maule,  J.  and  Roffe,  B. 

(d)  4  BU.  Com.  35. 

(e)  Command  includes  all  those  who 
incite,  procure,  set  on  or  stir  up  any 
other  to  do  the  fact,  Foster,  126  ;  East's 
P.  C.  641 ;  2  Haw.  c.  33,  s.  65. 

(/)  1  Hale,  613. 
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An  accessory  afltt  tbe  feet  is  one  who,  knowing  a  felony  to  have 
been  committed,  receives,  harbours,  relieves,  comforts,  or  assists  the 
principal,  or  accessory  before  the  fact,  with  a  view  to  his  escape  (^). 

As  in  treasons,  so  in  mudemeanourt^  there  are  no  accessories :  but 
m  felonies  only  (A).  Nor  were  there  any  accessories  in  larceny  under 
or  to  the  value  of  \U.  until  the  7  &  8  O.  IV.  c.  29,  abolished  the 
distinction  between  grand  and  petty  larceny,  and  rendered  the  law 
of  grand  larceny  applicable  to  all  cases  of  theft,  however  trifling  in 
value.  A  party  guilty  of  receiving  stolen  goods  did  not  come  within 
the  definition  of  an  accessory  after  the  (hot  at  common  law ;  but  his 
offence  was  made  punishable  as  that  of  an  accessory  after  the  &ct, 
and  otherwise  by  several  acts,  now  consolidated  by  7  &  8  G.  IV.  c. 
29,  in  sect.  54,  and  which,  as  constituting  a  substantive  offence,  will  be 
noticed  in  the  next  section  (»)•  By  the  old  law,  no  accessories  before 
or  after  the  fact  could,  without  their  consent,  be  brought  to  trial, 
unless  with  the  principal,  or  after  his  guilt  had  been  legally  ascertained 
by  his  conviction  on  having  taken  his  trial  singly ;  or,  after  his  out- 
lawry on  a  capital  crime,  which  is  equivalent  to  attainder  (A).  But 
now  by  7  G.  IV.  c.  64,  s.  11,  in  order  that  all  accessories  may  be  con- 
victed and  punished  in  cases  where  the  principal  felon  is  not  attainted, 
it  is  enacted  that  if  any  principal  offender  shall  be  in  anywise  con- 
victed of  any  felony,  it  shall  be  lawful  to  proceed  against  any  acces- 
sory, either  before  or  after  the  fact,  in  the  same  manner  as  if  such  prin- 
cipal felon  had  been  attainted  thereof,  notwithstanding  such  principal 
felon  shall  die,  be  [admitted  to  benefit  of  clergy,  or]  pardoned,  or  other- 
wise delivered  hefore  attainder :  and  every  such  accessory  shall  suffer 
the  same  punishment,  if  in  anywise  convicted,  as  he  or  she  should  have 
suffered  if  the  principal  had  been  attainted. 

And  by  s.  10.  an  accessory  after  the  £ict  to  a  felony,  may  be  tried 
in  the  same  manner  as  if  the  act  constituting  him  the  accessory,  were 
committed  at  the  same  place  as  the  principal  felony  :  though  that  act 


(^)  1  Hale,  618.  Employing  ano- 
ther to  harbour  felons  leems  lufficient 
to  constitute  this  offence,  4  Bla.  C.  37 ; 
2  Haw.  c.  29,  a.  1 ;  3  P.  W.  475 ;  but 
the  aaaistinf^  must  be  to  the  felons  per- 
sonally, IZe^.  y.  Chappie  and  othen,  9 
C.  &  F.  395. 

\h)  i  Haie,  238,  613 ;  Foster,  341. 
'<  In  the  highest  offences  [crimen  tens 
mafeetatie]  and  in  the  lowest  [riote, 
route,  forcible  entriee,  and  vi  et  armiel 
there  be  no  accessaries ;  but  in  felonies 
there  be,  both  before  and  after."     See 


Co.  Lit.  57,  a.  b.)  What  makes  a  man 
accessory  before  the  fbet  in  felony  mskei 
him  principal  in  misdemeanour,  Beg*  v. 
Clayton  and  Mooney,  C.  &  Kir.  12S. 
The  rule  is  prored  by  the  exception  in 
misdemeanours  punishable  under  ict 
against  malicious  injuries  to  person,  posf? 
p.  296. 

(i)  See  the  old  acts.  3  W.  &  M.  c.  9, 
s.  4  ;  5  A.  c.  31,  s.  5  ;  1  East's  P.  C.  743. 

(k)  4  Bla.  C.  40,  132.  As  to  the  dty 
from  which  the  outlawry  accrues,  ante, 
p.  207. 
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■ijkfe  been  committed  on  the  high  seas  or  at  any  place  on  ]and,  in 
or  oot  of  the  qneen^t  doniniont ;  and  if  the  offences  of  the  principal 
and  the  accessory  ha:ve  been  committed  in  different  counties^  the  same 
naj  be  laid  in  either  county. 

Aceestoriu  before  the  fact  Indictable  either  oi  such,  or  for  the  Sub- 
itoitwe  FeUmy.'] — ^Bat  by  7  O.  IV.  c.  64,  s.  9,  the  accessory  before 
the  fact  to  any  felony,  whether  at  common  law  or  by  any  statute  or 
rtatotes  made  or  to  be  made,  shall  be  deemed  guilty  of  felony,  and 
may  be  indicted  and  convicted  either  as  an  accessory  before  the  fact 
to  tbe  principal  felony,  together  with  the  principal  felon,  or  after  his 
cooriction ;  or  may  be  indicted  and  convicted  of  a  substantive  felony ^ 
vkether  the  prmcipal  felon  has  been  previously  convicted  or  not,  or  is 
amenable  to  justice  or  not,  and  may  be  punished  in  the  same  manner 
aianj  accessory  before  the  fact  to  the  same  felony,  if  convicted  as  an 
accosory,  may  be  punished.  This  section,  which  somewhat  resembles 
3G.  IV.  c.  24,  8.  3  (repealed  by  7  &  8  Q.  IV.  c.  27.  s.  1)  (0,  only 
makes  accessories  triable  in  cases  where  they  might  have  been  tried 
before,  and  not  in  cases  where  they  could  not  have  been  tried  at  com* 
noQ  hw,  because  the  principal  could  not  be  tried ;  e,  ^.,  in  self- 
auuder  (m),  or  in  case  of  the  principal  being  an  insane  person  (n). 

And  in  order  that  all  accessories  may  be  convicted  and  punished  in 
ciaes  where  the  principal  felon  is  not  attainted,  it  is  enacted  (o)  that  if 
anj  principal  offender  shall  be  in  anywise  convicted  of  any  felony,  any 
accesiory  either  before  or  after  the  fact  may  be  proceeded  against  in 
tbe  aame  manner  as  if  such  principal  felon  had  been  attainted  thereof : 
Piorided  that  do  person  once  duly  tried  for  any  such  offence,  whether 
as  an  accessory  before  the  foot,  or  as  for  a  substantive  felony,  shall  be 
table  to  be  again  indicted  or  tried  for  the  same  offence  (o). 

Pkce  of  Trial  of  Accessories  before  thefact.]^By  7  G.  IV.  c.  64, 
L  9,  the  offence  of  such  accessory  before  the  fact,  howsoever  indicted, 
nay  be  tried  and  punished  by  any  court  having  jurisdiction  to  try  the 
priacipal  fekm  in  the  same  manner  as  if  such  offence  of  the  accessory 
bad  been  committed  at  the  same  place  as  the  principal  felony,  though 
«Kb  offence  may  have  been  committed  either  on  the  high  seas  or  at 
any  place  on  land  whether  in  or  out  of  her  majesty's  dominions;  and 
the  principal  felony  has  been  committed  without  the  body  of 


(0  See  IL  T.  SoUmotu,  1  Moo.  C.  C.  (n)  Ac^.  ▼.  I^ler,  8  C.  &  P.  616,  Lord 

92;  oremiliiig  JR.  t.  Caie,  id,  11.  Deimum. 

(a)  £.▼.  HemyRuMittl,  1  Moo.  C.  C.  (o)  7  6.  IV.  c.  64,  t.  11.    See  at  to 

3S6.    See  Dymn'9  ene,  id.  523 ;  end  this,  1  Hale,  624,  629. 
I2cf .  T.  LOJ^tim,  9  C.  &  P.  79. 
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any  county,  and  the  offence  of  such  accessory  before  the  fact  has  been 
committed  within  the  body  of  any  other  county,  the  last-mentioned 
offence  may  be  tried  and  punished  in  either  county. 

Punishment  of  Accessories  for  Injuries  to  the  Person,'\ — By  9  G. 
IV.  c.  31.  s.  31,  every  accessory  before  the  fact  to  any  felony  punish- 
able under  this  act  (against  malicious  and  felonious  injuries  to  the 
person)  for  whom  no  punishment  has  been  herein  before  provided,  shall 
be  liable  at  the  discretion  of  the  court  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  nor  less  than  seven  years,  or  to  be 
imprisoned  with  or  without  hard  labour  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  three  years ;  and  every  acces- 
sory after  the  fact  to  any  felony  punishable  under  this  act,  except 
murder,  shall  be  liable  to  be  imprisoned  with  or  without  hard  labour  in 
the,  &c.,  for  not  exceeding  two  years ;  and  every  person  who  shall 
counsel  (i.  e,  accessory  before  the  fact)  aid  or  abet  (principal  in  the 
second  degree)  the  commission  of  any  misdemeanour  punishable  under 
this  act,  shall  be  liable  to  be  proceeded  against  and  punished  as  a  prin- 
cipal offender. 

Trial  of  Accessories  in  general,] — The  acquittal  of  the  accessory 
being  always  necessarily  involved  in  that  of  the  principal,  the  best 
mode  of  arraigning  and  trying  an  accessory,  where  it  is  practicable,  is 
at  the  same  time  and  on  the  same  indictment  with  the  principal  (p). 
When  this  is  done,  the  jury  are  in  general  first  to  inquire  of  the  prin- 
cipal; and  if  they  find  him  guilty,  they  are  then  to  inquire  of  the 
accessory  :  but  if  they  find  the  principal  not  guilty,  the  accessory  must 
be  acquitted  (q). 

So  that  even  in  a  case  where  the  principal  was  indicted  for  burglary 
and  larceny  in  a  dwelling-house,  and  the  accessory  was  chai^ged  in  the 
same  indictment  as  accessory  before  the  fact  "  to  the  said  felony  and 
burglary,"  and  the  jury  found  the  principal  guilty  of  the  larceny  only 


(p)  See  2  Hale,  173.  GitHn*9  ease, 
Flowd.  96,  97,  99,  shows  the  inconve- 
nieDce  of  trying  an  accessory  btfore  the 
fact  first  and  separately ;  for  he  might 
he  convicted,  and  the  principal  acquitted 
on  a  suhseqnent  indictment  hy  another 
jury,  which  would  contradict  the  first 
verdict ;  hut  this  does  not  hold  in  the 
case  of  principals  in  the  second  degree, 
9iz.  "present  aiding  and  abetting."  A. 
was  indicted  for  felony  in  using  an  in- 
strument to  procure  abortion,  and  B. 
was  indicted  with  him  as  an  accessory 
before  the  fact.     A.  did  not  appear  to 


take  his  trial ;  B.  who  had  been  on  bail, 
appeared.  He  was  held  not  compellable 
to  plead  to  the  indictment,  and  was 
admitted  to  bail,  not  having  been  indicted 
for  a  substantive  felony  ;  22cy.  v.  Atk- 
mall,  9  C.  &  P.  236. 

{q)  1  Hale,  624;  2  Inst.  184.  If 
a  principal  is  pardoned  qfHer  attainder, 
the  accessory  after  the  fact  must  plead 
to  an  indictment  chaiging  that  offence. 
8eeu9,i(\he  principal  had  been  acquitted, 
or  had  obtained  his  pardon  &^ore  judg- 
ment, AnoH,  Sir  T.  Raym.  477.  (O.  B. 
Sess.  Jan.  ir)82.) 
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and  acquitted  him  of  the  burglary,  the  judges  seemed  of  opinion  that 
the  accessory  should  have  been  acquitted ;  for  as  the  indictment  charged 
him  as  accessory  to  the  burglary  only,  and  the  principal  had  been  ac- 
qvitted  of  that,  the  accessory  should  be  acquitted  also  (r).  If  the  person 
charged  as  accessory  before  the  fact,  was  present  when  the  felony  was 
oocDinitted,  he  must  be  acquitted  :  for  his  minor  offence  is  merged  in 
the  greater  one  of  principal  (5). 

ItuKctmeni  against  an  Accessory  before  the  Fact  to  a  Felony  jointly 

with  the  Principal, 

After  concluding  the  indictment  as  against  the  principal,  in  the  usual 

form,  proceed — 

A»d  Um  jvron,  &c.  do  farther  prMent,  that  one  E.  F.  late  of,  &c.  labourer,  be- 
tke  fekmy  and  larceny  aforesaid  waa  by  the  laid  A,  B.  [/A«  prine^foi]  done  and 
itted  in  fonn  aforesaid,  that  is  to  say,  on,  &c.  at,  &c.  felonionsly,  wilfolly,  and 
r,  did  indte,  move,  aid,  eoumei,  hire,  eomnumd  (/)»  and  procnre  the  said 
▲.  B.,  the  felony  and  larceny  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
CO— iMit,  against  the  peace,  &c.  (u). 

In  indicting  an  accessory  be/ore  the  fact,  the  principal  having  been 
eoDTicted  on  a  prior  indictment,  or  in  indicting  an  accessory  after  the  fact, 
it  must  be  alleged  by  whom  and  upon  whose  oaths  the  former  present- 
was  made ;  for  to  allege  by  way  of  caption  of  the  prior  indict- 
kt,  *'  that  heretofore  to  wit,  at  the  general  sessions  of  goal  delivery 
of,  &c.  holden,  Sec,  it  was  presented^  that  J.  S."  (reciting  the  former 
iadictmeot,)  is  bad  in  arrest  of  judgment,  notwithstanding  it  goes  on  to 
allege/'  upon  which  said  indictment  said  J.  S.  at  the  session  of  the  goal 
delivery  aforesaid,  was  duly  convicted  of  the  felony  and  larceny  aforesaid, 
as  by  the  record  thereof  more  fully  and  at  large  appears"  (v).  The  con- 
dosioD  of  an  indictment  against  an  accessory  before  the  fact  is  as  above. 
In  indicting  an  accessory  after  the  fact,  first  conclude  the  indict- 
ment as  against  the  principal,  and  then  proceed — 


(r)  R.  ▼.  Dammelly  and  Vaughan,  R. 
a  Rj.  310  %  8.  C,2  Marsh.  571.  It 
was  not  necessary  to  decide  the  point. 

(«)  See  H.  ▼.  Gordon,  1  Leach,  515. 
B«e  he  aught  be  indicted  again  as  princi- 
f^8.  C. 

(Q  The  words  "  excite,  move,  and 
procnre,"  seem  equivalent  to  "com- 
Bsnd,  hire,  or  conceal,"  in  a  statate,  so 
ss  to  describe  the  act  of  an  accessory, 
R.  ▼.  Grevil,  1  Anderson's  Rep.  195. 

(a)  For  indictments  against  accesso- 
ries before  the  Csct,  as  for  a  sabstantive 
tiony,  see  Archboid,  Cr.  PL  6th  ed. 


592.  Counts  charging  a  person  ss  ac- 
cessory, b^ore  and  qfler  the  fact,  may 
not  only  be  joined  where  the  felony  is 
the  same,  R.  v.  Donnelly  and  Vaughan, 
R.  &  Ry.  310;  2  Marsh.  571,  8,  d 
but  the  prosecutor  will  not  be  required 
to  elect  on  which  he  will  proceed,  as 
the  party  may  be  found  guilty  on  both, 
jR.T.  Blaekwon  and  others,  8  C.  &  P.  43, 
Parke,  B.,  and  Patteeon,  J. ;  but  as  to 
receivers,  see  next  section. 

(9)  Reg,  y.  Butterfield,  2  M.  &  Rob. 
523,  Maule,  J. 
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And  the  jwora,  tie.,  4o  fartlMr  praieiifc»  tint  E.  F.  lato  of»  &e.  Uboorer,  well 
knowing  the  said  A*  B.  to  hKwt  done  and  oonunitted  the  nid  feloiiy  in  manner  and 
form  aforeadd,  afterwardsy  to  wit,  on,  &e.  at,  &c.  him  the  aaid  A.  B.  did  felonioiiilj 
reoeiye,  aid,  and  comfort,  againat  the  peace,  ftc. 


^] — ^The  punishment  of  acceMOiies  for  offences  partak- 
ing of  the  nature  of  larceny ^  is  prescribed  by  7  &  8  6.  IV.  c.  29, 
8.  61,  which  enacts,  that,  in  the  case  of  every  fekmy  punisfaaUe  onder 
that  act,  every  accessory  before  the  fact  shall  be  punished  in  the  same 
manner  as  the  prmcipal  in  the  first  degree  is  punishable ;  and  every 
accessory  after  the  fact  to  any  felony  punishable  under  that  act,  shall 
on  conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  which  imprisonment,  by  section  4,  may  be  solitary  or  with 
hard  labour,  at  the  discretion  of  the  court,  subject  to  7  W.  IV.  and 
i  V.  c.  90,  s.  5,  poet.  Chap.  VII.  s.  15. 

Punukment  of  Primt^paU  in  second  Decree  and  Accessories  to  Of- 
fences punishable  under  the  Statutes  7  W.  IV.  and  1  V.  cc.  85,  86, 
87,  889  89.] — In  the  case  of  every  felony  punishable  under  each  of 
these  acts,  every  principal  in  the  second  degree,  and  every  acoessory 
before  the  fiict,  shall  be  punishable  with  death  or  otherwise^  in  the 
same  manner  as  the  principal  in  the  first  degree  it  by  the  act  punish- 
able; and  every  accessory  after  the  fact  to  any  felony  punishable 
under  the  act,  (except  only  a  receiver  of  stolen  property  (x),)  shall  on 
conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two 
years  (y). 


SECTION  XII. 

Of  Felokiouslt  Receiving  Stolen  and  Embezzled  Goods. 

Several  acts  had  passed  with  a  view  to  the  punishment  of  receivers 
of  stolen  goods,  without  making  their  conviction  dependent  on  that 
of  the  principal  ofiender.  So  much  confusion,  however,  prevailed 
in  these  provisions,  and  so  much  difficulty  in  construing  them,  that 
the  law  was  concisely  settled  by  the  following  enactment,  which,  it  will 
be  observed,  applies  not  only  to  the  receipt  of  goods,  monies,  and  secu- 
rities, where  the  principal  offender  is  guilty  of  larceny,  but  to  all  cases 
of  embezzlement  meAe  felony  by  the  same  statute  (z). 

(«}  See  7  W.  lY.  and  1  Vict.  c.  86,  a.  4  ;  Id.  c.  89,  a.  11. 

a.  9,  and  c.  87,  a.  9.  (x)  Aa  to  embMslementa  not  made 

(y)  7  W.  IV.  and  1  Vict.  c.  86,  a.  7 ;  feloniea,  aee  post,  Ch.  VI.  a.  S2. 
Id.  c.  86,  a.  6  ;  Id.  c.  87,  a.  9 ;  Id,  c.  88, 
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Rmeeming  gioien  Property,  how  mdicUble. ]^By  bIblU  7  &  8  O.  IV. 
c.  29,  8.  54 ;  "  if  any  person  shall  receive  any  chattel,  money,  Takiable 
ity,  or  other  property  whatsoever,  the  stealing  or  taking  whereof 
anumni  to  a  felony  (a)  either  at  coimnoQ  lav  or  by  Tirtae  of  this 
SQeh  perK>n  knowing  the  same  to  bare  becaa  fetonkrasly  stokn  or 
takeo,  every  such  receiver  shall  be  gnOty  of  felony,  and  nitty  be  hidicted 
sad  eonvicted  either  as  an  accessory  after  the  ikct,  or  for  a  iubstantwe 
/eicmy ;  and,  in  the  latter  case,  whether  the  principal  felon  shall  or 
dttll  not  have  been  previously  convicted,  or  shall  or  shall  not  be  amen- 
able to  jiBtice ;  and  every  snch  receiver,  howsoever  convicted,  shall  be 
fiable,  at  the  discreticm  of  the  court,  to  be  transported  beyond  the  seas 
fer  any  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years ;  and  if  li 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
oDvrt  shall  so  think  fit)  in  addition  to  such  imprisonment ;  provided 
ahprnyiy  that  no  person,  howsoever  tried  for  receiving  as  aforesaid,  shall 
be  liable  to  be  prosecuted  a  second  time  for  the  same  offence."  This 
yniahment  remains  unaffected  by  7  W.  IV.  and  1  V.  ch.  86  or  87. 
(See  p.  298.) 

Nature  of  Offence.] — ^The  guilty  knowledge  is,  of  coarse,  the  very 

AHeDce  of  this  offence.    Of  this,  except  in  cases  of  confession,  direct 

proof  cannot  be  given ;  but  it  may  be  inferred  from  cigcomstances,-— 

as  the  low  price  at  which  the  goods,  if  purchased,  were  bought, — fects 

tending  to  show  a  connexion  between  the  thief  and  the  receiver-^the 

tme  and  secrecy  of  the  transfer,  &c.,  &c.,  which  are  always  peculiarly 

fisr  the  eoDsideratioB  of  the  jury.     Mr.  Dickinson  here  stated  that  a 

receiver  must  take  the  goods,  in  some  sense,  to  his  own  use  ;  and  that, 

therefore,  a  person  merely  employed  by  the  principal  tooonv^  them  to 

a  place  in  which  the  alleged  receiver  has  no  interest,  though  he  may 

be  aware  of  the  theft,  was  not  thus  liabl&(&).     But  it  has  been  since 

heki,  that  if  the  receiver  {semhle,  knowing  of  the  theft)  takes  the 

IRuperty  into  his  possession  for  the  mere  purpose  of  concealment,  with- 

OQt  making  any  bargain  or  deriving  any  profit,  be  is  as  much  a 

"receiver"  as  if  he  had  purchased  it(c).    So  if  he  acts  without  the 

purpose  of  profit,  and  merely  to  assist  the  thief  ((I).    A  party  charged 

SI  receiver  may  controvert  die  guilt  of  his  principal;  and  if  he  show 

(•)  See  s.  56  of  7  &  8  G.  lY.  e.  i9,  (e)  Per  TInniiMi,  J.,  Jt.  y.  RiekMrd- 

FMf,  Gh.  VI.  ft.  22;  uid  7  &  8  6.  lY.  «oii  Muf  olA«rf ,  6  C.  &  P.  3S6  (GMf^, 

c  tSt  t.  21,  Ch.  yi.  ft.  23.  J.,  and  VaugJUmf  B.,  preaeat). 

W  tL^.Bo§er9tmd  iknoec, Old  Bti-  (<l)  Per  OimMy,  B.,  R.  t.  Hevif  md 

%,  1817,  M8.  Dickkmrn.  amther,  6  C.  &  P.  1 77. 
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that  the  goods  were  not  stolen,  will  of  course  be  entitled  to  an  ac- 
quittal (e). 

VenueJ] — By  7  &  8  6.  IV.  c.  29,  s.  56,  (given  at  length,  ante,  p. 
182,)  receivers,  whether  indicted  as  accessories  qfter  the  fact,  or  for  a 
substantive  felony,  or  for  a  misdemeanour  only,  may  be  indicted  in  any 
county  or  place  where  they  shall  have  the  property  in  their  possession, 
or  in  any  place  where  the  principal  may  by  law  be  tried  for  the  original 
felony,  in  the  same  manner  as  they  may  be  tried  in  the  county  in  which 
the  property  was  actually  received ;  and  by  section  76  {ante,  p.  161) 
if  property  stolen  in  one  part  of  the  united  kingdom  be  received  in 
another,  the  receiver  may  be  indicted  in  that  part  of  the  united  kingdom 
in  which  the  property  was  received. 

Indictment  against  Receiver  as  Accessory  jointly  (f)  with  Principal 

Frame  indictment  against  the  original  felon,  A.  B.  in  the  common 
form,  then  add 

And  the  jnron,  &c.  that  C.  D.  late  of,  &c.  on,  &c.  at,  &e.  the  said  gold  ring,  &c 
lde$erttm^  th9  property  tu  in  the  former  pert  qfth9  mdietmeiW]  of  the  value  afoie- 


(0  R.  ▼.  8euth,  1  Leach,  323 ;  Fos- 
ter, 365. 

(/)  Charging  iomepenonwith  larceny 
and  reeeivtng  in  nneral  eount»  <if  one  in- 
dictment !  and  Election  by  proeecutor,'] 
In  point  of  law,  no  objection  can  be  taken 
on  demarrer,  or  in  arrest  of  judgment, 
to  the  charging  the  same  party  with  more 
than  one  felony  of  the  tame  nature  and 
degree  in  the  same  indictment  (tee  2 
Hale,  173  ;  1  Stark.  Cr.  PI.  36,  &c.  and 
antCf  p.  189).  A  practice  had  accordingly 
obtained  in  cases  where  the  depositions 
left  it  doubtful  whether  the  prisoner 
was  in  fact  the  thief  or  the  receiver  only, 
to  indict  him  in  onecountfor  the  stealing, 
and  in  another  for  receiving  the  goods, 
knowing  them  to  be  stolen  ;  subject,  as 
it  would  seem,  to  a  discretionary  power 
which  had,  in  some  cases,  been  exer- 
cised by  judges  of  quashing  such  indict- 
ments if  the  circumstance  appeared  to 
them  before  plea  was  pleaded,  or  the 
jury  charged  with  the  prisoner,  or  of 
putting  the  proeecutor  to  elect  on  whidi 
count  he  would  proceed  if  the  joinder 
was  not  discoTered  till  after  plea  (Stark. 
Crim.  PI.  36,  quoted  2  Leach,  1105,  n. 
and  see  poet,  Ch.  VII).  The  reason 
for  thus  dealing  with  an  indictment 
charging  separate  felonies  was,  lest  it 


should  confound  the  prisoner  in  his  de- 
fence, or  prejudice  him  in  his  right  of 
challenge,  as  he  might  object  to  a  jury- 
man trying  one  offence,  thou^  not  to 
his  trying  the  other.  However,  on  a 
case  reserved,  the  judges  differed  in 
opinion,  whether  the  prosecutor  of  such 
an  indictment  should  eyen  be  put  to  his 
election,  R.  ▼.  Galloway,  1  Moo.  C.  C. 
234,  though  they  agreed  in  directing 
that  in  future  both  chai^gei  should  not 
be  inserted  in  the  same  indictment,  iiid.i 
and  adhered  to  that  resolution  in  R.  ▼. 
Madden,  1  Moo.  C.  C.  277 ;  R.  ▼. 
Flower,  3  C.  &  P.  413.  Still  where  such 
an  indictment  is,  in  point  of  fact,  found, 
it  is  always  a  matter  of  prudence  and 
discretion  to  be  judged  of  by  the  court 
only,  whether  the  prosecutor  should  be 
put  to  such  election,  R,  v.  Madden ;  and 
whenerer  it  is  clear  that  there  is  only 
one  offence,  and  the  joinder  of  the  counts 
cannot  prejudice  the  defence,  he  shoaki 
not,  R,  ▼.  Aueiin,  7  C.  &  P.  796.  In 
that  case  one  of  the  five  prisoners  was 
indicted  under  7  &  8  G.  IV.  c.  29,  s.  54, 
for  receiving  goods  from  the  other  pri- 
soners knowing  them  to  be  stolen ;  and 
in  another  count,  for  the  substantive 
felony  of  receiving  stolen  goods  from  a 
certain  ill-disposed  person ;  and  it  was 
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the  goods  and  diatteU  abore  mentioned  so  as  aforesaid  feloniously  stolen, 
tskcait  and  canied  awaj,  feloniously  did  receiTe,  he  the  said  C.  D.  then  and  there 
van  knoving  the  said  goods  and  chattels  to  haye  been  (g)  feloniously  stolen,  taken, 
and  carried  away,  as  aforesaid,  against  the  form  of  the  statute,  &o.  and  against  the 


Indictment  against  a  Receiver  of  stolen  Goods  as  for  a 

Substantive  Felony  (Ji). 

Tint  A.  B.  late  of,  &c.  at,  &c.  one  gold  ring  of  the  Yalne  of  one  pound,  [the 
vords  of  the  act  are  "  chattel,  money,  valuable  eeeurity,  or  other  property  whattO' 


hdd  by  Bo£leiuf,B-,  and  /.  Parke,  J.,  not 
each  a  misjoinder  as  to  afford  ground 
for  a  demurrer  or  quashing  the  indict- 


Freq[nent]y  the  prosecutor  is  not  put 
to  bis  election  till  after  his  evidence  is 
doeed.  This  appears  a  proper  course. 
The  above  practice  of  charging  a  pri- 
with  larceny  and  receiving  in  the 
indictment,  where  it  was  doubtful 
which  of  the  charges  will  be  sustained  in 
'  proof,  was  probably  rendered  the  more 
frrssary,  as  the  course  of  preferring 
two  separate  bills  for  the  same  offence, 
to  the  same  grand  jury,  characterising  it 
ta  oae  as  felony,  in  the  other  as  mis- 
r,  was  strongly  disapproved  by 
»,  C.  B.»  at  the  Old  Bailey,  in  1790, 
the  ground  that  the  grand  jury  could 
with  propriety,  be  called  on  to  do 
eo,  and  that  the  continuance  of  such 
a  coarse  migfat  produce  other  incon- 
vcBicaoes,  R.  ▼.  Doran,  1  Leach,  538. 
la  that  caae,  indeed,  one  indictment  was 
fer  a  statutable  felony,  and  the  other  for 
a  BBsdemeanour  at  common  law,  yet  the 
mt  was  general.  It  is  not  car- 
farther  ;  Beg.  v.  Stoekley,  3  Q.  B. 
R.238. 

Pm§eetiou  qf  goods  recently  etolenJ] 

It  is  often  very  difficult  for  a  jury  to  de- 

dde  to  which  charge,  of  larceny,  or  felo- 

aiouriy    receiving,    the    possession    of 

goods  recently  stolen  may  be  most  pro- 

p0l|  and  safdy  referred,  as  it  is  equally 

ransiitiiit  with  either.  Finding  a  shovel 

ia  the  prisoner's  possession  si>  monthe 

titet  it  was  stolen  is  not  enough  to  call 

ea  him  for  his  defence,  R,  v.  Partridge, 

7  C.  &  P.  551.    The  evidence  of  re- 

lesacsiion  is  in  itself  conclusive 

the  party  having  it  in  his  power 

to  aeeomt  for  the  possession,  either 

icfases  to  do  so,  as  giving  an  account 

which  is  proved  to  be  false,  see  1  Stark. 


Ev.  2nd  ed.  512.  It  has  been  usual  for 
judges  to  state  to  juries,  that  the  pos- 
session of  goods  very  ehortly  after  they 
have  been  stolen,  if  unexplained  by  the 
accused,  justifies  the  inference  that  he< 
stole  them;  and  this  direction  has,  no 
doubt,  often  been  followed,  when  in 
truth  his  guilt  was  that  of  a  receiver. 

An  indictment  charged  two  with  steal- 
ing in  a  dwelling-house,  and  the  pri- 
soner and  four  others  with  receiving  the 
goods,  knowing  them  to  be  stolen  {viz, 
as  accessories  after  the  fact,  since  7  & 
8  6.  IV.  c.  29,  s.  54.)  Of  this  latter 
charge  the  prisoner  and  three  others 
were  acquitted.  Tliat  acquittal  was 
held  a  good  defence  to  an  indictment 
charging  the  prisoner  singly  with  a  sub' 
stantive  felony  in  receiving,  JR.  v.  JDonn, 
1  Moo.  C.  C.  424. 

(ff)  The  omission  of  **  been  **  seems 
fatal,  JR.  V.  Kemon,  2  Russ.  C.  &  M. 
259. 

(A)  The  above  is  the  form  now  used 
in  the  central  criminal  court.  It  ia  not 
necessary  to  state  by  whom  the  prin- 
cipal felony  was  committed,  R.  v.  Jervis, 
6  C.  &  P.  156,  Tmdal,  C.  J.  But  if  the 
statement  is  made,  it  must  be  proved  as 
laid,  JR.  V.  Wootford,  1  M.  &  Rob.  384, 
though  this  may  be  doubtful,  see  JR.  v. 
Jervis,  So,  if  the  indictment  alleges 
a  joint  act  of  receiving  by  two,  it  must 
be  proved  accordingly ;  for  showing  that 
one  received  in  the  absence  of  the  other, 
and  afterwards  delivered  to  him,  will 
not  suffice,  each  receiving  being  eepa^ 
rate,  and  indictable  accordingly,  R,  v. 
John  and  Mary  Meningham,  1  Moo. 
C.  C.  257.  See  R.  v.  Walkeley,  4  C.  &  P. 
122,  and  other  cases,  ante,  p.  187  et  8eq» 

In  JRe^.  V.  Hayes,  2  M.  &  Rob.  155, 
four  prisoners  were  indicted  jointly ; 
two  for  stealing  a  sheep,  and  two  others 
separately,  in  distinct  counts,  for  re- 
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0Mr/»]  oClh»§ooiiudQkAtttberoB«C.  D.  fek)ni(Malydiaicoemaiidb^ 
ofliiaia  •vfl-dlipoMd  pevsoa  {i) ;  vhidi  said  iMt^Meatioind  fo«is  and  chafttab  kid 
boM  lk«i  lately  b«0MW,  ikent  ^  wit»  on,  &c.  at,  &o.  fekmiopily  atolen,  taken,  nmk 
cmied  Mmy,  te  tiM  aiM  A.  B.  them  and  tkoM  well  kuiwiiig  te  aaid  gooda  lad 
chattels  to  hare  been  feloniously  stolen,  taken,  and  carried  away,  against  tte  fim 
of  the  statute,  &o.  and  against  the  peace,  &e. 

A  count  for  a  substantive  felony  in  receiving  stolen  goods  may  be 
joined  with  a  count  charging  principals  with  stealing,  and  the  same 
receiver  with  reeeivittg  the  same  goods  or  portions  of  them  (A).  Re- 
ceivers so  charged  may  be  convicted  on  the  count  for  the  substantive 
fiUony,  though  all  the  principals  are  acquitted  of  stealing  the  goods 

(0. 


oeifUiK  separate  pacts  of  tiM  muttoo  of 
tike  slMep  so  stolen  and  killed,  in  order 
to  obviate  J2*  ▼.  MBmimg^am,  Porit, 
B. ,  hdd,  that  no  obieetkm  could  be  taken 
in  arrest  of  judgment,  the  utmost  being 
to  put  Hie  prosecutor  to  eleot. 

Before  1  6.  IV.  c  64,  s.  9,  an  in- 
dictment was  found  against  A«  for 
burglsry  and  stealing,  and  against  B. 
Ibr  reoeifing.  Tlus  indictment  was 
abandoned  against  A.,  and  at  the  same 
assises,  another  was  found  against  B.  for 
vsceiTing,  which  alleged  the  original  fe- 
lony  *'as  comn^tted  by  a  person  or 
persons  to  tJU  jmron  tmJbioisii."  The 
judges  held  these  facts  no  olfaction  to 
the  second  indictment,  JB.  v.  J,  Buth, 
R.  &  Ry.  372.  But  in  H.  ▼.  Walker^ 
3  Campb.  264,  where  the  indictment 
laid  a  larceny  by  a  "  person  unknown,** 
and  an  inciting  him  to  that  offence  by 
the  prisoner,  £t  Blames  J.,  directed  an 
acquittal,  when  tibe  principal  felon,  who 
was  on  the  back  of  the  bill,  was  called 
to  proTC  his  own  and  the  receiver's 
guilt.  Seelt.  T.JIoMMen,Holt,C.N.P. 
595. 

if  an  indictment  charges  a  receiring 
as  a  substantiTe  felony,  and  namea  the 
party  by  whom  the  original  larceny  was 
coaunitted,  his  confession  is  not  admis- 
aible  to  prove  the  receiver's  guilt,  which 
must  be  proved  aUundet  especially  if 
the  principal  is  aUve,  and  could  be 
called,  R,  y.  TVimer,  1  Moo.  C.  C.  347; 
nor  comm.  Mtmb.  would  a  conviction  of 
the  principal,  on  a  plea  of  **  guilty,"  or 
''  not  guilty,"  have  bemi  evidence,  for 
the  indictment  charges  not  his  convic- 
tion, but  his  guilt,  8.  C  ;  but  f».  see  2 


Stark.  Bv.  (2ad  ed.  7.) 

If  the  prisoner  assisted  another  instssl- 
Ing  the  goods,  he  may  atiU  be  conridsd 
both  of  stealing  and  receiving,  being  fs* 
Ionics ;  and  a  theft  by  sevcxal,  is  a  theft 
byeach.  See  it. y. Z^er, 2  East's  P.  C. 
767 ;  JL  V.  AiwiU,  id.  768. 

Guilty  kaowledfe  may  be  proved  by 
the  principal  UbImi*  or  inferred  firosi 
proof  of  the  small  price  given,  1  Hals, 
619 ;  of  denial  of  having  &  goods,  te., 
or  of  other  instances  of  receiving,  &  v. 
Dunn,  1  Moo.  C.  C.  146;  even  though 
made  subjects  of  indictment,!!.  v.IMii 
6  C.  &  P.  177.  See  Be^,  y.  MauJMi, 
Car.  &  Mar.  140. 

(f )  If  tlie  indictment  doea  not  hers 
subjoin  the  name  of  the  principal  fokm,  or 
'*  to  thijwnra  tmAnovn,"  it  will  sufice ; 
for  the  statute  makes  the  offence  consist  ia 
receiving  of  goods  knowing  them  to  havs 
been  stolen,  and  not  in  leoeiving  stotea 
goods  from  any  particular  person,  tL  v. 
JermM,  6  C.  &  P.  156,  Tindml,  C.  J. 

{k)  R.  V.  Wheeler,  7  C.  &  P.  171 ; 

B.  V.  HvUUl,  id,  475 ;  JR.  v.  AmtiH, 
id.  796  ;  Beff.  v.  Puiham  amd  oiken,  9 

C.  &  P.  280. 

(/)  Beg.  y.  PulAam  amd  four  Men. 
Three  were  charged  with  stealing  a  bagt 
and  several  articles  therein,  the  property 
of  J.  D.,  and  the  two  others  with  re- 
ceiving eipartUelff  certsin  of  the  goods 
so  stolen.  There  were  also  two  coaats, 
one  of  which  charged  each  of  the  hst- 
mentioned  two  with  a  aubetaniHee  felony 
in  separately  receiving  portions  of  the 
same  goods  (omitting  to  state  the  receipt 
to  be /rem  the  prineipal,  B.  v.  Jervit) 
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SECTION  XIII. 

Op  Kilubo,  Maimino,  oa  Woundhig  Cattle. 

Tbx  fekmy  of  unhwfully  and  malicioiisly  kiOin^,  maiming,  or 
voondiDg  any  cattle,  was  by  7  &  8  G.  IV.  c.  30,  s.  16,  subjected,  at 
die  diKretion  of  the  court,  to  transportation  for  life,  or  for  not  less  than 
sefcn  years,  or  to  imprisonment  for  any  term  not  exceeding  font  years, 
widi  tbe  additional  pnnisbment,  if  committed  by  a  male,  of  being  once, 
twice,  or  thrice,  publicly  or  privately  whipped,  if  the  court  should  so  think 
fit ;  bat  by  7  W.  IV.  and  1  V.  c.  90,  s.  2,  is  punished  with  transportation 
fcr  not  exceeding  fifteen  nor  less  than  ten  years,  or  to  imprisonment 
for  not  exceeding  three  years. 


ImeKctment  far  killing,  maiming ,  or  wounding  Cattle. 

TlMt  A«  B.  lite  of,  &e.  labonrer,  on,  &e.  at,  &e.  one  gelding  (m)  of  the  price  of 
feds,  of  the  goods  and  chattel!  of  J.  N.  then  and  there  being,  felonionaly,  nn- 
karfUlj,  and  maHdonaly  did  kill,  [or  maini  (fi),  or  wonnd,  at  tke  mm  may  be,"] 
^bm  fom  of  the  statnte  in  aneh  ease  made  and  provided,  and  against  the 


SECTION  XIV. 

Of  Fblokibs  rarely  Prosicuteo  at  Sessions. 

W£  have  seen  that  even  before  5  &  6  V.  c.  38,  (antCy  p.  1 57,)  capital 
were  in  practice  seldom,  if  ever,  prosecuted  at  the  quarter  sessions. 
are  many  other  felonies  of  a  less  aggravated  kind,  which,  how- 
,  from  the  nicety  of  the  questions  likely  to  arise  at  their  trials,  are 
nsaally  and  properly  sent  to  the  assizes  by  the  committing  magis- 
in  the  first  instance,  or  if  indicted  at  the  quarter  sessions,  are 


He  particnlar  ipedes  of  cattle 

ed,  or  wounded,  mnst  be 

allegation  that  the  pri* 

^'etrtaim  eattU*'  is  not 

Jl.  T.  Ckalkley,  R.  &  R.  258, 

catUe"    be   tiie   only  word 

t  act.    See  tiie  rule  of  crimi- 

,  stated  mUe,  p.  222.    The 

is  tlie  only  word  used  in 

;  and  this  word  in  former 

«poa  this  subject,  «.  g.,  the 

ad,  9  6.  I.  c.  22,  s.  1,  and  4  G. 


IV.  c  54,  8.  2  (now  repealed),  has  been 
held  to  inehide  horses  as  well  as  oxen, 
&c.  H.  y.  Paly,  2  W.  BL  721 ;  pigs,  JB. 
▼.  Chappie,  R.  &  R.  77,  and  asses,  R,  ▼. 

friStflMy,  1  MOO.  C*  C*  3. 

(n)  The  iignry  to  be  within  the  act 
mnst  be  permanent,  Reg,  ▼.  Jeam^  1  C. 
&  Kir.  539,  and  palling  off  part  of 
tongue  is  held  not  such  iijiury.  8emb. 
same  instrument  must  be  used  to  make 
a  '*  wounding,*'  R,  ▼.  Owens,  Mood.  C. 
C.  205 ;  R,  ▼.  Hughet,  2  C.  &  P.  420. 
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transmitted  from  thence  to  the  assizes  by  the  magistrates,  who  re- 
commit the  prisoner  to  take  his  trial  there,  and  respite  the  recognizances 
accordingly  (o). 

Among  the  felonies  thus  alluded  to,  were  sending  letters  containing 
menacing  demands  of  money,  or  threatening  to  impute  offences,  breaking 
into  and  stealing  in  any  church  or  chapel  (viz,  of  the  established 
church)  {p)f  stealing,  destroying,  or  secreting  letters  sent  by  post,  or 
their  contents,  which  had  been  capital  before  5  &  6  W.  IV.  c.  81  (q), 
together  with  those  other  offences  to  which  transportation  for  life  was 
attached  as  the  extreme  penalty  by  7  &  8  G.  IV.  c.  29 ;  2  &  3  W.  IV. 
c.  62  :  4  W.  IV.  c.  44 ;  and  5  &  6  W.  IV.  c.  81,  but  which  are  visited 
now  with  transportation  for  various  shorter  terms,  or  other  minor  punish- 
ments (r).  The  modern  alterations  in  criminal  law  seem  to  have  been 
made  more  to  mitigate  the  weight  of  sentences  than  to  encourage  an 
exercise  of  power  by  minor  jurisdictions  in  that  great  variety  of  cases 
which  involve  intricate  proofs,  or  guilt  of  a  deeper  or  more  complicated 
kind,  than  that  to  which  with  much  propriety  they  had  formerly  confined 
their  inquiries.  Progressive  diminution  of  punishments  for  serious 
offences  to  a  penalty  below  transportation  for  life  (5),  ii  taken  as  the 
only  test  of  a  wise  exercise  of  their  jurisdiction  of  a  sessions  of  the  peace, 
may  often  lead  them  to  the  trial  of  cases  better  reserved  for  higher  courts, 
e.  g,  sending  threatening  letters,  &c.  If  such  a  course  has  been 
sometimes  prompted  by  an  anxious  fear  of  expense,  it  cannot  be  digni- 
fied with  the  title  of  a  just  economy,  when  it  shuts  out  that  opportunity 
for  trial  by  the  higher  tribunals,  which  on  serious  charges  is  alike  the 
interest  of  the  accused,  the  prosecutor,  and  the  public. 

It  is  remarkable,  however,  that  while  the  power  of  quarter  sessions 
to  try  those  offences  against  the  game  laws,  which  involve  the  punish- 
ment of  transportation  for  fourteen  years  only,  was  taken  from  them  by 
express  enactment(0»  many  serious  crimes,  for  instance,  house-breaking, 
cattle-stealing,  assaults  with  intent,  &c.,  have  been  still  left  open  to 
their  jurisdiction.  If,  indeed,  the  prosecutor  of  any  of  the  above 
offences  which  includes  larceny  thinks  fit  to  confine  his  charge  to  that 
of  simple  larceny  at  common  law,  he  may  do  so  with  the  concurrence 
of  the  magistrate,  so  as  to  try  the  case  at  the  sessions.  But  the  pro- 
Co)  See  22.  t.  John  Wetherell,  R.  &  Chap.  X.  s.  5. 
Ry.  381.  {q)   Viz.  7  &  8  G.  IV.  c.  29,  8.  10, 

(p)  See  per  Gaselee  and  VavghafitJn.      and  52  6.  III.  c.  143. 
jB.  V.  Warren,  6  C.  &  P.  335,  n.,  on  (r)  7  W.  IV.  &  1  Vict.  oc.  86, 87, 90, 

7  &  8  G.  IV.  c.  29,  8. 10  ;  7  &  8  G.  IV.      &c. 

c.  30,8.2,  and  6  V.  c.  18,  s.  23,  men-  (*)  7  W.  IV.  &  1  Vict.  cc.  84,85,86. 

tion   dissenting  chapela  in  terms.    See  {t)  9  G.  IV.  c.  69,  t.  9,  posi. 
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priety  of  thas  ad  libiium  detracting  from  the  plain  result  of  the  facts 
profed»  is  at  least  equivocal,  particularly  in  a  committing  magistrate, 
vbo  cannot  be  too  cautious  of  abandoning  the  broad  line  of  his  duty 
is  indiTidoal  cases.  The  old  and  sound  rule  was  always  to  commit  and 
indict  for  the  larger  of  any  two  offences  which  it  appeared  probable  that 
tke  eridence  might  be  sufficient  to  establish.  If  this  course  is  pursued, 
aod  at  the  trial  the  proof  does  not  bear  out  the  larger  felony  charged, 
toK  instance,  rape,  the  prisoner  is  in  no  jeopardy  of  undue  conviction 
kr  it,  and  yet  may  be  convicted  of  the  assault ;  whereas,  if  originally 
isdicted  for  the  misdemeanour,  justice  may  either  be  defeated  altogether 
by  proof  of  the  greater  offence,  or  is,  at  all  events,  obscured  by  that 
stopping  short  from  proving  the  actual  facts  to  their  real  extent,  which 
08  nch  an  indictment  would  be  the  only  mode  of  sustaining  the  charge 
stall 

It  has  seemed  therefore  better,  in  a  work  of  this  limited  extent,  to 
out  the  particular  consideration  of  provisions  which  will  so  rarely  be 
bond  applicable  to  sessions  practice,  and  tlie  introduction  of  which  in 
fiiD,  with  appropriate  forms  of  indictments,  would  extend  this  volume 
vithoot  adequate  excuse.  The  offence  of  breaking  into  houses  and 
buildings,  and  stealing  therein,  introduced  into  the  fourth  and  fifth  edi- 
tions, has  been  retained  in  the  present. 

For  like  reasons  the  particular  consideration  of  malicious  and  felonious 
mjaiies  to  the  person,  consolidated  by  Lord  Lansdoume's  act,  9  G.  IV. 
c  31,  and  by  7  &  8  W.  IV.  and  1  V.  cc.  85, 87,  &  90,  and  of  malicious 
injaries  to  property  as  consolidated  by  7  &  8  O.  IV.  c.  30  (with  the  ex- 
ception of  injuries  to  cattle,  &c.,  see  p.  303),  is  omitted  in  this,  as  well 
as  in  the  three  last  preceding  editions.  Offences  amounting  to  felony, 
lad  prompted  by  malice,  aro  rarer  than  those  instigated  by  the  desire 
of  acquisition ;  and  from  their  nature  and  importance  can  seldom  be 
fitnbjects  of  inquiry  at  the  sessions  of  the  peace. 
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SECTION  I. 

Of  Indictable  Misdexkanoubb  ih  obvbaal. 

Tn  term  flnKfemauHmr  includes  every  indictable  offence  below  the 
dcgiee  of  felony.  It  is  thus  distinguished  from  the  higher  class  of  crimes 
hj  a  fine  of  boundary  which  cannot  be  mistaken ;  but  its  extent  down- 
vanb  is  less  capable  of  being  marked  with  precision.  As  the  moral 
aimioality  of  an  act  or  omission  cannot  be  the  criterion  of  legal  respon- 
Aifity  attendant  upon  it,  the  question  has  sometimes  arisen  whether 
eoodoct  undoubtedly  blameable  is  punishable  by  law,  or  is  left  by  it  to 
tk  idog  of  conscience  and  the  indignation  of  society.  So  in  cases  of 
isjory  done  to  an  individual,  doubts  have  been  occasionally  suggested 
vkdier  the  wrong  doer  was  amenable  to  criminal  justice,  or  liable  only 
tobe  compelled  to  make  compensation  by  civil  process  (a).  These  diffi- 
eshies  only  arise  m  reference  to  cases  unprovided  for  by  statute ;  for,  of 
nnse,  when  an  act  is  made  a  misdemeanour  by  statute,  no  doubt  asjto 
i(»  character  can  arise ;  and  when  it  is  prohibited  either  with  or  without 
1  specific  penalty,  a  plain  rule  of  construction  will  determine  the  ques- 


(■)  TW  followiiig  illBttnitet  the  dis- 
publie  and  indietable, 
"  I.  Two 
prcfefred  for  two  mtr- 
The  lint  wu  for  scatteriog 
thcfiuMt/g  emelooed  premisei  of  the 
Kilor  wQliiUy,  and  with  intent  to 
*'**ij  hie  povlftiy,  divert  qosntitiee  of 
P^noned  com,  whereby,  and  by  means 
^^»«C  great  <pMiitities  of  hia  poultry 
«cre  aeUially  deatroyed.     The 


was  for  committiog  a  similar  oAnoe, 
and  with  the  aame  desipi,  on  a  jMiMfc 
At^Atray  contignoiii  to  the  premises  of 
the  proieentor.  The  first  bill  was  dis- 
miised  aa  being  only  a  private  and  in^ 
Tidaal  injury,  and  a  proper  mbjeet  Ibr 
an  action.  The  aeoond  was  hoUen  to  be 
a  pnblie  miiaanoe,  and  a  proper  anfajeok 
for  aa  indiotmeoL— ITr.  DieMwas'^ 
mote, 
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tion,  whether  it  is  indictable,  or  to  be  otherwise  Tisited  with  penalties. 
It  may  be  laid  down  as  a  general  rule,  that  in  order  to  constitute  a 
culpable  act  a  misdemeanour  at  common  law,  it  must  either  consist  of 
an  attempt  to  commit  an  offence  clearly  indictable ;  or  it  must  violate 
the  public  peace ;  or  it  must  have  a  direct  tendency  to  injure  the  public 
by  causing  the  peace  to  be  disturbed ;  or  the  moral  feeling  of  the  public 
to  be  injured  or  insulted  ;  or  the  course  of  justice  to  be  assailed  or  vili- 
fied ;  or  public  rights  to  be  invaded  ;  or  the  ordinary  securities  of  deal- 
ing to  be  unsettled  by  frauds  against  which  ordinary  prudence  cannot 
guard.  In  the  application  of  this  rule  to  particular  instances,  there  has 
been  occasional  uncertainty,  which  renders  it  necessary  to  look  more 
closely  than  to  abstract  principle  (6).  It  will,  therefore,  be  necessary  to 
enumerate  the  general  heads  of  misdemeanour  at  common  law,  as  well 
as  to  state  the  law  applicable  to  statutory  prohibition ;  and  to  glance  at 
some  cases  which  have  been  considered  doubtful. 

Misdemeanours  indictable  at  Common  LawJ] — ^The  following  are  the 
principal  classes  of  misdemeanours  indictable  at  common  law,  and  cog- 
nizable by  a  court  of  sessions  of  the  peace. 

1.  Breaches  of  the  peace; — as  assaults  with  or  without  battery; 
affirays ;  combats,  whether  from  anger  or  for  money ;  riots,  and  for- 
cible entries. 

2.  Acts,  which,  being  without  legal  warrant  or  excuse,  tend  directly, 
or  have  been  holden  to  tend,  to  produce  breaches  of  the  peace,  as 
challenges,  and  letters  provocative  of  challenge,  except  libels  which  are 
now  expressly  taken  out  of  the  cognizance  of  sessions. 

3.  All  nuisances  generally  affecting  the  public,  as  the  canying  on 
unwholesome  trades  in  crowded  neighbourhoods,  obstructing  or  en- 
croaching on  highways,  bridges,  or  harbours,  and  omitting  to  perform 
the  duty  of  repairing  them,  or  houses  standing  on  them  (c).  Keeping 
a  ground  for  shooting  pigeons  near  a  highway,  the  consequence  of  which 
was  that  persons  collected  outside  to  shoot  at  the  birds  which  escaped 
from  the  ground,  thus  making  a  great  noise,  and  endangering  the  pub- 
lic, is  indictable,  for  the  nuisance  is  of  a  public  nature,  though  occa- 
sioned by  an  act  in  itself  innocent  (d), 

4.  Outrages  on  public  decency  or  feeling,  as  the  exhibition  of  inde- 


ed) B.  g.  a  written  libel  is  the  labject  Ld.  Reym.  856 ;  Reyin.  EDtries  25,  cited 

of  indictmeiit,  stau  of  words  howevier  9  B.  &  C.  750 ;  8,  Cpost:  R.  ▼.  Orifory, 

likely  by  their  nature  to  occasion  breach  5  B.  &  Adol.  655. 

of  the  peace.  (rf)  R,  r.  Moore  {Ckerie$),  3  B.  &  AdoU 

(e)  Rig.  T.  WattSt  Salic.  357 ;  ^.  C.  2  164. 
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cent  priotSy  exposure  of  the  person,  openly  keeping  brothels,  and  re- 
momg  dead  bodies  from  the  g^ve. 

5.  lodeceot  attacks  on  the  religion  established  by  law,  and  wilful 
<firtiirbaoces  of  divine  service,  whether  performed  in  the  established 
cfcaich,  or  in  protestant  dissenting,  or  Roman  catholic  chapels. 

6.  All  contempts  and  obstructions  of  the  execution  of  powers  granted 
by  statute  (e),  or  of  courts  of  law  and  magistrates  in  the  discharge  of 
thdr  duty;  attempts  to  prevent  the  course  of  justice,  by  abstracting  a 
vitnoB  (/),  and  all  interference  with  the  process  of  the  law,  as  escapes 
and  rescues. 

7.  All  corrupt  breaches  of  duty  in  public  officers,  and  refusals  to 
aeente  offices  by  parties  required  by  law  to  serve  them. 

8.  An  attempts  to  commit  an  oifence,  whether  felony  or  misdemea- 
Bov;  as  ibr  example,  an  attempt  to  obtain  money  on  folse  pretences  (^), 
bribe  a  public  officer  (A)  or  a  juryman  (t)  in  their  duty,  or  to  bribe  a 
peaoD  to  commit  an  offence  (A),  or  to  prevail  on  him  to  commit  per- 
jvy,  or  to  provoke  him  to  send  a  challenge  (/),  and  all  solicitations  of 
nother  to  commit  any  crime  soever,  which  are  no  less  criminal  though 
tbej  may  hjl  (m).  Again,  the  attempt  to  commit  a  misdemeanour 
cnted  by  statute,  is  in  itself  a  misdemeanour  at  common  law  (n).  It 
ittj  be  observed,  that  although  a  bare  criminal  intent  is  not  in  itself  in- 
stable, if  merely  expressed  in  words  or  gestures,  or  otherwise,  without 
Met  proceeding  to  the  crime  to  which  it  points,  yet  if  it  is  accom- 
paoied  by  any  act  being  a  proximate  step  (o)  and  attempt  towards  the* 
accomplishment  of  the  crime,  that  act,  though  in  itself  out  of  the  reach 
of  iodictment,  will  not  be  judged  alone,  but  as  coupled  with  the  criminal 
latent  which  prompted  it,  and  is  therefore  punishable  on  indictment  (p).. 

(e)  it  i.amUk,  Hoi.  2  Dong.  441 ; 
<i^tte  Bdktmcnt  shoiild  not  oonelade 
"«aCr«/«nMai  «la/«/iV'  ibid. 
.  (/)  We  KtTe  seen  that  peijary,  &c., 
■  Ht  of  Uie  pnrriew  of  ■essiont. 

V)  M»  §,  bj  uildiig  a  pawnbroker  to 
■'■Me  owncj  on  artielet  which  pri- 
"■v  Mited  to  be  cilrer,  bat  which  were 
^  nd  9o  money  waa  lent,  IUq.  ▼. 
H  a  &  Mar.  249. 

W  M.  T.  Vamgkam,  4  Borr.  2494. 

(t)  FMoif'a  MM,  cited  in  jR.  ▼.  Btg- 
1^2  Bart.  14,  16. 

(^}  Per  Lord  Sidom,  Ch.,  Wade  ▼. 
^AlM,2y.ftB.173;  9tt  Hardmff 
'•5*»»T.a6Gr.599. 

(0  it  ▼.  PkiU^i,  6  Bait,  463. 
J")  Bbt  Lord  UoMflM,  in  R.  ▼. 
**«,  Cald.  400  5  Eaat,  P.  C.  1030, 
'•C;JLT.£nfyJM,2Eaat,5.    See  3 


6.  IV.  e.  38, 1.  3. 

(n)  See  per  Ir«  Biane,  R,  ▼.  CarU 
wigki,  R.  &  Ry.  108,  n. ;  R.  r.  Buiiert 
6  C.  &  P.  368,  and  per  PaitHom,  J., 
aee,  in  Ji.  ▼.  Harris,  id.  129;  R.  ▼• 
Roderick,  7  id.  795,  and  Reg.  ▼.  Martim^ 
9  C.&P.  215;  we  per  ii^cr«o»,  B.  id. 
213. 

(o)  In  Reg.  ▼.  Meredith,  8  C.  &  P. 
589,  Lord  Abinger  laid,  that  an  at- 
tempt to  commit  a  misdemeanour  ia  not 
indictable  nnleaa  there  be  some  illegal 
act  done,  and  that  taking  any  itep  to- 
warda  committing  a  miidemeanonr,  nn» 
leaf  by  an  illegal  act,  ii  not  anfficient. 

(p)  See  per  Lord  Mamtfield,  in  R.  ▼. 
ScoJUld,  Cald.  400 ;  East'i  P.  C.  1030» 
8.  C.  The  facte  are  itatcd,  poeit  Ch. 
VII.  f.  15,  note«  Alfo  PuUer^e.eaeey 
Eait'i  P.  C.  92 ;  Baeen'e  eaee,  I  Leroa, 
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Thus,  the  mere  poMeaUm  of  couoterfeit  com  not  being  an  aeif  was  not 
per  se  indictable  at  common  law,  though  there  might  be  an  inteBt  to 
utter  it  (9).  But  if  the  ponession  was  detected  under  circnmstances 
which  lead  to  the  belief  that  it  was  obiahmd  with  intent  to  otter  it,  as, 
for  instance,  having  posseasion  of  a  large  quantity  wrapped  up  in  such 
a  way,  as  to  preserve  the  impression  made  00  soft  base  metal,  snch 
obtaining  will  unquestionably  be  a  substantive  offence  (r). 

9.  Conspiracies,  an'  anomalous  head  of  offence  particularly  consH 
deced  hereafter  in  Section  VIII. 


Offences  prohibited  by  Statute.l — ^All  offences  created  or  declared 
by  statute  to  be  misdemeanours,  are  of  course  indictable  as  such  by 
force  of  it ;  but  where  a  statute  creates  an  offence,  not  having  been 
one  at  common  law,  and  goes  on  in  the  prohibitory  clause  to  annex  a 
penalty  to  be  levied  in  a  particular  mode,  e.  ^r.,  on  conviction  beft>ie 
one  or  more  justices  of  the  peace,  the  specific  penalty  or  other  punish- 
ment to  be  enforced  by  the  mode  pointed  out,  is  all  that  can  be  10- 
flicted,  and  no  indictment  will  lie  for  disobeying  the  enactment  (s). 
On  the  other  hand,  if  the  prohibition  of  the  particular  act  be  general 
in  the  first  instance,  and  a  specific  penalty  or  punishment  is  provided 
by  a  distinct  section,  to  be  enforced  by  "  action  or  information/' 
without  mentioning  ''  indictment  *'  (0>  &  prosecutor  has  his  option  of 
proceeding  for  the  penalty  in  the  mode  provided  by  the  statute,  or  oS 
indicting  for  disobedience  to  the  prohibition ;  on  the  same  principle 
that  if  a  statute  only  permits,  enjoins,  or  prohibits  an  act,  without 
annejung  any  specific  penalty  or  punishment,  an  indictment  at  conunoo 
law  would  be  die  proper  mode  of  proceeding  to  punish  the  offence  of 
disobedience  or  infringement  («).     When  a  statute  only  inflicts  an  ad- 


146  s  II  Co.  98,  b. :  1  Keble,  809 ;  B. 
V.  PoMMi^,  Sayer'i  R.  245 ;  Boll.  N.  P. 
211  {  Btg,  ▼.  MarHn,  9  C.  &  P.  215. 

(9)  Jt.  T.  Steufort,  R.  &  Ry.  288 ; 
Jt.  T.  Beath,  id,  184.  Sm  now  2  W.  IV. 
0.  34, 1.  8,  poit. 

Before  thii,  however,  the  having  coin- 
ing tooli  in  possestion  with  intent  to 
com  half  guineas,  &e.  waa  held  indict- 
able aa  a  common  law  miademeanonr, 
alter  a  doubt  by  Lord  Hardwieke,  and 
two  argumenta  in  the  king's  bench,  Jt. 
▼.  Suttom,  East,  10  6.  II.  Stra.  1074 ; 
Ca.  t.  Hard.  370  }  Leach,  C.  C.  42,  n. 
ifif.  C.t  Xm,  J.,  aaying,  "All  that  ia 
neeeaiary  in  thia  case  ia  an  act  charged 
and  a  criminal  intent  joined  to  &at 
•et;"    and  the  eonit  is  reported  by 


Strange  to  have  said,  *'  Here  the  faktenH 
b  the  offence,  and  the  haTing  in  hia  can- 
tody  an  act  that  is  the  erid^noe  of  tkaft 
intent." 

(r)  R.  ▼.  JWiZtr  wuL  JKoMmob,  R.  & 
Ry.  308.    See  now  2  W.  IV.  e.  34. 

(•)  J2.  ▼.  Wright,  I  Burr.  543 ;  JLt. 
DoKse,  1  Ld.  Baym.  672. 

(0  See  as  to  this,  2  Hale's  P.  C.  171, 
191. 

(«)  ThIa  may  be  ooOeeted  Iroai  the 
judgmenta  in  JS.  ▼.  Jame§  ADrit,  4  T. 
R.  202,  where  diBohedienee  to  aa  order 
which  the  king  in  ooonoil  waa  empowered 
by  statute  to  make  waa  held  indttdable 
at  common  law.  But  no  inilhlmiint  Bee 
againat  overaeera  for  not  aecoantJag. 
JK^.T.CVosflqr,  10Ad.ftB.132;  &  GL 
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peBAkj  or  punishment  for  an  oflRsnce  previouily  indictable,  and 
prohilMt  tbe  fermer  manner  of  proceeding  at  common  law,  the 
penalty  or  punishment  b  cumulative,  and  the  prosecutor  may  pro* 
either  according  to  the  common  law,  or  on  the  statute  (c).  On 
tt  principle  it  is  dear  that  the  &ther  of  a  bastard  child  might,  before 
4* 5  W.  IV.  c.  76,  s.  69,  either  be  indicted  for  disobeying  the  order 
of  jastices  for  its  maintenance,  or  be  punished  at  the  option  of  the 
pvUi  aggriered,  under  49  O.  111.  c.  68,  according  to  the  summary 
proeess  which  it  provided  (jr).  So  constables  and  parish  officers  may 
cither  be  punished  at  common  law  by  indictment  for  neglect  of  duty 
sad  disobedience  of  the  orders  of  justices,  or  summarily  under  33  O.  III. 
c.55(x). 
On  fht  other  hand,  a  person  cannot  be  indicted  for  selling  ale 
m  license:  because  it  was  no  offence  at  common  law,  and 
an  exclusive  and  specific  punishment  for  so  doing  is  directed 
by8tatDle(a). 

Gases  in  whick  it  is  doubtful  whether  Indictments  He.] — When- 
ever the  law  inflicts  imprisonment  for  the  commission  of  a  particular 
set,  e.  g.  any  act  prohibited  by  the  smuggling  act,  4&5W.  IV.  c.  13, 
it  no  doubt  considers  that  act  in  the  light  of  an  offence  against  the 
public,  and  makes  it  a  criminal  matter  within  the  habeas  corpus  act  (6). 
As  to  the  indictable  quality  of  acts  to  which  no  statute  applies,  the 
Ubving  may  serve  as  examples ;  it  has  been  made  a  question,  whether 
a  man,  in  the  prosecution  of  a  legal  calling,  as,  distributing  hand-bills 
of  an  iBDOcent  description  on  a  causeway,  by  means  of  which,  however, 
pasBingfri  were  to  a  certain  d^ee  obstructed  and  impeded,  commits 
an  indictable  offence  (c)  ?  The  like  of  a  stage-coachman,  or  driver  of 
^  waggon,  who,  though  plying  in  the  way  of  his  lawful  calling^  for 
or  loading,  thereby  to  some  degree  obstructs  a  public  high- 

hibition,  though  there  are  no  prohibitory 
worde  in  the  itetnte,'*  per  HoU^  C.  J«i 
Certhew,  252.    See  3  B.  &  AdoL  240. 

(y)  n.  T.  CarliU,  3  B.  &  Aid.  161 ; 
R.  ▼.  HolH$t  2  Stalk.  Cr.  P.  536.  In- 
dieting  where  there  ii  anothet  remedy, 
if  Mid  by  Lord  Msmt/Uld  to  carry  an 
appeanmce  of  oppreaaion,  It.  v.  Btf^l, 
2  Bnrr.  834. 

(m)  R.  t.  BoyaU,  2  But.  R.  8S2. 

(a)  JR.  T.  Jkmse,  1  Ld.  Rayu.  672 ; 
R.  ▼.  Starr,  3  Bunr.  R.  1699. 

(«)  AilM,«ii*e,9D.P.C.  207;  see 
BeeeMnff*9  Mft ,  4  B.  ft  Cr.  137. 

(e)  J2.  T.  Sirmon,  I  Bnrr.  R.  516 ;  Jt. 
V.  Burnett,  6  Bast,  R.  487. 


tT,9t1>.  319;  and  per  Pettnom,  J., 
v.Jtiiiiaai,  llAd.ftB.84;  CM- 
▼.  Ovwfje,  1  Ad.  ft  B.  703.  By 
6ft  7  W.  lY.  e.  86,  the  father  or  mother 
«f  a  cUd,  or  in  ease  of  thdr  iOneaa  or 
»,  tike  oceapier  of  the  hooae  in 
diHd  has  been  bom,  diall 
I  fcrty-two  days  afler  the  birth,  gire 
of  tbe  partiealaiB  thereof  to 
of  birtha  on  reqaeat.  Thla 
and  lieing  matter  of  public 
I,  diaobedienee  to  it  ia  indictable, 
Ms§.  T.  PHee,  11  Ad.  ft  B.  727. 

(#)  ML  ▼.  BMmmm,  2  But.  799 ;  re- 
fiad  on/cr  Cmr,  4  T.  R.  205,  and  3  B. 
ftAkL163.    «« A  penalty  impliea  a  pro- 
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way  ?  Bat  it  has  been  recentlj  bolden,  that  any  unautboriied  ob- 
stnictiOD  of  a  higfawajy  to  the  anooyance  of  the  sobject(<l)y  as  well  as 
any  minecesnry  exposure  on  a  highway,  of  any  object  that  has  a 
direct  tendency  to  injure  health,  life,  liberty,  or  property,  b  an  indict- 
able oflence ;  and  further,  that  in  no  case  is  it  necessary  to  profe 
actual  injury  fiom  any  such  nuisance;  for  that,  of  whatever  kind  it 
be,  if  in  its  nature  and  circumstances  it  be  sujfideni  to  produce  injury 
to  passengers,  it  is  indictable  (e).  But  if  works  carried  on  in  a  harbour 
render  it  in  some  extreme  cases  less  secure,  consequences  so  slight,  un- 
certain, and  rare,  are  not  the  subjects  of  indictment  (/^. 

Frauds  committed  in  tie  way  of  trade  have  also  frequently  given 
occasion  to  doubts  respecting  the  extent  of  the  remedy  by  indictment 
It  seems  to  hare  been  decided  that  the  delivering  short  measure  of  any 
commodity  sold,  e.  ^.,  the  selling  as  two  chaldrons  of  coals,  a  le» 
quantity,  is  not  an  indictable  offence,  being  a  mere  imposition  on  an 
individual  whose  own  carelessness  neglected  measuring  the  article ;  but 
using  false  weights,  measures,  tokens,  or  marks  (jf),  is  an  indictable 
offence,  because  that  is  a  general  plan,  or  conspiracy,  calculated  to 
defraud  numbers  (A).  It  has  also  been  decided,  that  the  exposing  to 
sale,  and  selling  wrought  gold  under  the  sterling  alloy,  as  and  for  gold 
of  the  true  standard  weight  (though  said  to  be  indictable  by  statute  in 
the  case  of  goldsmiths),  is  not  an  indictable  offence  at  common  law  in 
the  case  of  a  common  person,  the  sale  not  being  by  any  false  vreigbt 
or  measure,  for  being  an  imposition  and  one  of  those  frauds  only  which  a 
man's  common  prudence  should  guard  him  against,  the  law  leaves  him 
to  his  private  remedy  (t).  So  it  was  said  that  a  miller  keeping  a  com- 
mon mill,  and  either  changing  com  brought  to  be  ground,  or  substi- 
tuting the  flour  of  com  of  another  kind,  or  inferior  quality,  commits  an 
act  to  be  remedied  by  private  action,  not  by  a  criminal  indictment  (A). 
And  on  an  indictment  against  a  miller  for  receiving  good  barley  to 
grind  at  his  mill,  and  delivering  a  mixture  of  oat  and  barley  meal, 
which  was  musty  and  unwholesome^  it  was  said  by  Lord  Ellenboroughj 
C.  J.,  that  the  article  not  being  laid  in  the  indictment  to  be  delivered 

(d)  JL  ▼.  Cross,  3  Campb.  227 ;  R.  v.      2  Barr.  1129. 

Veniandillo,  4  M.  &  S.  73.  (A)  R.  ▼.  WheatUy,  2  Burr.  1125 ;  1 

(e)  R.  ▼.  VantandiUo,  4  M.  &  S.  73 ;  BU.  R.  273 ;  1  Leach,  489, 8.  C. ;  iL  ▼• 
R,  T.  P€dU}ft  1  Ad.  ac  El.  622 ;  3  Ker.  Ofteni«,  3  Burr.  R.  1697 ;  R.  ▼.  I'm- 
ft  M.  627.  flMy«,  2  Burr.  1121. 

(/)  Jt.v.  ThidaU mi  others,^  kA.  it,  (i)  12.  r.  Bower,  East,  P.  C.  820; 

El.  143 ;  1  Ner.  Ac  P.  719.  Cowp.  R.  323. 

ijf)  Or  If  inch  methoda  are  taken  to  (jk)  R.  ▼.  Dmmagt,  2  Burr.  R.  1131 ; 

cheat  and  deoeive,  aa  people  cannot  bj  R.  t.  Chmmel,  Stim.  793 ;  Bast,  P.  C. 

ordinary  pradenoe  be  guarded  againit,  818. 
the  offence  ia  indictable,  per  Wilmtot,  J., 
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far  the  food  of  man^  the  act  was  not  indictable.  He  also  observed, 
that  had  it  been  laid  that  the  mill  in  question  was  a  soke  mill,  to  which 
the  inhabitants  of  the  vicinage  were  bound  to  resort,  and  that  the 
miller,  abosing  the  confidence  of  his  situation,  had  made  it  a  colour  for 
practising  a  fraud,  this  might  have  presented  a  different  aspect;  but 
that  as  it  there  appeared  to  be  merely  an  individual  fraud,  it  was  not  an 
indictable  offence  (/)• 

Deceits  also  in  commercial  dealings  when  no  artifice  is  used  but  such 
as  ordinary  caution  might  provide  against,  present  many  doubtful  cases. 
Thus,  the  mere  offer  of  a  cheque  on  a  banker  as  a  good  one,  when  in 
fact  the  person  offering  it  had  no  money  in  the  banker's  hands,  and 
knew  that  he  had  none,  was  long  holden  to  be  no  fraud  indictable  at 
common  law  (m).  A  mere  false  assertion  ^  without  some  artful  con^ 
trivance,  does  not  constitute  such  a  fraud  (n),  A  person  pretending 
also  to  be  the  servant  of  a  lady,  who  was  the  customer  of  a  tradesman, 
and  going  to  that  tradesman,  pretending  that  she  was  sent  by  her  said 
mistress,  and  obtaining  goods,  but  using  no  other  artful  contrivance  to 
obtain  credit,  lias  been  holden  not  to  commit  a  fraud  indictable  at  com- 
mon law  (o).  But  when  any  message  or  note,  pretending  to  be  written 
by  any  person,  or  other  artful  contrivance  is  employed,  the  deception 
smoonts  to  n^ore  than  a  mere  wicked  falsehood ;  and  becomes  of  the 
class  of  those  artful  contrivances,  against  which  ordinary  caution  can- 
not be  expected  xo  provide.  And  where  two  or  more  persons  have 
confederated  together  to  impose  on  a  tradesman,  though  only  by  an 
affirmance  of  a  fact  which  was  not  true,  they  are  clearly  liable  to  in- 
dictment for  a  conspiracy,  although  they  may  not  be  indictable  for  the 
fiaud  at  common  law  (p). 

The  indictable  character  of  acts  clandestinely  done,  which  may  even- 
tually bring  burthens  upon  parishes,  has  been  the  subject  of  much  doubt 
and  controversy,  ex.  gr,^  privately  bringing  into  a  parish,  and  secreting 
a  single  woman  with  child,  which  child  is  afterwards  bom  a  bastard 
there,  and  so  (before  4  &  5  W.  IV.  c.  76,  s.  7 1)  chargeable  to  the  parish, 
that  not  being  the  place  of  the  mother's  settlementC^).  These  kinds  of 
acts,  however,  when  accomplished  by  concert  of  two  or  more  persons, 
are  indictable  as  conspiracies.     It  has  been  matter  of  doubt  how  far  the 

(0  1^  ▼.  Httyna,  4  M.  &  S.  214.  and  Chapman,  2  B.  &  Cr.  257. 

(w)  Jt.  T.  Jaekwn,  3  Campb.  370,  (o)  R,  t.  Bryan,  2  East,  P.  C.  819. 

fott.  Sect.  5  of  this  Chapter,  and  other  {p)  R.  r.  Mackartney,  Salk.  286  ;  2 

East,  P.  C.  828,  8.  C. 


(»)  JLv.Xora,  1  Leach,  746.    As  to  (g)  R^  ▼.   Chandler,  2  Ld.  Raym. 

naked  lie,  Futer  r.  Charh»,  6  Bing.      1368. 
396 ;  4  Moo.  &  P.  61 ;  R,  t.  Harvey 
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DCglact  of  the  health  of  a  servant  or  apprentice  by  the  mere  non-fisaaaiioe 
of  a  master  or  mistiess,  could  be  made  the  subject  of  an  hidictaient.  It 
AouU  seem  on  the  whole,  however,  that  though  in  usage  of  certain 
apprentices  b  subjected  to  the  summary  jurisdiction  of  two  magistrateB 
out  of  session  by  20  G.  II.  c.  19,  (see  5  Vict.  sess.  2,  c  7,)  and  33  O. 
in.  c.  55,  and  to  another  species  of  jurisdiction  in  sessions,  by  5  Elis. 
c.  4 : — yet  that,  if  such  servant  or  apprentice  be  of  tender  yean,  and 
entirely  under  the  control  of  such  master  or  mistress,  and  the  master  or 
mistress  is  guilty  of  non-feasance  towards  it,  e.  ^.,  in  withholding  pro- 
per nourishment  or  warmth,  such  misbehaviour  will  be  a  proper  subject 
for  indictment  at  common  law  (r),  and  that  if  the  misbehaviour  of  the 
master  or  mistress  amounts  to  more  than  such  mere  non-feasance,  viz., 
to  active  cruelty  of  any  kind  by  assault,  Ac.  or  to  any  act  in  the  nature 
of  an  assauky  for  instance,  forced  exposure  to  inclemency  of  weatber, 
such  an  indictment  will  lie,  though  the  age  of  the  sufferer  may  be  far 
past  childhood  («).  In  fact,  such  indictments  are  commonly  enter- 
tained, especially  with  respect  to  parish  apprentices,  on  the  prosecntton 
of  parish  officers. 

JurtBdicium  of  the  Sessumi  over  IfMcitfmeaitoicrs.]— The  jurisdiction 
of  the  court  of  quarter  sessions  has  been  already  discussed.  Proceedings 
in  caies  of  perjury  within  stat.  5  £1.  c.  9,  might  have  been  imUtutsd 
at  sessions  (0-  But  perjury  was  in  fact  never  prosecuted  at  sesnons; 
except  in  Middlesex,  under  the  commission  of  oyer  and  terminer,  peca- 
liar  to  the  sessions  of  the  peace  for  that  county. 


SECTION  II. 

Assaults. 

1.    OMHMOII  aMSMmV* 

2.  AMMtuiit  aggmaitd  hy  the  Nature  w%d  Degrte  <if  VkUemoe  mmU 

3.  AumiUe  aggroffattd  by  the  InimUion  to  eenmut  a  Mgher  CHmc. 

4.  AuouUm  aggraoated  by  the  Bn^loymeni  or  Qffiee  qf  the  Party  ateaaUii. 

1  •  Of  Common  Assaults, ] — An  assault  is  an  attempt  or  oftr  to  doss 
injury  to  the  person  of  another,  under  circumstances  denoting  a  present 

(r)  See  R.  r.  Jttdley,  2  Campb.  650.  (#)  jR.  ▼.  Ridiey.    The  girl  time  ffl- 

Per  Lawrence,  J.,  and  see  form  of  in-  treated  waa  fifteen  years  old. 
^fitment  in  that  case,  s.  10,  of  this  (/)  Qm.  if  5  Elis.  c.  9  is  in  force.  See 

chapter.    See  as  to  cnmnlatiTe  remedy,  23  6.  11.  c  11,  s.  1.    See  5  Si  6  VUt 

R.  T.  Carlile,  ante,  o.  SB. 
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»1« 


I,  eiNipkd  with  a  pieaent  abUity  («)  to  do  such  injury,  whether 
tkat  iDJory  be  aeUiaUy  done  or  not.  Thus,  lifting  up  a  stick  or  fist  in  a 
faftwuing  attitude,  to  near  to  the  party  threatened  that  a  blow  might 
tAecftct,  although  the  fist  or  the  stick  is  not  brought  in  actual  contaot 
vilh  his  person ;  presenting  a  loaded  firearm  at  a  peison  within  the  dis* 
tsaoe  to  which  it  will  carry,  though  without  firing  it  (x),  or  even  unloaded, 
if  having  the  appearance  to  him  of  being  loaded,  and  so  near  that  if  it  was 
keded  and  went  off  it  might  produce  injury  (y ),  striking  at,  or  throwing 
any  substance  at  another  widi  intent  to  strike,  though  the  attempt  (ail, 
SB  asHolts  in  law ;  but  mere  words,  whatever  violence  they  may 
duciten,  never  amount  to  an  assault  (2).  These  assaults  do  not  includk 
a  battny,  which  consists  in  some  actual  and  unwarranted  force  applied 
ts  Ae  perKm ;  but  every  battery,  however  small,  includes  an  assault ; 
t.f.,spicliBg  in  a  man's  hce^  cutting  off  his  hair  in  derision  (a),  forcibly 
moping  him  of  his  clothes  (6),  or  even  touching  him,  if  done  with  the 
purpose  Id  insult  him  (c).  And  the  assault  and  battery  wiU  be  equally 
whether  by  actually  employing  the  hand,  or  by  any  other 

as  giving  cantharides(iO,  or  placing  an  in&nt  in  a  bag,  lumging 
As  ba^  on  palings,  and  leaving  it  tliere  (e).  Setting  a  dog  on  anoUier, 
or  dnving  m  cart  wilfully  against  the  carriage  of  another,  by  which  bodily 
iiyury  is  done  to  those  within  it.  So  if  a  drunken  man  be  wilfully 
puriiBd  agaiuBt  the  complainant  (/) ;  but  never  where  the  act  is  merely 
the  cenlt  of  accident,  or  an  injury  is  done  in  an  amicable  contest  (if 
hwftd),  as  in  wrestling  (^). 


(■)  Sdwyn's  N.  P.  10th  ed.  25.  See 
migtlkm  T,  Mfym9,4  C.  ft  P.  849.  Tla- 
dU^a  J.,  end  HMrk.B.  2,  C3i.  62,  s. 
1. 

(r)  The  f&A  of  Hiiiig  a  gvn  into  a 
iMB  oT  A.'t  hcMue  with  intent  to  ilioot 
Ai^  the  priaoner  nippoeing  him  to  be  in 
the  raoB,  w&l  not  mpport  a  eharge  of 
al  A.  if  he  11  ihovn  not  to  be  in 
reach  of  tlie  shot, 
I9.  ▼.  XomI,  2  M.  a  Rob.  59.    (Oar. 

(a)  0iet.^arie,B.,Biy.T.  A.  Owrf^ 
fCftP.4a3,ffiuwv8eeaote(ti);  and 


b-ssa. 

(ff)  Hawk.  B.  2,  c.  62,  a.  1. 

(a)  JKvA  T.  AooMr,  4  C.  &  P.  239, 
neC.ftKir.160.  How  pnniahed  befoie 
4e  CiBuniit,  aee  S  laet.  109. 

(I)  See  amtoyw.Jtff&rd,  3  M.  ft  W. 
ilS. 

(e)  <^Mr«^aayiBpoaitlonef  hands  on 
esiiBst  his  wiU  is  an  assanlt; 


Kinff  and  us,  ▼.  Jtbbert,  Skinner,  387, 
dted  1  Sannd.  14. 

(d)  Indictment  that  on,  fto.  at,  fta. 
prisoner  nnlawfnlly  assaulted  M.  A.  W. 
and  ten  and  there  nnhnrfblly,  knov^ 
ini^j,  wickedly,  and  maUctonsly  did  ad« 
minister  to  and  cause  to  be  administered 
to  and  taken  by  the  said  M.  A.  W.  a 
large  quantity,  that  is  to  say,  two  sera^ 
pies  of  cantharides,  the  same  then  and 
there  being  a  dcdeterioua  and  destrae- 
tire  drug,  with  intent  thereby  to  iignie 
the  health  of  said  M.  A.  W.,  and  the 
said  M  •  A.  w^«  in  coiisetiuence  becaOM 
nek,  sore,  diseased  and  disordered  la 
her  body,  insomuch  that  her  life  was 
de^aired  of,  to  great  damage.  Count 
Ibr  common  assmlt.  Held  an  assanlt 
hjArMm,  Seijeant,  and  Xav,  Recorder. 
A^.  Y.  Sdwmrd  Bmitom,S  C.  ft  P.  660. 

(e)  Me^.  T.  March,  C.  ft  Kir.  496. 
(/)  Skort  w.  Xoe9ey,Bull.  N.  P.  16. 
(^)  Com.  Dig.  Pleader  C3M.  18).  See 

BulL  N.  P.  16 ;   Bee.  Abr.  4ii. 
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An  assault  may  also  be  committed  by  exposing  a  servant  of  tender 
years  to  tbe  inclemency  of  the  weather  (A)»  by  taking  indecent  liberties 
with  a  female  pupil  of  Uiirteen  years  of  age,  without  her  consent,  though 
she  may  not  offer  actual  resistance  (t)  ;  and  even  by  a  medical  practi- 
tioner who  wantonly  strips  a  female  under  folse  pretence  that  he  cannot 
otherwise  judge  of  her  illness,  even  though  she,  under  such  impression, 
acquiesces  (A).  Being  present  at  a  prize  fight  in  order  to  see  it,  is  in- 
dictable as  an  assault  (/)• 

Ca$e$  wh^e  even  Battery  is  no  Offence.] — ^There  are  many  cases, 
however,  in  which  a  battery  is  no  offence.  Thus,  whenever  a  man  is 
first  assaulted,  he  may  lawfully  strike  with  a  violence  not  exceeding  that 
which  appears  necessary  for  the  defence  of  his  person ;  though  he  cannot 
justify  a  battery  manifestly  excessive  by  setting  up  the  first  assault  fronn 
his  adversary  (m).  So  he  may  remove  a  trespasser  from  his  land,  afta 
requesting  him  to  depart ;  and  even  without  such  request,  where  the 
party  is  proceeding  to  acts  of  destruction  and  violence,  or  is  forcibly  re- 
moving goods  (fi).  The  use  of  necessary  force  in  executing  l^;al  process 
on  the  person,  and  for  frustrating  an  attempt  to  escape,  may  also,  at  all 
times,  be  justified ;  but  the  force  must  be  necessary  and  not  wanton  (o)* 
And  there  are  relationships  which  justify  a  battery  in  defence  of  another; 
thus,  a  husband  may  justify  a  battery  in  defence  of  a  wife ;  a  wife  in 
defence  of  her  husband ;  a  parent  in  defence  of  his  child ;  a  child  in 
defence  of  his  parent ;  a  master  in  defence  of  his  servant ;  and  a  servant 
in  defence  of  his  master  (p).  But  it  has  been  said,  that  a  servant  can- 
not justify  beating  another  in  defence  of  his  master's  son,  though  he 
were  commanded  to  do  so  by  his  master,  because  he  is  not  a  servant  to 
the  son ;  and  that  a  tenant  may  not  beat  another  in  defence  of  his  land- 
lord (^). 

A  battery  may  also  be  justified  when  done  in  the  way  of  domestic 


md  Battery,  B. ;  1  Btst,  P.  C.  268 ; 
but  all  f  trnggles  in  enper,  whether  by 
wrettling,  pashing,  &c.  are  nnlawAil,  lo 
that  deaUi  oocaaioned  thereby,  is  man- 
alaughter  at  least.  Hey.  t.  CatmH^,  9  C. 
&  P.  359. 

(A)  R.  ▼.  JUdiey,  2  Campb.  660, 653. 
See  oot/,  s.  10,  of  this  ehapter. 

(0  J2.  ▼.  Niehoil,  R.  &  Ry.  130. 

(k)  R.  T.  BoiiMiki,  I  Moo.  C.  C.  19 ; 
bnt  not  by  "  attempting  to  assault  a  girl 
by  inducing  and  soliciting  her  to  place 
herself  in  an  indecent  attitude,"  the 
defendant  doing  the  like,  R,  t.  Butter, 


6  C.  &  P.  368. 

(/)  n.  T.  Perkme,  4  C.  ft  P.  537,  aee 
R.  T.  Bittimgktm,  2  C.  &  P.  234. 

(m)  fiul.  K.  P.  18.  See  FuhT.  Seeif, 
Peake,C.N.P.135.  Qiuere  if  an  asannlt 
committed  by  A.  after  beingfirst  assaulted 
by  B.  is  not  an  imdietMe  offimoe  by  A. 
see  HhUon  t.  Heather,  pending  in  ex- 
chequer. 

(n)  Green  t.  Ooddard,  2  Salk.  641. 

(o)  2  Roll.  Abr.  546  (A). 

(p)  Hawk.  B.  1,  c  60,  s.  23. 

(9)  Hawk.  B.  1,  e.  60,  i.  24. 
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onrcctioo  by  a  party  having  authority  to  employ  it ;  as  if  a  father 
conect  his  iafiuit  soa ;  a  schoolmaster  his  scholar ;  or  a  master  his  ap-  . 
piailice;  provided  the  punishment  be  moderate,  and  the  instrument  of 
eoirectioo  proper  (r).  And  it  has  been  holden,  that  an  officer  of  the 
snoy  may  justify  even  a  wounding,  if  done  for  disobedience  of  orders ; 
tad  thtt  a  sentence  of  a  council  of  war  in  his  &Y0ur,  on  the  petition  of 
the  soldier  wounded,  will  conclusively  entitle  him  to  an  acquittal  {$). 
SembUf  an  imprisonment  will  not  necessarily  amount  to  battery  ?(<). 

Liyal  Renters  far  Astaulis  on  one  or  more,] — ^It  was  formerly 
bought  that  a  man  could  not  be  indicted  for  assaulting  two  persons 
is  one  charge  (u)  ;  but  Lord  Mansfield  disagreed  from  that  case ;  the 
eoBtnry  is  now  understood  to  be  the  rule  (or).  "Where  the  prosecutor 
eonplains  of  several  assaults,  he  may  include  them  in  one  indictment, 
iDsertiDg  counts  applicable  to  each ;  and  may  give  evidence  of  all  at  the 
trial. 

A  party  assaulted  not  only  has  his  option,  either  to  proceed  civilly 
or  to  indict,  but  he  may  take  both  courses  (y) ;  although  such  a  pro« 
eeeding  would  probably  influence  both  the  damages  and  the  sentence ; 
or  be  may  seek  the  summary  remedy  given  by  9  G.  IV.  c.  31,  s.  27 : 
by  which,  **  where  any  person  shall  unlawfully  assault  or  beat  any 
other  person,  it  is  lawful  for  two  justices  of  the  peace,  upon  complaint 
of  the  party  aggrieved,  to  hear  and  determine  such  offence ;  and  the 
oiender  upon  conviction  thereof  before  them,  shall  forfeit  and  pay 
neb  fine  as  shaU  appear  to  them  to  be  meet,  not  exceeding,  together 
vith  costs  (if  ordered),  51. ;  which  fine  shall  be  paid  to  some  one  of  the 
oreneers  of  the  poor,  or  to  some  other  officer  of  the  parish,  township, 
or  pbce  in  which  the  offence  shall  have  been  committed,  to  be  by  such 
OTCficei  or  officer  paid  over  to  the  use  of  the  general  rate  of  the  county, 
riding,  or  division,  in  which  such  parish,  Sec.  shall  be  situated,  whether 
the  same  shall  or  shall  not  contribute  to  such  general  rate ;  and  the 
eridence  of  any  inhabitant  of  the  county,  &c.  shall  be  admitted  in  proof 
of  the  offence,  notwithstanding  such  application  of  the  fine  incurred 
^Kreby ;  and  if  such  fine  as  shall  be  awarded  by  the  said  justices,  toge- 
ther with  the  costs  (if  ordered),  shall  not  be  paid  either  immediately 

(r)  Hnrb.  B.  1,  c  60,  ■.  24.  aee  3  T.  R.  105,  BuUer,  J. 

SLmg  T.  Hegberg,  BoL  N.  P.  19.  (y)  Jinm  v.  Cfay,  1  B.  &  P.  191,  bat 

Sm  WUmm  ▼.  Zamom,  3  New  C.  cannot  apply  for  criminal  informatioa 

3S7 ;  Bnff9  ▼.  BowgiHf  I  New  R.  355.  without  giring  up  right  of  action ,  R,  t. 

(«)  Stra.S90;  2Ld.Ra7Bi.1572;  It  ^Mtrrow,  2  T.  R.  198;   1  Ch.  Cr.  L. 

▼.  Oeadm.  855,  Itt  edit. 


(«)  R.  T.  Bm/dd  d  ai.2  Burr.  984, 
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after  the  oonricdony  or  within  sacfa  period  as  the  said  jnadces  abatt  at 
the  time  of  the  eonrictioii  appoint,  it  shall  be  lawful  for  them  to  commit 
die  offender  to  the  common  gaol  or  house  of  correctiouy  there  to  be 
hnprisoned  for  any  tenn  not  exceeding  two  calendar  months,  anlesi 
such  fine  or  costs  be  sooner  piud ;  but  if  the  justices,  upon  the  hearing 
of  any  such  case  of  assault  or  battery,  shaD  deem  the  oftnce  not  to  he 
proMd{z)^  or  shall  find  the  assault  and  battery  to  hare  been  justified, 
or  -so  trifling  as  not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  (a)  make  out  a  certificate 
under  their  hands,  stating  the  (act  of  such  dismissal,  and  shall  deliver  such 
eerdficate  to  the  party  against  whom  the  complaint  was  preferred  "  {b). 


te  of  Dismusal  of  Complain/,  or  Payment  <m  Comndwnj 
a  Bar  to  further  Proeeedinge,] — By  s.  28,  it  is  enacted,  **  That  if  aay 
person,  against  whom  any  such  complaint  shall  have  been  preferred  for 
any  common  assault  or  battery,  shall  have  obtained  such  certificate  as 
aforesaid,  or,  having  been  convicted,  shall  have  paid  the  whole  amount 
adjudged  to  be  paid  under  such  conviction,  or  shall  have  sufieied  the 
imprisonment  awarded  for  the  non-payment  thereof,  in  every  such  caie 
he  shall  be  released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause**  (c). 

Cases  to  which  Summary  Jurisdiction  does  not  extend.] — But  by 
s.  29  it  is  provided,  "  That  in  case  the  justices  shall  find  the  assault  or 
battery  complained  of  to  have  been  accompanied  by  any  attempt  to 
commit  felony,  or  shall  be  of  opinion  that  the  same  is  from  any  other 
circumstance  a  fit  subject  for  a  prosecution  by  indictment,  they  shall 
abstain  from  any  adjudication  thereupon,  and  shall  deal  with  the  csie 
in  all  respects  in  the  same  manner  as  they  would  have  done  before  the 
passing  of  this  act ;  provided  also  that  nothing  herein  contained  shall 
authorise  any  justices  of  the  peace  to  hear  and  determine  any  case  of 
assault  or  battery  in  which  any  question  shall  arise  as  to  the  title  to 
any  lands,  tenements,  or  hereditaments,  or  any  interest  therein,  or 


(#)  DUEBTBiit  from  **  not  gailtj,"  and 
12  Ad.  &  E.  675,  CMendge,  J. 

(a)  Viz.  at  the  time.  The  word  most 
raodve  a  reaioiitble  conitructioii.  Two 
aaonthi  efter  diemieiiiig  the  complaint  is 
not  "forthwith,"  lUff.  v.  JIoMiimii,  12 
Ad.  &  B.  672,  fir.  a 

(A)  It  shoold  aUo  itata  the  groonds 
of  the  diamiual,  in  order  that  the  party 
bsaefitod  might  obtain  protection  in  the 


event  of  an  j  after  prooeedingi,  8km  ▼• 
JkofiM,  10  Ad.  &  £.  635;  7  D.  P.  C. 
774 ;  2  P.  &  D.  550,  8.  C.  See  iteM. 
1  B.  Sc  AdoU  382,  next  page. 

(e)  Bat  it  must  be  ipeoUlypleaM 
to  any  action  for  the  asaavlt,  AvdiwT. 
MBmg,  6  C.  ft  P.  427,  ^tfiuy,  B.  Bf 
qniiitea  of  aooh  a  plea  and  of  a  repliea- 
tion  to  it,  Btg,  T.  Robmatm, 
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wawf  dMKfrom,  or  a»  to  any  bankraptey  or  uMoboncyt  or  anj 
enoitioa  under  the  proceae  of  any  court  of  justice^  (d). 

In^^tmentfor  a  Camtnan  Aaault. 

TMk  A*  0*  lite  off  fto*  osy  fto*  wlta  nmo  nd  mbmi  h^  fto*  in  md  lyoB*  ono 
dkiatbt^Meoof  GodaiidowHddliidy  tiMQweBytliflaandttiflnbfliQfydid 
Mb  a  iMMilts  md  lum  tlw  nid  C.  D.  then  and  ihera  did  bfltt(«),  woiind» 

nd  31-tnat,  md  other  wrongs  to  the  laid  C.  D.  then  and  then  did,  againat  the 


FmUflMiit.] — The  punidunent  on  oonviction  upon  an  indictment 
kt  a  common  aaaank  and  battery^  is  fine  or  impriaonment,  or  botb  ^ 
Ae  fiinner  alone  is  the  moie  uanaL  On  such  an  indictment,  the  couit 
Isae  no  power  to  order  the  defendant  to  be  kept  to  hard  labouTi  oe 
fld^Kted  to  psnonal  correction. 

2.  AmbomIU  agffraoai^d  hy  the  Nature  amd  Degree  of  Fto/encc 
imL] — ^Assaults  aggrarated  by  the  mere  degree  of  violence  do  not 
I        diftr  in  Icbd  from  common  assaults,  unless  they  amount  to  some 
MnnioBS  act,  as  stabbing,  maiming,  or  wounding;  nor  can  the  court 
pass  on  the  o£Eender,  in  respect  of  such  aggravation  short  of  felony, 
the  punishment  of  hard  hibour  (except  the  assault  is  found  on  an 
iadietmcnt  for  felony,  as  now  permitted  by  7  W.  IV.  and  1  Vict.  c.  85, 
a.  11,  and  a.  8.    Seepor^,  Chap.  VII.  s.  15).    In  general,  therefore, 
it  is  sufficient  to  indict  in  the  common  form  already  given,  upon  which 
the  conrt  may  inquire  into  all  the  circumstances  attendant  on  the  ofience, 
sad  take  them  into  consideration  in  apportioning  the  punishment    But 
where  the  offence  consists  of  great  violence,  includes  an  imprisonment, 
ii  accompanied  by  a  challenge,  or  is  part  of  a  series  of  misconduct,  it  is 
to  insert  a  count  in  the  indictment,  stating  the  aggravations.    An 
will  suffice  in  this  place. 


IiuKciment  for  an  Assault  and  encouraging  a  Dog  to  bite. 

That  T.  B.  late  of,  Ac.  on,  Ac.  with  force  and  anm,  at,  ftc.  did  make  an  aaaavlt 
^  one  A.  B.  and  did  then  and  then  nnlawfiilly  incite  and  enoonrase  a  certain  dog 
r,  bebnging  to  the  said  T.  R.  to  bite  him  the  said  A.  B.  by  means 


(d)  On  an  applieationfbr  a  eertiarari,      king's  beneh  reftwed  to  interfere,  as  the 
n  cGBflction  nnder  this  act,      felonions  intent  did  not  necessarily  ap> 


from  the  deposition  that  the  pear,  and  of  itaeiistenoethe  magialntes 

had  laid  hands  on  the  com-  were  the  proper  judges ;  Ananfmem,  1 

in  an  indecent  manner ;  and  it  B.  &  Adol.  382. 

that  if  any  aaaanlt  waa  («)  It  is  always  nsoal  to  allege  a  bat- 

tte  feloniona  intent  ezdoded  teiy ;  as  the  defendant  may  be  oonvietad 

of  tiie  jnstloea ;  bat  the  of  an  assault,  if  that  only  is  praved* 
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te  Mae  dog  did  than  lad  tft«re  gricfiMidy  liite  te  nid  A«  B.  in  and 
tlw  right  ks  ofliin  ^  "Uf^  A.  B^and  Oe  add  kg  of  him  the  add  A.  B.  wu 
thavdrj  tben  and  there  griemoaly  tmrt,  wovnded,  and  laoented,  agaioat  the  peace, 
he.    lAdd  a  tmadftir  a  cewioe  wmM.'\ 


IftheciicmiiBtancesjiistifybdief  that  there  was  an  intent  to  miirdery 
e.  g.  if  by  premeditated,  diough  passive  negligence,  a  master  allows  m 
child  of  tender  years,  being  unable  to  provide  food  for,  or  take  care  of 
itself,  to  perish  for  want  of  food,  which  as  its  parent  or  master  he  was 
boond  to  proTide,  or  if  by  active  rigour  and  harsh  usage,  even  to  an 
adult,  as  by  confining  him  without  food,  &c.  he  bring  about  the  same 
result  (/),  a  count  may  be  introduced  alleging  ikai  imteni^  as  in  the 
precedents  under  the  next  head,  in  order  that  the  prisoner,  if  convicted 
on  such  count,  may  be  liable  to  the  punishment  of  hard  labour  under 
9  G.  IV.  c.  31,  s.  25,  and  that  the  costs  of  the  prosecution  may  be  al- 
lowed under  7  6.  IV.  c.  64,  s.  23 ;  whereas  if  only  convicted  of  com- 
mon assault  from  failing  to  prove  the  rest  they  cannot.  See  as  to  cmel 
treatment  of  children,  apprentices,  &c.  posi^  Sect.  10  of  this  chapt^. 

Particular  A$$aulis  how  punUhabU  under  9  G.  IV.  c.  31,  «.  25. 

3.  Assaults  aggravated  by  Intent  to  commit  a  higher  Crime^  as 
Fe/oay.]— Assaults,  with  intent  to  commit  felony,  are  punishable  with 
hard  labour,  in  addition  to  imprisonment  and  fine.  In  such  cases, 
however,  the  intent  must  be  expressly  charged  in  the  indictment,  as 
evidence  of  the  intent,  where  it  constitutes  a  substantive  ofience,  is  not 
admissible  under  a  general  charge  of  assault  (g).  For  this,  among 
other  purposes,  it  is  enacted,  by  9  O.  IV.  c.  31,  s.  25,  that  where  any 
person  shall  be  charged  with  and  convicted  of  any  of  the  following 
offences  as  misdemeanours,  that  is  to  say,  of  any 

Assault  upon  any  peace  officer  or  revenue  officer,  in  the  due  execu- 
tion of  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer  (A); — 

Assault  upon  any  person,  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  the  party  so  assaulting,  or  of  any  other 


(/)  See  It.  T.  Squira,  1  Rum.  C.  &  M. 
16,426 ;  R.  t.  Self,  1  Leach,  C.  C.  137, 
and  the  dicta  of  Lord  Dimman  and  Pat* 
tiion,  J . ,  in  Umuton  r.  Neweomen,  4  Ad. 
&  E.  905 ;  4  Nev.  &  M.  454,  8.  C. 

iff)  Diet,  per  Lord  MtmafMd,  21  How. 
St.  Tri.  1219. 

(A)  When  a  constable  wai  called  on 
by  a  colleetor  of  land  tax  to  accompany 
him  into  the  honse  of  a  person  h^m 
whom  he  waa  demanding  payment  of  an 


arrear,  and  had  reasonable  gronnd  lirom 
prenons  threats,  &c.  to  expect  Tioleooe, 
the  constable  was  held  justified  in  stay. 
ing  while  the  collector  remained  to  be 
paid,  as  long  as  there  waa  reason  to  ex- 
pect  Tiolence ;  and  the  owner  of  the 
house  who  used  force  to  remore  them 
was  held  indictable  for  aasanltinga  peace 
officer  in  the  execution  of  his  duty,  it.  t. 
Clark  and  Anuten,  3  Ad.  &  El.  287  ;  4 
Nev.  &  H.  671. 
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]xncni  for  any  ofience  for  which  he  or  they  may  be  liable,  by  law,  to 

be  apprehended  or  detained,  or  of  any 
iittolt  committed  in  pursuance  of  any  conspiracy  to  raise  the  n^te 

of  wages; 
In  any  such  case  the  court  may  sentence  the  offender  to  be  impri- 

fooed  with  or  without  hard  labour,  in  the  common  gaol  or  house  of 
caneetion,  for  any  term  not  exceeding;  two  years ;  and  may  also  (if  it 
iUi  so  think  fit)  fine  the  offender,  and  require  him  to  find  securities 
far  keeping  the  peace,  and  the  prosecutor  is  allowed  his  costs  (t)* 

In  indictments  for  assaults  with  intent  to  commit  felony,  the  ques- 
tion of  intent  is  peculiarly  for  the  consideration  of  the  jury,  who  may 
oeptrre  the  intent,  and  yet  find  the  prisoner  guilty  of  a  common  as- 
auk,  fcr  which  he  may  receive  judgment  of  fine  or  of  imprisonment, 
but  without  hard  labour.  If  it  appears  at  the  trial  that  the  ofience  of 
^7f  '•  S^*«  nip^»  was  completed,  by  penetrating  into  the  person  to 
noe  extent,  though  without  breaking  the  hymen  (ib),  the  misdemeanour 
viQ  be  meiged,  and  the  prisoner  must  be  acquitted,  but  may  be  de- 
^mdt  in  order  that  an  indictment  for  the  felony  may  be  preferred 
against  him  at  the  same  session,  or  if  that  is  impracticable,  from  the 
(liKbaige  of  the  grand  jury,  he  should  be  again  taken  before  a 
nagiitrate;  whoj  on  hearing  the  evidence,  will  re«commit  the  pri- 
noer,  and  bind  the  parties  over  to  prosecute  at  the  next  sessions  or 
aiiizcs(/). 

The  trespass  incident  to  a  felony  merges  in  it  in  order  to  spur  injured 
parties  to  bring  the  offender  to  trial  for  the  sake  of  public  justice,  and 
the  civil  remedy  by  action  remains  after  conviction  or  acquittal  (m). 


iHdicimeni  for  an  Assault  with  intent  to  Ravish, 

Tkat  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  npon  one 
C  D.  (•)  ia  te  peace  of  God  and  onr  said  Lady  the  Ctaeen  then  and  there  being, 
tt  Bake  an  aMaalt,  and  her  the  sud  C.  D.  did  then  and  there  beat,  wound,  and 
<3-tr«it,  with  intent  her  the  said  C.  D.  then  and  there  against  her  will  (o),  felo- 


(0  7  6.  IV.  c  64,  8.  23. 

[k)  Bag,  T.  Jordan  tmd  another ^  9  C. 
&  P.  118;  R.  V.  AUen,  id,  31 ;  Rue  v. 
lfarJtte,8C.acP.641;  Rag.y,  Line$, 
C.  &  Kir.  393. 

(0  See  anie^  p.  193,  R,  r.  Harmwood, 
and  other  casea. 

(■)  OoeAy  T.  Lang,  12  East,  410; 
fMM  V.  Butter,  8  C.  &  P.  337;  Manh 
▼.  Ktaimg,  I  Bbg.  (N.  C.)  217,  in  error. 
Bom.  Pne. ;  Wkita  t.  Spettimu,  U  L, 


J.  99.  (Exch.)  Hil.  1845. 

(»)  If  the  female  be  a  child  tinder  ten 
years  of  age,  add  here  "  a  woman  child 
under  the  age  of  ten  years,  to  wit,  of  the 
age  of  nine  years." 

(o)  If  under  the  age  of  ten  years,  lay 
the  intent  to  be  "  with  intent  her  the 
said  C.  D.  then  and  there  unlawfully 
and  feloniously  to  carnally  know  and 
abuse." 

Carnally  knowing  a  child  under  ten 
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atonily  to  fm^iali  tad  ovnaily  know,  tad  ottk«r  wrongs  to  te  lud  C.  D. 

there  did,  agidnBt  the  foim  of  the  itatuCe,  Ac.  asd  ageiiMt  the  peoee,  Ae.    [.^^  « 

coim/ybr  «  coMMOiiQatfMi/l]  (ji). 


4.  Assaulti  aggravated  hy  the  EmploymMni  or  Office  qf  the  Party 
assavlted.] — The  other  aisaaiu  enumerated  in  9  G.  IV.  c.  31,  a.  25, 
above  recited,  may  fall  under  thiB^head.  In  support  of  an  indictflMBt 
for  an  assault  on  a  peace  officer,  it  is  not  necessary  to  prove  his  ap- 
pointment ;  but  evidence  that  he  was  accustomed  to  act  as  such,  and 
was  known  to  be  such  when  assaulted,  as  by  having  {MToduced  his  staff, 
or^by  being  generally  known  to  be  a  constable  of  the  place  (9),  or  by 
having  declared  his  intention  to  arrest  in  the  queen's^  name  (r),  and 
being  in  the  legal  discharge  of  his  duty  at^the  time,  will  safice  («)• 

Assaults  on  Masters  or  their  Bailiffs ^  S^e.  by  Servtmis.] — The  special 
enactment  of  5  £1.  c.  4,  s.  21,  still  exists  for  the  imprisonment  for  a 
year  or  less  of  any  servant,  workman,  or  labourer  who  shall  wilfully 
make  assault  or  affray  on  his  master  or  mistress,  or  on  any  other  who 
shall  at  the  time  have  the  charge  or  oversight  of  any  such  servant,  or 
of  the  work  wherein  he  is  appointed  or  hired  to  work,  on  convictioii, 
before  two  justices,  &c.  by  confession  or  oath  of  two  honest  men. 


ii  a  felony,  which  doei  not  include  an 
aasanlt  nndor  1  Vict.  e.  85,  s.  11  \po»t. 
Chap.  Til.  1.  15. 

It  ihould  be  remembered,  that  the 
regiBter  of  baptiam  taken  tingly  is  not 
sufficient  evidence  to  proTC  the  child't 
age,  R.  T.  Wedge,  5  C.  &  P.  298.  See 
Wihen  ▼.  Lmt,  S  Stark.  68 ;  Goodright 
▼.  Mou,  Cowp.  593. 

(j»)  It  ia  anfficient  if  the  defendant  is 
found  guilty  of  the  '*  mudememumr  tmd 
qffence  in  the  indictment  specified,"  B, 
▼.  Powell,  2  B.  &  Ad.  75 ;  7  &  8  W.  IV. 
and  1  Tict.  c.  42,  s.  II,  does  not  apply. 

Though  attempting  carnally  to  know 
a  girl  between  ten  and  twelve  years  old 
is  not  an  assault  if  she  eonsent,  it  is  a 
misdemeanour  which  may  be  tiiua  in- 
dicted, ''  unlawfully  ^d  put  and  f^ee 
the  private  parts  of  him  the  said  — — 
against  the  private  parte  of  her  the  said 
^»- ;  she  the  said  -— —  then  and  there 
being  above  the  age  of  ten  years  and 
under  the  age  of  twelve  years,  and  did 
thereby  then  and  there  unlawftilly  at- 
tempt and  endeavour  carnally  to  know 
■nd  abuse  the  said  — -—  against  the 


peace,  &c."  Reg.  v.  Martm,  9  C.  &  P. 
215  (PuUeum,  J.). 

The  indictment  not  being  for  feUmy^ 
the  usage  acted  on  is,  that  the  prooe- 
cutriz's  counsel  should  only  laqvire, 
generally,  whether  a  complaint  was 
made  by  the  prosecutrix  of  ill  treatment 
by  the  prisoner,  leaving  the  priaoner's 
counsel  to  bring  before  the  jury  tlie 
particulars  of  t^t  oosiplaint,  Beg,  ▼. 
WMlhtr,  2  M.  &  Bob.  212.  Pmrk^^  B., 
questioned  the  sense  of  the  rule. 

{q)  Gordon* §  ease,  1  Leach,  518. 

(r)  1  Hale,  583. 

(a)  Benymtm  v.  Wiee^  (Attoraej,)  4 
T.  R.  366,  after  citing  Gordon's  esse*  1 
Leach,  516.  Also  R.  v.  Riekete,  3  Camp. 
68 ;  Cumegie  v.  OMm,  (Phy^idaii,)  1 
Ad.&£.695;  3  Nev.  ft  M.  703 ;  Sfmith 
T.  Tagior,  1  New  R.  196 ;  CSameir  ▼. 
C^ftt,  2  Ring.  N.  C.  228 ;  (Aasiataiit 
Overseer)  Mme  Gakeg  v.  Aktm,  T.  ft  Gr. 
981  (Vestry  Clerk).  Acting  in  an  oAoe 
is  prhmd  facie  evidence  of  appointment 
to  it,  Reg.  v.  Price,  11  Ad.  ft  B.  727. 
(Registrar  of  Rirths)  Acting  as  aheriff; 
Sm^urg  r.  Mmtthewe,  C.  ft  Kir.  3M. 


OP    ASSAULTS. 


323 


/xftfanl  /or  auauUin^  a  ComsiablB  m  the  Exteuiim  q/  hi$  Duly . 

Tbk  i.  B,  kte  «f ,  ftc  ottp  &c.  with  force  and  arms,  at»  fte.  In  and  upon  one 
CD.  thn  and  Unere  being  one  of  the  constables  of  the  said  parish  of  — — —  in  the 
fomtf  €C  ,  aad  in  ^e  do*  ezeentioB  of  his  dntf  as  svch  oonstabley  tbsa  and 

ttcRiln  being,  ^d  mtkjB  ma  asMiqlt,  and  hiaa  th^said  C.  D.  did  then  and  there 


bat,  voand,  and  iU-treat,  And  other  wrongs  to  the  said  C.  D.  then  and  there  did, 
^Birt  the  fona,  &e.  and  against  the  peace,  &c.     ^Add  a  eouni  fir  a  common 

.1 


I%£ctm€ntfor  an  Assault  with  intention  to  obstruct  the  Apprehension 
o^  a  party  charged  with  an  Offence  (^)« 

Ihafc  IL  B.  late  of,  ftc.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  npbn  one 
CB.  a  sableet  of  oar  aaid  Liady  ti&e  Qneen  then  and  there  being,  wilfiiUj  and  nn- 
Vrafa&j  did  make  an  assault,  and  him  the  said  C.  D.  did  then  and  there  beat, 
,  sad  ni-treat,  with  intent  in  so  doing  wilfully  and  nnlawfuUj  to  obstract, 
and  prevent  the  lawfol  apprehension  and  detention  of  him  the  said  A.  B.  for 
a  eertain  olhnce,  to  wit,  for,  &c.  [Acre  itate  the  offenee  with  which  the  drfendant 
mm  eteyed]  for  which  said  offence  he  Che  said  A.  B.  was  then  and  there  liable  by 
Isv  to  be  apprehended,  imprisoned,  and  detained,  against  the  form  of  the  statute, 
Ac  aad  against  the  peace,  5ic.  (/). 

tlie  jurors,  &c.  that  the  said  A.  B.  heretofore,  to  wit,  on,  &c.  aforesaid,  with 

id  anas,  at,  te.  aforesaid,  in  aad  upon  the  said  C.  D.  wilfhlly  and  nnlawfbllj 

■■alt,  and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and 

iaftent  la  so  deing  wilftdly  and  unlawfUly  te  •bstmet,  renat,  and 

the  lawful  apprahensiea  and  detention  of  htn  the  aaid  A.  B.  for  a  eertain 

before  them  committed,  to  wit,  at,  &c.  aforaaaid^  for  the  committing  of 

last-mentioned  offence  he  the  said  A.  B.  was  then  and  there  liable  bj 

to  be  apprehended,  imprisoned,  and  detained,  against  the  form,  &c.  and  against 

Ac.     [Add  m  eomUJbr  a  eommon  aaatmlt,'] 


(/)  The  following  count  which  formed 

tW  fouvth  in  R,  ▼.  F^rater,  I  Mood.  C. 

C.  419»  win   (though  for  cutting  and 

be   UMfol   in  framiag  in« 

for  eommon  Msoulff,  irif A  ta- 

tmi  to  obohrmet  mrett : — 

**ii  and  upon  aaid  J.  C.  in  the  peace 

our  nid  Lady  iho  Queen, 

tkera  beteg,  unlawlnUy,  ftc. 

m  aaiault,  aad  then  and  there 

uriawfully,  dec.  did  cut  and  wound  said 

!•  C.  in  «ad  npon  the  head  and  face  of 

J.  C,  with  intent  to  resbt  and  pre- 

tlM  lawfU  appfehension  and  de- 

of  hioi  tiie  said  M.  F.,  for  a  cer- 

)  by  fma  coamitted,  for  wUch 

he  the  aaid  M.  P.  was  then  and  there 

iaUe  by  law  to  be  apprehended  and  de- 

that  is  to  aay,  fbr  then  aad  there 


wilfully  and  maliciously  committing  da- 
mage aad  ifljury  npon  certain  plants  and 
roots  then  and  there  growing  in  a  cer- 
tain gasden  of  and  belongiag  to  H.  1., 
there  situate,  against  the  statute,  &c. 
and  against  the  peace,  &c." 

The  prosecutor,  a  metropolitan  police 
cQUstable,  haring  no  warrant,  attempted 
to  appaehead  the  piiaener  under  7  &  8 
6.  IV.  c  29,  a.  CiS,  for  an  offence  fior 
which  he  might  be  convicted  before  a 
justice  of  peace  by  s.  42  and  43  of  that 
act  (and  also  by  7  ft  8  O.  IT.  c.  SO, 
s.  21,  22,  and  24,  and  28),  viz.  for  wil- 
folly  and  maliciously  plucking  and  cut- 
ting flowers  from  plwts  or  roots  In  a 
ganlen,  with  intent  to  steal  the  flowers ; 
and  a  conviction  on  the  above  count  was 
held  good. 

t2 
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Indictment  for  assaulting  a  Gamekeeper  in  the  Execution  of  his 
Duty.    {See  post.  Sect.  XV.  of  this  Chapter,  tit.  Game.) 

Indictment  for  assaulting  a  Collector  of  a  Turnpike  Toll  in  the 

Execution  of  his  Duty  (tc). 

That  A.  B.  Ute  of,  Sec.  on/Sic.  with  force  and  aima,  at,  Sec.  in  and  apon  one  C  D. 
then  and  there  being  one  of  the  ooUecton  and  receivert  of  the  toUi  payable  bj  virtiie 
of  a  certain  act  of  parliament  made  in  the  third  year  of  the  reign  of  onr  laid  Lidy 
the  Qneen,  intituled  '*  An  Act  to  amend  the  general  lawt  now  in  being  for  regn- 
lating  turnpike  roadi  in  that  part  of  Great  Britain  called  England/'  in  the  due 
execntion  of  hia  office  of  collector  and  receiTer  of  the  aaid  tolla,  then  and  then 
being,  did  make  an  aitault,  and  him  the  eaid  C.  D.  so  being  in  the  execution  of  his 
said  office  as  aforesaid,  then  and  there  did  beat,  wound,  and  ill-treat,  and  other 
wrongs,  &c.  against  the  peace,  &c.     lAdd  a  emmtfor  m  common  a$9wU.} 


SECTION  in. 

Barratry. 

Barratry  is  the  habitual  moving  and  exciting  or  maintaioiog 
suits  and  quarrels,  either  at  law  or  otherwise  (:r),  and  consists  not  ia 
any  single  act,  however  flagrant,  but  in  a  succession  of  acts,  consti- 
tuting a  course  of  behaviour  (y).  It  is  not,  therefore,  necessary  to 
specify  in  the  indictment  the  particular  acts  on  which  the  prosecutor 
relies;  but  the  court  will  compel  him,  before  the  trial,  to  inform  the 
defendant  by  a  written  notice  of  those  particulars,  and  will  exclude  him 
from  offering  evidence  of  any  others  {x). 

Indictment  for  Barratry, 

That  A.  B.  late  of,  &c.  on,  &c.  and  on  divers  other  days  and  times,  in  theeoooty 
of  ■■  (a),  was  and  jet  is  a  common  barrator ;  and  that  he  the  said  A.  B.  on  the 

said,  &c.  and  on  divers  other  days  and  times,  in  the  county  aforesaid,  diverB  qvar- 
rels,  strifes,  and  controTersies  among  the  honest  and  quiet  Uege  subjects  of  oar 
lady  the  Queen,  did  unlawfully  move,  procure,  stir  up,  and  excite  to  the  common 
nuisance  of  the  liege  subjects  of  our  said  Lady  the  Queen,  and  against  the 
peace,  &c. 

(«)  This  offence,  under  3  O.  IV.  o.  (y)  Hawk.  B.  2,  c.  25,  a.  59. 

126,  8.  139,  is  punishable  summarily  by  (z)  Per  Athkunt,  J.,  in  /.  Amtm  t. 

a  forfeiture  of  10/. ;  but  that  provision  Siuart,  1 T.  R.  754 ;  and  see  ante,  p.  217. 

does  not  destroy  the  right  of  indicting  218,  Uidpoit,  Sect.  11,  SmUMiiement. 

at  common  law.    See  p.  310.  (o)  It  is  not  necessary  to  specify  any 

(x)  Co.  Lit.  368.  Till,  Hawk.  B.  2,  c.  25,  s.  59. 
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Tbe  ofience  is  panishable  with  fine  and  imprisonment ;  and  in  case 
of  attoniies,  a  conviction  operates  as  a  disability  to  practise  in  future. 
Bj  12  6.  I.  c.  29,  8.  4,  any  attorney  practising  after  conviction  is 
liable,  on  sammary  complaint,  to  be  transported  for  seven  years.  See 
6  &  7  Vict.  c.  73,  Schedule  2nd  part. 


SECTION  IV. 

Challenging  and  bearing  Challenges. 

Challekoes  to  break  the  peace  by  fighting  are  indictable  as  mis- 

demeanoars,  as  well  in  those  who  send,  as  in  those  who  knowingly 

cany  them.     Upon  the  same  principle,  employing  words  or  writings 

fcr  the  purpose  of  provoking  another  to  send  a  challenge,  where  the 

teodency  is  direct  and  manifest,  is  equally  indictable,  even  though 

die  provocation  should  fail  in  its  object  (6).    And  no  previous  mis* 

eoodoct  on  the  part  of  the  individual  challenged  or  provoked  will 

fenn  a  defence  against  such  an  indictment,  so  as  to  entitle  the  de* 

fendaot  to  an  acquittal,  although  it  will  weigh  with  the  court  in  deter* 

niiung  the  sentence  (c).    Where,  indeed,  a  party  challenged  applies 

to  the  court  of  queen*s  bench  for  a  criminal  information,  that  extra* 

oidioary  lemedy  will  not  be  granted,  if  he  shall  appear  to  have  givea 

provocation  to  his  adversary,  but  he  will  be  left  to  indict  at  the  assizes^ 

or  sessions.     The  punishment,  on  conviction,  is  fine  or  imprisonment,^ 

or  both,  in  the  discretion  of  the  court. 

Indictment  for  sending  a  Challenge  inclosed  in  a  Letter  (cf ). 

That  T.  M.  late  of,  &c.  being  a  penon  of  a  wicked  and  malidooB  diiposition,  and 
viekedlj  and  malicionilj  intending  and  designing,  as  mucli  as  in  him  lay,  not  only 
to  diiq[aiet  and  terrify  one  D.  £.  but  also  the  said  D.  E.  malicionsly  to  kill  an4 
%  OB,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  did  nnlawfallj  and  wickedlj 
and  exdte  the  said  D.  £.  to  fight  a  dael  with  and  against  him  the  said 
T«  M.  mmd  that  he  the  said  T.  M.  a  certain  challenge,  in  the  name  of  the  said 
T.  M.,  ia  the  form  of  a  letter  to  the  said  D.  E.  directed,  did  then  and  there  malici- 
Bod  nnlawfiilly  write  and  cause  to  be  written,  and  which  said  letter  was  to  the 
effect  following,  that  is  to  say,  [here  »et  forth  the  letter  with  proper 
le  explain  </,]  which  said  challenge,  so  as  aforesaid  written  and  directed,. 
W  the  said  T.  M.  afterwards  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  maliciously 


(h)  ML  T.  PhUl^,  6  East,  464.  written,  or  in  that  where  it  was  re-^ 

(e)  JL  T.  Rice^  3  East,  381.  ceired,  according  to  its  direction,  R.  y. 

(d)  The  Tcoue  may  be  laid  either  in  WiUiame,  2  Campb.  506. 
^  eooBtj  where  the    challenge  was 
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tad  imhwfiilly,  to  the  Mid  D.  B.  did  leod  tad  ddiser,  and  came  to  be  aeat  and 
delifered,  to  the  great  damage  and  terror  of  him  the  said  D.  £.  to  the  evil  example, 
&c.  and  against  the  peace,  &c. 


SECTION  V. 
Cheats  and  False  Pretehces. 

1.  Chtati  ai  common  Una, 

2.  FaUe  frttemeu  b^  MiattUd. 

1.  Cheats  at  Common  Law,] — A  mere  private  impositioa  short  of 
felony,  and  effected  by  a  ''  oaked  lie,"  without  the  association  of  artful 
device,  or  false  token,  voucher,  order.  Sec  is  not  indictable  as  a  cheat 
at  common  law,  unless  it  is  public  m  its  nature,  and  calculated  to  de- 
fraud numbers,  or  to  injure  the  crown  or  the  public  in  general  (e). 
For  in  other  cases  {nrudence  and  caution  would  supply  sufficient  se- 
curity (/) ;  but  the  selling  by  false  weights  and  measures,  though  to 
one  person  only,  or  producing  false  tokens,  or  taking  other  like  methods 
to  dieat,  which  cannot  be  guarded  against  by  ordinary  care,  were 
always  held  indictable  offences  (9). 

Such  are  the  following  among  {other  frauds :— 'Those  affecting  the 
administration  of  pubUc  jusUoe,  as  counterfeiting  a  creditor's  autho- 
rity to  discharge  his  dd»tor  from  prison  (though,  if  genuine,  it  would 
be  good),  whereby  his  liberation  was  effected  (A),  or  endangering  the 
public  health  by  selling  unwholesome  provisions,  unfit  for  the  food  of 
man,  whether  to  the  public*  generally  (t),  or  under  a  contract  with 
government  for  supplies  to  particular  bodies,  as  foreign  prisoners  of 
war  under  the  king's  protection  (A),  or  the  military  asylum  at 
Chelsea  (/).  Frauds  calculated  to  affect  all  persons,  as  selling  by 
false  weights  and  measures  (m),  counterfeiting  tokens  of  public  authen- 
ticity, as  the  alnager's  seal  on  cloth,  while  those  duties  remained 
unrepeakd  by  11  die  13  W.  III.  c.  20,  s.  2  (»),  playing  with  &lae 

(ff)  1  Eaat.  P.  C.  617,  821,  mU,  p.  (t)  M.  r.  Trt*99,  2  Eaat,  P.  C.  821. 

890;  and  aae  10  Ad.  &  £.  37i  2  Per.&  {k)  Id.  ibid. 

Da.  334.     Per  Lord  Dennuat.  (I)  B.  ▼.  JXxtm,  2  Campb.  12;  3  M. 

(/)  1  Hawk.  c.  71,  a.  2;  2  East,  P.  ft  S.  11,  8.  C. 

C.  818 ;  R.  r.  Oi»te,  1  East,  R.  185.  (m)  R.  ▼.  Wk§gtkf,  I  Bla.  R.  273; 

(f)  See  R.  ▼.  fVkimUe^,  1  Bla.  R.  2  Bmr.  112S,  8.  C,  oveimling  ML  ▼. 

273 ;  2  Burr.  1125,  8,  C;  cited  6  T.  R.  Wood^  1  Sess.  Ca.  217  ;  R,  ▼.  rotn^, 

565  ;  10  Ad.  &  E.  37 ;  R.  t.  Fowv*  3  T.  R.  104. 


3  T.  R.  104.    Per  BuUtr,  J.  (»)  R.  t.  RdmardB,  Treaaine'a  P.  C. 

(A)  R.  ▼.  FneesI/,  2  East,  P.  C.  826,      103. 
862. 
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dice  (o),  ohtaining  moiie j  fipoin  a  soldier  on  a  fidse  prafesnce  of  liaving 
a  povar  to  dischsiy  him  (p),  or  gottssg  the  kiog*s  boontj  by  colist- 
iag  as  a  nkfier,  being  an  apptentioey  liable  to  be  retaken  bj  a 
■iMter(^). 

The  following  aie  some  instances  of  fraods  on  indiriduals,  which, 
not  being  efiected  in  the  conne  of  general  practice,  or  by  means  gene- 
laBy  ealcnlated  to  infare  the  pnUiCv  are  not  indictahip  at  common 
kw :  seling  a  smaller  as  and  for  a  larger  qoantity  of  an  article,  if 
witfacMit  nsing  false  waghts  or  measures :  this  being  a  deception  which 
ooald  not  have  taken  effisct  but  for  the  buyer's  carelessness  in  accept- 
ing without  measuring  (r).  The  like  where  a  miller  who  had  received 
good  barley  to  grind,  delivered  in  return  meal  of  musty  and  unwhole- 
some barley,  or  of  barley  mixed  with  other  grain,  but  not  for  the  food 
of  man,  and  the  mill  not  being  a  soke  mill,  to  which  certain  residents 
were  obGged  to  resort  to  grind  their  cora(s).  So  as  to  obtaining 
money  of  A*  by  pretending  to  come  by  command  of  B.  to  receive 
^^oo^J  (Of  or  detaining  part  of  com  sent  to  be  ground  (a).  As  to 
drawing  check  on  a  banker  where  party  has  no  cash,  see  pp.  331, 
332. 

Indictment  for  Cheat  at  Common  Law  in  ulling  by  false 

Weight  or  Measure. 

IWt  A.  B.  Iflte  of,  Sbc.  OB,  ftc  tad  from  tbtnoe  util  Ike  tddas  this  iiiq«uitkm, 
dii  «e  nd  cxeraiae  the  trade  and  Jbiuiaesi  of  a  groeer,  ead  donmg  that  time  did 
dad  ia  die  baying  and  seUiag  by  weight  of  [tea,  &c.]  and  of  difofa  other  goods, 
varaa,  and  merehandisea,  to  wit,  at,  Ac.  aldreaaid ;  and  that  the  said  A.  B.  con- 
tmiag  and  frandideniiy  intending  to  cheat  and  defraud  the  labjects  of  our  said  Lady 
the  Qaeen,  whilst  he  naed  and  exercised  Ids  said  trade  and  bnsinem,  to  wit,  on,  &c 
aad  «B  fiven  other  days  and  timea  between  that  day  and  the  day  of  taklag  of  tiiis 
iaiaiiUiiH,  at,  Ac  aiMeaBid,  did  kMwiagly,  wilfaDy,  idaely,  frandoleotly.  and 
JBurftfuMj  keep  in  a  certain  shop  there,  iriierein  he  the  said  A.  B.  did  so  as  9£an^ 
■id  carry  on  his  said  trade,  a  certain  fidse  pair  of  scales  flbr  the  weighing  of  goods, 
I,  and  merchandises,  by  him  sold  in  the  way  of  his  said  trade,  which  said  scales 
then  and  there  by  artfnl  and  deceitfal  contrivance  so  made  and  constmcted, 
tt  to  caaae  evwcy  mmuUty  of  goods,  wares,  aad  merdiandises  weighed  therein  and 


(a)  Jt  ▼.  Xmict,  Cro.  Ja.  497.  (the  beer  case) ;  Cowp.  324;  East,  P.  C. 

(p)  SerUfted'M  ee.  Latch,  202.  As  to      817,  819. 


thh  cMe,  see  6  Bart,  141.  (t)  J{.T.i?syMt,4M.A8.2S0.    See 

(f)  Jt  ▼.  Je»epk  Jonef,  2  East,  P.  C.  6  East,  133. 
822;  1  Leach,  174,  fir.  C.  See  p.  335.  (0  R-  ▼•  /ones,  2  Ld.  Baym.  1013; 

Ako  r  W.  IV.  md  1  Viet  c  17,  s.  40;  Salk.  379 ;  6  Mod.  105,  8.0.    See  1 

c  18,  s.  37 ;   and  the  aannal  mutiny  Hawk.  c.  71,  s.  2 ;  2  Bast,  P.  C.  818. 
•ti.  («)  Oftemwrt  eesf ,  Stra.  793. 

(r)  ML  T.   WJUtUef,  2  Bvr.  1125 
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■old  thereby,  to  appear  of  greater  weight  than  the  real  and  trae  weight  by  one 
tenth  part  of  inch  apparent  weight ;  and  that  the  said  ▲.  B.  on,  &c.  aforesaid,  at,  &c. 
aforesaid,  (he  the  said  A.  B.  then  and  there  well  knowing  the  said  scales  to  be  false, 
as  aforesaid,)  did  knowingly,  wilfully,  and  frandolently  sell  and  ntter  to  one  C.  D.(dr) 
a  subject  of  onr  said  Lady  the  Qneen,  certain  goods  in  the  way  of  his  said  trade,  to 
wit,  a  large  quantity  of  tea  weighed  in  and  by  the  said  false  scales,  and  as  snd  for 
ten  pounds  weight  of  tea,  whereas  in  truth  and  in  hct  the  weight  of  the  said  tea  so 
acid,  as  aforesaid,  was  short  and  deficient  of  the  said  weight  of  ten  pounds  by  ooe 
tenth  part  of  the  said  weight  of  ten  pounds,  to  wit,  at,  &c.  aforesaid,  against  the 
peace,  &c. 

Punishment,] — ^The  punishment  for  frauds  indictable  at  common  law 
is  fine  and  imprisonment,  in  the  discretion  of  the  court. 

2.  False  Pretences  with  intent  to  Cheat,  against  the  Statute] — ^The 
principal  statute  for  the  punishment  of  obtaining  money  and  goods  under 
false  pretences,  was,  till  lately,  30  G.  II.  c.  24,  extended  to  securities  by 
52  G.  III.  c.  64 ;  but  these  acts  have  been  repealed  by  7  &  8  6.  IV.  c. 
27,  and  replaced  by  the  more  comprehensive  provisions  of  7 &  8G.  IV.  c. 
29,  s.  53,  which  enacts, ''  That  if  any  person  shall,  by  any  fialse  pretence, 
obtain  from  any  other  person  any  chattel,  money,  or  valuable  security, 
with  intent  to  cheat  or  defraud  any  person  of  the  same«  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  suffer  such  other  punishment,  by  fine 
or  imprisonment,  or  by  both,  as  the  court  shall  award ;  provided  always, 
that  if  upon  the  trial  of  any  person  indicted  for  such  misdemeanour  it 
shall  be  proved  that  he  obtained  the  property  in  question  in  any  such 
manner  as  to  amount,  in  law,  to  larceny,  he  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted  {y)  of  such  misdemeanour ;  and  no  sach 
indictment  shall  be  removeable  by  certiorari ;  and  no  person  tried  for 
such  misdemeanour  shall  be  liable  to  be  afterwards  prosecuted  for  lar- 
ceny upon  the  same  facts.*' 

What  is  a  false  Pretence  within  the  Statute. ]'-The  question, 
what  shall  be  deemed  a  false  pretence  within  this  act,  is  governed  by 
the  construction  of  the  acts  for  which  it  is  substituted,  and  which  use 
a  similar  term  in  the  plural.  On  these  it  has  been  held,  that  the  false  pre- 

(jt)  It  is  better  to  allege  the  offence  to  against  **  diTcrs  subjects,*'  or  **  dnen 

have  been  committed  against  some  indi-  subjects  to  the  jurors  unknown."    2 

Tidual  by  name,  but  it  would  be  snffi-  Stark.  Crim.  PL  467. 

cient  (if  such  were  the  fact,  but  not  (y)  Po»t,  p.  338. 
otherwise)  that  it  should  be  laid  to  be 
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tence  must  be  a  false  representation  as  to  some  existing  fact,  and  made 
for  the  purpose  of  inducing  the  prosecutor  to  part  with  his  property  : 
and  not  a  mere  promise,  which  the  promiser  intends  to  break,  as  ot 
payment  for  goods  on  delivery  (z).  So,  where  an  indictment  stated 
the  fiilse  pretence  to  be,  that  the  prisoner  would  tell  the  prosecutor 
where  bis  strayed  horse  was,  if  he  would  give  him  1/.,  without  alleging 
that  the  prisoner  pretended  he  knew  where  it  was,  it  was  held  bad, 
though  the  prisoner  received  the  money,  and  refused  to  tell  (a).  But 
it  has  been  holden  that  obtaining  money  as  a  share  of  a  bet,  on  a 
fraudulent  representation  that  it  had  been  laid,  though  to  be  decided  by 
the  future  event  of  a  pedestrian  feat,  is  a  false  pretence  (6).  It  is  not 
necessary  to  constitute  the  offence  that  the  prisoner  should  orally  or  in 
writing  make  any  false  assertion,  for,  if  he  presents  a  genuine  order  for 
the  payment  of  money,  and  assumes  by  his  conduct  to  be  the  person  to 
whom  it  is  payable,  and  by  this  means  fraudulently  obtains  money 
which  belongs  to  another,  he  will  be  within  the  statute  (c).  So  where  a 
party  not  being  a  member  of  the  university  of  Oxford,  went  into  a  shop 
there,  wearing  the  academic  cap  and  gown,  and  obtained  goods,  his 
dress  was  held  a  sufficient  false  pretence,  though  nothing  passed  in 
words  ((f).  Another  instance  in  which  the  acts  and  conduct  of  a  party 
were  held  tantamount  to  a  false  pretence,  without  false  verbal  repre- 
sentations, was  that  where  a  party  obtained  goods  and  money  in  ex- 
change for  a  counterfeit  promissory  note,  by  asking  for  goods  at  a  shop, 
and,  at  the  same  time,  throwing  down,  as  in  pay ment,  the  note  in  ques- 
tion, which  purported  to  be  of  larger  value  than  the  price  of  the  goods, 
without  stating  it  to  be  genuine  {e).    Uttering  as  good  and  available, 


(;)  H.  ▼.  Ooodkaii,  R.  ft  Rj.  461 ; 
but  lee  R,  t.  Parke$,  2  Leach,  616. 

(a)  it.  ▼.  Jamei  DougUiB,  1  Moo. 
C.  C.  462. 

(b)  R.  V.  Youngy  3  T.  R.  98. 

(c)  R,  T.  Stwy,  R.  &  Ry.  81.  The 
poft-offiee  order  was  payable  to  Storer, 
and  prisoner  signed  Story,  his  own 
Bsme. 

{d)  R,  T.  Barnard,  7  C.  ft  P.  764. 

(e)  JL  T.  Fi^thf  Russ.  &  Rj.  127. 
tht  first  and  second  connts  were  on  the 
statute  for  the  false  pretence.  The  third 
wu  for  a  cheat  at  common  law.  Against 
the  list  count  it  was  argued  that  a  note 
for  less  than  20t.  being  void,  and  pro- 
hibited by  law,  it  was  no  offence  to  foi^ge 
it  (as  to  which  point  see  RMikworth'i 
ea.  Ross.  &  Ry.  318),  or  to  obtain  mo- 
ney  on  it  when  forged  ;  as  the  party  to 
whom  it  was  uttered  ought  to  haTe  been 


on  his  guard.  Graham,  B.,  however, 
left  the  case  to  the  jury,  directing  them, 
that  the  eyidence,  if  true,  sustained  the 
second  and  third  counts.  Verdict, 
guilty  on  both  those  counts.  The 
judges  were  of  the  opinion  stated  in  the 
text,  which  appears,  in  substance,  con- 
fined to  the  second  count ;  but  Lawrence, 
J.,  thought  the  shop-keeper  not  cheated 
if  he  parted  with  his  goods  for  a  piece  of 
paper,  which,  being  a  promissory  note  for 
less  than  20«.  he  must  be  presumed  in 
law  to  Icnow  was  worth  nothing,  if  ge- 
nuine. Where,  however,  goods,  were 
obtained  by  means  of  a  forged  order  in 
writing,  requesting  the  prosecutor  to  let 
the  bearer  have  linen  for  J.  R.  and 
signed  J.  R.,  this  is  reported  to  have 
bMU  held  by  TVnm/OR,  J.  to  be  uttering 
a  forged  request  for  delivery  of  goods, 
and  a  felony  under  1  W.  IV.  c.  66,  s. 


3d0 
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%  bank  note  which  had  been  long  cancelled,  and  the  maken  bankrupt, 
has  been  thought  not  to  be  sufficient  evidence  of  a  fraud  indictable  at 
common  law  as  a  cheat  (/).    On  the  otber  hand,  it  is  evident  that 


19.;  H.  T.  BwpUf  5  C.  &  P.  553; 
whereas,  obtaining  money  from  a  countj 
tnararer  by  a  foi^ged  order,  pnrportnis 
t#  be  ngned  by  a  magiitratey  for  paying 
the  expeniei  of  conTeying  TagrantSy  had 
beea  held  a  fakepiwteiice  in  R,  t.  JEiiM- 
worth,  Rsia.  ft  Rv.  C.  C.  317;  1 
Stark.  Cr.  P.  396,  S.  C. 

(/)  In  H.  T.  ThomMFIhU,  R.  &  Ry. 
460(A.D.  1821),  the  indictment  diaiged 
at  common  law,  that  J.  F.  the  priaoner, 
did  folaely,  fraudulently,  and  deoeitfnlly, 
deKver  to  one  J.  B.  certain  papers  pur- 
porting to  be  promissory  notes  of  bankers 
at  Onndle,  as  and  for  good  and  araiU 
able  notes  (setting  out  one  of  them), 
and  that  Blood  believing  them  to  be 
good  and  available,  delivered  to  the  pri- 
■oaer  a  gelding  of  the  price  of  12/.,  his 
property,  whereas  the  notes  were  not 
good  and  available,  but  of  no  value,  as 
the  prisoner  then  well  knew ;  and  so  the 
prisoner  by  colour  of  the  said  papers  un- 
lawfully, &c.  did  obtain,  and  get  into  his 
possession  from  Blood,  the  said  gelding 
with  intent  to  cheat  him  of  the  same,  and 
of  his  said  gelding  did  cheat  and  defraud 
him.    The  evidence  was  that  the  prisoner 
bought  of  the  prosecutor  at  a  fair  a  gelding 
for  12/.,  and  tendered  him  in  payment 
notes  to  that  amount  of  the  Oundle  bank. 
The  prosecutor  objected  to  accept  them, 
but  prisoner  assured  him  they  were  good 
notes,  and  upon  this  assurance  the  for- 
mer parted  with  his  gelding.    The  notes 
were  never  afterwards  presented  at  the 
country  or  London  banks  where   they 
were  made  payable.     A  witness  stated 
from  hearsay  only  that  Rickett's  bank  at 
Oundle  stopped  seven  years  before.    The 
notes  appeared  to  have  beea  exhibited 
under    a    commission    of    bankruptcy 
against  the  Oundle  bank,  for  the  names 
of  the  commissioners  remained  on  each 
of  them,  but  it  had  been  attempted  to 
obliterate  the  words  importing  the  me- 
monmdnm  of  exhibit.    Verdict,  guilty ; 
the  jury  declaring  their  opinion  that 
when  the  prisoner  bargained  for  and  ob- 
tained the  horae,  he  well  knew  the  notes 
to  be  of  no  value,  and  intended  to  cheat 
the  prosecutor  out  of  the  horse.    Judg- 
ment having  been  respited  by  Gamw, 
B.,  the  judges  bald  theoonvifitiiaB  wrong. 


being  unanimous  in  opinion  that  the 
evidence  was  defective  fai  not  snAcientty 
proving  that  the  note  was  bad.  There- 
porters  add,  "  no  opinion  was  given 
whether  this  would  have  been  an  in^et- 
able  fr«iid  if  the  endenee  had  been  saf- 
ficient." 

R.  V.  Spencer,  '3  C.  &  P.  420  (A.D. 
1S28),  an  indiodnent,  as  it  wonid  ssaai 
from  the  report,  for  a  false  pretence 
under  the  statute.  The  prisoner  uttered 
to  the  prosecutor,  tn  payoMut  for  mast, 
a  note  of  a  country  bank.  Another  wit- 
ness proved  having  told  the  prisoner  that 
tiie  bank  had  stof^ied  payaMot,  and  the 
bankers  (naming  thm)  had  becoaie 
bankrupts.  It  appeared  on  cross-exa- 
mination that  one  of  them  was  not  bank- 
rupt, and  the  note  waa  not  proved  to 
have  been  presented  to  him  for  payment 
Oetefee,  J.,  held  that  it  was  no  fraud 
to  pass  away  the  note,  aa  it  might  ulti- 
mately be  paid. 

B.  V.  liawict  CXark,  Berks  Summer 
AssiM,  1837.  MSS.  T>r.--IndictBent 
stated,  that  prisoner  *'did  deliver  to 
one  J.  F.  N.  a  certain  paper  writing,  or 
document  partly  written  and  paitly 
printed,  purporting  to  be  a  promissory 
note,  made  by  one  O.  Y.  for  certain 
persons  therein  described,  aa  nsing  the 
names,  style,  and  firm  of  Vincent,  Baily, 
and  Vincent,  for  the  payment  by  the 
makers  thereof,  to  A.  6.  or  bearer  on 
demand,  of  five  pounds,  at  the  Hon. 
B.  D.  &c.  bankers,  London,  or  on  de- 
mand in  Newbury,  value  received,  as 
and  for  a  good  and  available  promissory 
note  of  the  said  makers  thereof,  and  the 
said  prisoner  then  and  there  unlawfally, 
and  falsely,  did  pretend  to  the  said  J.  F. 
N.  that  the  said  paper  writing  was  a  good 
and  available  promissory  note  of  tiie 
said  peraons  so  using  the  names,  style, 
and  firm  of  the  said  V.  B.  and  V.  By 
means  of  which  aaid  false  pretence  the 
said  prisoner  did  then  and  there  unlaw- 
fnUy  obtain  from  the  said  J.  F.  N.  a  butt, 
the  property  of  the  said  J.  F.  N.,  with 
intent  then  and  there  to  cheat  and  de- 
fraud him  the  said  J.  F.  N.  of  the  same, 
whereaa,  in  truth  and  in  fkct,  at  the  time 
the  aaid  prisoner  so  delivered  the  said 
paper  writing  or  document  partly  written 
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pyttay  a  note  of  this  kind  into  the  general  circulation  of  the  country  is 
ficdj,  bj  defrauding  a  suocession  of  penons,  to  a£fect  the  puhUc,  and 
ii  sot  the  mere  case  of  cheating  in  a  private  bargain. 

Obtaining  goods  by  giving  in  payment  a  cheque  on  a  banker 
widi  whom  the  party  keeps  no  cash,  and  which  he  knows  will  not 
be  psidy  was  dedaied  by  all  the  judges  to  be  indictable  as  a  fidse 
pretence  within  the  statute  30  G.  II.  c.  24,  (now  replaced  by  7  &  8 


ai  pvtfy  prinled,  wad  made  and  mad 
^nid  &]ae  jpretence  m  alonwnd,  the 
■id  piper  writhig  or  document  so  partlj 
viillea  and  partlj  printed  m  aforesaid, 
maet  a  good  and  available  pramisaory 
aoteof  the  said  persons  using  the  names, 
iCyle,  nd  Srra  of  Y.  B.  and  V.,  but  on 
fkt  eoBtnoy  thereof,  at  that  time  was, 
sad  from  and  thence  hitherto  hath  been 
ad  itill  is,  a  cancelled,  bad  and  nna- 
«AUe  pnnuaamy  note  of  the  said  T. 
B.  snd  y.  and  of  no  vslne,  as  he  the 
nid  prisoner  then  and  there  well  knew, 
to  the  great  daaaage  and  deoeption  of 
the  ssid  J.  F.  N.  against  the  form  of  the 
rtiCBte  in  sndi  case  made  and  prorided, 
ad  against  the  peace,  &c.'* 

The  ssesnrf  eovnt  was  like  the  first, 
•aept  in  omitting  tlie  makers'  names, 
ad  Ming  thean  to  be  "  certain  persons 
•*"■■■    aore  particnlarlj  deacrihed  as 

thcnoft  for  the  payment  bj  the 

thereoif    &c. 

The  tkird  oovttt  was  for  a  cheat  at 

lawt  and  charged  the  prisoner 

and  delimiiig  to  prose- 

a  eertnin  other  paper  writing  or 

It  (netting  it  out  aa  in  first 
t),  M  and  for  a  good  and  available 
ite,  to  the.  payment  of 
Hack  to  the  holder  or  holders  theinof, 
tksssid  penons  so  therein  particnlarly 
^wibed  aa  the  makers  theraof  were 
tee  sad  nt  that  time  liable,  with  intent 
tha  sad  then  to  cheat  and  dfllmad  pro* 
■after  to  the  aaeoant  of  5/.,  and  did 
tha  and  there  and  thereby  cheat  prose- 
atir  to  ^km  aasouit  of  the  said  eom  of 
^»  seid  piieener  then  and  then  well 
kaavkw  that  the  said  last^mentioned 
piperwiiting  was  there,  and  at  that  tina» 
*  Wd,  eaneelled,  and  nnavailable  promis- 
•orjnote,  to  the  payment  of  which  to 
the  hsider  or  heldera  hereof,  the  said 
pvaas  an  therein  particalarly  described 
a  tte  makeiv  thereof,  were  not  thcra 
ad  a  that  tiaa  liable  cgainat  the 
P«ae,«Mj. 
Theyenrf  A  oomt  resembled  the  third, 


omitting  the  charge  of  baring  aetosUy 
cheated  prosecutor  of  bL 

The  prosecutor  swore  that  the  pri- 
soner uttered  the  note  in  qnmtioD  to 
hhn  at  Bracknell  fiur,  in  payment  for 
bis  bull ;  and  in  answer  to  his  inquiry, 
whedier  the  note  was  good,  said  it  was 
a  yery  good  one.  When  asked  where  he 
liyed,  he  gave  an  addrea  which  proved 
folse.  Other  witnases  proved  that  the 
bank  of  Vincent,  Baily,  ft  Co.  of  New- 
bury, had  ceased  from  busineu  above 
twenty  years  ago,  and  one  of  their  then 
derka,  wlio  waa  a  witaea,  after  refresh- 
ing his  memory  by  a  book  kept  by  him- 
self, while  in  their  employ,  swore,  that 
the  note  uttered  by  the  prisoner,  and 
produced  by  the  prosecutor,  had  been 
regulariy  cancelled  and  withdrawn  frtim 
circulation  by  the  makers  having  drawn 
a  large  croa  across  the  face  of  it.  The 
note  wM  old  and  discoloured,  of  the  date 
of  1816,  and  a  large  hole  through  the 
middle  had  taken  away  the  middle  part 
of  the  cross,  leaving,  however,  the  ends 
of  it  quite  distinct.  The  proceedings  in 
bankniptcy  against  Vincent  ft  Co.  were 
not  prodneed.  Coleridge,  J.,  held  that 
there  was  no  eridence  to  go  to  die  inry 
that  the  prisoner  knew  the  note  to  be 
cancelled  and  unavailable  at  the  time  he 
uttered  it,  so  as  to  oonstitute  a  falas 
pretence  within  the  statute,  and  directed 
an  acquittal. 

The  neat  case  tried  was  R.  ▼.  Meokeek 
Furkf  on  a  similar  indictment.  As  the 
evidence  closely  reeembled  that  in  the 
Isst  case,  the  counts  for  the  folse  pi»> 
tenoM  were  abandoned,  and  the  opinion 
of  the  court  waa  taken,  whether  the  focta 
did  not  constitnte  a  cheat  at  coasmoa 
law  aa  laid  in  the  laat  count ;  and  the 
third  oonnt  in  J{.  v.  t^rtitk,  to  which 
no  oljjeotion  was  made  at  the  trial  or 
before  the  judgw,  was  mentioned.  OoU»» 
ridge,  J.,  waa  of  opinion,  that  the  fseta 
did  not  oenstitnte  aa  indictable  cheat, 
andteprisoi 
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G.  IV.  c.  29,  8. 63)  (g)f  though  it  was  not  an  indictable  fraud  at  common 
law  (A).  A  false  statement  to  a  parish  officer  as  an  exguse  for  not 
working,  that  the  party  has  not  clothes,  is  not  a  false  pretence  within 
the  act,  though  it  induce  the  officer  to  give  him  clothes,  as  it  was  rather 
an  excuse  for  not  working,  than  a  h\ae  pretence  to  obtain  g^ods  (t). 

Obtaining  money  by  a  pretence,  known  by  the  offender  to  be 
false  at  the  time,  is  equally  criminal,  though  the  party  who  parted  with 
the  money  laid  a  plan  to  entrap  him  into  committing  the  offence  {k). 
So  obtaining  a  cheque  on  a  banker,  on  unstamped  paper,  payable  to  a 
person  named,  but  not  to  bearer  also,  is  not  obtaining  a  **  valuable 
security"  within  the  act,  for,  by  55  G.  III.  c.  184,  the  banker  would  be 
liable  to  a  penalty  of  50/.  for  paying  it  (/).  Obtaining  credit  on  account 
from  the  prisoner's  bankers  by  drawing  a  bill  on  a  person  on  whom  he  has 
no  right  to  draw,  and  which  has  no  chance  of  being  paid,  and  delivering 
it  to  them,  is  not  obtaining  money  under  7  &  8  G.  IV.,  though  the 
bankers  in  consequence  pay  money  on  the  prisoner's  account  to  other 
people  to  a  larger  extent  than  they  would  otherwise  have  done  (m). 

Indictment  and  Evidence,] — If  several  persons  are  present  at  the 
time  of  the  false  pretence,  and  concur  in  the  fraud,  though  the  words 
are  uttered  by  one  only,  all  may  be  included  in  the  indictment,  for 
the  act  of  one  is  the  act  of  all  (n).  Nor  is  it  any  objection  that 
the  same  indictment  includes  several  charges  (o).  Two  matters  were 
so  connected  in  one  count  as  false  pretences  that  they  could  not 


(ff)  See  per  Bayley,  J.,  in  H.  T,Jaek' 
wn,  3  Campb.  370 ;  cited  in  WavelPi 
CMt,  1  Moo.  C.  C.  R.  228.  See  Loeket't 
eaf«,  1  Leach,  94 ;  3  T.  R.  98 ;  2  East, 
P*  C  c.  18,  8>  8|  9« 

(h)  R.  ▼.  Lara,  6  T.  R.  565 ;  R,  ▼. 
Flintf  R.  &  Ry.  460,  ante,  p.  330.  In- 
dictment for  *'  falsely  pretending  that  a 
certain  promissory  note  was  a  *  Tainable 
secniity'  for  21/.,  by  means  of  which 
fake  pretence  he  firandolently  obtained 
from  A.  B.  18/.  15t.,  whereas  it  was  not  a 
valuable  security,'* held  bad  fornotshow- 
ing  bnt  that  the  note  was  the  prisoner's 
own,  or  that  he  knew  it  to  be  worthless. 
Had  it  stated  it  to  have  been  the  "  pro- 
missory note  of  another,"  it  might  hare 
sufficed.  Per  Paiienn,  J.,  in  Wiekham 
T.  Regina  {in  error) ,  10  Ad.  &  E.  34 ;  2 
P.  &  D.  33,  S.  C. 

A  false  pretence  of  this  kind  was  held 
to  be  well  laid  "  that  the  cheque  was  a 
good  and  genuine  order  for  the  payment 
of,  and  of  the  value  of,  the  sum  speci- 


fied." R,  ▼.  Smythe  Parker,  2  Moo. 
C.  C.  I.  A  count  alleged  the  prisoner 
to  have  obtained  from  G.  P.  by  a  fslie 
pretence  (stated)  a  sovereign,  "  with  in- 
tent to  defraud  G.  P.  of  the  sum  of  5ff., 
parcel  of  the  value  of  the  last-mentioned 
piece  of  the  current  gold  coin.*'  Pri- 
soner was  shown  to  have  made  the  pre- 
tence laid,  «>.,  that  he  was  Mr.  H.,  and 
thereby  induced  G.  P.  to  buy,  st  the 
cost  of  5t.,  a  bottle  of  stuff  he  said  would 
cure  G.  P.'s  child,  G.  P.  gave  him  a  sove- 
reign and  received  I5t.  Si  change.  Pri- 
soner was  shown  not  to  be  H.,  Held  to 
be  a  false  pretence,  and  intent  well  laid. 
Reff,  V.  Bloomjleld,  C.  &  Mar.  537. 

fi)  R.  V.  Wakeimff,  R.  &  Ry.  504. 

[k)  R,  V.  Ady,  7  C.  &  P.  140. 

i)  R.  V.  raiee,  1  Moo.  C.  C.  170. 

(m)  Rex,  V.  Waveli,  1  Moo.  C.  C. 
224. 

(r)  R.  v.  Young  and  otkere,  3  T.  R.  98. 

(o)  Ibid. 
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be  lepanted ;  the  falsehood  of  one  not  being  proved,  judgment 
bt  the  Crown  was  reversed  on  error  (p).  A  mere  allegation  in 
tk  words  of  the  statute  {q%  that  the  defendant  obtained  the  goods  by 
i/oIm  pretence  or  pretences,  without  specifying  more,  will  not  suffice, 
if  objected  to  before  verdict  (r) ;  for  the  particular  matter  relied  on  as 
kring  been  falsely  pretended  must  be  set  out,  and  the  truth  of  it  dis- 
tiacdy  negatived  by  specific  averment,  or  the  indictment  will  be  bad  on 
enor;  though  it  would  be  otherwise  on  an  indictment  for  conspiring 
to  obtain  money  by  fiJse  pretences  (s),  for  there  the  conspiring  is  the 
oAoce.  The  evidence  must  sustain  the  allegations;  it  is  not  necessary, 
kmerer,  that  the  whole  representation  set  out  should  be  stated  or  proved 
to  have  been  hJae ;  nor  that  the  whole  of  the  allegations,  either  of  the 
pRteoce  or  falsehood,  should  be  proved;  it  wiU  suffice  if  any  entire 
alle^tion  of  pretence  and  falsehood  is  sustained,  and  if  such  false  pre- 
tence as  charged,  or  a  part  of  it,  appears  to  have  been  the  efficient  cause 
of  the  success  of  the  prisoner's  fraud  (0*  Secondary  evidence  may  be 
gireo  of  a  writing  containing  the  false  pretence  if  it  be  lost  before  the 
tml(K).  If  the  pretence  is  used  in  one  county,  and  the  money  obtained 
m  another,  the  venue  may  be  laid  in  either  («).  This  indictment  can- 
not he  removed  by  certiorari  into  queen's  bench  (y). 

inSctmenis /or  false  Pretences  on  Stat.  7  S;  S  O.  IV.  c.  29,  s.  53  : — 

Iii£etment  Jbr  obtaining  Ooodsfrom  a  Tradesman  under  Pretence  of 
being  a  Servant  to  a  Customer ,  and  sent  for  them  by  him. 

Tkit  A«  B.  late  of,  &e.  oontrifing  and  intendiDgt  unUwIiillj,  f^adnlentlj,  and 
^tttUUif  to  cfaeat  and  defraud  one  C.  D.  of  his  goods,  wares,  and  merchandises, 
■t  fte.,  with  foroe  and  anna,  at.  Sec  aforesaid,  nnlawlUly,  knowingly,  and  design- 
tOf^M  falaely  (;r)  pretend  to  the  said  C.  D.  that  he  the  said  A.  B.  then  was  the 
■Httt  of  one  C.  Q.  of,  tailor,  (the  said  C.  Q«  then  and  long  before,  being  well 
kaovB  to  the  said  C.  D.  and  a  cnstomer  of  the  said  C.  D.  in  hia  laid  bnsineis  and 


(p)  Wiekkamr.  the  Queen  (tnfrrer), 
2P.&D.333;  10Ad.&E.34. 

is)  Am  to  naing  words  of  statntei,  see 
■i/#, pp.  197»  220.  In  re  Fletcher,  13  L. 
i-  (N.  C.)  16,  see  Fletcher  t.  Calthrop 
mi  tmiher,  (Feb.  1845),  1  New  Sees. 
Cm.  529;  JZcy.  ▼.  Kenrick  (mii.  and 
jm.)  12  L.  J.  (If.  C.)  135 ;  Rcff.  t. 
XcoTf,  Baeter  winter  aaiiae,  1843.  In- 
teacnt  for  concealing  birth  laid  the 
Hcptml  d  the  body  generally  without 
•Dcgiag  «« by  burying,  Sec."  held  good, 
(Wf«tU,J. 
(r)  7  &  8  6.  IV.  c.  64,  a.  21,  m/e, 

^l97. 

(t)  It.  T.  Pernat,  2  M.  &  8.  379, 


386 ;  relied  on  in  It.  ▼.  Harric,  5  B.  & 
Aid.  926, 934 ;  R.  t.  Mwmx,  Stra.  1127; 
R.  ▼.  IfoiOA,  2  T.  R.  581 ;  R.  t.  QiU 
and  Henry,  2  B.  &  Aid.  204.  'tTT 

(0  R.  T.  Hill,  R.  &  Ry.  190 ;  2  Russ. 
C.  &M.  SlI.iS'.  (7. 

(u)  R.  ▼.  Chadwick,  6  C.  &  P.  181. 

(s)  7  G.  IV.  c.  64, 1. 12.  Not  ao  before 
tiiat  act,  R.  T.  Bwrdett,  4  B.  &  Aid.  179. 

(y)  Reg.  r.  Butcher,  9  D.  P.  C.  135, 
Pattecan,  J. ;  R.  t.  Saunders,  5  D.  & 
Ryl.  601. 

{e)  It  has  been  reported  that  to  lay 
"  felonioualy,"  would  be  fiital,  R.  t. 
Walker,  6  C.  St  P.  657.  Central  crimi- 
lial  court.    Qn.  see  R.  r.  Stafleld,  post. 
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wi^  o£  trade,)  uid  thai  he  the  iM  A.  B.  was  thm  aent  by  the  aaid  C.  O.  to  tha 
arid  C.  D«  far  ten  jarda  at  certain  aaparimfr  wooUaB  ololh,  hy  vhiah  said  falaa  pra> 
ta&oe  the  aaid  A.  B.  did  then  and  there,  to  wit,  on,  &c.r  at,  &c.  fiaiaaaid,  unlawfaUf , 
knowingly,  and  designedly  obtain  from  the  said  C.  D.  ten  yarda  of  superfine  wooUen 
doth  of  the  valne  of  fifteen  pounds,  of  the  goods,  wares,  and  merchandises  of  the 
aaid  C.  D.  (a),  with  intent  then  and  there  to  cheat  and  defraud  him  the  aaid  C.  D. 
of  the  aame,  whrneaa  in  treth  and  in  fhet  the  aaid  A.  B.  waa  not  then  liie  sarraat 
of  te  aaU  C.  Q^  and  whoraaa  ha  Oe  aaid  A.  B.  waa  ui  thaa,  •r  aiar  hath  bmk 
MBiby  the  aaid  G.  Q.  to  the  aaid  C.  D.  for  the  aaid  doth,  or  Ibr  any  doth  what* 
loever,  agatnat  the  form  of  the  statute,  &o.  and  againat  the  peace*  &c. 

Indictment  for  deframeiing  a  Penan  of  Ooeds  by  ^mg  him  in  Ptof' 
mtnt  a  Cheque  an  Bankere^  knowing  it  to  he  of  no  Value. 

That  A.  B.,  late  of,  &c.,  on  &c.  at,  &c.,  did  go  to  a  certain  shop,  of  one  B.  Bl. 
there  situate,  and  then  and  there  unlawfully,  knowingly,  and  designedly  did  Islselj 
pretend  to  the  said  B.  M.  that  if  he  the  said  B.  M.  would  send  a  pair  of  candle- 
Bticka  of  him  the  said  B.  M.,  (which  the  said  B.  M.  then  showed  to  the  said  A.  B.) 
liba  next  day  to  him  the  add  A.  B.  to  hia  lodgings  at,  &c.  with  a  bill  and  recdpt,  tiist 
ha  the  aaid  A.  B.  would  pay  for  them  upon  the  ddiTcry,  by  giving  aaid  B.  M.  an  oidar 
for  the  payment  of  money  which  he  the  sdd  A.  B.  then  and  there  falsdy  pretended 
was  in  his  possesion,  by  means  of  which  said  false  pretence  he  the  said  A.  B.  after- 
wards, to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesdd,  unlawfully,  knowingly,  and  de- 
signedly did  obtain  from  the  said  B.  M.  one  pair  of  candlesticka  of  the  Tdne  of, 
&c.  of  the  goods,  wares,  and  merchandizes  of  him  the  sud  B.  M.  with  intent  then 
and  there  to  cheat  and  defraud  him  of  the  same :  whereaa  in  truth  and  in  fact  whea 
he  the  sdd  B.  M.  on  the  day  and  year  aforesdd  sent  the  sdd  goods,  &c.  to  the  sdd 
lodgings  of  him  the  sdd  A.  B.  at,  &c.  aforesdd,  with  a  bill  and  receipt,  he  the  said 
A.  B.  did  not  pay  for  them  upon  tha  delivery  by  a  vdid  order  for  the  payment  of 
money  or  otherwiae,  but  did  then  and  there  unlawfWiy,  knowingly,  dedgnedRy,  fraod- 
nlently,  and  deodtfolly  delifer  to  W.  J.  a  aerrancof  him  the  said  B.  M.  aent  by  the 
add  B.  M.  to  the  sdd  A.  B.  with  the  sdd  gooda,  &e.  and  who  delivered  the  same 
to  him  with  a  bill  and  receipt,  a  certdn  paper  writing  purporting  to  be  an  order  for 
payment  of  money,  ntbteribed  A,  B,  (6)  purporting  to  bear  date  the,  &e.  and  to  be 
directed  to  P.  and  Q.  bankera  and  partaers,  by  the  namea  and  deacriptioa  of^  Ac 
for  the  payment  of,  dec  to  Maaara.  ft.  and  M.  or  bearet,  he  the  aaid  A.  B.  thea 
and  there  wM  knawmg  {h)  the  same  to  be  of  no  vdne,  and  that  the  aame  wodd 
not  be  pdd.  And  whereas  in  truth  and  in  ftct  the  sdd  A,  B.  had  not,  at  the 
time  of  the  false  pretence  aforesaid,  in  hia  possession  or  power  any  vaHd  order  for  the 


(a)  Eaaantid  to  be  atated,  Meg.  v.  DoufflM»,poH,  337. 
Parker,  3  Q.  B.  292;  Rgg,  v.  MoHm,  8  (ft)  It  moat  be  ahown  to  be  A.  B.'s 

C.  ft  P.  19€.    The  want  of  it  will  oc  handwriting,  and  that  he  knew  it  to  be 

eaaion  indictment  to  be  quaahad,  (by  worthlaaa,  Wiekkmm  t.  TAe  QiMaB  (m 

four  judges,)  5.  C.  for  it  is  not  eared  by  errDr),lO  Ad.ftE.34;  2Per.ftDa.S33, 

verdiet  under  7  G.  IV.  c.  641,  a.  21.    See  8.  C. ;  B.  v.  PM^ti^  C.  ft  Kir.  112. 

Mertm  et  mt.  v.  The  Qnem  (tn  errer)^  See  H.  v.  Jaekm,  ante,  p.  332,  note. 
5  N.  ft  P.  472;  SAd.ftS.4Sl;lLv^ 
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utetaoever ;  agtiiiflt  the  Ibnn  of  tbe  ilatvte,  fte.  wad  agaiMt 

Aid  tk«  jaron,  fte.  Chat  the  ndd  JL  B.  on,  fte.  Ad  flrendiileiitly  iaform  sad  pr»» 
■i»lhe«M  S.M.  that  if  he  the  BridB.M.  would  lead  a  peir  of  oendteeticke  ef 
Hcaid  B.  M.  wfaieh  he  the  odd  B.  M.  then  Aowed  to  the  Mdd  A.  B.the  next  day 
to  kfa  Oe  Hid  A.  B.  to  hk  lodginge  a|»  fte.  with  a  hill  aad  receipt,  that  he  the 
■U  A  B  wmdd  pay  for  them  upon  ike  delWeiy.  And  the  jnrore,  &e.  that  the 
■U  A  B.  did  tteo  and  there,  to  wit,  on,  ftc^  at,  fte.  dellter  to  W.  J.  then  being 
theMrantefthe  «dd  B.  M.  and  then  havfaigthe  wid  CMMlletticiu in  hit  peMe»> 
■n,  a  certain  paper  writing  pnrporting  to  be  an  order  for  pajment  of  moneyt 
ndKribcd,  &e.  ae  in  lait  eonnt;  and  then  there  nnlawfally,  knowinglj,  and 
fa^adDf  ,'did  foiceiy  pretend  to  the  caid  W.  J.  that  he  the  caid  A.  B.  then  kept 
Mfc  vilh  the  aaid  P.  and  Q.  and  that  they  were  then  hia  bankers,  and  tiiat  the 
■■  of,  te.  mentioned  in  the  eaid  paper  writing,  purporting  to  be  an  order  for 
ptramt  of  iMHiey,  wovM  be  dnly  paid  by  them ;  by  meene  of  wlueh  laid  laet 
nrntfeaed  ftlae  pretenoee,  the  caid  A,  B.  did  then  and  tiiere»  to  wit,  at,  fte.  «■» 
haMKy,  knowingly,  and  deeignedly  obtidn  fhwi  the  mid  W.  J.  one  pair  of  candle- 
Micka,  of  tibe  vahae,  Ac  the  goods,  ace.  of  the  said  B.  M.  with  intent  then  aad 
ftoeto  defrwidhiai  of  the  same.  Wherees,  in  tmtii  aad  in  fact,  the  said  A.  B.  did 
Mlhcn  keepeaeh  with  P.  and  Q.  nor  were  they  then  his  bankers,  nor  was  the  sum  of, 
he.  mrtionul  in  tiM  said  paper  writing,  parporting  to  be  an  order  for  payment  of 
■mey,  dnly  paid  by  then,  or  hath  the  same^or  any  part  thereof  been  paid  by  them 
•r  kbi  dte  aM  A.  B.  or  any  person  or  perwne  whomseever.  And  whcress,  in  troth 
ad  IB  Ihct,  the  anid  A.  B.  then  and  there  well  knew  that  tlie  said  paper  writing, 
farportiag  to  be  an  order  for  payment  of  money  was  of  no  Tslae,  and  was  fabricated 
by  kirn  en  pupone  to  cheat  and  defkand  the  said  A.  B.  and  that  the  sum  of  money 
tkcirin  mentionnd  would  not  be  paid  s  agvnst  the  fonn  of  the  statute,  &c.  and 
«piaft  the  peace  (d). 

Porpreten^ng  to  an  Attesting  Justice  and  Recruiting  Serjeant  that 
Defendant  was  not  an  Apprentice,  and  thereby  obtaining  Money 
to  enUst  (e). 

That  on,  Ac.  one  D.  K.  then  being  a  seijeant  in  the  iuTdld  battsHon  of  the  roya 
n^HMUt  of  artillery  of  our  said  Lady  the  Queen,  then  and  long  before  was  a  person 
ii  dae  nunner  appointed  and  authorized  to  enlist  persons  to  serve  our  said  Lady  the 
Qseea  as  soidSers  in  the  corps  of  royal  military  artificers  snd  labourers,  and  that  one 
1 D.  had  then  lately  before  enlisted  with  the  said  D.  K.  to  serre  oar  said  Lady  the 
Qaeen  as  a  soldier  in  the  said  corps  of,  &e.  and  the  said  S.  D.  on,  &c.  at,  Ac.  in 
wder  to  be  attested,  pnrsoant  to  the  statute  in  that  ease  made  and  protided,  did  in 
^  proper  person  appear  before  H.  L.  esquire,  then  being  one  of  the  jnstioes  of  our 
wid  tady  the  Queen,  assigned,  Ac.    And  the  jurors,  Ae.  do  farther  present  that  the 

(c)  See  &  T.  PnrHi,  Leach,  6U  i  acts :  also  R.  t.  Joteph  Jones,  1  Leach 
U.  V.  Onetf,  8  C.  A  P.  46.  C.  C.  174.    The  indentures  must  be, 

(d)  See  12.  ▼.  Jmeieom,  3  Camp.  370,  proved  by  a  subacribing  witness  if  pro- 
aafo,  p.SS2,  note.  duced,  iMd,,  for  the  gnfitof  the  offence 

(e)  I  Setfk.  Grim.  Fl.  474.     See  S  ia  constituted  by  the  actual  and  legal 
^Kt.   m^  S,  9,   and  annuid   mntiay  binding. 
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laid  S.  D.  late  of,  fte.  being  en  evil  diipoeed  penon,  and  eontrivtiig  and  inteiidmg 
to  cheat  and  defraud  the  said  D.  K.  of  hit  moniea,  and  to  make  it  be  believed  that 
he  the  said  S.  D.  was  at  libertj,  and  eligible  to  be  enliited  to  aerre  oar  said  Lady  the 
Qneen  aa  a  loldier  in  the  eorps  off  &c.  on,  &c.  with  foroe  and  anna,  at,  &c.  aforesaid. 
vnlawfnUj,  knowingly,  and  designedlj,  did  falselj  pretend  to  the  said  H.  L.  (be  the 
said  H.  L.  then  and  there  being  snch  jostioe  as  aforesaid,  and  then  and  there  having 
soffieient  and  competent  power  and  authority  to  attest  persons  to  serre  the  said 
Lady  the  Qneen  as  soldiers  in  the  said  oorpa  of,  &e.)  that  he  the  said  S.  D.  was  not 
then  an  apprentice  (meaning  that  the  said  S.  D.  then  and  there  to  wit,  on,  &e.  at, 
&c.  when  he  so  appeared  before  the  said  H.  L.  the  jnattoe  aforesaid,  in  order  to  be 
attested  as  aforesaid,  was  not  an  apprentice,  and  tliat  he  the  said  S.  D.  was  then 
and  there  at  liberty  and  eligible  to  be  enlisted  to  serve  oar  said  Lady  the  Qneen  as 
a  soldier  in  the  said  corps),  by  meana  of  which  said  false  pretence  he  the  said  S.  D. 
nnlawfhlly,  knowingly,  and  designedly  did  obtain  fkt>m  the  said  D.  K.  the  sons  of 

poands  of  the  proper  monies  of  the  said  D.  K.  with  intent  to  cheat  and  defirand 

the  said  D.  K.  of  the  same.  Whereas,  in  tmth  and  in  fact,  the  said  S.  D.  on,  &e. 
at,  &c.  aforesaid,  at  the  dme  when  he  so  appeared  before  the  sud  H.  L.  the  jastiee 
aforesaid,  in  order  to  be  attested  aa  aforesaid,  was  an  apprentice,  and  was  not  at 
liberty  and  eligible  to  be  enlisted  to  serve  our  said  Lady  the  Qneen  aa  a  soldier  in 
the  said  corps ;  and  whereas,  in  tmth  and  in  fact,  the  said  S.  D.  was  then,  to  wit, 
on,  Sec.  an  apprendoe  to  G.  O. ;  and  whereas,  in  tmth  and  in  foot,  the  said  S.  D. 
was  not  then,  to  wit,  on,  ftc.  at,  5ic«  at  liberty  and  eligible  to  be  enlisted  to  aerre 
our  said  Lady  the  Qneen  aa  a  soldier  in  the  said  corps,  against  the  form  of  the 
statute  &c.  and  against  the  peace,  &c 

Against  a  Member  of  a  Benefit  Club  or  Society^  for  vbtaining  Money 
belonging  to  the  rest  of  the  Members  under  false  Pretences, 

That  on,  &c.  at,  &c.  certain  persons  united  together  and  formed  themselves  into  a 
certain  lawful  and  beneScial  dub,  or  society,  called,  &c.  [a$  the  name  may  be"] ,  under 
certain  printed  articles,  mles,  orders,  or  regulations,  made  for  the  good  order  and 
government  of  the  said  club  or  society  (which  said  articles,  roles,  &c.  were  after- 
wards, to  wit,  at  the  general  quarter  sessions  of  the  peace,  holden  at  -^— -  in  the 
county  of  ■  aforesaid,  duly  exhibited,  confirmed,  and  filed,  according  to  the 

statute  in  such  case  made  and  provided),  and  then  and  there,  and  on  divers  other 
days  and  times,  between  that  day  and  the  third  of  May,  in  the  twenty-ninth  year, 
&c.  contributed  and  paid  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
laige  sum  of  money,  to  wit,  the  sum  of  one  hundred  pounds  and  upwards,  of  lawful 
money  into  the  said  club  or  society,  and  deposited  the  same  in  a  certain  box,  left  in 
the  dwelling-house  of  one  T.  R.  at  K.  aforesaid,  commonly  called  or  known  by  the 
name  or  sign  of,  &c.  [a$  it  mojf  be},  and  there  kept  for  the  use,  benefit,  and  advan- 
tage of  the  members  of  the  said  dub  or  sodety  for  the  time  being.  And  the  jurors, 
&c.  do  farther  present,  that  in  and  by  a  certain  article  of  the  add  rules  and  orders 
of  the  said  club  or  sodety,  it  is  declared,  ordered,  and  agreed  that,  &c.  [Mere  recite 
the  article  relaiing  to  the  payment  qf  money,  tawarde  thejanerale  of  the  memhera* 
whet]  And  the  jurors,  &c.  that  on  the  same  day  and  year  last  aforesaid,  at,  &c. 
aforesud,  one  L.  P.  late  of,  &c.  one  A.  B.  and  C.  D.  ftc.  Ihere  insert  the  reei  qfihe 
membert^  names  which  igtpear  by  the  ehtb^book  to  be  emietiny  at  this  time],  were 
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of  the  nid  dab  or  society,  oontrilmtiiif  and  pejing  money  into  and  for  the 
VB  «f  Oe  nid  dub  or  iodety ,  that  ia  to  say,  for  the  general  benefit  and  adrantage 
•f  iH  Oe  ■omben  thereof  at  the  said  honse  of  the  said  T.  R.  for  the  purpose, 
other  things,  mentioned,  declared,  and  contained  in  the  said  article  abore 
aid  set  forth.    And  the  jurors,  &c.  do  further  present,  that  on,  &c.  last 
nd,  at,  &e.  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred 
posa^  [lAtt  Med  moi  be  ike  exadeum,  let  it  be  eometkmg  under  the  ewm  cfmiamed 

•  He  lav  «l  ikit  fnne],  of  like  lawful  money,  was  and  remained  in  the  said  bor, 
U^lrthe  porpoee  in  that  behalf  aforesaid,  in  the  said  honse  of  the  said  T.  R.  there 
kdm  then  deposited  therdn,  by  and  for,  and  on  behalf  of  all  the  members  of  the 
ma  dab  or  sodety.  And  the  jurors,  Ste.  do  further  present,  that  by  the  assent 
mk  eoBcmrence  of  all  the  members  of  the  said  club  or  society,  it  had  been  usual  and 
— tnuHry  daring  all  the  time  aforesdd  (except  the  nights  on  which  the  said  dub  or 
ociity  hsd  been  there  holden),  for  the  members  of  the  said  club  or  sodety,  having 

•  light  Of  oceadon  to  withdraw,  or  recdre  any  money  to  which  they  had  been 
CBlitU  bf  tiw  articles,  rales,  and  orders  of  the  sdd  club  or  society,  from  and  out  of 
the  Mid  box,  to  apply  to  the  sdd  T.  R.  for  the  payment  of  the  same,  upon  condi- 
lim  fhst  he  the  said  T.  R.  should  be  repdd  the  same  from  and  out  of  such  money 
tataaod  in  the  sdd  box,  for  the  purpose  in  that  behdf  aforesaid,  on  some  subset 
fpest  a%ht  on  which  the  sdd  dub  or  sodety  should  be  holden  at  the  sdd  house  of 
Ub  the  Slid  T.  R.  at  K.  aforesdd.  And  the  jurors,  &c.  that  the  said  L.  P.  so 
Wiif  mch  member  aa  aforesaid,  and  well  knowing  all  and  singular  the  premises 
■fenmid,  on,  &c.  at,  &c,  aforeedd,  unlawfdly,  knowingly,  and  designedly,  did  fdsely 
PRied  to  the  sdd  T.  R.  that  the  wife  of  him  the  sdd  L.  P.  was  then  dead,  and 
thtt  he  the  sdd  L.  P.  then  wanted  thirty  shillings  to  bury  his  sdd  wife,  by  means  of 
vhieh  nid  Cilse  pretences  he  the  said  L.  P.  then  and  there  unlawfully,  knowingly, 
mk  dnvBedIy,did  obtain  of  and  from  the  sdd  T.  R.  the  sdd  sum  of  thirty  shillings, 
«ith  iateat  then  and  there  to  cheat  and  defraud  the  sdd  A.  B.  C.  D.  &c.  [Me  other 
imiuto/tke  dad] ,  of  the  same,  whereas,  in  truth  and  in  fact,  the  wife  of  him  the 
dd  L.  p.  was  not  dead  at  the  sdd  time  he  so  made  the  false  pretences  to  the  sdd 
T.  R.  n  sforeadd,  and  whereas,  in  truth  and  in  fact,  he  the  sdd  L.  P.  at  the  time 
•f  Oe  fdn  pietenees,  did  not  want  the  sdd  snm  of  thirty  shillings,  or  any  sum  of 
■Mcj  vhatsoeter,  for  the  purpose  of  burying  his  wife,  or  any  person  whatsoever, 
^onsf  then  latdy  been  the  wife  of  him  the  sdd  L.  P.,  against  the  form  of  the 
'ititt,  ftc.  and  against  the  peace,  &c. 

/«£cfmen/  for  ollaining  mare  than  the  Sum  due  for  Carriage  of  a 
Parcel  by  producing  a  false  Tichet  (/). 

Alt  A.  B.  late  of,  &c.  on,  &c.  at,  &c.,  had  in  his  custody  and  possesdon  a  cer- 
bii  psrod  to  be  by  him  ddiTcred  to  Maria  Countess  Dowager  of  Ilchester,  upon  the 

CO  This  waa  the  indictment  in  R.  t.  of  Ids  master  in  hand  at  the  time,  it 

^^M9<m,  1  Campb.  212,  and  it  was  might  be  well  Idd  to  be  the  property  of 

MO,  upon  the  terms  of  30  G.  II.  the  Utter:  but  if  he  had  not  money 

c.  42,  that  a  teM  ia  suffidently  de-  enough  of  his  employer  in  lus  hands  at 

iBibed  M  ajmrvd.   It  was  dso  holden,  the  time,  such  master  cannot  be  stated 

^  tf  money  (as  in  this  case)  be  ob«  to  be  the  person  defrauded.    8.  C, 

z 


^>ad  bon  tihe  ser?  ant,  who  hsid  money 
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deKvery  of  whioh  be  «■■  flsteriitd  and  dinotod  to  xtetkm  and  tike  the  warn,  of 
riz  lUilUiigt  and  rixpenee,  and  no  mora,  for  tfie  carriage  end  portanga  of  tka  mmm; 
yet,  that  the  aaid  A.  B.  prodnoed  and  dettreied  to  T.  H.  tbaii  being  a  aorvaet  to  tbe 
add  Covnteaa  of  I.  the  nid  pareel,  together  wkh  a  oartain  fidae  and  oamlwidt 
tieket,  made  to  denote  that  the  aom  of  nine  ahilUnga  and  ten  peace  waa  chofid  far 
die  carriage  and  porterage  of  the  aaid  pared,  and  nnlawfnUy,  knowfagly,  ttd  da- 
dgnedly,  did  falaely  pretend  to  the  laid  T.  H.  diet  the  aaid  lUae  and  oondHMt 
tidcet  waa  a  jnat  and  tree  ticket,  and  that  the  aaid  amn  of  nine  ahiDiaga  ad  ton* 
pence  had  been  eliarged  and  waa  dne  and  payable  for  the  canlege  and  pottenga  ef 
die  add  pared,  and  that  he  the  edd  A.  B.  waa  anthoiiaed  and  directed  to  receivB 
and  take  the  edd  anm  of  nine  ahillinga  and  ten-pence  for  tlie  caidege  and  puiteiege 
of  the  edd  pared,  by  meane  of  wldch  edd  Idee  pretencee  defendant  did  ndawMlyf 
knowingly,  and  deaignedly,  obtain  of  and  from  the  edd  T.  H.  the  eum  of  thiae 
difflinge  and  fonr-penee  of  the  moniee  of  the  add  oovnteee,  wUh  intend  to  eheet 
and  defrmnd  her  of  the  eame,  whereae,  in  tmth  and  in  flust,  fte.  [NegoHM  t^ 
pretineei,  and  e<meMe  **  agaimi  iktform,  S^e,"  a»  H^bre]. 

Trial.'l — In  prosecutions  on  the  former  acts,  a  failnie  of  justice 
sometimes  arose,  where  it  turned  out  that  the  goods  or  monies  were 
obtained  under  facts  amounting  to  larceny;  for  in  such  case,  as  the 
misdemeanour  merged  in  the  felony,  the  prisoner  was  entitled  to  an 
acquittal.  To  remedy  this  evil,  7  &  8  G.  IV.  c.  29»  provides  by  s.  53 
(atife,  p.  328)»  that  in  such  case  the  offender  '*  shall  not  b§  ae^mUiedi" 
but  it  does  not  proceed  to  state  that  he  shall  be  eontieted  of  any  or 
what  offence.  In  consequence  it  has  been  held  by  a  learned  judge  at 
the  Old  Bailey,  that  he  could  only  discharge  the  jury,  by  which  the 
prisoner  escaped  altogether;  as  it  is  expressly  provided,  that  he  shaD 
not  afterwards  be  prosecuted  for  larceny.  The  general  impression^ 
however,  seems  to  be  against  this  ruling ;  and  that  the  prisoner  may, 
under  such  circumstances,  be  convicted  on  the  indictment  which  the 
jury  are  charged  to  determine. 

The  prosecutor's  right  to  restitution  of  goods  under  21  H.  VIII.  c.  11, 
was  confined  to  goods  stolen,  and  did  not  extend  to  such  as  were  obtained 
by  fraud,  but  since  7  d^  8  G.  IV.  c.  29,  s.  57, goods,  drc,  not  being  ne* 
gotiable  securities,  obtained  under  false  pretences,  shall  be  restored  to 
the  owners  or  their  representatives  (g). 


SECTION  VI. 
Coin. — Mudemsakours  ArFBcruio. 
O^ence.]— The  higher  offences  relating  to  the  coin,  and  amounting 

(ff)  And  eee  pat,  Ch.  XIII.  eeet.  8. 
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It  kkmj,  are  uufttly  prosecuted  at,  or  remitted  to  the  assisea.  The- 
oftnces  of  ottering  counterfeit  coin,  and  of  having  it  in  posseiiion,  with 
intent  to  utter,  are,  however,  frequently  prosecuted  at  sessions,  and 
«f  therefore  fit  to  be  intiodaoed  io  this  place.  The  old  statutet  ap- 
fiieahle  to  this  aabject,  eicept  those  rdating  to  tokens  and  foreiga 
eein,  have  been  repealed  by  2  W.  IV.  c.  34,  and  are  replaced  by  the 
ititate,  the  provisioDS  of  which,  in  so  fiur  as  they  relate  to  mis^ 
IS  follows. 


Uttering^  and  kamng  in  Posstsnon^  Counterfeit  Oold  or  Silver 
Ow,]— By  2  W.  IV.  c.  34,  sect.  7  it  is  enacted,  "  That  if  any 
penoQ  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  re- 
aembling  or  apparently  intended  to  resemble  or  pass  for,  any  of  the 
king's  current  gold  or  silver  coin,  knowing  the  same  to  be  false  or 
ooonteHeit,  every  such  offender  shall  be  guilty  of  a  misdemeanour,  and 
bong  convicted  thereof,  shall  be  imprisoned  for  any  term  not  exceed- 
ing; one  year :  and  if  any  person  shall  tender,  utter,  or  put  off  any 
Uk  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble 
or  pass  for,  any  of  the  king's  current  gold  or  silver  coin,  knowing  the 
ttme  to  be  false  or  counterfeit,  and  such  person  shall,  at  the  time  of 
Mdi  tendering,  uttering,  or  putting  off,  have  in  his  possession  (A),  be- 
ndes  the  fhlse  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  one  or 
more  piece  or  pieces  of  false  or  counterfeit  coin,  resembling  or 
tppuently  intended  to  resemble  or  pass  for,  any  of  the  king's  current 
gold  or  sQver  coin,  or  shall,  either  on  the  day  of  such  tendering, 
ottering,  or  putting  off,  or  within  the  space  often  days  then  next  en- 
ning,  tender,  utter,  or  put  off  any  more  or  other  false  or  counterfeit 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for,  any 
of  the  kmg^s  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,  every  such  offender  shall  be  guilty  of  a  misdemeanour, 
ind  being  convicted  thereof^  shall  be  imprisoned  for  any  time  not 
etoeeding  two  years;  and  if  any  person  who  shall  have  been  convicted 
of  any  of  the  misdemeanours  or  crimes  and  offences  hereinbefore 
Bentioned,  shall  afterwards  commit  any  of  the  said  misdemeanours  or 
cximes  and  offences,  such  person  shall  be  deemed  guilty  of  felony, 
ind  bebg  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
eooity  to  be  transported  beyond  the  seas  fbr  life,  or  for  any  term  not 

(ft)  Jitfe,p.310;  pott,  343.  See  R.  v.£R^^rjiiff,2E«rt,5;  WooidHdge't eese, 
▼.  8W«M,  2  Sm.  1074 ;  R.  v.  SeoJMd,  Lewsh,  2S1 1  ChrUtUn's  note  fai  4  Bis. 
Cdd.3»7.  Cw.  t  Hard.  370,^9.  O.:  H.      C.  99. 

x2 


340  MISDEMEANOURS 

kss  than  seren  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years/' 

Having  Counttr/eit  Coin  in  PoiseisionJ] — By  sect  8,  **  U  any 
person  shall  have  in  his  (t)  custody  or  possession  three  or  more  pieces 
of  false  or  counterfeit  coin,  resembliug  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  kiDg*s  current  gold  or  silrer  coin, 
knowing  the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter 
or  put  off  the  same,  every  such  offender  shall  be  guilty  of  a  misdemea- 
nour ;  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  three  years ; 
and  if  any  person  so  convicted  shall  afterwards  commit  the  like  mis- 
demeanour, such  person  shall  be  deemed  guilty  of  felony ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  foar 
years."    (See  s.  21,  p.  327.) 

Hffect  of  previous  Conviction.]— By  2  W.  IV.  c.  34,  s.  9, "  Where 
any  person  who  shall  have  been  convicted  of  any  offence  against  this 
act,  shall  afterwards  be  indicted  for  any  offence  against  this  act  com- 
mitted subsequent  to  such  conviction  (^),  a  copy  of  the  previous  in- 
dictment and  conviction,  purporting  to  be  signed  and  certified  as  a 
true  copy  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  the  offender  was  first  convicted,  or 
by  the  deputy  of  such  clerk  or  officer  shall,  upon  proof  of  the  identity 
of  the  person  of  the  offender,  be  sufficient  evidence  of  the  previous 
bdictment  and  conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  and  certified  the 
same ;  and  for  every  such  copy  a  fee  of  six  shillings  and  eight-pence^ 
and  no  more,  shall  be  demanded  or  taken  ;  and  if  such  clerk,  officer^ 
or  deputy,  shall  certify  or  utter  as  true  any  false  copy  of  any  indict* 
ment  or  conviction  for  any  offence  against  this  act,  knowing  the  same 
to  be  false,  or  if  any  person,  other  than  such  clerk,  officer,  or  deputy, 
shall  sig^  or  certify  any  copy  of  any  such  indictment  or  conviction  as 
such  clerk,  officer,  or  deputy,  or  shall  utter  any  copy  thereof  with  a 
false  or  counterfeit  signature  thereto,  knowing  the  same  to  be  false 

(t)  When  counterfeit  coin  is  found  on  u.  8,  21.    Stepoii,  p.  345,  naiis. 

one  of  two  peraont  acting  in  gnilty  con.  (k)  See  R,  v.  Anm  TWncr,  1  Moo. 

cert,  end  both  knowing  of  the  pouee*  C.  C.  47,  on  15  O.  II.  o.  28,  s.  2  (now 

lion,  both  are  guilty  under  2  W.  lY.  c.  34,  repealed}. 
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or  connterfeity  every  such  offender  shall  be  guilty  of  felony,  and,  being 
coovicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
tnn^K)rted  beyond  the  seas  for  any  term  not  exceeding  fourteen  years, 
DOT  Jess  that  seren  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
iop  two  years/' 

Offences  reUuing  to  Copper  Cmn.'] — By  section  12  it  is  enacted, 

''That  if  any  person  shall  falsely  make  or  counterfeit  any  coin  resem- 

biing  or  apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 

corrent  copper  coin ;  or  if  any  person  shall  knowingly,  and  without 

itwfb]  aotbority  (the  proof  of  which  authority  shall  lie  on  the  party 

tccQsed),  make  or  mend,  or  b^in  or  proceed  to  make  or  mend,  or 

boy  or  sell,  or  shall  knowingly  and  without  lawful  excuse  (the  proof 

of  which  excuse  shall  lie  on  the  party  accused),  have  in  his  custody 

or  possession  any  instrument,  tool,  or  engine  adapted  and  intended 

for  the  counterfeiting  any  of  the  king's  current  copper  coin ;  or  if  any 

person  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell, 

receive,  pay,  or  put  ofi^  any  false  or  counterfeit  coin  resembling,  or 

apparently  intended  to  resemble  or  pass  for  any  of  the  king's  current 

oopper  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  its 

desommation  imports,  or  was  coined  or  counterfeited  for,  every  such 

ofaider  shall  be  guilty  of  felony ;  and,  being  convicted  thereof,  shall 

he  lisMe,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 

sets  lor  any  term  not  exceeding  seven  years,  or  to  be  imprisoned  for  any 

torn  not  exceeding  two  years ;  and  if  any  person  shall  tender,  utter,  or 

pot  off  any  false  or  counterfeit  coin  resembling  or  apparently  intended 

to  resemble  or  pass  for  any  of  the  king's  current  copper  coin,  knowing 

the  same  to  be  false  or  counterfeit,  or  shall  have  in  his  custody  or  pos- 

Kaion  three  or  more  pieces  of  false  or  counterfeit  coin  resembling,  or 

apparently  intended  to  resemble  or  pass  for  any  of  the  king's  current 

oopper  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  witl^ . 

intent  to  utter  or  put  off  the  same,  every  such  offender  shall  be  guilty 

of  a  mitdemeanour ;  and,  being  convicted  thereof,  shall  be  liable  to  be^- 

■■prisoned  for  any  term  not  exceeding  one  year." 

Feii«€.] — By  2  W.  IV.  c.  34,  s.  15,  "  Where  two  or  more  persons, 
octing  in  concert  in  different  counties  or  jurisdictions,  shall  commit  any 
ofience*  against  this  act,  all  or  any  of  the  said  offenders  may  be  dealt 
with,  indicted,  tried,  and  punished,  and  their  offences  laid  and  charged 
to  have  been  committed,  in  any  one  of  the  said  counties  or  jurisdictions, 
in  the  same  manner  as  if  the  offence  had  been  actually  and  wholly  com- 
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uitted  witbia  such  one  county  or  jurkdictioii ;  provided  always,  tbat 
crimes  and  offences  against  this  act  ammUted  in  Scotkmd  thatt  be 
proceeded  against  and  tried  in  Scotland,  in  such  manner  and  form 
as  crimes  imd  o&nces  generally  have  been  heretofixie  tried  in  tbat 
country." 

Indictments  not  to  be  traversed  except  far  Cause  shown.] — By  2 
W.  IV.  c.  34,  8.  16, "  No  person  against  whom  any  bill  of  indictment 
shall  be  found  at  any  assizes  or  Kasions  of  the  peace,  fi>r  any  miide 
meanour  against  this  act,  shall  be  entitled  to  trayerse  the  same  to  any 
subsequent  assizes  or  sessions,  but  the  court  befi>re  which  the  bill  of 
indictment  shall  be  returned  as  found,  shall  forthwith  proceed  lo  try 
the  person  against  whom  the  same  is  found,  unless  such  perscm  or  the 
prosecutor  shall  show  good  cause,  to  be  allowed  by  the  court,  for  the 
postponement  of  the  trial :  provided  always,  that  the  rights  and  liabili- 
ties of  persons  indicted  under  this  act  in  Scotland,  so  far  as  relates  lo 
the  postponement  or  time  of  trial,  shall  remain  and  be  dealt  with  in 
the  same  manner  as  in  the  cases  of  all  other  penons  indicted  for  crioae 
in  that  country." 

What  shall  be  m{jgicient  Proqfof  Cam  being  CotMter/eited.}— By 
sect.  17,  "  Where,  upon  the  trial  of  any  person  duoged  with  amy 
offence  against  this  act,  it  shall  be  necessary  to  prove  that  any  coin 
produced  in  evidence  against  such  person  is  false  or  counterfeit,  it  AM 
not  be  necessary  to  prove  the  same  to  be  false  and  counterfeit  by  tba 
evidence  of  any  moneyer  or  other  officer  of  his  majesty's  mint,  but  it 
shall  be  sufficient  to  prove  the  same  to  be  fidse  or  counterfeit  by  the 
evidence  of  any  other  credible  witness." 

Hard  Labour  and  Solitary  Confinement.] — By  sect.  19,  ^' Where 
any  person  shall  be  convicted  of  any  offence  punishable  under  this 
act  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  foe 
the  court  to  sentence  the  offiBader  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house  of  oonection,  and  also  4o 
direct  that  the  offender  shall  be  kept  in  solitary  confinement  for  the 
whole  or  any  portion  or  .portions  of  such  imprisonment  as  to  the  court 
in  its  discretion  shall  seem  meet.''*-(But  see  1  Vic  c  90,  s.  5,  as  lo 
solitary  confinement.) 

Interpretation  4^  Words  in  the  Act.]— By  2  W.  IV.  c  34,  s.  61,  Ibe 
terms  '*  the  king's  current  ^^  or  silver  coin,  "  or  ''  the  kingla  oanent 
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eoio,  **  ftbaU  inclade  and  d^iote  aay  goId«  lilfer,  or  copper  eok 

Rtpectirelj  coined  in  any  of  his  majesty's  minted  and  lawfully  currenl 

in  any  part  of  bis  majesty's  dominions,  whether  within  the  united 

Icingdom  or  not ;  and  any  of  the  king's  current  coin  which  shall  have 

been  gilt«  sQyered,  washed,  coloured,  or  cased  over,  or  in  any  manner 

altered,  so  as  to  resemble  or  be  apparently  intended  to  resemble  or 

jMss  for  any  of  the  king's  coin  of  a  higher  denomination,  shall  be 

denned  to  be  *^  counterfeit  coin,"  within  the  meaning  of  those  parts  of 

the  act  wherein  mention  is  made  of  **  false  or  counterfeit  coin  resem- 

bfing  or  apparently  intended  to  resemble  or  pass  for  any  of  the  king's 

carrent  gold  or  silver  coin.*' 

Hamng  Counterfeit  Cain  in  PossessionJ} — ^And  by  the  same  section, 
where  the  having  any  matter  in  the  custody  or  possession  of  any  per- 
son (Q  is  in  this  act  expressed  to  be  an  offence,  if  any  person  shall  have 
anysoch  matter  in  his  pefsonal  custody  or  possession,  or  shall  know* 
iigiy  mod  wilfully  have  any  such  matter  in  any  dwelling-house  or  other 
boilding,  lodging,  apartment,  field,  or  other  place,  open  or  inclosed, 
belonging  to  or  occupied  by  himself  or  not,  and  whether  such 
shall  be  so  bad  for  his  own  use  or  benefit,  or  for  that  of  another, 
mch  person  shall  be  taken  to  have  such  matter  in  his  custody  or 
within  the  meaning  of  this  act. 


Owlty  KnowledgeJ] — Guilty  knowledge,  which  is  of  the  very  essence 
of  <Aarges  under  this  act,  may  be  proved  by  showing  other  counterfeit 
coin  in  the  possession  of  the  prisoner,  and  other  utterings  by  him  of 
eoontcffoit  com  to  the  same  or  other  persons,  although  they  are  not 
charged  m  the  indictment  (m).  When  several  are  present  with  a 
csBMMm  psipose  at  the  uttering  of  counterfeit  money,  all  may  be 
■adkted  as  pnncipals ;  but  an  associate  not  present,  is  not  liable  to  be 
etmfkiei  of  such  uttenog,  though  a  party  in  the  scheme,  and  having 
tAer  bad  money  aboot  him  for  the  purpose  of  uttering  (n). 

Indictment  for  uttering  a  Counterfeit  Eovereifn(p), 

{See  s.  7,  ante,  p.  339.) 


} 


The  jum  of  oar  Lady  the  Qoeea,  upon  tUr  oath  present,  that  I.  S. 
kfte  of  the  pariah  ofi'    ■      , in  the  eoantf  of  8eifci,labonrar,  on,  &c. 


8800  jpoaf,  p.  345.  and  as  to  ntterio^  bj  wile  in  presenoe  of 

)  it  V.  WkU^md  Bekm.  2  I^aoh,  hnaband,  H.  ▼.  Price,  8  C.  &  P.  19. 

963.    See  1  New  R.  94.  (o)  f rov  Ajrchb.  Cx.  PL  ft  Et.  6th  e4. 

(«)  See  JL  ▼.  Sise,  note,  in  next  page,  480. 


344 


mSDEMEANOUBS 


at,  &e.  one  piece  of  false  and  oonnlerfeit  coio,  reaemUiiig  [reMm^iui^  or  appmrenU^^ 
imitndtd  to  rttemble  or  paufor']  a  piece  of  the  queen's  corrent  gold  coin  called 
a  soTcragn,  nnlawfnlly,  falsely,  and  decaitfully  did  utter  (p)  [tender,  uiier,  or  pmt 
qf]  to  one  J.  N.  he  ike  taid  L  8,  {g)  at  the  time  when  he  so  nttered  the  said  piece 
of  false  and  connterfeit  coin,  then  and  there  well  knowing  the  same  to  be  fidse  and 
oonnterfeit*  agdnst  the  fonn  of  the  statute,  &c.  and  against  the  peace,  &c 


[An  indictment  on  s.  12,  for  a  similar  offence  relating  to  copper 
coin,  may  be  easily  framed  from  the  above.] 


Indictment  for  uttering  a  Counterfeit  Shilling ^  having  at  the  same 
time  a  Counterfeit  Shilling  in  Possesiian  (r).     {See  s.  7,  p«  339.) 

(As  in  last  precedent  to  the,*  then  state):  And  that  the  said  J. S.  at  the 
said  time  when  he  so  nttered  [tender ,  utter,  or  put  qf]  the  said  piece  of  false  or 
counterfeit  coin  as  aforesaid,  then  and  there  had  in  his  possession,  besides  the  said 
piece  of  ftlse  or  counterfeit  coin  so  ottered,  one  other  piece  of  fUse  and  cosnter- 
fett  coin  resembling  [reeembtinff,  or  apparenify  intended  to  reeemble  or  pate /or]  a 
piece  of  the  queen's  current  silver  [<fold  or  eiher^  coin  called  a  shilling,  against  the 
form  of  the  statue,  &c.  and  against  the  peace,  &c.  («}• 


(p)  This  win  suffice  without  alleging 
"  tender  in  payment,"  and  vice  oerea, 
n,  V.  F^onke,  2  Leach,  C.  C.  644 ;  for 
the  words  of  sect.  7  are,  "  tender,  utter, 
or  put  off,"  in  the  diqnnctive,  which 
show  there  may  be  an  "  utteriog  "  with- 
out a  putting  off.  In  R,  v.  F^nanke,  I 
Leach,  644,  on  the  words  of  15  G.  II. 
e.  28,  s.  2,  *<  utter  or  tender  in  pay- 
ment," an  uttering  was  held  indictable. 
The  case  was  one  of  a  Jew  fruitseller, 
who  having  received  a  good  shilling  in 
payment  for  fruit,  returned  a  bad  one 
pretending  it  to  be  that  he  had  received. 
That  trick  was  called  "ringing  the 
changes." 

Where  an  indictment  on  sect.  7  charges 
several  utterings  to  different  persons  on 
the  same  day,  in  several  counts,  the 
sentence  must  be  of  separate  imprison- 
ment for  each  offence ;  and  where  two 
utterings  were  charged  in  two  separate 
counts,  and  were  proved  as  laid,  but  the 
judgment  was  tingle,  vig.  for  two  years' 
imprisonment  and  hard  labour,  it  was 
held  bad ;  for  want  of  two  consecntiye 
judgments,  each  of  a  year's  imprison- 
ment, R.  V.  Sobinton,  1  Moo.  C.  C.  413. 

Where  one  of  two  persons  in  presence 
of  the  other  utters  a  counterfeit  coin, 
and  other  counterfeit  coin  is  found  on . 
the  other  person,  they  are  jointly  guilty 


under  sect.  7,  if  both  had  a  common  in- 
tent of  uttering  and  both  knew  of  the 
possession,  Reg,  ▼.  GerrUk  and  Browm^ 
2  M.  &  Rob.  219  {Gwmey  and  Metule^ 
Bs.) 

(9)  This  dispenses  with  the  doubt  in 
Reg,  V.  Page,  9  C.  &  P.  766. 

(r)  From  Archb.Cr.  ?!.&£▼.  6th  ed. 
430. 

(«)  A  man  and  woman  were  indicted 
for  uttering  a  bad  shilling,  they  ha^in^ 
another  bad  shUUng  in  their  possession 
at  the  time.  The  woman  uttered  when 
alone.  The  man  had  beenho'  ■^•Anate 
on  that  day  and  had  other  bad  money 
upon  him  for  the  purpose  of  uttering. 
Held  that  he  could  not  be  conricted  with 
the  woman,  the  actual  utterer,  and  that 
she  could  not  be  oonricted  of  more 
than  the  single  offence  of  uttering,  [and 
not  of  the  offence  of  having  other  bad 
money  in  her  possession  at  the  time  of  the 
uttering,  R.  ▼.  Elte,  Russ.  &  Ry.  142.  Bat 
where  two  persons  went  to  a  shop,  and 
one  having  bad  money,  stood  outside 
while  the  other  went  in  and  uttered  e 
bad  coin,  haying  no  other  in  her  posses, 
sion,  both  were  held  properly  conricted 
of  the  second  offence ;  for  the  uttering 
and  possession  were  joint,  R,  v.  Skerrett^ 
2  C.  &  P.  417. 
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Iw£cim€tU  for  uttering  Caunteffeii  Coin  twice  within  Ten  Days  («)• 

(Sect.  7,  ante,  p.  339.) 

(Ai  b  Unt  precedent  to  the*,  then  ae  followe) :  And  that  the  aaid  J.  S.  after* 
■aidi  OB  tke  mae  dnj,  that  ia  to  aay,  on  the  aaid  — *  day  of  —  in  the  year  last 
afcroud  [ar  ^flerwmb,  amd  witkim  the  tpaee  pf  ttn  iajf9  then  n/t»t  etummg,  to 
wU,  m  tie  dmjf  pf  m  tht  jreor  UMt  i|/^oraMwQ  at,  &c.  one  other  piece 


of  &ke  and  counterfeit  coin  reseaabling  ^ruoMmg^  or  appartnify  intended  to 
mmUe  er  poet  for]  a  piece  of  the  qneen'a  current  ailTcr  [g^ld  or  9ilver\  ooln 
cdU  a  ihilliB^,  nnlawfolly,  falsely,  and  deoettfnlly  did  utter  {tender^  utter,  or  put 
^  to  ^  and  J.  N.  [or,  lo  one  G.  H.]  he  the  said  I.  S.  at  the  Ume  when  he  so 
attend  tke  said  piece  of  &lae  and  connterfeit  coin,  then  and  there  well  knowing  the 
tme  to  be  fidee  and  counterfeit,  against  the  form  of  the  statute,  &e.  and  against 
tfepoMe,  &c.(0. 

h£ctmemt  for  having  in  Possession  Three  or  more  Pieces  of  Counter^ 
feit  Coin  (u).     {Sect.  8,  ante,  p.  340.) 

(Cownencement  as  in  first  precedent).  In  the  county  aforeaaid,  four  pieces  of 
bht  and  counterfeit  coin  resembling  [reeemblinff,  or  igtparentfy  intended  to  reeembh 
^fom  for]  the  queen's  current  siWer  [gold  or  eiher]  coin  called  shilUngs,  un- 
bvfiDy,  fidtely,  and  deceitfully  had  in  his  custody  and  possession,  with  intent  to 
attar  paedlir,  uiter^  fir  put  off]  the  said  pieoea  of  false  and  counterfeit  coin,  he  the 
■id  I.  S.  then  and  there  well  knowing  the  said  piecea  of  false  and  counterfeit 
oia  to  be  ISUee  end  counterfeit,  against  the  form  of  the  statute,  &e.  and  against  the 
fte.(*). 


(ff)  Ardib.  Cr.  PI.  &  Er.  6th  ed.  431. 

(0  The  two  facts  of  uttering  twice 
^  tbe  same  day  (or  within  ten  days) 
be  united  in  one  count  of  the  in* 
as  abore,  as  a  dngle  chaige, 
2.f.2Mr,2Leach,C.C.835.  Seeiif. 
923,  tU  T.  Mmrtin.  Judgments  for  sepa- 
»te  utterings  muat  be  separate,  an/e, 
P.3I4,B.  No  conclusion  of  Uwaa  that 
the  oibader  ia  "  a  common  utterer,*'  need 
W  Mated,  R.  ▼.  Smith,  2  B.  &  P.  127. 

(a)  See  Archb.  Cr.  PI.  &  Et.  433,  6th 
ci.  Two  were  indicted  on  sect  8  for 
fftitniHve  offence  in  hanng  bad  coin 
iaponiMiun.  Such  coin  found  on  one 
ii  ia  tbe  joint  pomeaaion  of  the  two,  if 
Wk  liad  the  common  intent  of  uttering 
md  were  cognisant  of  the  possemion 
(Vy  an  the  judges),  R.  ▼.  Bogere,  H. 
1839,  staled  2  M.  &  Rob.  220. 


(jr)  As  to  what  ia  "  cnatody  and  poa- 
session,"  see  2  W.  IV.  c.  34,  s.  21,  on/e, 
p.  343.  Guilty  knowledge  is  proTcd 
Mer  oka  by  eridence  of  former  utter- 
ings  of  bad  money,  Jt.  ▼.  WhUeg  and 
another,  2  Leach,  983.  The  abo^e  sec- 
tion 8  makes  the  haoing  pottetHon  of 
connterfeit  coin,  with  intent  to  utter  it, 
an  offence,  which  it  was  not  at  common 
law,  R.  ▼.  Stewart,  Russ.  &  Ry.  288  { 
it.  ▼.  Heath,  id,  184 ;  though  to  pro* 
cure  it  with  that  intent  was  a  misde- 
meanour at  common  law,  R,  t.  FuUer,  id* 
p.  308.  It  aeema  that  the  offender's  turn- 
ing out  to  be  the  coiner,  would  not  a? aU 
against  the  charge  under  this  enactment 
of  hafing  in  possession  with  intent  to 
utter,  though  it  did  against  the  common 
law  misdemeanour  of  procuring,  Archb. 
Cr.  PI.  &  Et.  6th  ed.  433. 
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SECTION  VII. 

Compounding  Felony. 

Offence  at  C&mmom  Law.] — ^Ilie  agreeing  to  reoeare  noney  in 
flideration  of  compounding  a  charge  of  felony  is  a  high  misdemeanoiir, 
subjecting  the  party  who  commits  it  to  imprisonment  and  fine(y). 
Formerly  it  was  thought  to  constitute  the  offender  an  accessory  to  the 
original  crime;  but  this  construction  has  not  prevailed  in  modem 
times  (x).  It  is  also  a  misdemeanour  to  receive  money  for  compound- 
ing a  prosecution  for  misdeneanoor,  or  a  criminal  infonnation,  widi- 
out  leave  of  the  court  in  ^ich  the  proceeding  is  depending  (a) ;  but 
that  permission  is  sometimes  granted  in  cases  of  personal  injury  {b). 
The  compounding  penal  actions  without  leave  of  the  court  was  made 
punishable  by  the  statute  18  £1.  c.  5,  ss.  3  and  4  (c),  with  the  forfeiture 
of  10/.,  half  to  the  party  grieved  and  half  to  the  crown,  with  exposure 
in  the  pillory  (now  abolished).  But  18  El.  c.  6,  does  not  apply  to  in- 
formations for  offences  cognizable  only  before  magistrates ;  and,  there- 
fore, an  indictment  for  compounding  such  an  offence  was  holden  bad 
in  arrest  of  judgment  (cf). 

Indictment  at  Common  Law  for  campou9iding  a  Felcmif.. 

That  one  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  one  tll?er  spoon 
of  the  raloe  of  five  ahilUngi,  of  the  goods  and  ehattela  of  one  C.  D.  then  and  there 
being  fbnnd,  feloniondy  did  steal,  take,  and  cany  away,  against  the  peace  of  our 
Lady  the  Qneea,  her  crown  and  dignity.  And  that  the  said  C.  D.  late  of,  &c»  wdl 
knowing  the  premises,  but  mlawfiiUy  and  vaiinsdy  eontrifing  and  intendiag  to 
v«Bt  the  dne  eovfie  of  law  in  this  belMlf,  and  to  praenre  the  said  A.  B.  to 
witli  impunity,  afterwards,  to  wit,  on,  8^  st.  Sec.  nnlawftiUy  and  onjody,  and  ftr 
tlie  sake  of  wicked  Incre,  did  eompovnd  the  said  felony  with  tlie  said  A.  B.  and  did 
tiMn  and  tliera  aiact,  noefcre,  and  hate  of  the  said  A.  B.  fife  poands  in 
smmbered  fbr  and  as  a  leward  for  compounding  for  tfie  said  lUeBy,  and  Ibr 
Iqg  from  all  proseention  of  the  said  A.  6.  for  tlie  felony  aforosald,  and  that  tibe  said 
C.  B.  on,  Sto.  at,  &e.  did  therenpon  desist  and  firom  tliat  time  hitherto  hath  dsslstod 
from  aUproaeentieaef  theaaidA.  B.  for  the  felony  aforesaid,  lo  the  gnat  Madnanae 
ofpQbiiejvitloe,aiidagaiDStthepeaae,  &c.    See  4  Weatw.  127. 

Offence  by  Statute."] — By  7  &  8  G.  IV.  c.  29,  s.  58,  every  penon 
who  shall  corruptly  take  any  money  or  reward,  directly  or  indiractlyy 

(y)  1  Hale,  546,  619 ;  2  Hale,  400.  (c)  See  R.  ▼.  Stone,  4  C.  &  P.  379  ; 

(4  4  Bla.  Com.  134.  R,  ▼.  Ootiey,  R.  &  Ry.  84  ;  R,  ▼.  CHtp^ 

(a)  OoUmi  T.  Biamtem,  2  WiU.  341,  1  B.  &  Aid.  282 ;  Riff,  ▼.  Bssf,  9  C.  & 

349 ;  Edgeeamb  ▼.  llosff,  5  East,  298,  P.  S68. 

302.  (d)  R.  T.  Criip,  1  B.  &  AM.  282. 

(&)  See^off,  Ch.yil. 
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pffeloice  or  upon  account  of  belfang  any  person  to  any  chattel, 
9  falnable  aecunty,  or  otiier  property  wfaatsoeYer,  which  shall 
bf  aay  felooy  or  miideBieanoar  have  been  stolen,  taken,  obtained^  or 
coftvoted  as  aforesaid,  shall,  unless  he  cause  the  offisnder  to  be  ap- 
pwhuided  and  brought  to  trial  for  the  same,  be  guilty  of  febny ;  and 
htiog  coeTicled  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
ID  be  tranaported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
aetcn  yean,  or  to  be  imprisoned  (with  or  without  hard  labour,  and  with 
or  withont  solitary  confinement,  7  d;  8  6.  IV.  c.  29,  s.  4),  for  any  term 

four  years ;  and  if  a  male,  lo  be  once,  twice,  or  thrice, 
or  privately  whipped,  if  the  court  shall  so  think  fit,  in  addition 


to 


Indictment  for  taking  a  Seward  far  the  Recovery  of  Stolen 
Property  (7  fr  8  G.  /F.  c.  29,  <.  58). 

L  8.  lata  of^  &e.  at,  &c.  corrnptly  and  felonionaly  did  take  and  receiTO  from 
t  eertain  moiiej  and  reward,  to  wit,  the  iiim  of  ■  of  Che  monies  of  the 

— ,  ander  pretence  [or  upon  aeeouit]  of  then  and  there  helping  the  lald 


LH.  to  certain  gooda  sad  diatteb  [if  "  money '' or  *«  Talnable  eeeutty"  alale  l# 
f]  ei  Um  As  said     ■        ,  betee  tlMA  fehMdonily  slalea,  ti^DaB,  and 
[if  obtafaad  by  a  mJadcHinanfflnr,  say  "  obtained  or  converted"]  the 
I.  8.  not  hcviag  caused  tlie  aaid  person  by  whom  tlie  said  goods  and  chattels 
I  so  etolcB,  taken,  and  carried  away  [or  obtained  and  converted]  to  be  appre- 
and  InoDght  to  trial,  as  aforesaid  (e),  for  the  same,  against  the  form  of  the 
I,  Ske.  and  against  the  peace,  Ac. 


As  in  practice,  indictments  on  18  El.  c.  5,  s.  4,  for  compounding  an 
ofrpTt  against  a  penal  statute,  and  for  taking  money  to  refrain  from 
ktjiiy  an  information,  are  seldom  tried  at  sessions,  the  above  form  is 
as  of  more  common  occurrence. 


SECTION   VIII. 

CoMSPinACT. 

(/)  ofJSesnmu  of  the  Peace.]— Since  5  &  6  Vict,  c 
38,  a  comt  of  sessions  of  the  peace  cm  still  try  a  conspiracy  to  commit 
ofienoe  which  it  ivould  have  jurisdiction  to  try  if  committed  by 
person  (see  osife,  p.  158).     It  may  therefore  be  useful  to  aueK 
short  lenarks  on  this  ofience. 


(e)  The  lair  doea  not  aalfaeriae  a  diction  orer  all  coaspirieiss,  as  < 

private  pcnon  to  fsr^o  a  pfoaeeation  passes,"  and  as  imtding  to  **  breadi  of 

on  any  Ssnaa,  Jiif .  T.  MMy,  9  C.  &  P.  the  peace/*  thon^  not  committed  with 

342.  force  and  arms,  ML  ▼.  JN^m/,  3  JSoir. 

(/)  TUs  eoart  had  formerlj  juris-  199e. 
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Offence  of  Conspiracy  .y^The  offence  of  conspiracy  is  more  difficalt 
to  be  ascertained  precisely  than  any  other  for  which  an  indictment  lies ; 
and  is,  indeed,  rather  to  be  considered  as  governed  by  positive  decisions 
than  by  any  consistent  and  intelligible  principles  of  law.  It  consists, 
according  to  all  the  authorities,  not  in  the  accomplishment  of  any  un- 
lawful or  injurious  purpose,  nor  in  any  one  act  moving  towards  that 
purpose  ;  but  in  the  actual  concert  and  agreement  of  two  or  more  per- 
sons to  effect  something,  which  being  so  concerted  or  agreed^  the  law 
regards  as  the  object  of  an  indictable  conspiracy  (g).  There  are  two 
classes  of  cases  in  which  the  criminality  of  such  agreement  is  perfectly 
intelligible  and  obvious;  first — where  the  object  proposed  would,  if 
accomplished,  be  a  criminal  offence  in  all  parties  acting  in  it, — to  which 
class  the  power  of  sessions  in  many  cases  yet  extends ;  and,  seoond^- 
where,  though  the  ultimate  object  may  be  lawful,  the  means  by  which 
the  parties,  conspirators,  propose  to  effect  their  purpose,  necessarily 
involve  in  them  an  indictable  offence  (A).  Of  the  first  kind  are  con- 
spiring to  commit  a  felony,  or  conspiring  to  obtain  money  under  fidse 
pretences,  &c. ;  where  the  object,  if  carried  into  effect,  would  be  a 
substantive  offence,  and  where,  therefore,  concert  is  indictable  as  an  ad 
in  itself  tending  to  produce  it.  Of  the  second  kind,  is  a  conspiracy  to 
support  a  cause,  in  itself  just,  by  felse  testimony ;  and  the  same  prin- 
ciple would  apply  here ;  for,  whether  the  concerted  offence  be  the  end 
or  the  means,  it  is  equally  an  offence,  which,  if  consummated,  would 
subject  the  offenders  to  the  visitation  of  criminal  justice.  But  it  is  not 
easy  to  understand  on  what  principle  conspiracies  have  been  holden 
indictable  where  neither  the  end  nor  the  means  are,  in  themselves,  re- 
garded by  the  law  as  criminal,  however  reprehensible  in  point  of  morals. 
Mere  concert  is  not  in  itself  a  crime;  for  associations  to  prosecute 
felons,  and  even  to  put  laws  in  force  against  political  offenders,  have 


(p)  When  parties  have  once  agreed  to 
cheat  a  particular  person  of  his  money, 
thoagh  they  may  not  then  ha?e  fixed  on 
any  means  for  that  purpose,  the  offence 
of  conspiracy  is  complete.  Per  Bayley^ 
J.,  R,  T.  GUI  et  al, ;  2  B.  &  Aid.  205, 
See,  howeter,  p.  348,  n.  {k).  As  to  R. 
▼.  GiU,  see  Reg.  ▼.  King^  13  L.  J.  (M. 
C.)  119  (E.  1844);  R,  v.  Blake  and 
7V«,  id,  131  (T.  1844). 

(A)  **An  indictment  for  conspiracy 
ought  to  show,  either  that  it  was  for  an 
unLwfnl  purpose,  or  to  effect  a  lawful 
purpose  by  an  unlawful  means,"  per  Lord 
Hemnaii,  12.  v.  Seward,  I  Ad.  &  El. 
711 ;  3  Nev.  &  Man.  557;  but  he  Is  re- 


ported to  hare  since  said,  that  ''this 
antithesis  is  not  ▼ery  correct,"  JCsf  •  ▼. 
Peek,  9  Ad.  &  E.  690;  1  Per.  Sc  Da.  508. 
However,  where  the  indictment  wua  for 
conspiring  to  indict  and  prosecute  G.  for 
a  crime  liable  to  capital  punishment,  and 
then  stated  that  **  according  to  the  con* 
spiracy  "  the  defendants  did  afterwaitls 
falsely  indict  him,  it  was  held  nnnecea- 
sary  to  lay  a  conspiracy  to  indict  falsely, 
as  the  conspiracy  was  completely  formed 
and  actually  carried  into  execution,  R. 
T.  ^Spragge  and  otkere,  2  Burr.  999, 
cited  by  Lord  Demmam,  3  Nev.  &  Mao. 
562  ;  1  Ad.  &  El.  714. 
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lioideD  legal  ({)•    If*  Uien,  there  be  no  indictable  offence  in  the 
ofafect,  no  indictable  offence  in  the  means,  and  no  indictable  offence  in 
the  ooaceit,  in  what  part  of  the  conduct  of  the  conspirators  is  the  offence 
to  be  Ibond  ?    Can  several  circumstances,  each  perfectly  lawful,  make 
«p  an  nnlawfti]  act  ?    And  yet  such  is  the  general  language  held  on 
tk»  aobject,  that  at  one  time  the  immorality  of  the  object  is  relied  on ; 
at  another  the  CTidence  of  the  means;  while,  at  all  times,  the  concert  is 
itefed  to  be  the  essence  of  the  charge ;  and  yet  that  concert,  indepen- 
dent of  an  illegal  object  or  illegal  means,  is  admitted  to  be  blameless. 
The  utmost  limit  of  the  modem  doctrine  of  conspiracy  seems  to  be 
in  the  decisions  respecting  concerted  disapprobation  of  a  per* 
or  a  piece  at  a  theatre.    The  case  of  Macklin  is  well  known, 
prosecution  several  persons  were  committed  for  hissing  him 
eo  Ins  a|^)earance  in  one  of  Garrick's  favourite  characters ;  and,  in 
with  this  precedent.  Sir  James  Mansfield  is  said  to  have 
himself  in  the  case  of  Clifford  v.  Brandon^  2  Campb.  369, 
the  following  terms ; — '*  The  audience  have  certainly  a  right  to  ex- 
by  applause  or  hisses  the  sensations  of  the  moment ;  and  nobody 
▼er  hindered  or  would  ever  question  the  exercise  of  that  right. 
Bat,  if  any  body  of  men  were  to  go  to  the  theatre  with  the  settled 
UEitentioa  of  hissing  an  actor  or  damning  a  piece,  there  can  be  no 
doubt  soch  a  deliberate  and  preconcerted  scheme  would  amount  to  a 
ooDspiracy,  and  that  the  persons  concerned  in  it  might  be  brought  to 
pBoiafament."    In  this  case,  the  act  is  lawful ;  the  means  are  lawful ; 
the  motive  may  be  even  budable,  as  if  a  notoriously  immoral  piece 
annoonced,  and  the  parties  determined  to  oppose  it ;  and  yet  the 
alone  makes  the  crime.    It  is  extremely  difficult  to  understand 
this,  onless  concert  be  a  crime ;  and  still  more  difficult  to  reconcile  it, 
or  asany  other  of  the  cases,  to  the  decision  of  the  king's  bench  in 
1811  (k) ;  where  it  was  holden  that  an  indictment  would  not  lie  for  a 
conspiracy  to  enter  a  preserve  for  hares,  the  property  of  another,  for 
the  porpose  of  ensnaring  them  in  the  night  time,  and  with  offensive 
weapons ;  Lord  Ellenbaraugh  observing, — **  I  should  be  sorry  to  have 
it  doubted,  whether  persons  agreeing  to  go  and  sport  upon  another's 
gromid,  in  other  words,  to  commit  a  civil  trespass,  should  be  thereby 
ia  peril  of  an  indictment  for  an  offence  which  would  subject  them  to 
infiuDoiia  punishment."    Here  the  object  was  as  much  illegal  as  any 


(!)  JL  T.  Mmmif  amd  oihen,  tried  ward  ei  al,  1  Ad.  &  El.  711,  to  show 

bdbn  Aih9ii,  C.  J.  at  GnfldhaU,  1823.  that  it  is  not  the  combining  to  do  any 

{it)  JL  ▼•  TVnur  amd  othert,  13  East,  wrongful  act  irhich  constitutes  a  con. 

228.    CSted  by  Tnmiom,  J.  in  R.  t.  Se-  mphnejm 
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object  cftn  be  which  is  not  in  itielf  indictible,  and  the  act  coDcerted, 
that  of  goin^  armed  ait  night  to  deetroy  game,  lo  dangerous  to  the 
pnbliCy  that  it  has  sniee  been  made  pumshable  with  transportation ; 
and  yet  this,  according  to  the  doctrine  laid  down,  was  not  the  object 
of  an  indictable  conspiracy,  becavse  it  was  oidy  a  ciTil  trespass.  Oq 
the  principle  of  this  decision,  it  is  difficnlt  to  understand  how  many  eC 
Ae  cases  of  conspiracy  can  be  snstained ;  as  that  of  oonspiraey  to 
seduce  a  young  lady ;  for  the  object  in  itself,  however  immoral,  wouht 
be  only  the  subject  of  an  action  on  the  case  at  the  suit  of  the  Adher  (!)• 
And  yet  this  has  been  holden  indictable,  although  no  artifice  was 
employed,  and  the  lady  was  a  wiNiag  partidpalor  in  the  elopement 
planned  by  the  defendants  (at). 

Without,  therefore,  attempting  the  hopeiess  task  of  dedueing  all  the 
instances  in  which,  according  to  the  authorities,  indictments  will  lie  Ibr 
conspiracies,  from  any  fixed  principles,  we  will  enumerate  the  most 
important  heads  of  offence  on  which  conrictions  have  been  supported* 

It  may,  then,  be  taken  on  the  authorities,  that  indictments  will  lie 
for  the  following  conspiracies,  again  prembing^  that  a  sssium  of  the 
peace  can  only  try  a  conspiracy  to  eiect  some  crime  which  if  eommiiied 
hy  one  person  it  has  power  to  try* 

1 .  AH  conspiracies  (even  by  bara  words)  (n)  to  commit  felony  or  n^ 
dietable  misdemeanoun,  whether  the  object  be  efiiected  or  not,  and 
whether  or  not  any  steps  beyond  the  conspiracy  be  taken  towards  ks 
completion. 

2.  All  conspiracies  to  eifiectuate  a  purpose,  whether  lawftil  or  un* 
lawful,  by  means  inrolving  crime ;  as  a  conspiracy  to  prosecote  any 
one  by  false  witnesses,  which  was,  in  foot,  the  only  crime  trsated  as  a 
conspiracy  by  the  old  writers,  and  Ikom  which  the  law  has  gradually 
been  extended  by  the  courts  (o). 

3.  Conspiracies  tending  directly  to  injure  the  public  or  any  large 
body  of  men  ;  as  to  raise  the  prices  of  the  funds  by  folse  rumoura  (p)  ; 
or  by  magistrates  to  present  a  folse  certificate  that  a  road,  under  in- 
dictment»  is  m  repair  {q). 

4.  Gonsptracies  afiecting*  public  trades;  as  combinations  to  prevent 
an  indiridnal  from  exercising  his  particular  trade  (r),  or  among  work* 


(I)  A.  ▼.  Lord  Or€^  eed  oM«rv,  3  nsM  emi  otker^^  3  Bf .  ft  S.  67. 

Stste  Trials,  619 ;  1  EMt,  P.  C.  460.  (g)  12.  ▼.  1#«ip^  mI  o/tov,  6  T.  R. 

(m)  Id.  Hid.    See  alM  It.  T.  Deianal  619—638. 

eed  oiken,  3  Bar.  R.  1434.  (r)  H.  t.  Beeim,  1  Letch,  C.  C.  S74, 

Stnu  196.  at  dted  bj  Lord  jntaOoroiyil,  13  Bast, 

3  lost  148.  231. 


(p)  R,y,  D9  Btnmger^  Lord  Oodkm 
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aoi  to  raise  tbeir  wages ;  coacertod  schemes  to  cheat  by  pietencee  of 
oee  being  a  mevehant  and  the  other  a  bioker,  and  so  to  sell  ua^ 
wholesome  and  useless  piovisioBa  in  barter  for  artides  of  ralue  («); 
sad  flchemee  to  cairj  on  an  exteasiTe  tystem  of  swindling  (0* 

5*  Conspiracies  wiongfiilly  to  psejudice  another  by  the  nsa  of  some 
hUtj^  though  neither  the  injury  nor  the  fidsity  would  be  indictable  in 
tkemselffes ;  and  this,  whether  the  bjury  be  calculatarl  to  aflfeet  the 
person,  the  property,  or  the  character  (a).  Thus,  a  conspiracy  t» 
dsitroy  the  repwtalion  of  an  individual  by  imputing  mere  immo* 
"^i^  (') »  to  charge  a  man  Msely  as-  the  (ather  of  a  bastard  child  (y )  9 
to  wt  up  a  fictitious  claim  to  an  estate,  and  marry  under  fiaigned 
names  in  order  to  give  a  colour  to  the  title  (js) ;  and  to  defraud  aa 
iadividttal  of  money  by  wilfully  misrepresenting  fiuts  or  concealing 
truth,  are  indictable  as  conspiracies.  But  no  indictment  will  lie  for 
conspiriag  to  give  a  fiJse  warranty,  e.  ^.,  of  a  horse,  without  actual 
proof  that  the  parties  concerted  to  efiecc  a  fraud,  and  not  merely  that 
they  took  oa  themselves  to  make  assertions  severally  which  proved  to 
begioundleas  (a). 

6.  Conspiracies  to  eflbct  any  flagrant  immorality,  as  the  seduction 
of  a  young  My  from  her  father  (6). 

7.  Conspiracies  by  parish  ofl&cers  to  procure  by  sinister  means  un** 
suitable  mafriages  between  paupers,  in  order  to  discharge  one  parish 
and  charge  another,  have  been  hdd  indictable,  not  only  on  the  ground 
of  the  injury  done  to  the  parish  charged,  but  of  the  profanation  of  the 
— uciiage  tie  (c)«  But  where  a  young  man  beknging  to  one  parish  had 
gotten  with  child  a  young  woman  belonging  to  another,  and  the  parish 
offieers  of  the  woman's  parish  gave  the  aum  two  guineas  to  marry  her, 
with  the  consent  of  his  father,  and  both  parties  were  willing  to  marry, 
it  was  holden  by  BtMer^  J.,  that  no  indictment  for  conspiracy  could 
be  supported  (d). 

8.  Conspiracies  to  express  a  preconcerted  disapprobation  of  an  actor 
or  dramatic  performance  exhibited  on  the  public  stage  («). 


(t)  IL  ▼.  Maemriif  mid  Fordmbwrgh, 
3  Uid  B«ym.  1179.  See  2  Bart,  P.  C. 
824  ;  and  JUfiMT.  (MM,  6  Mod.  42. 

(0  R.  ▼.  ROmUt  1  Caoipb.  399. 

^•)  Hawk.  b.  1,  a.  72,  s.  2. 

i#)  1  Bis.  Rep.  392. 

(r)  Jt.  T.  Armttromg,  1  Ventr.  301 ; 
tea  form,  pott. 

U)  R.  T.  RoMMoe,  1  Loach,  39. 

(a)  R.  ▼.  Pywttt  omI  oik€r$f  1  Stark. 
Rop.  432. 


{b)  M.r.LordOregandotk0^,^SL, 
Tr.  519 ;  Boat,  P.  C.  460. 

(e)  R.  ▼.  Tarramt,  4  Burr.  2106; 
R.  T.  HMtri,  1  Baat,  P.  C.  461|  R.v. 
OMi|itoii,Cald.246;  R.r.8mard§iaL 
1  Ad.  &  BL  706;  3  Nov.  ft  Man.  557. 

(d)  R.  ▼.  Fawier,  1  East's  P.  C.  461 1 
and  soo  R.  ▼.  SmMtd  t$ai.l  Ad*  &  Bl. 
706,  pof#.  Chap.  XI.  s.  11. 

(«)  Clifwrd  ▼.  Brtmdon,  2  Campb* 
369>  tmU. 
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IndicimentJ]~^The  offence  of  conspiracy,  from  its  nature,  cannot 
be  committed  by  one  alone ;  and,  therefore,  a  husband  and  wife  can* 
not  be  indicted  for  conspiracy  without  others  (/)•  But  if  H.  is  in* 
dieted  for  that  he  with  A.  and  with  many  others  conspired,  &c.,  and 
the  bill  is  found  against  one  only,  he  may  be  conricted  of  conspiring 
with  his  associates  while  they  remain  untried  (g).  And  even  where 
the  other  defendant  has  pleaded  and  is  alire,  but  has  not  been  tried, 
a  yerdict  of  guilty  of  conspiring  with  him  may  be  sustained,  and 
judgment  giren  on  it,  although  it  is  possible  that  he  may  afterwards  be 
acquitted  (A).  A  man  may  also  be  convicted  of  conspiracy  with 
persons  unknown,  if  the  evidence  will  sustain  such  an  allegation  (0- 
Counts  for  other  misdemeanours  may  be  joined  with  counts  for  con- 
spiracy ;  and,  in  fact,  counts  alleging  the  commission  of  an  offence  are 
often  added  to  others  for  a  conspiracy  to  effect  it. 

Where  the  object  of  a  conspiracy  is  in  itself  illegal,  it  is  not  neces- 
sary to  state  the  means  by  which  it  was  proposed  to  accomplish  the 
purpose  (A),  they  being  **  matter  of  evidence  to  prove  the  chatge,  and 
not  the  crime  itself  (/).  And  it  has  even  been  holden  that  an  in- 
dictment charging  the  defendants  with  conspiring  **  by  divers  false 
pretences  and  subtle  means  and  devices  to  obtain  from  A.  divers 
large  sums  of  money,  and  to  cheat  and  defraud  him  thereof,"  is  suf- 
ficient, without  Bpecitying  any  of  the  **  pretences,  means,or  devices'*  (m). 
As  the  gist  of  the  offence  is  the  conspiracy,  even  where  the  object  of 
it  is  in  itself  illegal,  it  is  never  necessary  in  such  a  case,  though  usual, 
to  state  any  avert  act  done  in  pursuance  of  the  conspiracy;  and  counts 
omitting  such  statement  should  always  be  inserted  (a).  But  when  it  is 
relied  on  for  a  prosecution,  that  a  particular  proceeding  is  a  conspiracy, 
because  it  is  to  be  carried  into  effect  by  unlawful  means^  such  illegal 
means  and  overt  acts  must  be  stated  as,  if  proved,  will  amount  to  aa 
offence  (o). 


(f)  Hawk.  B.  1,  c.  72,  b.  8. 

Qi)  ffeme'i  eoie,  cited  and  acted  on  in 
&  T.  Knminliy  and  Moor,  Strm.  193. 
On  motion  in  arrest  of  jadgment  on  the 
ground  that  H.  conld  not  hare  conspired 
with  A.,  the  court  gave  judgment  against 
H.,  saying  it  was  found  that  he  did  con- 
•pire  cum  muUu  aliU,  and  that  it  might 
be  io  laid. 

(A)  R.  T.  /.  a.  Suttom  Cooke,  5  B. 
&  C.  538. 

(i)  R.  T.  Seott,  3  Burr.  R.  1262.  See 
Jtcf  .T.  Coipar  and  otkert,  2  Moo.  C.  C. 
101. 

{k)  R,  T.  Beeioi,  Leach,  C.  C.  274, 


8,  C.  in  note ;  13  East,  R.  230. 

(0  Per  Buller,  J.  in  R,  t.  Eeciet,  1 
Leach,  C.  C.  277 ;  and  see  Stra.  193; 
1  Vent.  304. 

(m)  X.  T.  Gi/I «/«/.  2  B.  &  Aid.  204  ; 
a  ease  supposed  to  have  gone  the  utmost 
length  of  constmctiTe  conspiracy. 

(»)  Id.  i  Rt§.  v.  Biot  €i  ai.  2  Lord 
Raym.  il67;  R.  v.  Beelm,  1  Leadi, 
274  ;  R,  T.  Kiimer9h$  and  Moor,  Stra. 
193. 

(e)  See  per  Lord  Dmman^  C.  J.,  1 
Ad.  &  El.  714 ;  and  per  WUtUtmi,  J.. 
id,  716,  R,  T.  Seward  et  al. 
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Death  of  one  Defendant  before  Trial.] — ^If  one  of  two  persons  in- 
fer conspiracy  dies  between  indictment  found  and  trial  had,  and 
die  trial  goes  on  notwithstanding,  as  against  both,  without  any  suggestion 
of  death  being  entered  on  the  record,  it  is  no  ground  of  venire  de  novo 
as  for  a  mistrial  (/»). 

General  Outline  of  an  Indictment  for  Conspiracy. 

Thai  A.  B.  late  of,  &c.  {kert  $taie  ike  namei  and  addiiioru  of  ail  the  d^endante'] 
haaf  penons  of  eril  minds  and  dispositions,  on,  &c.  at,  &c.  [the  venue"]  {q)  unlaw- 
faflf  and  wkkedlj  lor,  if  the  eonepiraey  be  malicioue,  eay  **/al9ely  and  ma/t'et- 
a«y*]  did  coQspire,  combine,  confederate,  and  agree  together  (r)  to  Ihere  etate 
tie  oijfeei  of  the  ecmtpiraey,  ae  in  the  following  precedenteS]  And  the  jarors 
aforesaid,  upon  their  oath  aforesaid,  do  farther  present,  that  the  said  A.  6.,  &c. 
is  ponmaBoe  of  and  according  to  the  said  conspiracy,  combination,  confederacy, 
sod  agreenent  between  them  the  said  A.  B.,  &c.  as  aforesaid,  had,  did  (»)  on,  &c. 
tf,  Ac  [the  place  where  the  overt  act  took  place"]  {here  eet  out  the  overt  acte  qf 
rstpif'Bcy]  agunst  the  peace  of  onr  said  Lady  the  Queen ,  her  crown  and  dignity. 
[Add  a  eeeomd  count,  etopping  at  the  etatemeni  of  the  eonepiraey,  omitting  tke  overt 
eett,  mmd  caneimding  ae  above.] 

Im£ciment  for  a  Conspiracy  to  make  a  great  Riot  and  to  demolish 

WallSf  Buildings,  and  Fences. 

That  A.  B.  late  of,  &c.  [naming  tke  otker  drfendante]  together  with  diyers  other 
eril  disposed  persons,  to  the  jarors  aforesaid  as  yet  unknown,  heretofore,  to  wit,  on, 
&e.  with  Ibrce  and  arms,  at,  &c.  aforesaid,  did  nnlawftilly  conspire,  combine,  con- 
federvte,  and  agree  together  unlawfully,  riotously,  and  routonsly,  to  break  down, 
paU  down,  prostrate,  demolish,  and  destroy  a  certain  wall,  and  certain  other  erec- 
tions, balding*,  posts,  pales,  rails,  and  fences  of  one  C.  D.  there  then  erected, 
standing  and  being  near  a  certain  dwelling-house  and  premises  of  the  said  C.  D. 
there  siftnate.  And  the  jurors,  &c.  that  in  pursuance  of  the  said  conspiracy,  com- 
biaatuns,  confederacy,  and  agreement  so  as  aforesaid  had,  they  the  said  A.  B.  &c. 
sftenrards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  with  force  and  arms,  did 
■alawfolly,  riotously,  and  routonsly  assemble  and  meet  together,  near  to  the  said 
dwdfing-booBe  and  premises  of  the  said  C.  D.  and  near  to  the  dwelling-houses  and 
of  diyers  other  liege  subjects  of  our  said  Lady  the  Queen,  there,  and, 
so  aoembled  and  met  together,  then  and  there  unlawfully,  riotously,  and 
mtooaly  did  make  a  great  noise,  riot,  disturbance,  and  affray,  and  staid  and  con- 
tiaaed  there  making  such  noise,  riot,  disturbance,  and  affray,  for  a  long  time,  to 
wit,  fiar  the  space  of  five  hows,  and  thereby  for  and  during  all  that  time,  there 

{p)  Beg,  ▼.  Kenriek  and  anotker,  13  and  inferred    from    collateral   circum- 

L.  J.  (M.  C.)  135.  ttances,  1  Bla.  R.  392  ;  R.  v.  Pareonsi 

(f)  The  venue  must  be  laid  where  the  and  it  may  be  proved  by  the  prisoners' 

eMspiraey  is  entered  into,  not  where  it  expressions,  though  without  forther overt 

takes  effect,  1  Lord  Raym.  370.  act,  R.  v.  Kinnereley  and  Moor,  Stra. 

(r)  The  fact  of  eonspiraey  need  not  193. 

be  £recdy  proved,  but  may  be  collected  («)  See  above,  as  to  overt  acts. 

2  a 
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gretUy  diirtwrbed,  difqaietod,  tenifiad,  and  abnMd  the  mM  C.  D.  and  bit  wife  wd 
funilj  in  the  peaceable  posiesaioii  and  enjoyment  of  hie  aaid  direUing4ioaae  and 
premiaeay  and  also  greatly  disturbed,  disquieted,  terrified,  and  alarmed  the  said 
other  liege  subjects  of  our  said  Lady  the  Queen,  inhabiting  and  residing  hi  the  said 
dwelling-house  and  premises,  and  then  and  there  unlawfully,  riotously,  and  routously 
did  break  down,  pull  do?m,  prostrate,  demolish,  and  destroy  great  part  of  the  slid 
wall,  to  wit,  twenty  perches  of  the  said  wall,  then  and  there  standing  and  being, 
and  the  materials  thereof,  to  wit,  five  hondred  bricks,  of  a  large  Talne,  to  wit,  &c. 
unlawfully,  riotously,  routously,  and  wantonly,  did  cast  and  scatter  into  and  about 
the  Queen's  common  and  public  highway  there,  to  the  great  damage  and  terror  of 
her  majesty's  subjects,  and  against  the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  A.  B.  &c.  together  with  divers  other  eril-disposed 
persons,  to  the  jurors  aforesaid  as  yet  unknown,  heretofore  to  wit,  on,  &c.  afore- 
said, with  force  and  arms,  at,  &c.  aforesaid,  did  unlawfully  conspire,  combine,  coo- 
federate  and  agree  together  unlawfully  to  break  down,  demolish,  prostrate,  snd 
destroy  certain  other  erections,  buildings,  posts,  pales,  rails,  and  fences  there  then 
standing  and  being  the  property  of  and  belonging  to  her  said  m^esty's  sul^jects 
there  then  inhabiting  and  residing,  against  the  peace,  &c. 

And  the  jurors,  &c.  do  further  present,  that  the  said  A.  B.  &c.  together  with 
diyers  other  evil-disposed  persons,  to  the  jurors  aforesaid  aa  yet  unknown,  being 
respectively  rioters,  routers,  and  disturbers  of  the  peace  of  our  said  Lady  the  Queen, 
heretofore,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c.  did  unlawfully, 
riotously,  and  routously  aasemble  and  meet  together,  to  disturb  the  pesce  of  our 
said  Lady  the  Queen,  near  to  the  dwelling-houses  of  divers  other  liege  subjects  of 
our  said  Lady  the  Queen ;  and  being  so  assembled  and  met  together  there,  then  and 
there,  unlawfully,  riotously,  and  routously,  did  make  a  great  noise,  disturbance, 
and  affray,  and  staid  and  continued  there,  making  such  riot,  noise,  disturbance, 
and  a£fray,  for  a  long  space  of  time,  to  wit,  ficc.  and  thereby  for  and  daring  all  that 
time,  there  greatly  disturbed,  disquieted,  terrified,  and  alarmed  the  aaid  Isst-men- 
tinned  subjects  in  the  peaceable  possession,  use,  occupation,  and  enjoyment  of  their 
aaid  dwelUog-houses,  and  then  and  there  unlawfully,  riotoualy,  and  routously,  <iid 
break  down,  pull  down,  and  prostrate,  demolish,  and  deatroy  a  great  part,  to  wit, 
twenty  perches  of  a  certain  other  wall,  and  certain  other  erections,  buildings,  posts, 
pales,  rails,  and  fences,  to  wit,  twenty  other  erections,  &c.  of  the  said  C.  D.  there 
then  standing  and  being,  and  the  materiala  thereof,  containing  divers,  to  wit,  fire 
hundred  other  bricks,  &c.  of  the  said  C.  D.  of  a  lai|^  value,  to  wit,  &c  unkwfally, 
riotously,  routously,  and  wantonly,  did  caat  and  scatter  into  and  about  the  laid 
common  and  public  highway  there,  to  the  great  damage  and  terror  of  the  said  C.  D. 
and  her  majesty's  other  liege  sulgects  against  the  peace,  &c 

Indictment  for  Conspiracy  to  obtain  Money  by  false  Pretences  (t). 

First  count.  That  T.  K.  late  of,  &c.  horse  dealer,  and  T.  K.  the  younger,  late  of,  &c* 

(/)  A  conviction  on  this  count  was  tain  goods  by  false  pretences  did  not 

upheld  in  Meg,  v.  Kenrickf  sen.  and  Ken*  allege  the  property  in  the  goods  so  to  be 

riei,  jwn.  12  L.  J.  (M.  C.)  135,  Trin.  obtained  in  any  one,  it  was  held  bsd, 

1843.    There  was  another   count  for  Meg,  v.  Parker  and  othert,  3  Q«  B.  R* 

false  pretences  which  was  bad.    Where,  292 ;  2  6.  &  D.  709 ;  Rtg,  v.  Nortm^ 

however,  a  count  for  conspiring  to  ob-  oii^a. 
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r,  hang  evil  dkpoteii  psnou  and  Mokiiig  to  get  their  Itfiag  bj  Tuioos 
iikli»  bmdakmtf  and  dMhoBMt  pra(BtiGea»  on,  &e.  with  force  end  ami,  at»  &e* 
tvedkr  «th  diren  other  evil  diapoaed  penona  nnlawfiiUy,  frandalendy,  and 
keathXtf  did  ftmhhir,  ooni^re,  eenfederate,  and  agree  together  by  diven  fidae 
Tjnimam  lad  lobtlo  meana  and  devicee  to  obtatn  and  aeqoire  to  themaalvea  of  aad 
tnm  eaa  6.  W.  F.  («)  diven  laige  snaM  of  nonej  of  the  moniea  of  the  aaid  O. 
W.  F.nd  to  dieat  and  defrand  him  thereof  to  the  great  damage,  ke* 

Ui  Ommi,  laid  a  oonqpiraoj  to  aeqaire  to  K«  een. 

M  Ctaa^  to  aoqure  to  K.  jon. 

hUttwtent  for  comspiring  to  disturb  a  Party  in  the  Possession  of  his 
Lands^  and  to  deprive  him  of  them  (x). 

IW  Jamea  Stamp  Satton  Cooke^  J.  R.  IftiUs,  Rachaid  Sntton  Cooke,  anddhiers 
to  the  jvronafoieiald  aa  yet  unknown*  being  penona  of  evil  minde  and 
on,  &e.  with  foree  and  arma,  at,  &c.  uidawfnlly  and  wickedly  did  con* 
9iR»  wimbine,  eonfedente,  and  agree  together  nnUwfnUy  and  wgoftly  to  diatnrb, 
«d  diaqniet  Sir  Geeige  Jeningham,  Bart,  in  the  peeeeable  and  qniet  poe» 
eeeapaftiott,  and  eejoyaaent  of  certain  maaora,  mcaanegea,  landa,  and  hare- 
and  pfonieea*  aitnate  and  being  in  the  aaid  eouity  of  8.  of  which  he  the 
Sv  G.  J.  then  waa»  and  for  a  hmg  time  had  been,  peeceably  and  qniatiy  pee* 
and  aiao  to  deprire  hhn  of  certain  iaanaa  and  profila  ariaing,  iaaaing,  and 
therefrom,  and  of  the  rente,  iaeoea,  and  proita  of  certain  other  landa, 
and  premiaea,  aitnato  and  being  in  the  aaid  comity,  whereof  certain 
thai  were  in  peeeeable  and  qniet  poaaeaaion  aa  tenanta  of  the  aeid 
Sr  6.  J.  by  nnlawfol  meana  and  devicea. — ^Firat  overt  act,  that  the  aaid 
i.  S.  8.  C.  in  pvafnanoa  of  the  aaid  nnlawfnl  and  wicked  oonapiracy,  combination, 
Mafiriamey,  and  agreement,  and  for  carrying  llie  same  into  effiact,  did  afterwards, 
la  eit,  on,  &c  with  force  and  arms,  at,  &o.  break  and  enter  a  certain  meaaaage, 
aOad  Stafi»ni  Cnatle,  aitnato  in  the  connty  aforeaaid,  whereof  the  aaid  Sir  6.  J.  hdl 
ltB|  been,  and  then  waa,  in  the  peaoeeble  and  qniet  poaaeaaion.^^ccond  orert  aet, 
te  i.  &  S.  C.  on,  &c.  at,  ate.  did  fidady,  frandnlentty,  and  wiUblly  afirm  to 
W.  H.  C  and  diren  other  peraona,  that  he  the  aaid  J.  S.  8.  C.  had  been  appointed 
^|ttt  te  the  aaid  R.  S.  C.  hia  brother,  by  the  honae  of  peera ;  whereaa,  in  troth,  he 
^  Bot  been  appointed  agent  to  the  said  R.  S.  C.  by  the  honae  of  peera,  as  he  the 
■id  J.  8.  S.  C.  then  and  there  well  knew. — Third  overt  aet,  that  in  farther  par* 
■■■He,  Itc.  seid  J.  R.  M.  on,  &e«  at,  &c.  did  nnlawAiUy  pretend  and  asanme  to  hold 
tcovt  ket  and  oonrt  baron  of  the  aaanor  of  F.  in  the  said  connty,  as  the  steward 
tkinaf  to  R.  8.  C«  whom  he  then  and  there  rapreeented  to  be  lord  of  the  aaid 
naar,  the  aaid  Sir  6.  J.  then  being  in  the  peaceable  occnpatioa  of  the  aaid  manor 
«  J.  R.  M.  then  and  thaae  well  knew,  to  tlie  great  daaaage  of  Sir  6.  J.,  Ac  and 


2ad  Omni  exectly  similar,  without  overt  acta. 

3f^  Gmal.— That  ddendanta  and  ton  other  peraona,  on,  &c  with  force  aad  arma, 


(«)  8Sk  Kmf  T.  tke  Qiteen  (in  error)      1823.     Removed  into  K.  B.     See  R.  v. 
Q.  B.  9  May,  lg45.  /.  8.  8.  Cboke,  2  B.  &  Cr.  618  ;  5  id. 

(')  Voaad  at  Stafford  snmmer  assises,      538;  4  Dowl.  &  Ry.  114;  7  id.  673. 
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at,  &c.  did  conspire,  &e.  to  ernue  amd  jtroeure  a  Urge  number  rf  timber  treet, 
lowing  and  being  in  certain  lands,  situate  in  the  said  ooonty  of  S.,  and  then  end 
long  before  in  the  peaceable  possession  of  certain  tenants  of  the  said  Sir  O.  J.,  snd 
the  same  then  being  the  property  of  the  said  Sir  6«  J.,  nnlawfoUj  and  agsinst  the 
will  of  the  said  Sir  G.  J.  cnt  doirn,  felled,  snd  prostrated,  and  to  get  the  same  into 
their  possession,  and  convert  and  dispose  of  the  timber  thereof  to  their  own  vie.— 
Orert  act,  that  J.  S.  S.  C.  on,  &c.  at,  &e.  did  obtain  and  procure  diTcrs  Isbonren 
to  cut  down,  fell,  and  prostrate  diYors  of  the  said  trees,  and  the  said  labowers  did 
accordingly  then  and  there,  by  his  directions,  with  force  and  arms,  nnlawfiiUy  and 
Tiolently  break  and  enter  diyers,  to  wit,  twenty  closes  wherein  the  said  trees  were 
growing  and  being  as  aforesaid,  and  nnlawfolly  cnt  down,  fell,  and  prostrate  divers, 
to  wit,  one  hundred  of  the  said  trees,  and  did  take  and  carry  away  the  same,  to  the 
great  damage,  &c. 

4tk  Cfnmt, — Exactly  the  same  without  overt  acts. 

5th  Qnmt. — Did  conspire,  &c.  nnlawlully  and  wickedly  to  cheat,  defraud,  and 
impoverish  M.  P.,  W.  R.,  J.  D.,  and  divers  other  persons,  who  then  and  there  law- 
fully held  and  enjoyed  divers  messuages,  lands,  and  tenements,  situate  and  being 
in  the  county  aforesaid,  as  tenants  thereof  to  the  said  Sir  6.  J.  and  nnlawfolly  and 
Ihiudulently  to  obtain  from  them  divers  large  sums  of  money,  by  causing  to  be 
believed  by  the  said  tenants  that  the  said  R.  S.  C.  had  a  daim  of  title  to  the  laid 
messuages,  lands,  and  tenements,  which  was  admitted,  received,  and  allowed  by  the 
said  Sir  6.  J.  the  landlord  of  the  said  tenements,  to  be  good  and  valid ;  whereas,  in 
truth  and  in  fact,  they  the  said  [defendants]  then  and  there  well  knew  that  the  laid 
R.  S.  C.  had  not  a  claim  of  title  to  the  said  messuages,  lands,  and  tenement!,  or 
any  of  them,  admitted,  received,  or  allowed  by  the  said  Sir  O.  J.  to  be  good  and 
valid. 

Overt  act  by  J.  S.  S.  C,  that  he,  on,  &c.  at,  &c.  did  falsely,  frandulently,  and 
wilfully  misrepresent  to  the  said  J.  D.  then  being  a  tenant  of  aaid  Sir  6.  J.  of  cer- 
tain of  the  aaid  measuages,  lands,  and  tenements,  and  then  owing  certain  rent  in 
respect  of  the  same ;  and  to  J.  K.  the  son  of  the  said  W.  R.  who  then  held  certam 
moniea  of  his  father,  who  then  was  tenant  of  certain  of  the  said  messuages,  &e.  of 
the  said  Sir  6.  J.  and  then  and  there  owed  rent  for  the  same ;  that  he  the  wid 
J.  S.  S.  C.  then  had  in  his  possession  a  letter  of  the  said  Sir  G.  J.  recognising  the 
justice  of  the  claim  of  the  said  R.  S.  C.  to  the  said  messuages,  &c. ;  whereu,  in 
truth  and  in  fact,  the  said  J.  S.  S.  C.  had  not  in  his  possession  a  letter,  &c.  [re- 
ptating  at  abwe]^  as  he  the  said  J.  S.  S.  C.  then  well  knew,  and  therebylie  the  nid 
J.  S.  S.  C.  did  fialsely  and  fraudulently  then  and  there  receive  and  obtain  from  the 
said  J.  D.  a  large  sum  of  money,  to  wit,  the  sum  of  £  of  his  monies ;  and 

from  the  said  J.  K.  a  large  sum  of  his  money,  to  wit,  the  sum  of  £  of  the 

monies  of  his  said  fiither  W.  R. 

Second  overt  act  by  J.*  S.  S.  C,  that  he  did  offer  to  M.  P.  then  being  tensnt  of 
the  said  Sir  G.  J.  of  certain  messuagea,  &c.  to  obtain  for  her  a  lease  of  the  pre- 
mises of  which  she  was  then  so  tenant,  from  the  said  R.  8.  C. ;  and  thereupon  he  the 
said  J.  S.  S.  C.  then  and  there  in  pursuance  of  the  said  last-mentioned  conspiracy, 
combination,  confederacy,  and  agreement,  falsely  and  fraudulently  asserted  to  the 
said  M.  P.  that  the  said  Sir  G.  J.  had  given  up  all  title  to  the  estate  whereof  the 
aaid  premises  conveyed  by  the  said  M.  P.  were  parcel ;  and  abo,  that  he  the  ssid 
J.  S.  S.  C.  had  a  letter  from  the  sud  Sir  G.  J.  to  prove  that  he  had  so  given  up  sll 
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tide  «D  tk«  aid  estate,  whereas,  in  truth  and  in  fact,  the  aaid  Sir  6.  J.  had  not 

gmn  wp  all  title  to  the  said  estate,  as  he  the  said  J.  S.  S.  C.  well  knew ;  and 

wkmut  IB  tnith  and  in  iact,  the  said  J.  S.  S.  C.  had  not  a  letter  from  the  said  Sir 

6.  J.  to  prore  that  he  had  given  np  such  title.    To  the  evil  example,  &c. 

m  Cb«B/.— Exactly  similar  to  5th,  but  without  overt  acts. 

7H  Cbm/.— -Did  conspire,  &c.  by  nnlawfol  and  vexations  distresses  and  threats 

tf  the  power  of  the  said  R.  S.  C.  under  the  title  of  Lord  Stafford,  to  molest,  dis- 

tirb,  sad  disqnet  divers  persons,  who  then  and  there  lawfully  held  and  enjoyed 

Am  neMuages,  lands,  &c«  situate  in  the  said  county,  as  tenants  thereof  to  the 

Ml  Sr  6.  J.  [Overt  act  by  J.  S.  S.  C,  that  he  "  did  unlawfully  and  fraudulently 

■ae  sod  sign  as  agent  to  the  said  R.  S.  C.  by  the  title  of  Lord  S.  a  certain  war- 

nst  sf  distress  for  rent  on  the  premises  occupied  by  one  Philip  Seckerson,  a  parcel 

of  the  aessuagea,  &c.  last  aforesaid,  as  tenant  thereof  to  the  said  Sir  6.  J.,  under 

m  bj  eolovr  whereof  the  gooda  of  the  said  P.  S.  on  the  said  premises,  being  of 

gnst  vaiae,  to  wit»  &c«  were  afterwards,  to  wit,  on,  &c«  at,  &c.  taken  and  seized 

■  Iv  end  in  the  name  of  a  distreu  for  rent  pretended  to  be  due  to  the  said 

L  S.  C.  under  the  title  of  Lord  S.  for  the  said  premises."]    To  the  evil  ex 

8fl  Cbmf.^  Exactly  similar,  without  overt  acts. 

PuniskmeniJ] — ^The  old  punishment  for  conspiracy,  when  its  object 
vas  the  fake  accusation  of  a  party  of  a  capital  crime,  was  what  was 
called  "  the  mUtmous  judgment  :*'  by  which  the  offenders  were  made 
iiwompetent  to  appear  as  jurors  or  witnesses,  forfeited  all  their  goods 
ud  chatteb,  and  the  profits  of  their  lands  for  life ;  and  were  sentenced 
to  have  **  their  lands  wasted,  their  houses  razed,  and  their  bodies  com- 
mitted to  prisoo/*  This  piece  of  barbarity  has  long  fallen  into  disuse, 
ud  the  judgment  has  not  been  pronounced  for  several  centuries.  The 
pQmihment  of  conspiracy,  at  the  present  day,  is  fine  and  imprisonment, 
in  the  discretion  of  the  court.  Before  the  abolition  of  the  pillory  for 
tbisoSmcey  by  56  6.  III.  c.  128  (y),  that  punishment  was  sometimes 
inflicted.  It  was  formerly  held  that  the  conviction  of  a  party  ren- 
dered him  incompetent  as  a  witness  (2) ;  but  6  &  7  Vict.  c.  85.  is  con- 
clusive to  the  contrary. 

(y)  Jadgment  of  pillory  abolished  in  also  per  Sir  W.  Seottf  2  Dods.  R.  174 ; 
«D  cases,  7  W.  IV.  &  1  Vict.  c.  23.  Crowther  v.  Hqpwood,  3  Stark.  C.  N. 


(z)  Co.  Ut.  56;  2  Hale  277;  see      P.  21. 
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SECTION  IX. 

Cruelty  to  Childrrk,  Servants,  or  Paupers. 

As  to  the  law  upon  this  subject,  see  ante,  pp.  314,  320.  It  has 
been  held  that  a  married  woman  living  with  her  husband  is  not  indict- 
able for  not  suppl3^ng  her  illegitimate  child  with  sufficient  food,  anlen 
she  neglected  doing  so,  after  her  husband  had  supplied  her  with  food  to 
give  to  it,  or  money  to  buy  such  food  for  its  use,  for  in  these  cases  she 
is  in  the  nature  of  servant  to  him,  and  nothing  turns  on  her  character 
as  mother  (z). 


Indictment  againet  a  Mistress  for  not  providing  sufficient  Food  for  a 
Servant  J  keeping  her  without  proper  Warmth,  ^c.  (a). 

That  one  E.  R.  late  of,  &c.,  the  wife  of  S.  R.,  unlawfully  and  malicioiisly  contiiTing 
and  intending  to  hurt  and  injure  one  £.  W.,  being  a  lerrant  to  her  the  said  E.  R.,  and 
an  infant  qftetuler  years ^  to  wit,  qfthe  age  qf  y^ore,  under  the  dowMxm  and 

eontroui  qfthe  eaid  E,  R.,  and  unable  to  provide  for  herself,  heretofore,  to  wit,  on, 
&c.,  and  on  divem  other  days  and  times  ai  well  before  aa  .after  that  day,  with  force 
and  arma,  at,  &e.,  unlawftilly,  wilfhlly,  and  malidoualy  did  omit,  negloet,  and  refese 
to  protida  for  and  give  and  adminiater  to  the  aald  B.  W.  snfident  meat  and  drisk 
neoeasary  for  sustenance,  support,  and  nourishment  of  the  body  of  her  4fae  said 
B.  W.,  and  did  then  and  there  expose  the  said  E.  W.  to  the  cold  and  indemency  of 
the  weather  (Jb),  aa  well  within  as  without  the  house  wherein  the  said  £.  R.  then 
dwelt,  and  kept  the  said  E.  W.  without  sufficient  and  proper  warmth  necessary  for 
the  health  of  her  the  said  E.  W.,  to  wit,  at,  &c.,  [the  add  E.  R.  on  the  sereral  days 
and  times,  and  during  all  the  times  aforesaid,  Uring  separately  and  apait  from  tiie 
said  8.  R.  her  husband,  to  wit,  at,  dec.]  (e),  eontnury  to  the  duty  of  her  the  ssid 


(ff)  R.  T.  8amd^,  7  C.  &  P.  277, 
Aiderson,  B. 

(a)  This  is  the  indictment  against 
Eliiabeth  Ridley.  2  Campb.  650,  but 
with  the  additions  suggested  by  Law- 
rence, J.,  aa  necessary  to  sustain  it. 
See  3  Ch.  Cr.  L.  lat  ad.  861,  and  R,  t. 
PHend,  Russ.  &  Ry.  C.  C.  20.  Unless 
the  child  be  of  tender  years,  unable  to 
provide  for  itself,  and  is  under  the  con- 
trol of  the  defendant,  so  as  to  be  tmable 
to  take  any  steps  by  leaving  the  service, 
or  remonstrating  or  complaining  to  a 
magistrate,  mere  nonfeasance  respecting 
her  would  be  a  mere  breach  of  contract, 
and  not  indictable,  see  R,  v.  Ridley, 
and  R.  v.  FHend, 

(b)  Aa  to  this  part  of  the  charge,  see 
ante,  p.  314,  320. 

(c)  Where  the  offender  is  a  married 


woman,  living  with  her  haBband,itii 
necessary  to  state  (and  prove)  instesd  of 
the  matter  above  placed  within  brackets, 
either  that  the  child  was  imprisoned  by 
her,  which  is  sufficient  to  show  her  do^ 
to  provide  it  with  food  (Rey.  v.  EUie- 
Mh  Edwarde,  8  C.  &  P.  611,  Pattmm, 
J.),  or  to  allege  as  follows :— "  the  said 
—  husband  of  the  said  —  on  the 
several  days  and  times,  and  during  sU 
the  times  aforesaid,  having  provided  the 

said with  sufBdent  meat,  drink, 

and  victuds  necessary  for  the  msinte- 
nance,  support,  and  nouriahment  of  the 

body  of  Uie  add ,  and  with  sdB- 

dent  firing,  covering,  bedding,  and  other 
necessaries  proper  and  requidte  for  sus- 
taining, supporting,  maintaining,  cloth- 
ing, and  reating  the  body  of  the  said 
*—  and  covering  the  same  from  the 
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S.  R.,  «  Ae  mistren  of  the  laid  E.  W.  in  that  behilf,  bf  reason  of  all  which 
ptHlRi  ihe  tiw  laid  E.  W.  aftenrafdi,  to  wit,  on,  &e.  became  and  was,  and  for 
a  loaf  tkae,  to  wit,  tbe  apaee  of  fix  months,  then  nest  foUowing,  oontinaed  to 
bt  voy  wnk,  side,  and  ill,  and  greatly  consumed  and  emaciated  in  her  body, 
to  wit,  at,  ftc  aforesaid,  to  the  great  damage  of  the  said  E.  W.,  and  against  the 

In£clment  far  neglecting  to  provide  an  Apprentice  of  tender  Years 
wiik  suficient  Food^  Clothing,  Bedding,  and  otfier  Necessaries, 

list  one  T.  F.  late  of,  ftc,  at,  &c»  did  take  and  reoeiTe  one  S.  Q.  into  the 
dedfiag-hswe  of  the  said  T.  F.  as  an  apprentiee  of  the  said  T.  F.  to  be  by  him 
tmted,  BuintaiBed,  and  snpported  as  an  apprentice  of  him  the  said  T.  F.,  and  did 
far  a  loag  tiaae  have  and  keep  her  in  the  said  house  as  such  apprentice  as  aforesaid, 
Ml  Hat  aftsrwarda,  to  wit,  on,  Ac.,  and  on  diners  other  days  and  times,  as  well 
after  that  day,  and  during  the  said  time  he  so  had  and  kept  her  in  the 
sndi  apprentice,  the  said  T.  F.  did  with  force  and  arms  unlawfully 
mi.  isjirioualy ,  and  without  the  conaent  of  the  said  S.  Q.  and  against  her  will,  and 
■didoiriy  and  vnlawfuUy  intending  to  hurt  and  injure  the  said  S.  Q«,  she  the  said 
8.  Q.  being  such  apprentiee  to  the  said  T.  F.  as  aforesaid,  and  then  and  there  being 
of  feeader  years,  to  wit,  of  the  age  of  ■  years,  and  under  the  domi- 


aioa  and  eontiwul  of  the  said  T.  F.  and  unable  to  provide  for  henelf,  did  neglect 
uA  refuse  to  find  and  proTide  for  and  to  give  and  administer  to  her,  being  so  had 
aid  kept  as  such  apprentice  as  aforesaid,  sufficient  meat,  drink,  nctnals,  wearing 
ipperd,  bedding,  and  other  necessaries  proper  and  requisite  for  the  sustenance, 
■ppett,  BBaintenance,  clothing,  covering,  and  resting  the  body  of  the  said  S.  Q.,  by 
Mas  whcnof  abe  became  cmscisted  and  nearly  starred  to  death,  and  the  oonstitn- 
tisBsud  frame  of  her  body  was  greatly  hurt  and  impaired,  to  the  great  damage,  &c. 
md  agunat  the  peace,  &e.  (d). 

apprentiee  was  to  serve  during  the  term, 
and  the  master  during  tliat  term  waa  to 
**  fmd,  provide,  and  aUow  to  the  said  ap- 
prentice meet,  competent,  and  suffideint 
meat,  drink,  apparal,  lodging,  washing, 
and  other  things  necessary  and  fit  for  an 
apprentice,  that  she  be  not  any  way  a 
charge"  to  the  party  binding  her,  "  and 
to  instruct  her  in  housewifery."  The 
wife  was  acquitted,  and  the  male  pri- 
soner convicted  and  impriaoned.  After 
two  BBoetings  of  all  the  judges,  and  some 
differenoe  of  opinion,  the  general  opinion 
waa  that  it  waa  an  indUctable  misde- 
meanour to  refuse  or  neglect  to  provide 
suffident  Ibod,  bedding,  &e.,  to  any  in- 
frmt  of  tender  years,  whether  child,  ap- 
prentiee, or  servant,  unable  to  provide 
ibr  and  take  care  of  itaelf  ,  whom  a  man 
waa  obliged  by  duty  or  oontract  to  pro- 
vide fer,  so  as  thereby  to  injure  its 
health ;  bnt  that  the  indictment  was  de- 
footive  in  not  stating  the  child  to  be  of 


cold  and  indflmeney  of  the  weedier," 
B'  C.S  for  her  crime  is  the  wilfhlly  neg- 
het^  to  ddiver  the  food  to  the  child 
ifbr  the  huAand  had  provided  it  (JL 
v.  Smatder;  7  C.  &  P.  279,  AUermm, 
B).    A  mother  would  be  liable  for  the 

of  not  snekling  her  un- 
iaCsnt  if  she  is  able  to  do  so ; 
though  if  she  be  married,  her  husband 
voail  be  bound  to  provide  food  for  an 
flUcr  child.  See  per  PMtimam,  J.,  Hey. 
▼.EdwerA. 

fi)  See  JK.  ▼.  FWend,  cor.  L»  Bitme, 
i.  Enter  Aas.  1801 ;  R.  &  Ry.  20, 
died  by  JLawrcnee,  J.,  in  2  Campb.  651. 
There  were  two  indietmenta  for  ill  ueage 
^  too  foaeale  apprentiees  of  the  reapeo- 
liva  ages  of  12  and  14.  Ite  wife  of 
ftiead  was  indided  with  Urn,  and  the 

barged  agamst  both  pn* 
mek  ^ikemt'*  the  inden- 
of  sppwtieeship  and  asdgnment 
^  dKm  were  given  In  evidenee.    Baefa 
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Indictment  for  cruelly  beating  and  ill'treating  an  Apprentice^  and 

keeping  her  from  Necessary  Food. 

That  A.  B.  Ute  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  in  and  upon  one  E.  D. 
a  female  child  of  the  age  of  ten  years  (e),  or  thereabonts,  being  the  servant  and 
apprentice  of  the  said  A.  B.  and  in  the  peace  of  God  and  oar  said  Lady  the  Qaeen 
then  and  there  being,  did  make  an  assanlt,  and  with  certain  rods,  whips,  sticks,  and 
cords,  her  the  said  E.  D.  did  then  and  there  violently,  cruelly,  and  immoderately 
beat,  scourge,  and  strike,  and  did  then  and  there  pull  and  strip,  and  force  and 
compel  the  said  E.  D.  to  pull  and  strip  from  off  the  body  of  her  the  said  E.  D. 
certain  clothes  and  wearing  apparel,  wherewith  the  said  E.  D.  was  then  and  there 
clothed  and  covered,  so  that  the  said  E.  D.  was  then  and  there  nearly  naked  and 
uncovered,  and  her,  the  said  E.  D.,  as  well  whilst  she  was  so  covered  and  clothed 
with  the  said  clothes  and  wearing  apparel,  as  whilst  she  was  so  nearly  naked  and 
uncovered,  did  force  and  compel  to  work  and  labour  violently,  immoderately,  and 
beyond  her  strength,  in  the  business  of  the  said  A.  B.  as  a  silk  weaver,  for  the 
space  of  twelve  hours  then  next  following ;  and  her  the  said  E.  D.  so  working  snd 
labouring  as  aforesaid,  did  then  and  there  shut  up,  confine,  and  keep  in  a  certsin 
room  there  for  all  the  time  aforesaid,  without  giving  or  affording  to  her  the  said 
E.  D.  or  permitting  her  to  have  or  procure  sufficient  meat,  drink,  and  food,  for  her 
nourishment  and  support  during  that  time,  and  other  wrongs,  &c.,  against  the 
peace,  &c.     [Add  count  for  eommoii  atMv//.] 


tender  years,  and  unable  to  provide  for 
itself.  However,  as  at  the  trial  objec- 
tion was  taken  not  so  much  to  the  in- 
dictment itself,  as  to  the  evidence  ad- 
dnced  in  its  support,  it  was  thought 
right  that  the  prisoner  should  suffer  his 
whole  imprisonment.  See  R,  v.  Mere* 
ditk,  and  R.  v.  Booth,  R.  &  Ry.  47, 
cruelty  by  overseers. 

(e)  In  an  early  edition  of  this  work  it 
was  stated  in  this  place,  that  as  a  sum- 
mary remedy  by  complaint  to  one  jus- 
tice, or  to  the  sessions,  or  before  two 
justices,  was  provided,  viz,  by  5  El.  c.  4  ; 
206.  II.  c.  19;  33  G.  III.  c.  55,  in  cases 
of  ill  usage  of  apprentices  and  servants 
by  their  masters,  it  was  necessary,  in 
order  to  support  the  above  indictment, 
that  it  should  appear  on  the  face  of  it 
that  the  injured  party  was  of  such  tender 
years,  or  so  completely  under  the  con- 
trol of  the  person  indicted,  as  in  a 
certain  degree  to  preclude  relief  by  the 
other  species  of  protection  afforded  by 
the  law,  and  3  Chitt.  Cr.  L.  831  (stating 
R.  V.  Ridleff,  2  Campb.  653),  was  cited. 
But  it  has  been  shown  from  that  case  in 
pages  314  of  this  edition,  that  where 
the  conduct  of  the  master  amounts  to 
more  than  mere  non-foasance,  tnx.  to 


actual  assault,  as  laid  in  the  above  pre- 
cedent, or  to  any  act  in  nature  of  an 
assault,  as  compelled  exposure  to  in- 
clement weather,  an  indictment  will  lie 
at  common  law,  though  the  age  of  the 
injured  person  be  advanced  beyond  mere 
childhood  to  that  of  fifteen  years.  Per 
Lawrence,  J.  2  Campb.  653. 

Indeed,  it  may  be  questioned  whether 
in  any  such  case  the  original  remedy  by 
indictment  is  not  cwmMiatioe,  not  being 
expressly  taken  away  by  that  provided 
before  the  justices.  (Sde  Reg.  v.  Goa/d, 
Salk.  381,  and  cases  there  dted;  also 
R,  V.  CarMe,  ante) ;  particularly  as  tbe 
provisions  of  5  £1.  c.  4,  s.  35,  20  G. 
II.  c.  19,  s.  3,  32  G.  III.  c.  57,  and 
33  G.  III.  c.  55,  do  not  embrace  ser- 
vants not  being  apprentices;  and  the 
three  latter  acts  do  not  (even  since  4  6. 
IV.  c.  29,  s.  1,)  extend  to  apprentices 
with  whom  more  than  25/.  is  paid,  though 
20  G.  II.  c.  19 ;  82  G.  III.  c.  57;  33 
G.  III.  c.  55 ;  and  4  G.  IV.  c  29,  sie 
now  extended  to  apprentiees  where  ae 
sum  or  premium  has  been  paid  on  the 
binding,  see  5  Vict.  (sess.  2)  c.  7. 

It  would,  therefore,  seem  that  the  age 
of  the  party  is  immaterial  to  be  stated  in 
the  above  indictment. 
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Indictment  against  Overseen  for  Cruelty  to  a  Pauper, 

Tbat  OD,  &e.  one  M.  S.,  angle  woman,  wu  a  poor,  weak,  impotent,  and  infinn 
penoB,  vhollj  uiable  to  maintain  herself,  and  legally  settled  within  the  township 
of  B.  io  tbe  W.  R.  of  the  coonty  of  Y.,  and  jastly  entitled  by  the  laws  and  statates 
of  tbis  icslm  to  have  reasonable  and  necessary  support  and  relief  fonnd  and  pro- 
vided for  facr  by  the  OTeneers  of  the  poor  of  the  said  township,  and  that  J.  B.  late 
of  B.  sibresaid,  in  the  said  R.,  yeoman,  then  overseer  of  the  poor  of  the  township 
of  fi.  sfnrenid,  well  knowing  the  premises,  and  kavrng  the  taid  M.  S,  under  his 
ttn,  m  a  poor  person  of  and  belonging  to  the  said  township,  but  wilfully  and 
■■Bdomly  intending  to  injure  and  oppress  the  said  M.  S.,  on  the  daj  and  year 
afinsnd,  and  continiially  afterwards  nntil  the  day  of  the  death  of  the  said  M.  S., 
vUeb  happened  on,  &c.  at  B.  in  the  said  R.,  his  duty  in  this  behalf  in  nowise 
Kginfiog,  wHfolly,  maliciously,  and  unjustly  n^lected  and  refused  to  find  and  pro- 
vide far  the  said  M.  S.  reasonable  and  necessary  meat,  drink,  dothing,  bed  and 
bedding,  whereby  the  aaid  M.  S.  was  reduced  to  a  state  of  extreme  weakness  and 
■teity;  and  afterwards  on,  &c.  at,  &c.  through  the  want  of  such  reasonable  and 
Beeensry  meat,  drink,  clothing,  and  bed  and  bedding,  died,  to  the  great  damage, 
isjvy,  and  oppression  €f  the  said  M.  S.  and  to  the  shortening  of  her  life,  to  the 
evil  exsmple,  &c.  and  against  the  peace,  &c.  (/)•   \^Add  count /or  common  osmiv//.] 


SECTION  X. 
Embezzlement  not  amounting  to  Felon t. 

1.  Sutbezzlement  being  a  Misdemeanour  at  Common  Law, 

2.  Smbesiiement  puniihable  ky  Statute  as  a  Miedemeanour, 

1.  Einhezzlement  at  Common  JLaw.]-^lD  g;enera]  an  indictment  for  a 
sere  breach  of  trust,  not  amounting  to  larceny,  will  not  lie  at  common 
bw.  But  where  this  breach  of  trust  is  committed  by  a  public  officer 
aiapplying  the  funds  with  which  he  is  entrusted  for  the  benefit  of  the 
public,  he  may  be  indicted  for  a  misdemeanour  in  respect  of  his  public 
<htj.    Thus  an  indictment  will  He  at  common  law  against  overseers  for 


(/)  TUs  was  the  indictment  in  R.  t. 
^^A,  (Hit  1796).  The  prisoner  was 
c**vieted  and  iaaprisoned.  Howerer,  in 
i^t  ax  judges  were  of  opinion  that 
»  Qveiseu  is  not  fandictable  for  the 
^'wwwiaiians  of  not  rdieving  a  penper, 
ple«  an  order  of  jostioes  for  his  reUef 
n  rtsted  sad  proved  (except  in  case  of 
^>|cat  f  ccssitj  whm  no  soch  order 
wold  be  had  in  time):  fire  judges  thonght 
^  oiuseei  BO  indictable,  as  he  had 
^■^  the  panper  nnder  his  care  without 


such  order,  R,  t.  Meredith  and  Turner^ 
R.  &  Ry.  46.  In  R,  t.  Warren  (1820), 
R.  &  Ry.  48,  n.,  an  orerseer  was  indicted 
for  neglecting  to  supply  medical  aid 
when  required  to  a  pauper  labouring 
under  dangerous  illness,  and  Holroyd, 
J.,  held  the  offence  sufficiently  charged 
and  proved,  though  the  pauper  was  not 
in  the  workhouse,  or  b^ore  his  iUness 
needed  parish  relief.  See  Haye  t.  Bry» 
ant,poit. 
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embezzlement,  giving  ftdse  accounU,  or  not  accounting  (^),  and  against 
surveyors  of  highways  for  embezzlement  of  gravel  (g). 

2.  Embezzlement  made  a  Misdemeanour  by  Statute,] — As  to  felo- 
nious embezzling/  see  Ch.  V.  s.  10,  ante.  By  s.  49  of  7  &  8  G.  IV. 
c«  29y  particular  embezzlements  by  agents  (A)  are  made  indictable  as 
misdemeanours,  and  punishable  severely:  viz.  "If  any  money,  or  se- 
curity for  the  payment  of  money,  shall  be  entrusted  to -any  banker, 
merchant,  broker,  attorney,  or  other  agent  (t),  with  any  direction 
in  uniting  (k),  to  apply  such  money  or  any  part  thereof,  or  the  proceeds 
or  any  part  of  the  proceeds  of  such  security,  for  any  purpose  specified 
in  such  direction,  and  he  shall,  in  violation  of  good  faith,  and  contrary 
to  the  purpose  so  specified,  in  anywise  convert  to  his  own  use  or  benefit 
such  money,  security,  or  proceeds,  or  any  part  thereof  respectively^ 
every  such  offender  shall  be  guilty  of  a  misdemeanour ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years 
nor  less  than  seven  years,  or  to  suffer  such  other  punishment,  by  fine 
or  imprisonment,  or  by  both,  as  the  court  shall  award ; — 

and  if  any  chattel  or  valuable  security,  or  any  power  of  attorney  for 
the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or 
of  any  foreign  state,  or  in  any  fund  of  any  body  corporate,  company, 
or  society,  shall  be  entrusted  to  any  banker,  merchant,  broker,  attorney, 
or  other  agent,  for  safe  custody  or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer,  or  pledge,  and  he  shall,  in  viola- 
tion of  good  faith  and  contrary  to  the  object  or  purpose  for  which  such 
chattel,  security,  or  power  of  attorney,  shall  have  been  entrusted  to 
him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  bis 
use  or  benefit  such  chattel  or  security,  or  the  proceeds  of  the  same  or 
any  part  thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which 
such  power  of  attorney  shall  relate  or  any  part  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanour ;  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  the  punishments 
which  the  court  may  award  as  hereinbefore  last  mentioned/' 

(^)  See  fonns,  3  CUt.  Cr.  Lbw,  701,  oompeny  ettibliihed  under  7  G.  IV.  c 
ei  teq.  46,  mey  be  convicted  of  f  Iwlmg  the 


(A)  See  B.  T.  WaUkf  2  Leach,  1054  ;      mouey  tboagb  he  U  a  thanhelder  er 
4  Taunt.  258 ;  R.  &  Rj.  215,  8.  C,      partner  in  the  oompaay,  Af .  v.  Aikkt- 


whkh  oooaaioned  52  6.  III.  c.  63,  re-  am,  1  C.  &  Mar.  525,  MtmUt  J.  (al^ 

pealed  by  7  &  8  G.  IV.  c.  27,  and  firmed  by  tliejiuigea). 

replaced  aa  aboye.  {k)  R,  t.  Grepe,  1  Mood.  C.  C.  44f , 

(i)  Clerk  of  a  joint  stock  banking  mtte. 
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Bj  8. 50,  the  enactments  of  s.  49  are  restricted  from  applying  to 
any  trustees  or  mortgagees  in  respect  of  the  trust  or  mortgaged  pro- 
perty, or  to  any  banker,  attorney,  or  other  ag^t,  receiving  money  dae 
00  a  secority  deposited  in  his  hands,  or  selling  any  securities  or  effects 
seeesnry  for  the  satining  any  lien  he  may  have  upon  them. 

By  section  51,  it  is  enacted,  ''That  if  any  factor  or  agent,  en- 
trusted, for  the  purpose  of  sale,  with  any  goods  or  merchandize,  or 
e&trasted  with  any  bill  of  lading,  warehousekeeper's  or  wharfinger's 
certificate  or  warrant,  or  order  for  delivery  of  goods  or  merchandize, 
sball,  for  his  own  benefit  and  in  violation  of  good  faith,  deposit  or 
pledge  any  tocb  goods  or  merchandize,  or  any  of  the  said  documents, 
•8  a  security  for  any  money  or  negotiable  instrument  borrowed  or 
received  by  such  factor  or  agent,  at  or  before  the  time  of  making  such 
deposit  or  pledge,  or  intended  to  be  thereafter  borrowed  or  received, 
every  such  offender  shall  be  guilty  of  a  misdemeanour,  and,  being 
cooYicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
jears  nor  less  than  seven  years,  or  to  sufier  such  other  punishment,  by 
fine  or  imprisonment,  or  by  both,  as  the  court  shall  award ;  but  no 
SQcfa  fiictor  or  agent  shall  be  liable  to  any  prosecution  for  depositing 
or  pledging  any  such  goods  or  merchandize,  or  any  of  the  said  docu- 
nients,  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to 
the  payment  of  any  grater  sum  of  money  than  the  amount  which  at 
the  time  of  such  deposit  or  pledge  was  justly  due  and  owing  to  such 
Sector  or  agent  from  his  principal,  together  with  the  amount  of  any 
bill  or  bills  of  exchange  drawn  by  or  on  account  of  such  principal,  and 
uoepted  by  such  foctor  or  agent." 

But  by  section  52,  *'  No  banker,  merchant,  broker,  factor,  attorney 
or  other  agent  as  aforesaid,  shall  be  liable  to  be  convicted  by  any  evi- 
deoce  whatever  as  an  offender  against  this  act,  in  respect  of  any  act 
done  by  him,  if  he  shall,  at  any  time  previously  to  his  being  indicted 
for  such  offence,  have  disclosed  such  act  on  oath  in  consequence  of  any 
oompalsory  process  of  any  court  of  law  or  equity  in  any  action,  suit, 
or  proceeding,  which  shall  have  been  bond  fide  instituted  by  any  party 
aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examination  or 
depoeition  before  any  commissioners  of  bankrupt." 

Indictment  against  an  Agent  for  Embezzling  Money  and  Securities 

(7  I-  8  G.  IF.  c.  29,  *.  49). 

Ite  «»,  fte.  at,  ftc  one  C.  D.  did  entmst  to  one  A.  B.,  his  sgent  in  that  behtlf 
t  cortai  Ingff  fun  of  money,  to  wit,  the  •am  of  one  hundred  pounds,  sad  a  cer^ 
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taia  lecnrity  for  the  payment  of  money,  that  ii  to  lay,  a  bill  of  eKchaoge  drawn  by 
the  said  C.  D.  upon  and  accepted  by  one  E.  F.  for  the  payment  of  the  sum  of  one 
hundred  and  fifty  pounds  to  the  said  C.  D.  or  his  order>  at  a  day  then  to  come,  and 
which  said  sum  was  then  unpaid  and  unsatisfied,  the  said  bill  of  exchange  being 
then  and  there  the  property  of  the  said  C.  D.  and  of  certain  Talne,  to  wit,  of  the 
Talue  of  one  hundred  and  fifty  pounds,  with  directions,  to  the  said  A.  B.  in  writing, 
to  apply  the  said  money,  and  the  proceeds  of  the  said  security,  for  a  certain  purpose 
then  and  there  specified  in  the  said  directions ;  that  is  to  say,  &c.  [Aer*  Hate  ike 
pwrpoee  as  in  the  written  direetiona']  (/).  And  the  jurors,  &c.  that  the  said  A.  B. 
late  of,  &c.  being  such  agent  as  aforesaid,  afterwards,  and  while  the  said  sum  of  one 
hundred  pounds  and  the  said  security  were  so  entrusted  to  him  as  aforesaid,  for  the 
purpose  aforesaid,  on,  &c.  at,  &c.  in  yiolation  of  good  faith,  and  contrary  to  the 
said  purpose  so  specified  in  the  directions  as  aforesaid,  unlawfully,  wilfully,  snd 
fraudulently,  did  convert  to  his  own  use  the  said  sum  of  one  hundred  pounds,  snd 
the  proceeds  of  the  said  security  so  to  him  entrusted  as  aforesaid  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c. 


SECTION  XI. 
Escape,  Pound  Breach,  and  Rescue. 

Offence,'\ — All  escapes  from  lawful  custody,  whether  effected  with  or 
without  force;  all  failures  of  duty  in  gaolers  and  officers  by  which  their 
prisoners  escape,  whether  wilful  or  n^ligent ;  and  every  rescuing  or 
attempting  to  rescue  parties  lawfully  charged  with  crime,  are  offences, 
differing  in  degree  according  to  circumstances,  but  punishable  either  as 
misdemeanours  or  as  felonies.  The  lowest  degree  of  offence  is  that  of 
the  prisoner  himself,  when  he  takes  advantage  of  the  negligence  of  his 
keeper  to  regain  his  liberty ;  yet  even  this  is  a  misdemeanour  panish- 
able  by  fine  and  imprisonment ;  because  the  law  requires  of  all  persons 
to  submit  themselves  to  its  judgment,  and  to  remain  in  custody  till 
delivered  by  lawful  process  (m).  The  breach  of  prison  by  a  party  in 
custody,  for  whatever  offence,  was  felony  by  the  common  law  (n) ;  but 
by  the  statute  de  frangentibus  prisanam  (o)  it  was  enacted,  "  That 
none  from  henceforth  that  breaketh  prison  shall  have  judgment  of  life 
or  member  for  breaking  of  prison  only,  except  the  cause  for  which  he 
was  so  taken  and  imprisoned  did  require  such  a  judgment,  if  he  had 

(0  They  must  be  dutinctly  pursued ;  v.  White,  4  C.  &  P.  46. 

for  if  an  indictment  allege  a  specific  (m)  1  Hale,  611. 

direction  to  iuTest  the  proceeds  of  a  (")  I  Hale,  607. 

valuable  security  in  the  fands,  it  will  (o)  1  Ed. II. sUt. 2.  A*' prison" nsy 

not  be  supported  by  proof  of  a  direction  be  any  lawful  place  of  imprisonment,  ti 

to  invest  in  the  funds  in  the  event  of  gaol,  constable's  house,  stocks,  ftc. ;  1 

any  unexpected  accident  occurring,  R,  Hale,  609 ;  2  Inst.  589. 
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beeo  cooTicted  thereupon  according  to  the  law  and  custom  of  the  realm.'* 
Urns  fer  a  prisoner  to  break  prison  who  is  in  custody  on  a  capital 
charge  n  still  felony,  if  the  actual  escape  is  proved  (p) ;  but,  when  in 
cutody  on  a  minor  charge,  it  is  now  a  misdemeanour,  punishable  with 
fine  and  imprisonment  in  the  discretion  of  the  court. 

Eicapes  permitted  by  Officers.} — Whenever  an  officer,  having  a 
party  lawfully  in  his  custody,  on  a  charge  of  felony,  voluntarily  permits 
him  to  escape,  the  officer  is  involved  in  the  legal  guilt  of  the  crime 
charged  on  bis  prisoner  {g).  Where  he  negligently  permits  a  prisoner 
to  escape,  which  is  defined  to  be  where  he  omits  to  make  fresh  pursuit 
after  him,  he  is  guilty  of  a  misdemeanour.  And  he  is  guilty,  in  this 
degree,  if,  from  his  negligence,  a  prisoner  in  his  charge  commits  suicide, 
agamst  which  it  is  his  duty  to  guard  (r).  But  to  constitute  an  in- 
dictable escape,  either  in  the  party  or  in  the  officer,  there  must  be  an 
actual  and  legal  arrest  previously  made  for  a  criminal  matter ;  and, 
therefore,  if  an  officer,  having  a  warrant  to  arrest  a  man,  see  him  shut 
op  in  a  house,  and  challenge  him  for  his  prisoner,  but  never  have  him 
actually  in  his  custody,  and  the  party  gets  free,  this  is  no  escape  in 
other  («).  It  is,  however,  an  offence  in  any  person  wilfully  to  throw 
obstacles  in  the  way  of  a  lawful  arrest  on  a  criminal  charge,  and  in  a 
caK  of  felony  would  constitute  the  party  so  offending  an  accessory  (t). 

Rescue  by  third  Persons.] — Rescue  is  where  a  third  person  procures 
or  assists  the  escape  of  a  prisoner  ;  and  this  is  at  the  least  criminal  in 
the  same  d^^ree  with  the  act  of  a  party  breaking  prison.  In  case  of 
treason,  a  stranger  rescuing  a  traitor  is  himself  guilty  of  treason  (u) ; 
in  case  of  fefeny,  he  is  guilty  of  felony,  if  the  principal  be  convicted  ; 
and  in  all  cases  he  is  guilty  of  a  high  misdemeanour  at  common  law^ 
he  which  he  may  be  prosecuted,  whatever  may  be  the  fate  of  the  party 
whom  he  aided  (x).  At  common  law,  unsuccessful  attempts  to  procure 
the  escape  of  a  fek)n  were  not  felonies  (y),  and  the  16  6.  II.  c.  31, 


(p)  2  Hawk.  e.  18,  •.  12;  R,  v.  TUiey, 

t  Lacfa,  671 :  and  is  now  punishable 

ndcr  tlie  general  proTuion  of  7  &  8 

6.  TV.  c  28,  t.  8,  aa  being  a  "felony 

far  wbidi  no  paniabment  baa  been,  or 

bcreafter  may  be,  apeeiallj  proTided," 

bytnoiportation  for  aeven  years,  or  im- 

priaaBBMBt  for  not  exceeding  two  yean, 

witk  whipping,  once,  twice,  or  thrice,  if 

a  Bale,  aaid  tibe  conrt  lo  think  fit.     See 

R.  T.  filaaley,  Roaa.  &  Ry.  432.    A 

bnach  of  priaon  mnst  be  shown,  though 

vabtcnkaooal,  aa  by  throwing  down  loose 


bricks,  R.  v.  HatwtlU  R.  &  Ry.  458; 
merely  getting  OTcr  Uie  walls,  paasing 
oat  throngh  a  door,  &c.  is  merely  an 
escape,  and  not  a  breacb  of  prison,  2 
Hawk.  c.  18,  a.  9. 

{q)  Hawk.  b.  2,  c.  19,  s.  40. 

(r)  Dalt.  J.  c.  159. 

{$)  Hawk.  b.  2,  c.  19,  a.  1. 

(0  1  Hale,  606. 

(if)  Hawk.  b.  2,  c.  21,  s.  7. 

{x\  Hawk.  b.  2,  c.  21,  s.  6. 

(y)  R,  y.  7Y//«y,  2  Leach,  671 ;  R.  ▼. 
Stanley,  Rnss.  &  R.  C.  G»  432. 
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was  passed  to  proride  further  security  in  this  respect.  By  that  statute, 
s.  1,  it  is  enacted,  that ''  if  any  penon  shall  by  any  means  whatso- 
ever be  aiding  or  assisting  any  prisoner  to  attempt  to  make  his  or  her 
escape,  from  any  gaol»  although  no  escape  be  actually  made,  in  case 
such  prisoner  then  was  aitamted  or  convicted  of  treason,  or  any  feloiiy 
except  petty  larceny,  or  lawfully  committed  to  or  detained  in  any  gaol 
for  treason  or  any  felony,  except  petty  larceny,  expressed  in  the  warrant 
of  commitment  or  detainer,  every  person  so  offending,  and  being  thereof 
lawfully  convicted,  shall  be  deemed  and  adjudged  guilty  of  felony  ^  and 
shall  be  transported  for  the  term  of  seven  years ;  and  in  case  such 
prisoner  then  was  convicted  of,  committed  to,  or  detained  in  any  g^ol 
for  petty  larceny  or  any  other  crime,  not  being  treason  or  felony,  ex- 
pressed in  the  warrant  of  commitment  or  detainer  as  aforesaid,  or  then 
was  in  gaol  upon  any  process  whatsoever,  for  any  debt,  damages,  costs, 
sum  or  sums  of  money,  amounting  in  the  whole  to  the  sum  of  one 
hundred  pounds,  every  person  so  offending  as  aforesaid,  and  being 
thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  to  be  guilty 
of  a  misdemeanour^  for  which  he  or  she  shall  be  liable  to  a  fine  and 
imprisonment/*  The  second  section  further  provides,  *'That  if  any 
person  shall  after  the  same  day  convey  or  cause  to  be  conveyed  into 
any  gaol  or  prison,  any  vizor  or  other  disguise,  or  any  instrument  or 
arms,  proper  to  fiacilitate  the  escape  of  prisoners ;  and  the  same  shall 
deliver,  or  cause  to  be  delivered,  to  any  prisoner  in  any  such  g^ol^  or 
to  any  other  person  there,  for  the  use  of  any  such  prisoner,  without  the 
consent  or  privity  of  the  keeper  or  under-keeper  of  any  such  gaol  or 
prison ;  any  such  person,  although  no  escape  or  attempt  to  escape  be 
actually  made,  shall  be  deemed  to  have  delivered  such  vizor  or  other 
disguise,  instrument,  or  arms,  with  an  intent  to  aid  and  assist  such  pri- 
soner to  escape  or  attempt  to  escape ;  and  in  case  such  prisoner  then 
was  attainted  or  convicted  of  treason,  or  any  felony,  except  petty 
larceny,  or  lawfully  committed  to  or  detained  in  any  such  gaol  for 
treason,  or  any  felony,  except  petty  larceny,  expressed  in  the  warrant 
of  commitment  or  detainer,  every  person  so  ofiending,  and  being  thereof 
lawfully  convicted,  shall  in  like  manner  be  deemed  and  adjudged  guilty 
of  felony,  and  shall  be  transported  for  the  term  of  seven  years ;  but  in 
case  the  prisoner  to  whom  or  for  whose  use  such  vizor  or  disguise,  in- 
strument or  arms,  shall  be  so  delivered,  then  was  convicted,  committed, 
or  detained  for  petty  larceny  or  any  other  crime  not  being  treason  or 
felony,  expressed  in  the  warrant  of  commitment  or  detainer,  or  upon 
any  process  whatsoever,  for  any  debt,  damages,  costs,  sum  or  sums  of 
money  amounting  in  the  whole  to  the  sum  of  100/.,  every  such  person 
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m  oAaifiiig  ud  beiiifp  thereof  lawfully  conyicted,  shall  be  deemed  and 
adjidged  to  be  guilty  of  a  miademeapour,  for  which  he  or  she  shall  be 
IB  like  ouuiner  liable  to  a  fine  and  imprisounient.*'  The  third  section 
it  tnasportable  felony  to  aid  or  assist  any  prisoner  to  attempt  to 
his  eKape  from  any  officer  charged  to  conyey  him  to  gaol,  by  a 
want  for  tceaaon  or  felony,  except  petty  larceny,  or  to  aid  or  assbt 
say  felon  in  cMaping  from  a  yessel  conveying  him  to  be  transported 
mier  a  lawfbl  order. 

TUs  statute  does  not  extend  to  cases  where  the  prisoner  made  an 
actual  escape,  but  only  to  an  tinsucceuful  attempt  (z) ;  so  under  this 
act  DO  indictment  could  be  sustained,  where  the  commitment  was  on 
pupieum,  because  the  act  required  the  felony  to  be  expressed  in  the 
body  of  the  warrant  (a). 

Comveying  into  Prisons  Disguise^  j*c.  to  /aeiUtate  Escape,] — ^But 
sow,  by  4  G.  IV.  c.  64,  s.  43,  it  is  enacted,  "  That  if  any  person  shall 
couTey,  or  canse  to  be  conyeyed,  into  any  prison  to  which  the  act  shall 
otend,  any  mask,  yizor,  or  other  disguise,  or  any  instrument  or  arms 
proper  to  facilitate  the  escape  of  any  prisoners,  and  the  same  shall 
defiyer,  or  canse  to  be  delivered,  to  any  prisoner  in  any  such  prison, 
or  to  any  other  person  there,  for  the  use  of  any  such  prisoner,  without 
the  consent  or  priyity  of  the  keeper  of  such  prison,  every  such  person 
diali  be  deemed  to  have  deliyered  such  yizor  or  disguise,  instrument  or 
inns,  with  intent  to  aid  and  assist  such  prisoner  to  escape  or  attempt  to 
eicape;  and  if  any  person  shall,  by  any  means  whatever,  aid  and  assist 
any  prisoner  to  escape,  or  in  attempting  to  escape,  from  any  prison,  any 
perMu  so  offending,  whether  an  actual  escape  be  made  or  not,  shall 
be  goflty  of  fek)ny,  and,  bemg  convicted  thereof,  shall  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years  **  (&). 

The  offences  of  escaping  after  a  sentence  of  transportation,  of  aiding 
iQch  escape,  and  of  escaping,  or  of  rescuing  a  party  capitally  convicted, 
are  provided  for  by  5  G.  IV.  c.  84  ;  but  these  are  cases  which  from 
their  importance  can  scarcely  occur  at  sessions,  and,  therefore,  need 
not  be  further  considered  in  this  place. 

Rescue  o^  Distress  and  Pound  Breach.] — Rescuing  goods  in  cus- 
tody of  the  law,  as  goods  lawfully  distrained  for  rent,  and  pound  breach , 
are  offences  of  the  same  kind  as  the  rescue  of  prisoners,  being  injuries 


t 


Ix)  IL  T.  TOley,  2  Leacb,  670.  9  6.  IV.  c.  1. 

(«)  R,  ▼.  Greeni^t  1   Leach,  363  ;  (Jb)  See  indictments  on  this  section ; 

•tst.  1  a  2  6.  I V.  c.  88,  is  repealed  by      Archb.  Cr.  PU  &  £t.  6th  ed.  475. 
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and  insults  of  public  justice,  though  of  very  inferior  degree;  and  as  such 
seem  indictable  at  common  law,  and  punishable  with  fine  and  imprison* 
ment,  in  the  discretion  of  the  court  (6).  But  offences  of  releasing  or 
attempting  to  release  animals  lawfully  seized  for  the  purpose  of  being 
impounded,  in  consequence  of  haying  been  found  straffing  ^  ^c.  or  depas- 
turing on  inchsed  land  without  consent  of  the  owner  or  occupier  either 
before  or  after  impounded,— or  of  damaging  any  pound  or  lock  or  boh 
thereof,  are  now  subjected  to  a  penalty  of  not  exceeding  6/.,  on  convic- 
tion before  two  justices  (c).  Still,  however,  these  offences  seem 
indictable,  see  ante,  Ch.  VI.  sect.  1,  and  p.  360. 

Indictment  and  Evidence.] — All  indictments  for  escapes  and  rescues 
must  show  that  the  party  was  in  custody  charged  with  some  crime,  or 
committed  for  some  crime,  in  a  manner  which  makes  the  custody 
lawful  {d).  It  is  necessary,  therefore,  to  allege  and  prove  the  charge, 
or  conviction  and  warrant  under  which  he  was  in  custody,  and  an  alle- 
gation that  he  was  duly  in  custody  will  not  suffice  {e) ;  for  the  legality 
of  the  custody  is  an  inference  in  law  to  be  drawn  from  the  facts  set 
forth,  and  of  which  the  court  must  judge  (/).  If  a  certificate  of  the 
clerk  of  the  court  in  which  he  is  convicted  be  relied  on  (4  G.  IV.  c.  64, 
s.  44),  it  must  set  forth  the  substance  and  effect  of  the  conviction. 
Thus  merely  stating  a  party  to  have  been  ''  convicted  of  felony  "  will 
not  suffice  (g).  It  must  also  appear  that  the  prisoner  went  at  lai^,  as 
well  as  that  he  escaped  (A),  for  escape  is  getting  out  of  view  of  the  gaoler 
and  being  retaken  on  fresh  suit  (i) :  and  in  an  indictment  against  an 
officer  it  must  be  stated  whether  the  escape  was  suffered  negligently  or 
voluntarily ;  but,  though  negligence  must  be  alleged,  it  need  not  be 
proved;  for  it  will  be  inferred  from  the  fact  of  the  escape,  unless  rebutted 
by  circumstances  showing  that  it  was  produced  by  the  unexpected  and 
irresistible  force  of  others  (j). 

Indictment  against  a  Constable  for  negligently  permitting  a  Person 
to  escape  who  had  been  arrested  by  him  on  a  Warrant  for  Misde- 
meanour^ and  directing  him  to  bring  the  Party  accused  before  a 
Magistrate, 

That  on,  &c.  at,  &c.  one  S.  O.  came  before  A.  B.  esquire,  then  and  yet  one  of 

(b)  See  2  Hawk.  c.  21,  s.  20,  and  (/)  1  Burr.  540,  A.  ▼.  lUekmrdaonf 
other  authorities  collected,  2  Chit.  Cr.      but  see  etnUra,  Peake's  Ch.  P.  155. 

L.  204,  note  (6),  Bac.  Abr.  tit,  Re»cue,  (g)  R.  v.  Watton,  R.  &  Ry.  468. 

(c)  6  &  7  V.  c.  30,   8.  1.  (h)  Hawk.  b.  2,  c.  19,  s.  14. 

(d)  R.  T.  Fell,  1  Lord  Raym.  424.  (i)  Dalton,  ch.  159. 

(e)  R.  T.  Freeman,  Stra.  1226,  and  {j)  1  Hale,  600. 
cases  collected,  2  Ch.  Cr.  L.  1st  ed.  172. 


£8CAPB,    POUND    BREACH,    AMD    RESCUE.  369 

the  jnstioM  of  our  said  Lady  the  QuMn,  usigned  to  keep  the  peace  of  our  said  Lady 
the  Qaeeo  in  aod  for  the  connty  of  N.  and  also  to  hear  and  determine  divers  felonies, 
tretpsstes,  and  other  misdeeds,  committed  in  the  same  connty ;  and  the  said  S.  O. 
did  then  and  there,  on  his  oath,  before  the  same  justice,  charge,  aocnse,  and  give 
infonnation  against  one  M.  M.  of  the  parish  aforesaid,  in  the  county  aforesaid,  yeo- 
man, that  he  the  said  M.  M.  had  then  lately  before  nnlawfnlly  and  designedly  ob- 
taioed  certain  monies  of  one  6.  H.  from  the  said  G.  H.  by  certain  false  pretences, 
[or,  that  he  the  said  M.  M.  had  feloniously  ravished  A.  B.  spinster,  and  had  carnal 
knowledge  of  her  body  against  her  will,  &c.  &c.]  whereupon  he  the  said  A.  B.  the 
justice  aforesaid,  did  then  and  there,  to  wit,  at  the  parish  of  R.  aforesaid,  in  the 
connty  aforesaid,  make  a  certain  warrant,  nnder  his  hand  and  seal,  in  dne  form  of 
law,  directed  to  the  constables  of  the  parish  of  R.  aforesaid,  in  the  connty  aforesaid, 
thereby  requiring  them  to  take  the  body  of  the  said  M.  M.  and  bring  him  before  the 
said  A.  B.  the  justice  aforesaid,  to  answer  to  such  matters  and  things  as  should  be 
alleged  against  him,  touching  the  said  offence ;  which  said  warrant  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  D.  aforesaid,  in  the  connty  aforesaid, 
wu  delivered  to  one  H.  W.,  then  being  one  of  the  constables  of  the  said  parish  of 
R.,  in  due  form  of  law  to  be  executed ;  by  virtue  of  which  said  warrant,  the  said 
H.  W.  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  did  take  and  arrest  the 
body  of  the  said  M.  M.  and  him  the  said  M.  M.  in  his  custody,  for  the  cause  afore- 
said, had ;  nevertheless,  the  said  H.  W.,  late  of  the  said  parish  of  R.  in  the  county 
aforessid,  yeoman,  afterwards,  to  wit,  on  the  said,  &c.,  the  duty  of  his  office  in  that 
respect  not  regarding,  at  the  parish  of  R.  in  the  county  aforesaid,  unlawfully  and 
mtgUgmUhf  did  permit  and  suffer  the  said  M.  M.  to  escape  and  go  at  large  whither* 
soever  he  would,  out  of  the  custody  of  him  the  said  H.  W.,  to  the  great  hinderanee 
of  justice,  and  against  the  peace,  &c. 

Indictment  against  two  Persons  for  rescuing  from  a  Constable  a 
Person  in  his  custody  for  an  Assault. 

That  on,  &c.  T.  R.  esquire,  one  of  the  justices  of  our  said  Lady  the  Queen,  assigned 

to  keep  the  peace  in  and  for  the  said  county  of ,  and  also  to  hear  and  determine 

divers  felonies,  trespasses,  and  other  misdemeanours,  in  the  said  county  committed, 
did  issue,  make,  direct,  and  deliver  a  warrant  or  precept  in  writing  to  W.  C.  of 

,  in  the  county  aforesaid,  yeoman,  one  of  the  constables  of     ■     ,  in  the  county 

aforesaid,  by  which  said  warrant  he  the  said  W.  C,  the  constable  aforesaid,  was 

commanded  to  take  the  body  of  D.  D.,  late  of ,  and  bring  him  the  said  D.  D. 

before  the  said  T.  R.  to  be  examined  by  him  the  said  T.  R.  concerning  an  assault 
said  to  have  been  committed  by  him  the  said  D.  D.  upon  B.  G.  J.  of  ,  which 
said  W.  C,  the  constable  aforesaid,  afterwards,  that  is  to  say,  on,  &c.  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  by  virtue  of  the  said  warrant,  did  take  and 

arrest  him  the  said  D.  D.  for  the  cause  aforesaid,  and  him  the  said  D.  D.  in  his 
custody,  by  virtue  of  the  said  warrant,  then  and  there  had ;  and  that  R.  R.  late  of, 
Sec  yeoman,  and  S.  R.  late  of  the  same  place,  yeoman,  well  knowing  the  said  D.  D. 
so  to  be  arretted  as  aforesaid,  afterwards,  to  wit,  on  the  said,  Sec.  at,  &c.  aforesaid, 
with  force  and  arms,  in  and  upon  the  said  W.  C,  the  constable  aforesaid,  then  and 
there  being  in  the  peace  of  God  and  our  said  Lady  the  Queen,  and  in  the  execution 
of  his  said  office,  did  make  an  assault,  and  him  the  said  D.  D.  then  and  there  did 

2  B 
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bett,  wovnd,  and  Ul-treat ;  and  that  the  said  R.  R.  and  S.  R.  him  tlie  said  D.  D. 
out  of  the  cnstodj  of  him  the  said  W.  C,  and  against  the  wiU  of  the  said  W.  C, 
then  and  there,  with  force  and  arms,  nnlawfullj  did  rescue  and  put  at  Isife,  to  go 
wheresoever  he  would :  and  that  the  said  D.  D.  himself  out  of  the  custody  of  the 
said  W.  C.  and  against  the  will  of  the  said  W.  C,  then  and  there,  with  foree  and 
arms,  unlawftillj  did  rescue  and  escape  at  large,  wheresoever  he  would  go,  against 
the  peace,  &c. 

Indictment  for  rescuing  Goods  distrained  for  Rent  of  a  House, 

That  on,  &c.  one  M.  D.  in  due  form  of  law  did  take  and  distrain  one  oak  table 
of  the  value  of  ten  shillings,  and  one  foather  bed  of  the  value  of  thirty  shillings,  and 
one  clock  of  the  value  of  two  pounds,  of  the  goods  and  chattels  of  one  W.  H. 
labourer,  then  being  in  a  certain  dwelling-house  of  the  said  M.  D.  situate  in,  &c. 
aforesaid,  which  same  distress  was  taken  by  him  the  said  M.  D.  for  the  sum  of 
five  pounds,  beiag  then  due  for  rent,  for  one  whole  year,  in  arrear  from  the  laid 
W.  H.  to  him  the  said  M.  D.  for  the  house  aforesaid ;  and  that  the  said  M.  D.  the 
said  goods  and  chattels  then  and  there  had,  and  lawfully  detained  in  his  custody  for 
the  cause  aforesaid.  And  the  jurors,  &c.  do  further  present,  that  N.  W.  late  of,  &c. 
afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  the  said  goods  and 
chattels,  so  as  aforesaid  by  the  said  M.  D.  taken  and  destrained,  and  in  the  custody 
of  him  the  said  M.  D.  then  and  there  lawfully  being,  from  and  ont  of  the  custody, 
and  against  the  will  of  him  the  said  M.  D.,  then  and  there  unlawfully  and  iigarionily 
did  rescue,  take,  and  carry  away  (the  said  sum  of  five  pounds,  for  the  rent  ia 
arrear,  as  aforesaid,  being  due,  nor  any  part  thereof  being  then  paid),  sgainst  the 
peace,  &c.  {k). 

Indictment  for  an  Assault  and  rescuing  Goods  seized  as  a  Distress 
for  Rent  after  a  fraudulent  Removal  (I), 

That  on,  &c.  and  continually  afterwards,  until,  &c.  one  M.  £•  did  hold  of  one 
J.  W.  a  certain  room  or  apartment,  with  the  appurtenances,  being  part  and  parcel  of 
a  certain  messuage  or  dwelling-house  of  him  the  said  J.  W.  situate,  &c  by  virtue  of 
a  certain  demise  thereof,  made  by  and  from  the  said  J.  W.  to  the  said  M.  E.  at,  and 
under  the  weekly  rent  of  fifteen  shillings,  reserved  and  made  payable  by  the  said 


(k)  The  civil  remedy  by  2  W.  &  M. 
sess.  1,  c.  5,  s.  4,  whereby  treble  damages 
and  costs  are  recoverable  for  pound- 
breach or  reacue  of  goods  distrained,  ia 
the  usual  remedy  resorted  to,  but  never- 
theless an  indictment  will  lie,  at  all 
events,  if  breach  of  the  peace  occurs. 
See  pott,  p.  372,  et  teg.  notU. 

(0  See  Sfarkie'a  Crim.  PI.  389.  By 
8  A.  c.  14,  it  is  enacted,  that  in  case  any 
lessee  of  any  messuages,  tenements,  &c. 
on  demise  whereof  any  rents  shall  be 
reserved  or  made  payable,  shall  fraudu- 
lently and  clandestinely  convey  and  carry 
off  from  such  demised   premises,  his 


goods  or  chattels,  with  imtetU  to  prevent 
the  landlord  or  lessor  from  distraining 
the  same  for  arrears  of  the  rent,  the 
leaser  or  landlord,  or  his  agent,  within 
five  days,  may  take  and  seise  such  goods 
and  chattels  wherever  they  may  be  found 
as  a  distress,  and  sell  them  in  the  same 
way  aa  if  they  had  been  regularly  dis- 
trained on  the  premises ;  and  by  11 6. 11* 
c.  19,  s.  1,  the  time  is  enlarged  to  thirty 
days.  So  that  rescuing  goods  seixed  thus 
after  a  fraudulent  removal  is  a  similar 
offence  to  rescuing  them  after  a  regular 
distress. 
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to  the  ttid  J.  W.  on  the  uid,  &e.  ind  that  on  the  said,  &c.  the  said  sum 

•f  iifteea  ifaiZfiiigt  was  doe  in  anrear,  and  nnpaid,  for  the  rent  aforesaid,  bj  Yirtae 

of  ^  aid  deaute  to  hiB^  the  aaid  J.  W.    And  the  jurors,  &c.  do  farther  present, 

tkat  tte  sud  M.  E.  on,  &c.  at,  &c.  aforesaid,  did  frandalently  and  clandestinely 

«avef  ind  eany  off  firom  the  aaid  demised  premises,  his  goods  and  chattek,  that  is 

t>  iif,  ene  pewter  diafa,  &c.  [A<re#c#  cmi  tk€  ^ood!f],  of  the  yalne  of  the  said  som  of 

Men  diiDiiifB,  wilii  intent  to  preient  the  said  J.  W.  the  leasor  aforesaid,  from 

the  sane  for  the  said  rent  so  reserred,  in  arrear,  dne  and  nnpaid  as 

wheranpon  the  said  J.  W.  aftmwnrds,  and  within  the  spaee  of  five  days 

the  aaid  eonfeying  and  carrying  off  the  same  goods,  to  wit,  on,  &e.  at, 

fa.  ilweHid,  did  6md  the  said  goods  and  chattels,  and  the  same  goods  and  chattels 

»  fesad,  did  then  and  tiiere  in  dne  form  of  kw  seise  as  a  distress  for  the  said  rent 

»  te  and  in  artenr  as  aforeaaid,  and  being  also  tiien  nnpaid,  and  the  aaid  goods 

mi  ckillds  in  his  eoatody  and  possessioo,  for  the  canse  aforesaid,  then  and  there 

W ;  end  that  the  said  H.  E.  lets  of,  &e.  aforeaaid,  and  S.  his  wife,  afterwards,  to 

sit,  ea,  fte.  hut  aforeaaid,  at,  &e.  aforeaaid,  in  and  npon  the  said  J.  W.  in  the  peace 

«f  Gsd  aid  onr  said  Lady  the  Qoeen  then  and  tiiere  being,  did  make  an  assanlt, 

mi  the  sud  goods  and  chattels  (so  as  aforeaaid,  for  the  canse  aforesaid,  taken  and 

■iaed)siit  of  the  posaeasion,  and  i«ainst  the  will  of  the  said  J.  W.  mlawfolly  and 

ajsneady  did  take,  reaene,  and  carry  away  (the  said  snm  of  fifteen  shillings, 

»  foe  for  rent  aa  aforesaid,  or  any  part  thereof,  not  being  then  paid  or  satisfied 

t»  tke  isid  J.  W.) ;  against  the  peaee,  &c.  lAdd  a  eomUfor  «  eommon  anmUt.l 


In^tmentfoT  a  Rescue  of  Cattle  taken  Damage  Feasant^  before 

they  were  impounded  {m). 

Tint  H.  H.  on,  &c.  at,  &c.  had  taken  and  distrained  a  certain  gelding  then  being 
in  a  oertain  dose  of  the  said  H.  H.  called,  &c.  situate,  lying,  and  being  in,  &c. 
^BediBg,  and  depasturing  upon  the  grass  there  then  growing,  and  doing  damage  there 
Id  the  aaid  H.  H.  and  was  then  and  there  about  to  impound  the  said  gelding,  as»  for, 
lad  ta  tiie  name  of  a  distress  for  the  said  damage  so  there  done  and  doing  to  him 
tk  aaid  R.  H.  according  to  tiie  law  and  custom  of  this  reslm.  And  the  jurors,  &c. 
^  farther  present,  that  W.  H.  late  of.  2cc  labourer,  then  and  there,  and  whilst  the 
■id  H.  H.  was  ao  about  to  impound  the  said  gelding  as  sforesaid,  to  wit,  on,  &c. 
"foosad,  witii  force  and  arms,  at,  &c.  aforesaid,  did  nnlawfolly  rescue  the  said 
fti^  from  and  out  of  the  custody  of  the  said  H.  H.  and  did  then  and  there  unlaw- 
^  take,  lead,  and  drive  away  the  same,  to  the  great  damage  of  the  said  H.  H. ; 
Ittst  the  peace,  &c. 


(a)  See  this  preeedeat,  2  Ch.  Cr.  L. 
203,  and  other  forms  cited,  id.  204, 
Mle(l).  The  act  of  resetting  cattle,  after 
they  have  been  taken  by  &  owner  of 
had  daaa.  feaa.  there,  and  before  they 
l<^  t»  the  pound,  aeems  indictable  as  a 
wwe;  eee  the  passage  as  to  a  rescue  in 
Urn  SMsly,  Co.  lit.  161,  cited  Bsc.  Ab. 
<><-fiime(A);  ako  1  Ross.  C.  &  M. 


51,  363.  At  all  erents,  it  seems  so  in- 
dictable if  the  rescue  be  with  force 
amounting  to  a  breach  of  the  peace, 
ibid,:  but  see  note  to  next  precedent, 
where  CoUridfft,  J.,  treats  it  as  a  trea- 
pass  only ;  also  3  Burrow,  1698, 1706 ; 
4  Leonard,  12 ;  3  Salk.  187 ;  iZ.  t. 
TWwer,  13  East,  228.  As  to  indicting 
since  6  &  7  Vict.  o.  30.  see  amie,  p.  868. 
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ESCAPE,   POUND   BREACH,    AND    RESCUE. 


Indictment  for  rescuing  Cattle  out  of  a  Pound,  taken  as  a  Distreu 
Damage  Feasant,  and  Pound  Breach  (n). 

That  on.  See.  at,  &c.  one  T.  O.  took  and  distrained  one  mare  and  two  colts  of  tbe 
cattle  of  one  J.  B.  late  of  the  pariah  aforesaid,  yeoman,  of  the  price  of  twenty 
pounds,  in  and  upon  a  certain  close  or  parcel  of  land,  of  him  the  said  T.  O.  called, 
&c.  sitoate  and  being  at,  &c.  aforesud,  wrongfnlly  feeding  and  depasturing  apon 
the  grass  growing  in  and  upon  the  said  dose  and  parcel  of  land,  aod  doing  dsmage 
to  him  the  said  T.  O.  there,  as  a  distress  for  the  damage  then  and  there  dooe  and 
doing  hy  the  said  cattle,  and  the  said  mare  and  colts  so  taken  and  distrained  ai 
aforesaid,  he  the  said  T.  O.  on  the  same  day  and  year  aforesaid,  at,  &g.  aforesaid, 
in  the  common  pound  of  the  hundred  of  B.  in  the  said  pariah,  called  B.  pound,  im- 
pounded and  kept  and  detained  the  same  in  the  said  common  pound  there  as  a 
diatress  for  the  cause  aforesaid.  And  the  jurors,  &c.  that  the  said  mare  and  colts 
being  so  impounded  and  remaining  in  the  said  common  pound  there,  as  a  distress 
for  the  cause  aforesaid,  the  said  J.  B.  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c. 
aforesaid,  the  said  common  pound  broke  and  entered,  and  the  said  mare  and  oolts 
from  and  out  of  the  same,  without  the  license  and  against  the  will  of  the  said  T.  0. 
and  without  any  satisfaction  haTing  been  made  to  the  said  T.  O.  for  the  said  dama|c 
done  by  the  said  mare  and  colts  as  aforesaid,  unlawfully  did  reacue,  take,  lead,  and 
drive  away ;  against  the  peace,  &c.  lAdd  a  count,  stating  mtrtiif  that  T.  0.  tai- 
pounded  m  a  certain  pound,  and  that  J,  B,  broke  it,  and  took  out  the  dietreei.] 

Indictment  for  rescuing  Cattle  distrained  by  the  Hayward  of  a  Manor, 
while  Damage  Feasant  by  straying  and  eating  Herbage  on  the 
Lanes  and  Common  of  the  Manor  (o). 

That  on,  &c.  at,  &c.  W.  S.  was  hayward  and  field-keeper  of  the  manor  of 


(ft)  Pound-breach  as  an  insult  to  pub- 
lic justice  seems  indictable  at  common 
law,  ante,  p.  367,  368 ;  though  it  has 
been  doubted  whether,  if  unaccompanied 
by  breach  of  the  peace,  it  is  so  indictable, 
or  is  only  a  ground  for  a  civil  action : 
4th  part  of  Leonard's  Rep.  12.  As  to 
indicting  for  it  since  6  &  7  Vict.  c.  30, 
see  ante,  p.  368. 

(o)  The  above  indictment  has  been 
framed  after  reference  to  12.  v.  Brad' 
ehttw,  7  C.  &  P.  233,  where  Coleridge,  J., 
held,  that  to  rescue  cattle,  which,  while 
straying  in  a  common  or  lane,  have  been 
taken  by  a  hayward  in  the  exercise  of 
his  public  duty  as  such,  and  are  on  their 
way  to  tbe  pound  in  his  custody,  is  in- 
dictable ;  but  that  if  by  general  or  spe- 
cial order  from  individual  occupiers,  he 
takes  cattle  trespassing  on  the  inclosed 
land  of  any  of  them,  he  acts  merely  as  a 


servant,  so  that  rescuing  such  cattle 
from  him  on  their  way  to  the  pound  is 
(as  reported)  "  no  more  indictable  than 
if  the  occupier  trespassed  on  had  been 
himself  driving  them  to  the  pound,  aod 
they  had  been  rescued  from  him ;  and 
till  those  cattle  got  to  the  pound,  they 
could  not  be  considered  in  the  custpdj 
of  the  law,  and  the  rescue  of  them  is 
therefore  not  indictable."  —  And  this 
last  being  the  charge  there  alleged  and 
proved,  the  defendant  was  acquitted. 
As  to  indicting  since  6  &  7  Vict  c.  30, 
see  ante,  p.  368. 

The  hayward  appears,  from  his  oath, 
to  be  synonymous  with  greve  or  reeve, 
and  beadle  (Kitchen  on  Courts,  ed. 
1623,  p.  46),  and  to  be  the  officer  of  a 
manor.  See  as  to  beadles  of  a  manor, 
Co.  Lit.  234  b ;  Com.  Dig.  tit.  Leet, 
(M  3) ;  also  2  Scriven  on  Copyholds, 871. 
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m  Ac  coBBCy  tlbfesaid,  and  the  laid  W.  S.  so  being  radi  hayward  and  fidd-keqier 
m  danmdt  on,  &c.  at»  &c.  had  taken  and  distrained  one  hone  and  one  mare,  the 
flaie  being  found  by  him  tlie  said  W.  S.  straying  and  mnning  loose  in  a  certain 
has  and  Ujghway  [or  m  eertam  eommtm  land]  sitoate  within  the  said  manor, 
•raagMly  feeding  and  depastnring  in  and  upon  the  grass  and  herbage  there  growing 
ia  and  vpoo.  ttie  said  lane  or  highway  [or  eommoii  ^roKiid]  and  doing  damage 
tkoe,  and  was  then  and  there  abont  to  take»  driTe,  and  lead  away  the  same  horse 
mi  man  tor  and  in  the  name  of  a  distress  for  the  said  damage  so  there  done 
aad  doing,  in  order  to  impound  the  same,  according  to  the  law  and  custom  of  Eng- 
kad ;  and  the  jnrors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present,  that 
T.  B.  late  of  aforesaid,  laboorer,  afterwards,  to  wit,  on,  &c.  with  force  and 


at,  &C.  the  aatd  horse  and  mare  so  as  aforesaid,  by  the  said  W.  S.  as  snch 
ksyvwd  as  nloresaid,  taken  and  distrained  for  the  canse  aforesaid,  and  in  his 
cmtedy  then  and  there  being,  from  and  ont  of  the  custody  and  against  the  will  of 
tks  ssid  W.  S.,  and  before  the  same  horse  and  mare  could  have  been  impounded  aa 
rfoRsaid,  forcibly,  unlawfully,  and  injuriously  did  rescue,  take,  and  drive  away,  and 
sthcr  wrongs  to  the  said  W.  S.  then  and  there  did,  to  the  great  damage,  &c. ;  against 
tkepcsce,  &c. 


SECTION  XII. 

Fish — takino  in  privileged  Places — Fish-Ponds, breaking  down. 

Pransumi  o/  7  ^r  8  G.  IF.  c.  29,  s.  34,  as  to  taking  Fish  in  any 
Water  near  a  Dwelling- house.] — By  section  34  of  7  &  8  G.  IV.  c.  29, 
the  taking  fish  in  any  water  which  shall  run  through  any  land  adjoin- 
ing to  dwelling-houses  is  made  indictable  as  a  misdemeanour,  thus : — 
**  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  wilfully 
take  or  destroy  any  fish  in  any  water  which  shall  run  through  or  be 
in  any  land  adjoining  or  belonging  to  the  dwelling- house  (p)  of  any 
penon  being  the  owner  of  such  water,  or  having  a  right  of  fishery 


if)  The  water  protected  by  the  old 
lav,  %  6.  III.  c.  14,  must  hate  been  in 
"lAclosed  ground,  being  private  pro- 
perty." The  following  comment  npon 
tbat  enactment  may  perhaps  illnstrate 
tkc  pTOffison  now  in  force.  "  The  ob- 
ject of  the  legislature  was  to  prerent 
taipaascrs  from  intruding  into  parks, 
fardois,  and  inclosed  places,  and  also 
to  preserre  fish  in  those  waters  in  which 
the  owner  would  be  most  desirous  to 
pRierTe  them;  although,  therefore,  a 
trout  in  a  river  running  through  an  open 
eottSMU  ia  of  equal  value  with  a  trout 
ia  a  river  running  through  a  park  or 
guden,  yet  taking  a  trout  from  the 
■tream  qq  acommon  (see  JabU  v.  Brtmm, 


5  Taunt.  440 ;  R,  v.  Danum,  I  Chit. 
R.  147;  2  B.  &  Aid.  378,  8.  C.)isonly 
a  trespass  [now  punishable  by  fine  and 
conviction  under  7  &  8  6.  IV.  c.  29,  s. 
34,  above],  while  the  taking  one  from  a 
stream  in  a  park  or  garden  is  a  trans- 
portable ofiience "  [now  punishable  as  a 
misdemeanour  as  above] .  Per  Begt,  C.  J. 
in  delivering  the  judgment  of  the  court 
of  common  pleas,  Wieku  t.  Clutter- 
^ek,  2  Bing.  491 ;  10  B.  Moore,  63,  see 
5  Tyr.  296.  Bndeaifouring  to  take  fish 
in  a  pond,  constituted  a  **  trespasser  in 
a  pond,"  within  3  Ed.  c.  20,  now  re- 
pealed by  7  &  8  G.  IV.  c.  27.  See  2 
Inst.  200. 
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therein,  eyery  such  offender  shall  be  guilty  of  a  miBdemeanour,  and 
being  convicted  thereof,  shall  be  panished  accordingly ; — 

and  if  any  person  shall  unlawfully  and  wilfully  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  fish  in  any  water  not  being  such  as 
aforesaid,  but  which  shall  be  private  property,  or  in  which  there  shall 
be  any  private  right  of  fishery,  every  such  offender,  being  convicted 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  o?er  and 
above  the  value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of 
money  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet: 
provided  always,  that  nothing  hereinbefore  contained  shall  extend  to 
any  person  angling  in  the  day  time ;  but  if  any  person  shall  by  angling 
in  the  day  time  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to 
take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  he  shall, 
on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds  ;  and  if  in  any  such  water  as  last  mentioned, 
he  shall  on  the  like  conviction  forfeit  and  pay  any  sum  not  exceeding 
two  pounds  as  to  the  justice  shall  seem  meet ;  and  if  the  boundary 
of  any  parish,  township,  or  vill  shall  happen  to  be  in  or  by  the  side 
of  any  such  water  as  is  hereinbefore  mentioned,  it  shall  be  sufiicient  to 
prove  that  the  offence  was  committed  either  in  the  parish,  township, 
or  vill  named  in  the  indictment  or  information,  or  in  any  parish,  town- 
ship, or  vill  adjoining  thereto/' 

Indictment  on  the  first  Clause  of  s.  34  of  7  Sf  B  G.  IV,  c.  29,  for 
taking  Fish  in  Water  adjoining  or  belonging  to  a  Dwelling-hotue, 

That  A.  B.  late  of,  Sec.  at,  &c.  in  a  certain  stream  of  water  there  aitnatei  then 
and  there  running  through  and  beiog  in  certain  land,  to  wit,  a  pleasare-groand  of 
one  C.  D,  wherein  the  said  C.  D.  then  had  a  right  of  fishery  there,  fi?e  fish  called 
eels,  of  the  value  of  five  shiUings,  then  and  there  being  found  in  the  said  stream  in 
the  said  close  of  the  said  C.  D.  then  and  there  adjoining  (g)  and  belooging  to  the 
dwelling-house  of  the  said  C.  D.  unlawfuUy  and  wilfully  did  take ;  against  Uie  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace,  &c. 

Conviction  on  second  clause  of  the  section,  see  posty  Ch.  XII.  s.  3. 

Breaking  Dam  of  Fish  or  Mill  Pond,  or  putting  Lime  or  noxious 
Material  in  IFaftfr.]— By  7  &  8  G.  IV.  c.  30,  s.  16,  if  any  person  shall 
unlawfully  and  maliciously  break  down  or  otherwise  destroy  the  dam 

{q)  Absolute  contiguity  seems  here  of  similar  words  in  sect.  38  of  this  set 

meant ;    and  ground  separated  from  a  against  robbing  gardens,  R*  ▼.  Hodgetf 

house  by  a  narrow  walk  and  paling,  wall  M.  &  M,  341. 
or  gate,  was  held  not  within  the  meaning 
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of  nj  fisli^ioDd,  Of  of  aDy  water  which  shall  be  private  property,  or  in 
viucfa  there  shall  be  any  private  right  of  fishery,  with  intent  thereby  to 
Uke  or  destroy  any  of  the  fish  in  such  pond  or  water,  or  so  as  thereby 
to  caose  the  loss  or  destmction  of  any  of  the  fish ; — 

or  shaD  nnlawfuUy  and  maliciously  put  any  lime  or  other  noxious 
Bsterial  in  any  such  pond  or  water  with  intent  thereby  to  destroy  any 
of  the  Bah  therein  (r) :  every  such  offender  shall  be  guilty  of  a  misde- 
mesaoar,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
vesii,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  and, 
if  1  male,  to  be  once,  twice  or  thrice  publicly  or  privately  whipped,  if 
the  coort  shall  so  think  fit,  in  addition  to  such  imprisonment.  Hard 
hboar  may  be  added  and  solitary  confinement,  by  7  &  8  G.  IV.  c.  30, 
s.  27 ;  but  the  latter  infliction  is  now  regulated  by  1  V.  c.  90,  s.  5 ; 
whidi,  see  past. 

Indictment  for  breaking  the  Dam  of  a  Fi$h-pond{$), 

Alt  A.  B.  late  of,  &c.  at,  &c.  the  dem  of  a  certain  fish-pond  [see  other  water* 
kteriied  at  th»  met,  nijini]  of  one  J.  N.  there  sitaate,  then  and  there  nnlawftiUy 
ad  aiaKrioBdy  did  break  down  sad  destroy  with  intent  thereby  then  and  there 
to  tike  and  destroy  the  fish  in  the  said  pond  then  end  there  being  lor,  and  did 
thenhf  then  amd  there  cause  the  loee  and  deetruetion  qf  divert  qfthe  fish  in  the 
teid  pond  then  and  there  being],  against  the  form  of  the  statute,  &c.,  and  against 
Utt  peace,  &c. 

Indictment  for  putting  Lime^  S^c^  into  a  Fish-pond  (t). 

That  A.  B.,  late  of,  &c.  at,  See.  nnlawftilly  and  malicionsly  did  pnt  a  large  qnan- 
titj,  to  wit,  two  bnshels  of  lime,  into  a  certain  fith-pond  [fee  other  watere  deteribed 
mthe  ce/]  of  one  J.  N.  there  situate,  with  intent  thereby  then  and  there  to  destroy 
the  fish  in  the  said  pond  then  and  there  being,  against  the  form,  &c.,  and  against 
^  peace,  &c 


SECTION   XIII. 

FoaciBLE  Entry  and  Detainer. 

OJfenceJ] — ^The  assertion  of  rigbt  to  lands  or  houses  by  force  has 
always  been  discouraged  by  courts,  from  a  just  apprehension  of  the 
tumults  to  which  such  proceedings  may  lead.     Although,  therefore, 

(f)  A  provisioD  follows  in  this  section  («)  See  Archb.  Cr.  PI.  &  Et.  287, 

■piast  bfeaktog  the  dam  of  a  mill  pond      6th  ed. 
«i&  a  omilar  ponishment.  (0  Td,  ibid. 


376 


OF    FORCIBLE    ENTRY. 


no  indictment  will  lie  for  a  mere  trespass,  accompanied  only  by  con- 
structive force,  yet  it  seems  to  be  established  that  an  entry  on  land  or 
into  a  house,  garden,  &c.  or  a  church, though  no  one  be  therein,  with  such 
actual  violence  as  amounts  to  an  unlawful  act,  or  public  breach  of  the 
peace(tc), expressed  inlaw  to  be'^withforceand  arms  and  a  strong hand"(')t 
e,  g,  bringing  unusual  weapons,  threatening  violence,  breaking  open  a 
door,  or  violent  ejection  of  the  possessor  of  ahouse(^),  is  an  offence  indict- 
able at  common  law,  as  a  forcible  entry  ;  though  the  statutes  give  other 
remedies  to  the  parties  grieved,  viz,  restitution  and  damages;  and  that  the 
illegal  and  violent  maintenance  of  possession,  if  the  entry  was  unlawful, 
is,  in  like  manner,  indictable  as  a  forcible  detainer  (2).  To  sustain  such 
an  indictment  at  common  law,  it  seems  that  no  circumstances  of  great 
public  violence  or  terror  are  necessary ;  for  it  is  laid  down  (a)  *'  that  an 
entry  may  be  said  to  be  forcible,  not  only  in  respect  of  violence  actually 
done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  relin- 
quish his  possession,  but  also  in  respect  of  any  violence  in  the  manner 
of  entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any 
person  be  in  it  at  the  same  time  or  not,  especially  if  it  be  a  dwelling- 
house."  The  offence  of  forcible  entry  at  common  law  is  punishable 
by  fine  or  imprisonment  in  respect  of  the  injury  done  to  the  public 
peace. 

Forcible  Entry  within  the  StatutesJ] — But  further  to  discourage  the 
attempts  of  parties  to  assert  their  claims  by  violence,  statutes  were  passed 
in  very  early  times,  not  merely  to  annex  punishment  to  the  offence  of 
entering  by  strong  hand  on  a  peaceable  possession,  but  to  grant  resti- 
tution to  the  party  dispossessed  on  the  conviction  of  the  offender. 
After,  therefore,  the  statute  5  R.  2.  sess.  l,c.  8,  had  declared  the  law, 
*'  that  none  should  make  entry  into  lands  and  tenements  but  in  cases 
where  entry  is  given  by  the  law,  nor  in  such  cases,  with  strong  hand 


(«)  See  per  Le  Blanc,  J.,  8  T.  R.  363, 
and  per  Lord  JTmyon,  id,  364 ;  R,  t. 
Wilton  and  otheri. 

(x)  Reg,  V.  Newlandi,  i  Jurist,  322, 
Uiiledale,  J. 

(y)  Co.  Lit.  257;  Com.  Dig.  tit. 
Forcible  Entry  (A  2). 

(r)  See  judgn^nt  of  the  court  io  R, 
T.  Wilton  and  others,  8  T.  R.  361  ;  R. 
V.  John  WiUon,  3  Ad.  &EU.  817;  8.C. 
5  N.  Sc  M.  164.  Com.  Dig.  tit,  F^dble 
Entry,  (A  1,  2,  B  1.)  an  entry,  though 
by  one  person  only,  will  be  forcible,  if 
either  by  act  or  threat  at  the  time  of 


his  entry  he  gives  the  party  in  possesnoo 
just  cause  to  fear  bodily  hurt  if  he  does 
not  give  way;  and  the  same  circam- 
stances  of  violence  or  terror  which  make 
an  entry  forcible,  make  a  detainer  forci- 
ble also.  A  detainer  may  be  forcible 
whether  the  entry  were  so  or  not,  Hawk. 
B.  1,  c.  64,  Com.  Dig.  tU.  forcible 
Entry,  if  such  entry  was  uniawfiU,  R.  ▼. 
Oakley,  4  B.  &  Ad.  307;  1  Nev.  &  Man. 
58. 

(a)  Hawk.  B.  1,  c.  61,  s.  26.  The 
writer  is  discussing  the  remedy  on  the 
ttatutet. 
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Dor  with  multitude  {b)  of  people,  but  only  in  a  peaceable  and  ea^y 
maDDcr,  on  pain  of  imprisonment  and  ransom*'*  the  statute  15  R.  II. 
e.  2,  gave  a  remedy  by  summary  commitment  of  the  offender  till  fine 
aod  ransom ;  and  by  8  H.  VI.  c.  9,  this  provision  was  extended  to  cases 
of  forcible  detainer^  and  justices  of  the  peace  were  empowered  to  re- 
store the  premises  to  the  former  possessor,  where  the  force  had  been 
foand  by  a  jury  summoned  by  them  (c).     On  these  statutes  it  was 
doobted  whether  any  but  a  freeholder  could  have  restitution ;  and, 
therefore,  the  21  J.  I.  c.  25,  applied  the  power  conferred  by  the  former 
acts  to  the  restitution  of  possession  of  which  tenants  for  terms  of  years, 
tenants  by  copy  of  court  roll,  guardians  by  knight  service,  and  tenants 
by  elegit,  statute  merchant,  or  statute  staple,  had  been  forcibly  de- 
prived ;  on  this  account  the  prosecutor's  interest  in  the  premises  must 
be  stated  in  the  indictment  (d).     Under  these  acts,  therefore,  a  prose- 
cutor who  is  a  freeholder  or  leaseholder,  &c.  may  have  restitution,  on 
conviction  of  the  party  of  whose  dispossession  he  complains.     This  res- 
titotion  may  be  awarded  by  the  court  of  quarter  sessions,  as  justices 
of  peace  are  expressly  empowered  to  grant  it ;  and  in  this  respect  they 
tct  as  judges  of  record  (e),  and  have  greater  power  than  justices  of  oyer 
aod  terminer  and  gaol  delivery,  who  cannot  grant  restitution,  but  can 
o&lj  punish  the  offender  (/),  or  than  justices  of  assize  under  11  G.  II. 
c.  19,  s.  17,  who  on  examining  the  proceeding  of  justices  who  have 
acted  on  s.  16,  by  putting  an  owner  into  possession  of  premises  deserted, 
Arc,  by  a  tenant,  can  only  order  restitution  to  be  made  (g). 

It  seems  to  have  been  at  one  time  supposed  that  greater  force  was 
oeceisary  to  sustain  an  indictment  for  forcible  entry  at  common  law 
than  under  the  statutes  (^),  but  the  observations  of  Lord  Kenyan^  in 
R.  V.  Wilson  (i)y  seem  to  negative  this  distinction,  and  to  place  both 
proceedings  on  their  true  ground.  *'  I  do  not  know,"  said  lie,  *'  that 
it  has  ever  been  decided  that  it  is  necessary  to  allege  a  greater 
degree  of  force  in  an  indictment  at  common  law  for  a  forcible  entry 
tiian  in  an  indictment  on  the  statutes ;    therefore  an  indictment  at 


{})  Ten  mike  a  *'  multitade/'  Co. 
Ul  25  7  a.  See  A.  T.  Hemej  cited  Stra. 
19S.  MamdamuM  on  tbia  act  refased,  in 
er  parte  Doty,. 6  Jur.  949,  Wightman, 

mm 

(0  JZ«y.  v>  Harland  and  othert^  1  P. 
&  D.93:  ^.  C.  8  Ad.  &  E.  826;  2  M. 
&  Rob.  141 ;  IL  T.  Hake,  4  M.  &  Rjl. 
483,  B.,  but  the  iDqnisition  most  set 
focth  the  estate  possessed  by  the  party 
■«  the  property  disputed,  Reg,  t.  Bow^ 


ter,  8  D.  P.  C.  128. 

(d)  Per  Lord  Kenyon,  R,  v.  mUan 
and  othere^  8  T.  R.  360. 

(e)  See  3  B.  &  Ad.  688,  Littledale,  J^ 
(/)  Hawk.  B.  1.  c.  64,  s.  61 ;  Bac. 

Abr.  Forcible  Entry  (F). 

{y)  See  Asherq/t  t.  Bourne  and  oihere, 
3  B.  &  Ad.  C84 ;  Reg,  v.  Traill  and  an- 
other, 12  Ad.  &  E.  761. 

(h)  R,  T.  Blake,  3  Borr.  R.  1731. 

(0  8  T.  R.  357. 
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common  law  charging  the  defendants  with  having  entered  unlawfully 
and  with  strong  hand,  is  good  ;**  and  Le  Blanc  and  Lawrence,  Js., 
added  that  the  words  with  strong  hand  means  something  more  than  vi 
et  armis,  or  a  common  trespass  {h).  In  truth  there  is  no  good  sense 
in  any  distinction  as  to  the  degree  of  force  indictable  in  either  way ; 
but  in  neither  case  will  a  mere  entry  by  an  open  door  or  window,  or  with 
a  key,  however  procured,  as  by  trick  and  contrivance,  suffice  (/) ;  nor 
an  entry  which  the  possessor  is  induced  to  permit  by  threats  of  destroy- 
ing his  cattle  or  goods  (m)  ;  but  any  entry  effected  by  an  actual  break- 
ing of  a  dwelling  house,  or  attended  by  an  actual  array  of  force,  will 
be  indictable  in  either  form.  The  true  distinction  is,  that  on  an  in- 
dictment at  common  law  the  prosecutor  needs  only  to  prove  a  peaceable 
possession  at  the  time  of  the  ouster  ;  and  that  there,  as  he  alleges  no 
title,  so  he  can  have  no  restitution  :  while  in  an  indictment  on  the  sta- 
tute of  Richard,  his  interest,  viz.  a  seisin  in  fee,  must  be  alleged ;  on 
that  of  James,  the  existence  of  a  term  or  other  tenancy  ;  and  on  these 
statutes,  restitution  will  be  granted.  It  must  be  observed,  however, 
that  even  on  these  statutes,  proof  that  the  prosecutor  holds  colourably 
as  a  freeholder  or  leaseholder  will  suffice  ;  and  that  the  court  will  not, 
on  the  trial,  enter  into  the  validity  of  an  adverse  claim  made  by  the 
defendant,  which  he  ought  to  assert,  not  by  force,  but  by  action  (n). 
Since  6  &  7  Vict.  c.  85,  (p.  532,)  the  prosecutors  though  directly  inte- 
rested, seems  a  competent  witness  (o). 


.'« 


Regaining  Possession  to  which  Party  is  en  tilled."] — Hawkins  says 
that  at  common  law  a  man  disseised  of  lands  or  tenements,  if  he  could 
not  prevail  by  fair  means^  might  lawfully  regain  possession  thereof  by 
force,  unless  put  to  a  necessity  of  bringing  his  action  by  having  neg- 
lected to  re-enter  in  due  time  (;?).     This,  however,  has  been  doubted 


{k)  Ftz.  the  degree  of  violence  amount- 
ing to  a  breach  of  the  pnblic  peace,  and 
therefore  indictable  as  forcible  entry. 
See  8  T.  R.  361—363. 

(/)  Com.  Dig.  Forcible  Entry  (A) ; 

3  Hawk.  B.  1,  c.  64,  a.  26. 

(m)  Hawk.  B.  1,  c.  64,  a.  28. 

(n)  Per  Vaughant  B.,  in  H,  v.  Wih 
liamSf  Monmouth  summer  assizes,  1828; 
confirmed  on  motion  for  a  new  trial ;  and 
see  Jayne  v.  Price,  5  Taunt.  326 ;  1 
Manh.  68,  S.  C, 

(o)  K.  ¥.  WilliatHB,  9  B.  &  Cr.  549  ; 

4  Man.  &  Ry.  471. 

{p)  Pleas  of  the  Crown,  Book  I.  Ch. 


LXIV.  B.  1 ;  and  see  reporter's  note  to 
R,  V.  Smyth,  1  Moody  &  Rob.  159; 
Hawkins  lays  down  the  same  law  u  to 
retaking  goods  from  a  wrongful  pos- 
sessor, and  is  upheld  by  Lord  TeKttr- 
den,  in  R,  v.  Millon,  M.  &  M.  107. 

At  common  law  the  owner  may  peace- 
ably retake  the  stolen  article  wbererer 
he  finds  it,  [without  the  writ  of  restric- 
tion prescribed  by  28  Hen.  VIII.  c.  II, 
superseded  by  7  &  8  6.  lY.  c.  29,  s. 
b7,p09t,  after  attainder  of  the  felon,] 
unless  the  property  is  changed  by  some 
intermediate  act,  e.  g.  by  the  seisore  of 
them  by  peace  officers  on  suspicion  of 


J 
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bj  Lord  Kemycn  (q).  Entering  wkli  strong  band  to  dispoflsess  a  tenant 
by  force  is  a  forcible  entry,  thougb  be  bolds  orer  after  notice  to  quit 
expired  (r) ;  but  the  turning  out  the  landlord's  cattle  on  the  demised 
land,  or  getting  possession  without  force,  or  eviction  of  the  premises 
held  over,  is,  under  such  circumstances,  not  actionable  (s).  By  1  &  2 
Vict.  c.  74  (and  56  6.  III.  c.  88,  for  Ireland),  when  the  interest  of  a 
tenant  at  will,  or  for  a  term  not  exceediug  seven  years,  either  without 
liabitity  to  rent,  or  at  a  rent  not  exceeding  20/.  a  year,  is  ended,  and 
the  tenant  holds  over,  two  justices  may  give  the  landlord  possession  {i). 


Indictment  far  a  forcible  Entry  and  Detainer  at  Common  Law* 

That  A«  B.  hiCe  of,  &c.  C.  D.  lato  of,  &e.  and  E.  F.  lata  of,  &e.  together  with 
dhcr*  other  penona,  to  the  number  of  aiz  or  mora,  whoae  namea  are  to  the  jnrofa 
albrcaaid  as  yet  vnknown,  on,  Ac.  with  force  and  arms,  and  with  piatok,  stavea,  and 
other  offeaaiTe  weapons^  &a  into  a  certain  messuage  and  garden  (ti)  there  situate, 
and  then  (x)  and  there  being  in  the  peaceable  possession  of  6.  H.  unlawfully, 
viokntlj,  and  injnrionslj,  and  with  a  itrong  hand  (y),  did  enter ;  and  that  the 
said  A.  B.,  C.  D.,  and  B.  F.,  together  with  the  said  other  persons,  Aen  and  there, 
with  foree  and  anns,  and  with  a  strong  hand,  unlawfully,  violentiy,  forcibly,  and 
ia9urio«aly  did  expel,  amove,  and  put  out  the  aaid  O.  H.  from  the  posaeaeion  of 
the  aaid  m«aauag<i  and  garden,  and  the  said  6.  H.  so  as  aforeaaid  expelled,  amoved, 
and  put  out  from  the  possession  of  the  same,  then  aud  there,  with  force  and  arms, 
and  with  a  strong  hand,  unlawfully,  Tiolently,  forcibly,  and  ixgurionsly  hare  kept 
out  (x),  from  the  day  and  year  aforesaid  until  the  taking  of  this  inquisition  (a),  and 
atiU  do  keep  out,  to  the  great  damage  of  the  said  G.  H.  and  against  the  peace,  &c. 
[See  fom  of  indictment  for  a  forcible  Entry  into  a  Freehold,  under  5  R.  II.  c.  8. 


the  felony,  or  by  the  lord  of  the  manor, 
aa  waifr  by  the  felon  on  his  flight,  or 
by  sale  in  market  overt.  East's  P.  C. 
789. 

So  after  conriction  he  may  take  them 
again  whererer  he  finds  them,  or  bring 
trover  for  them ;  but  to  take  them  back 
from  the  offender  with  intent  to  favour 
him,  is  a  misdemeanour,  ibid,  and  see 
Gilbert'a  Evid.  222.  As  to  action  by 
buyer  against  aeller  for  retaking  goods 
sold,  see  GW^d  v.  BrUien,  8  M.  & 
W.  575. 

(f)  R.  V.  ITt^sos,  8  T.  R.  364;  and 
see  8  Ad.  &  E.  828. 

(r)  Tnmttm  v.  Omtar,  7  T.  R.  431 ; 
Md  aee  2  Shower,  853;  3  T.  R.  294; 
Tarner  v.  Mieymott,  1  Bing.  158 ;  But- 
cher V.  Butcher,  7  6.  &  Cr.  399;  New- 
ten  V.  Hmriaud,  1  M.  &  6r.  644,  col- 
lecting the  eases. 

A  wife  is  indictable  for  forcibly  enter- 
ing a  house  of  which  her  husband  is  in 
possession,  though  obtained  from  her  by 
contrivance,  R.  v.  Smyth,  l  M.  &  Rob. 
155;  5C.  &P.  201,  fir.  C. 


(#)  Taunton  v.  Cottar  i  Turner  v. 
Meymatt,    See  Coke's  Rep.  Fraser's  ed. 

VoL  I.  517,  note  («),  518,  note  (y);  6 
Taunt.  202;  1  Pri.  53;  16  East,  77;  1 
M.  &  Ryl.  220,  221,  (c) ;  4  B.  &  Adol. 
311 ;  8  B.  &  Cr.  4 ;  6  C.  &  P.  284,  410. 

(0  See  Iter/iti^/(m  V.  Pritehard,  12 
L.  J.  (C.  P.)  34  :  4  M.  &  Gr.  783. 

(«)  The  premises  must  be  described 
with  certainty ;  and  therefore  an  allega- 
tion that  the  defendant  entered  a  tene- 
ment  will  not  suffice,  3  Leon.  102 ;  Co. 
Lit.  6  a. 

(x)  See  2  Chit.  Cr.  L.  (2nd  ed.  220— 
222)  ;  3  Q.  B.  R.  406  ;  Reg.  v.  New- 
iande,  4  Jurist,  322,  Littiedale,  J. 

(y)  Necessary  words,  meaning  some- 
thing more  than  a  common  trespass,  see 
ante,  pp.  376,  378. 

(r)  The  same  description  and  degree 
of  force  is  necessary  to  constitute  a 
forcible  detainer ^  as  a  forcible  entry  s 
Dalt.  126;  Hawk.  B.  1,  c.  64,  s.  30. 

(a)  No  indictment  can  warrant  an 
award  of  restitution,  unless  it  alleges 
that  the  wrong-doer  both  ousted  the 
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Azchb.  Cr.  PL  &  Ev.  595  ;  Indictment  on  21  J.  I.  c.  15,  would  be  the  Mme  except 
in  the  introdnctoiy  deecription  of  the  prosecutor*!  estate,  wliich  should  be  accord- 
ing to  the  fact,  as  for  a  term  of  years  unexpired,  copyhold,  tenancy,  &c.] 


SECTION  XIV. 

Forestalling,  Reg  rating,  and  Engrossing. 

Offences,] — Forestalling  is  the  buying  or  contracting  for  any  species 
of  provisions  or  merchandize  in  the  way  to  market,  dissuading  persons 
from  bringing  goods  thither,  or  persuading  them  to  enhance  the  price 
when  there,  so  that  prices  may  be  raised  in  the  market  (6).  Regrating 
is  the  buying  corn  or  other  yictual,  in  any  market,  and  selling  it  agaia 
in  the  same  market,  or  within  four  miles  of  the  same  market,  which 
has  been  supposed  also,  of  necessity,  to  enhance  prices  (c).  Engross- 
ing is  the  buying  up  a  large  quantity  of  any  kind  of  food,  with  a  view 
to  sell  ag^in,  so  as  to  engross  and  control  the  market  (d).  An  old 
statute^  5  Sc  6  Ed.  VI.  c.  14,  was  directed  against  these  supposed 
offences,  which  were  believed  to  have  a  tendency  to  prevent  the  public 
from  being  supplied  with  the  necessaries  of  life  upon  reasonable  terms. 
This  statute  was  repealed  by  12  G.  III.  c.  71  ;  yet  the  courts  have 
still  considered  forestalling  and  engrossing  offences  at  common  law  {e) ; 
and  as  to  regrating,  the  judges  were  equally  divided  (/).  It  seems, 
however,  that,  at  the  present  day,  acts  of  this  kind  would  not  be 
deemed  offences  unless  conducted  to  an  extent  manifestly  injurious 
to  the  public,  or  accompanied  by  circumstances  manifesting  a  direct 
intention  to  do  a  public  injury  (g).  Forms  of  indictment  will  be  found 
in  Archbold*8  Criminal  Pleading  &  Evidence. 


SECTION  XV. 
Game — Offences  relating  to. 

1.  Qfenees  under  9  G.  IV.  c,  69,  and  7  &  8  V.  c.  29. 
2.  Offences  under  7  StS  O.  IV,  e.  29,  t.  30. 

1 .  Offences  under  9  O.  IV.  c.  69,— Recital  of  51  O.  III.  c.  9.]- 
Offences  against  the  game  laws  are,  for  the  most  part,  punishable  by 

party  grieved,  and  continued  in  posses-  (e)  Id.  ibid, 

don  at  the  time  of  finding  the  indict-  (d)  Id.  ibid. 

ment ;  for  it  would  be  a  repugnancy  to  {e)  R,  y,  Waddxngton^  1  East,  143. 

award  restitution  to  one  who  never  was  (/)  R,  r,  Ruehtan,  Hil.  Term,  40  G. 

in  possession,  and  vain  to  award  it  to  one  III. 

who  does  not  appear  to  have  lost  it,  (g)  See  R,  v.  Webb  and  othert,  14 

Hawk.  B.  1,  c.  64,  s.  41.  East,  406;   and  Pratt  v.  ffutckmm, 

(b)  4  Bla.  Com.  360.   See  3  Inst.  535.  15  East,  511. 
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somfflaiy  convictioii;  bat  tbe  being ''  found  armed  at  night,  with  intent 
to  kiH  game,"  was  made  punishable  as  a  misdemeanour  with  seven 
jetrs'  transportation  by  57  G.  III.  c.  9,  reciting,  **  that  idle  and  dis- 
oiderly  persons  frequently  go  armed  in  the  night  time,  for  the  purpose 
of  protecting  themselves,  and  aiding  and  assisting  each  other  in  the 
iUegil  destruction  of  game  and  rabbits,  and  that  such  practices  are 
fonnd  by  experience  to  lead  to  the  commission  of  felonies  and  murders." 
This  statute  has  been  repealed,  and  more  complicated,  but  in  some 
respects  less  severe,  provisions  substituted  in  its  room,  as  follows  : 

Third  offence  of  by  Night  unlawfully  destroying  Qame  or  Rabbits^ 
or  by  Night  unlawfully  being  in  any  Land  with  Instrument  for  pur- 
pose  of  taking  Qame — Misdemeanour,'] — ^The  9  G.  IV.  c.  69,  enacts, 
by  s.  I,  that  *'  if  any  person  shall,  after  the  passing  of  this  act  [t.  e. 
19  July,  1828],  by  night  {h)  unlawfully  take  or  destroy  any  game  or 
rabbits  in  any  land,  whether  open  or  inclosed, — or  shall,  by  night,  un- 
hwfiiDy  enter  or  be  in  any  land,  whether  open  or  inclosed,  with  any 
piD,  net,  engine,  or  other  instrument,  for  the  purpose  of  taking  or 
destroying  game  (t)  ;  such  offender  shall  upon  conviction  thereof  before 
tvo  justices  of  the  peace,  be  committed,  for  th^  first  offence  (A)  to  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding  three 
cileodar  months,  tliere  to  be  kept  to  hard  labour ;  and,  at  the  expira- 
tion of  such  period,  shall  find  sureties  by  recognizance  (/),  or,  in  Scot- 
hud,  by  bond  of  caution,  himself  in  10/.  and  two  sureties  in  5/.  each, 
or  one  surety  in  10/.,  for  his  not  so  offending  again  for  the  space  of  one 
year  next  following ;  and  in  case  of  not  finding  such  sureties,  shall  be 
fiuther  imprisoned  and  kept  to  hard  labour  for  the  space  of  six  calendar 
months,  unless  such  sureties  are  sooner  found ;  and  in  case  such  person 
shall  so  offend  a  second  time,  and  shall  be  thereof  convicted  before  two 
jastices  of  the  peace,  he  shall  be  committed  to  the  common  gaol  or  house 
of  correction  for  any  period  not  exceeding  six  calendar  months;  and  at 
tbe  expiration  of  such  period  shall  find  sureties  by  recognizance  or  bond 
as  aforesaid,  himself  in  20/.  and  two  sureties  in  10/.  each,  or  one  surety 
in  20/.,  for  his  not  so  offending  again  for  the  space  of  two  years  next 
folbwing  ;  and  in  case  of  not  finding  such  sureties  shall  be  fiirther  im« 
prisoned  and  kept  to  hard  labour  for  the  space  of  one  year,  unless  such 
sureties  are  sooner  found ;  and  in  case  such  person  shall  so  offend  a 


(A)  See  p.  387,  note  (m).  ment,  see  in  re  Fletcher,  13  L.  J.  (M. 

(i)  If  tbe  partiee  were  out  bj  nigbt      C.)  16. 
ea  land  for  pofpoee  of  taking  or  destroy-  (/)  Not  to  offend  again,  Reff.  ▼.  Rep" 

iw  nbbiti  only,  it  ia  not  within  this      noldi  and  Hodgum,  13  L.  J.  (M.  C.) 

65. 


{k)  Km  to  rcqolaites  of  this  eommit- 
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third  Hme^  be  shall  be  guilty  of  a  misdenieanour,  and,  being  convicted 
tbereofy  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transpCMted 
beyond  seas  for  seven  years,  or  to  be  unprisoned  and  kept  to  hard  labour 
in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding 
two  years;  and,  in  Scotland,  if  any  person  shall  so  offend  a  first,  second, 
or  third  time,  he  shall  be  liable  to  be  punished  in  like  manner  as  is  hereby 
provided  in  each  case/' 

Apj^ehending  Offenders.^ Auaults  by  tkem.'\—^y  9  6.  IV.  c.  69, 
s.  2,  "  where  any  person  shall  be  found  upon  any  land,  committing  any 
offence  as  before  mentioned,  it  shall  be  lawful  for  the  owner  or  occupier 
of  such  land,  or  for  any  person  having  a  right  or  reputed  right  of  free 
warren  or  free  chase  therein,  or  for  the  lord  of  the  manor  or  reputed 
manor  wherein  such  land  shall  be  situate,  and  also  for  any  gamekeeper 
or  servant  of  any  of  the  persons  herein  mentioned,  or  any  person  assist- 
ing him,  to  seize  and  apprehend  such  offender  upon  such  land,  or,  ia 
case  of  pursuit  being  made,  in  any  other  place  to  which  he  may  have 
escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be  into  the  cus- 
tody of  a  peace  officer,  in  order  to  his  being  conveyed  before  two  jus- 
tices of  the  peace ;  and  in  case  such  offender  shall  assault  or  offer  any 
violence  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  stick,  club,  or 
other  offensive  weapons  whatsoever,  towards  any  person  hereby  autho- 
rized to  seize  and  apprehend  him,  he  shall,  whether  it  be  hb  first,  second, 
or  any  other  offence,  be  guilty  of  a  misdemeanour,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labour 
for  any  term  not  exceeding  two  years." 


Evidence  of  former  Ccmt7tc<t(ms.]'In  order  to  facilitate  the  proof  of 
an  indictment  for  the  third  offence  under  s.  1  of  this  act,  all  convic- 
tions for  a  first  and  second  offence  are  directed  to  be  returned  to  the 
sessions;  and  the  record  of  such  conviction,  or  any  copy  of  such 
record,  is  evidence  on  the  trial  for  the  third  offence  (m) ;  but  prosecu- 
tions for  offences  punishable  on  summary  conviction  by  virtue  of  the 
act  shall  be  commeneed(fC)  within  six  calendar  months,  and  prosecutions 


i; 


(m)  9  G.  IV.  c.  69,  a.  8. 

(fi)  Commencemefnt  ^f  proteeuiUm,'} 
Stat.  8  &  9  W.  III.  c.  26,  now  repealed, 
prohibited  by  a.  9,  proaeoation  under 
that  act  "  unleaa  anch  pro89euti<m  be 
eommeneed"  within,  9lc,  Held  that  the 
information  and  prooeeding  before  the 
magiatrate,    on    the   defendanta  being 


taken,  waa  the  "  eammemeemmi  "  of  the 
'^proteeutioH'*  within  the  meaning  of 
that  act,  R.  t.  Wiilaee,  1  Eatt'a  P. 
C.  186.  If  the  apprdienaion  within 
the  preacribed  time  aher  the  olFence  ia 
rdied  on  to  aanction  an  indictment  pre- 
ferred {fier  that  time  had  elapsed,  the 
warrant  to  apprehend  or  commit  most  be 
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bj  rndictmeDt  under  it  within  twelve  calendar  months  after  the  com- 

misnon  of  Bach  offence  (o). 

As  to  the  extent  of  the  terms, "  night  **  and  **  game/'  in  this  act,  the 
statute  itself  supplies  an  interpretation  ;  its  **  night "  is  **  considered 
aad  declared  to  commence  at  the  expiration  of  the  first  hour  after 
smnset,  and  to  oonclnde  at  the  beginning  of  the  last  hour  before  sun- 
rise "(p)  ;  and  by  **  game  **  it  intends  ''  hares,  pheasants,  partridges, 
gioose,  heath  or  moor  game,  black  game,  and  bustards."  {q).  Rabbits 
are  expressly  included  in  sect.  1. 

These  provisions  of  the  first  and  second  sections  apply  to  the  case  in 
wbich  an  offender  goes  alone,  or  in  which  two  only  go  together,  on  an 
expedition  for  the  destruction  of  game.  Sect.  9  applies  to  cases  where 
a  party  of  three  or  more  are  together  and  armed  for  the  same  purpose ; 
sod  punishes  that  offence  more  severely  than  57  O.  III.  c.  9,  did,  viz., 
by  transportation  for  not  exceeding  14  nor  less  than  7  years,  or  imprison- 
ment and  bard  labour  for  not  exceeding  3  years ;  but  this  last  offence 
is  only  cognizable  by  the  justices  of  gaol  delivery  of  the  county,  &c. 


IwHetment  on  9  O.  IV.  c,  69,  s.  1,  for  Misdemeanour  in  taking  or 
deetrofing  Oame  or  Rabbits  by  Night,  after  two  previous  Conotc- 
turns  ;~~or  in  entering  Land  with  Oun,  Net,  or  Engine,  for  the 
PMrpose  q/ destroying  Game. 

—  in  the 


}Tb6  jurors,  &e.  present  tbmt  A.  B.  Ute  of  the  parish  of  — 
eoimty  of  BeriES«  Uhonrer,  on  the  — —  day  of  — —  in  the year 

«f  the  reigB  of,  %tc.  was  duly  conficted  before  ■  and  ■,  eaqnires,  two 


of  peace  for  the  said  connty,  for  that  he  the  said  A.  B.  [#«/  out  the  first 
m  MM  the  past  tense  to  the  end  fffthe  a4fudieation  nf  punishmenf]  (r),  and 
the  jvran,  Skc  that  the  said  A.  B.  afterwards,  to  wit,  on  — —  in  the  ■ 

year  of  die  reign  of,  &e.  at,  ice.  was  daly  convieted  before  {set  out  second  comrieti&n 
m  tMepmst  tense  to  the  end  qf  the  adfudieation  qfpunishmenfif  and  the  jurors,  &c. 
that  the  said  A.  B.  (f)  late  of  the  said  parish  of  — -  (/)  in  the  said  county  of 


Berks,  klNmrer,  aAerwards  and  after  he  had  been  so  twice  convicted  as  aforesaid,  and 
vitUn  twdve  calendar  months  now  last  past,  to  wit,  on,  Sec.  in  the  «»— —  year  of 
the  leigB  of,  &c.  about  the  hour  (m)  of  eleren  in  the  night  of  the  same  day,  at  the 


pradMed,  ft.  v.  PUUps,  Rnis.  &  Ry. 
3^.  A  preeecntion  is  dearty  eowwKiiceii 
by  piefetiiug  a  bill,  for  that  is  the  par- 
ly's act;  bet  wheHier  a  bill  preferred 
sgrinst  two,  and  ignored  as  to  one 
wftjuii  tiw  prescribed  time,  is  a  sufficient 
**  esmmemeemteni "  of  a  prosecution  to 
atide  a  prosecutor  to  proceed  on  a  bill 
fiBead  against  the  latter,  four  years  after 
for  same  offence,  ^tuere.  See  ft.  t.  KiU^ 
mmtter,  7  C.  &  P.  228;  7%lladam  v. 
Briilol  (hUk.)  4  N.  &  M.  144. 
(a)  Sect  4. 


(p)  Jd.  s.  12. 

(q)  Sect  13,  see.  p.  209. 

(r)  See  form  of  such  conviction,  post, 
Ch.  XII.  s.  5. 

(f)  Prove  his  identity  with  the  A.  B. 
who  was  twice  oouTicted.    See  p.  382. 

(/)  Should  be  the  parish  in  which  the 
field,  &c.  is  situate. 

(e)  Unnecessary  to  itate  that  it  was 
between  sun-set  and  sun-rise,  &c.  Ante, 
p.  209.  Per  Parke,  B.  in  ft.  v.  ftt7«y, 
1  Lewin'i  Cr.  C.  149 ;  and  per  Oumey, 
B.,  in  ft.  y.  Penson,  id,  154. 


384 


GAME. 


laidpariih  of 


— -  in  the  aaid  county,  by  nigki  (x)  did  nnUwfally  take  and  de- 
atroy  certain  game  and  rabbits,  to  wit,  one  pheasant,  and  two  rabbits,  in  oertam 

land  called [or  "  of  J.  N.,"  or  in  the  oocnpation  of  J.  N.]  (jr)  there  titnate, 

[or,  by  night  did  unlawfully  enter  certain  land  called ]  of  [or,  in  the  occu- 

pation  of]  one  J.  N.  there  situate,  and  was  then  and  there  {z)  by  night,  unlawfallyin 
the  aaid  land,  with  a  oertdn  gun  [or  net,  engine,  or  other  instrument]* for  the  pur- 
pose then  and  there,  by  night,  as  aforesaid,  of  taking  and  destroying  game  iktr€{a), 
against  the  form  of  the  statute,  &c.  and  against  the  peace,  &c 

By  7  &  8  Vict.  c.  29,  the  pains,  penalties,  &c.  imposed  by  9  G.  IV. 
c.  69,  on  persons  by  night  unlawfully  taking  or  destroying  game  or 
rabbits,  in  any  land,  are  imposed  on  a  like  taking,  &c«  on  any  public 
road,  highway,  or  path,  or  the  sides  thereof,  or  at  the  openings,  outlets, 
or  gates  from  any  such  land  into  any  such  public  road,  &c.,  owners 
and  occupiers  of  land  adjoining  either  side  of  that  part  of  such  road,  &c. 
where  the  offender  shall  be.  His  game-keeper,  or  servant,  or  assistant 
have  like  power  of  apprehending  offenders,  and  that  act  with  all  its 
powers  is  declared  applicable. 


(x)  Material  to  head  the  charging  sen- 
tence thus:  see  DavitM  and  others,  y. 
The  King  (m  error),  10  B.  &  C.  89. 

(jf)  The  partieular  close  must  be  des- 
cribed by  its  name,  or  abuttals,  or 
ownership,  or  occupation ;  for  the  offence 
being  of  a  local  nature,  the  indictment 
must,  it  seems,  particularize  the  offence 
in  one  or  other  of  the  above  modea,  by 
informing  the  defendant  to  what  specific 
spot  the  evidence  is  to  be  directed,  Jl. 
T.  Bidley,  R.  &  Ry.  515,  decided  on  57 
G.  III.  c.  90,  and  applicable  to  the  terma 
ofthisact.  See  A.  T.  Ife/for,  2  D.  P.  C. 
173,  per  Tamdon,  J.,  contra,  on  aimilar 
worda  in  1  &  2  W.  IV.  c.  32,  s.  30.  A 
"  certain  cover  in  the  parish  of  P."  is 
insufficient,  22.  t.  Criek,  5  C.  &  P.  508. 
Variance  in  the  proof  of  the  name  of  the 
pariah  or  the  dose,  its  local  aituation,  or 
its  occupation,  as  laid,  is  fatal,  JZ.  ▼. 
Owen,  1  Mood.  Cr.  C.  118,  on  57  6. 
III.  c.  90.  If  both  the  name  and  the 
occupation  of  the  close  are  atated,  both 
must  be  proved  as  laid,  ibid,  R.  v.  Pye, 
2  East,  P.  C.  785;  JL  v.  Healey,  I 
Mood.  C.  C.  1.  The  ownership  maybe 
stated,  if  the  land  be  a  wood,  &c.  not 
let  to  a  tenant.  Where  several  persons, 
acting  with  a  common  intent  of  entering 


land  to  kiU  game,  allot  to  some  of  their 
party  the  task  of  watching  outside  a  ptr- 
ticular  spot,  in  order  to  give  an  alarm  on 
the  approach  of  keepers,  these  watchen 
are  equally  indictable  with  those  who 
enter  the  land,  JZ.  v.  Paeaejf  and  of  ken, 
7  C.  &  P.  282 ;  J2.  v.  Loeiet,  id.  300; 
but  see  A.  v.  Doweell,  6  C.  &  P.  390. 

Where  a  plea  alleged  aeisin  in  fee  by 
the  defendant  of  certain  premises,  snd  a 
right  of  way  in  the  oee^^nere  thereof,  in 
respect  of  such  occupation,  it  was  held  a 
justification  of  the  defendant's  alleged 
trespass,  though  the  premises  were  not 
in  his  own  occupation,  but  in  that  of  his 
tenant,  HoUie  v.  Proud,  2  D.  &  Ry.  31 ; 
Stott  V.  Stott,  16  East,  343,  349;  5 
Taunt.  311. 

(r)  The  defendant  muat  be  proved  to 
have  intended  to  kill  game  in  the  dose 
which  is  laid  to  have  been  entered  with 
that  intent,  R.  v.  Barkam,  1  Mood.  C.  C. 
151 ;  R,  y.  CapeweU,  5  C.  &  P.  549. 

(a)  In  re  FUteber,  13  L.  J.  (M.  C.) 
16.  In  a  conviction  on  9  G.  IV.  c.  69, 
s.  1,  it  was  held  necessary  to  use  the 
word  **  there,**  and  not  sufficient  to 
follow  the  words  of  the  statute.  See 
Fletcher  v.  Calthrop,  ante. 
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ImSctm^nt  for  auaultxng  Oumer  or  Occupier j  Oame- keeper  or  Ser^ 
want,  Sfc*  the  Defendant  having  been  found  by  Night  on  Land, 
armed  with  a  Gun,  ^c.  for  the  Purpose  of  destroying  Oame 
(9  G  IV.  c.  69,  «.  2). 

The  joroni,  &e.  preient,  that  J.  S.  late  of,  &c  labourer,  before  the  committing 
«f  the  amalt  hcremafter  mentioned,  to  wit,  on,  &c.  [abont  the  hour  of  ten  on  the 
mfU  of  the  same  day],  at,  &c  [mr.  the  parish  in  which  the  land,  &c.  it]  by  night, 

VM  aalawfally  on  oertdn  land  [*'  any  land  "  in  the  act]  csUed [or,  of 

J.  W.  0BS.  the  owner,  or,  in  the  occupation  of  H.  H.  or  abutting  on  ]  there 

■tsste,  aimed  with  a  certain  gnn,  [or  with  a  certain  net,  &c.]  then  and  there  for 
the  pnrpqsc  of  illegally  taking  and  destroying  game  there  by  night,  and  that  tlui 
■id  J.  S.  was  then  and  there  found  by  night  as  aforesaid,  unlawfully  upon  and  in 
the  laid  land  by  night  ss  aforesaid,  armed  with  a  certain  gun,  then  and  there  for 
the  popose  of  then  and  there  unlawfully  destroying  game  by  night,  by  one  S.  S. 
[lie  actio**  owner  or  occupier,  or  person  having  a  right  or  reputed  right  of  free 
WTcn  or  liree  chase  thereon,  or  the  lord  of  the  manor  or  reputed  manor  wherein 
ladk  land  may  be  situate,  or  any  game-keeper  or  senrant  of  the  persons  herein  men- 
tiooed,  or  any  person  sssisting  such  game-keeper  or  servant "] ,  the  servant  of  the 
■id  J.  W.,  the  said  S.  S.  then  and  there  having  lawful  authority  to  seize  and 
apprehend  the  said  J.  S.  upon  the  said  land  hereinbefore  mentioned,  and  that* 
die  said  J.  S.  with  the  gun  afSoresaid  [or,  state  according  to  the  fact  any  of  the 
other  weapons  enumerated  in  the  act],  which  he  the  said  J.  S.  in  both  his  hands 
thea  and  there  held,  did  then  and  there  with  force  and  arms,  unlawfully  assault  and 
beat  and  oiffer  Tiolence  towards  the  said  S.  S.,  the  said  S.  S.  then  and  there  being 
kvfally  anthorixed  to  aeize  and  apprehend  the  said  J.  S.  upon  the  aaid  land,  against 
the  fiovm  of  the  statute,  &c.  and  against  the  peace,  &c.  (b). 

liuUetmeni  where  the  Defendant  escaped  from  the  Land  and  was 

pursued  (9  G.  IV.  c.  69,  *.  2). 

as  last  to  the*  "  the  said  J.  S.  then  and  there,  from  the  said  land  did 
into  a  certain  dose  there  situate  [  add  its  name  if  known]  and  the  said  J.  N. 

and  there  pursue  the  said  J.  S.  into  the  said  last  mentioned  dose  for  the 
peipose  of  seising  and  apprehending  him  the  said  J.  S.  as  sforesaid,  he  the  said 
J.  N.  having  then  and  there  lawful  authority  as  aforesaid  so  to  do,  and  that  he 
te  said  J.  N.  being  then  and  there  abont  to  seise  and  apprehend  the  said  J.  S.  for 
die  odRenee  aforesaid  "  [at  m  loit prteodeni  to  the  end]. 

The  aboTe  may  form  one  indictment,  and  may  be  joined  with  a  count 
ibr  a  common  assault  (c). 

Indictment  for  assaulting  Deer-keepers,     (See  7  ^  8  G.  /F. 

c.  29,  s.  29,  ante,  p.  280). 

That  k.  B.  late  of,  &o.  with  force  and  arms,  at,  &c.  into  a  certain  forest  (d) 


{i)  See  Rig.  ▼.  Cumoek,  9  C.  &  P.  {d)  *<  Forest,  chase,  purlieu  whether  in- 

730,  Garwy,  B.  closed  or  not,  or  any  inclosed  land  where 

(e)  JL  V.  Ffmaemu,  5  C.  &  P.  551.  deer  shall  be  usually  kept,"  are  the  words 

2  c 
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called [or  into  certaia  indosed  land  in  the  oocnpation  of  J.  W.] ,  there  situate, 

wherein  deer  had  been  and  then  were  nsnally  kept,  unlawfully  did  enter  with  intent 
then  and  there  unlawfully  (e)  to  hunt  deer  there — (/Ae  word»  are^  *'  hunt,  coarse, 
wound,  kUl,  snare,  or  carry  away  any  deer")  and  that  one  J.  N. — {the  words  are, 
**  erery  person  entrusted  with  the  care  of  such  deer,  or  any  of  his  assistants, 
whether  in  his  presence  or  not,")  (/),  then  and  there  being  a  person  entrusted  with 
the  care  of  the  deer  in  the  said  forest,  &c.  then  and  there  being,  tiien  and  there  alter 
the  said  A.  B.  had  so  entered  into  the  said  forest,  &c.  as  aforesaid,  did  demand  of  and 
from  the  said  A.  B.  a  certain  gun— (f  Ae  words  are,  **  gun,  fire-arms,  snare  or  engine, 
or  any  dog  there  brought  for  hunting,  coursing,  or  killing  deer,")  which  he  the  said 
J.  S.  then  and  there  had  in  his  possession,  (or  ''  a  certain  dog  which  he  the  said 
A.  B.  had  then  and  there  brought  there  for  hunting  and  coursing  the  said  deer,'*) 
and  that  the  said  A.  B.  then  and  there  failed  to  deliTcr  up  the  said  gun  [or  **  fire- 
arms,  snare,'*  &c.]  to  the  said  J.  N.  and  altogether  refused  so  to  do  ;  and  that  upon 
the  said  A.  B.  then  and  there  so  failing  and  refusing  to  dellTer  up  the  said  gun,  &c. 
he  the  said  J.  S.  did  then  and  there  lawfully  attempt  to  seize  and  take  the  said  gun, 
&c.  from  the  said  A.  B.,  for  the  use  of  the  owner  of  the  said  deer,  as  he  lawfully 
might  for  the  cause  aforesaid ;  and  that  the  said  A.  B.  then  and  there  with  force 
and  arms  in  and  upon  the  said  J.  N.  then  and  there  being  a  person  intrusted  with 
the  care  of  the  deer  with  in  the  said  forest,  &c.  as  aforesaid,  and  then  and  there 
being  in  the  due  execution  of  his  duty  as  aforesaid,  and  of  the  powers  given  to  him 
in  that  behalf  by  the  statute,  in  that  case  made  and  provided,  unlawfully,  violently, 
and  feloniously  did  make  an  aanult  and  him  the  said  J.  N.  unlawfully  and  felo- 
niously did  beat  and  wound — (the  words  are  **  beat  or  wound  '*)  against  the  form  of 
the  statute,  &c.  and  against  the  peace,  &c. 

(Second  count.)  That  A.  B.  &c.,  &c.  in  and  upon  the  said  J.  N.,  the  said  J.  N. 
then  and  there  being  a  person  intrusted  with  the  care  of  deer  in  certain  inclosed 
land  of  J.  W.  there  situate,  wherein  deer  bad  been  and  then  were  usually  kept,  sod 
then  and  there  being  in  the  due  execution  of  the  powers  giren  to  him  in  that  behalf 
by  a  certain  act  made  and  passed  in  a  certain  session  of  parliament,  which  was  held 
in  the  seventh  and  eighth  years  of  the  reign  of  King  George  the  Fourth,  intituled  "  an 
act  for  consolidating  and  amending  the  laws  in  England  relative  to  larceny  and  offences 
connected  therewith,"  unlawfully  and  feloniously  did  make  an  assault,  and  him  the 
said  J.  N.  then  and  there  unlawfully  and  feloniously  did  beat  and  wound  against  the 
form,  &c.  and  against  the  peace,  &c.  [This  is  a/e/ony  punished  as  simple  larceny. 
See  ante,  p.  280.] 

The  act  of  the  deer-keeper,  on  which  the  felony  ensued,  roust  be  in 
due  exercise  of  the  powers  given  him  by  the  act  {g), 

A  game^keeper  or  other  person  properly  authorized  under  9  G.  IV. 
c.  69,  may  apprehend  a  poacher  without  giving  notice  of  his  purpose, 
or  calling  on  him  to  surrender  (A),  or  announcing  in  what  capacity 

of  7  &  8  G.  IV.  c.  29,  s.  26  ;  as  to  forest,  Qi««re,  however,  as  to  using  the  word  in 

&c.  being  held  to  be  "  open  or  inclosed  any  caae. 

grounds,    see  ante,  p.  280,  note.  (f)  See  the  act,  ante,  p.  280. 

(e)  Some  forms  here  add  "  felonious-  (^)  R,  v.  Amery,  R.  &  Ry.  500. 

ly,"  but  not  in  case  of  an  entry  on  a  (A)  R.  v.  Payne,  1  Mood.  C.  C.378; 

forest,  chase,  or  purlieu  not  indosed.  i2.  v.  Tkyfor,  7  C.  &  P.  266. 
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be  apprehends  him  (A) ;  and  this  whether  he  offends  against  section  I 
only,  or  against  section  9,  by  being  out  armed  with  two  or  more  other 
penons  (t). 

Parties  who  find  poachers  in  a  wood  need  not  intimate  bywords  that 
diey  are  gamekeepers,  or  come  to  apprehend  :  the  circumstances  are 
nfficieot  notice,  and  a  person  out  poaching  who  sees  a  man  run  after 
him  may  fairly  presume  he  so  runs  to  take  him;  but  if  a  servant  of  one 
who  is  neither  owner  of  the  land  or  of  the  manor  comes  to  apprehend, 
and  uses  fiital  yiolence  in  so  doing,  it  would  be  murder  (A). 

If  a  man  is  lord  of  a  manor  which  includes  land  of  his,  and  also  of 
another,  a  poacher  may  be  apprehended  in  the  last  land  by  the  servant 
oftheIoTd(/). 

By  7  &  8  Vict.  c.  29,  s.  1,  all  the  pains,  punishments,  and  forfeitures 
imposed  by  9  G.  IV.  c.  69,  upon  persons  by  night  unlawfully  taking  or 
destroying  any  game  or  rabbits  in  any  land  open  or  enclosed  as  therein 
Kt  forth  shall  be  applicable  to  and  imposed  upon  any  person  by  night 
anlawfaUy  taking  or  destroying  any  game  or  rabbits,  or  on  any  public 
road,  highway,  or  path,  or  the  sides  thereof,  or  at  any  opening,  outlets, 
or  gales  from  any  such  land  into  any  such  public  road,  highway,  or 
path  m  the  like  manner  as  upon  any  such  land  open  or  inclosed,  and  it 
shall  be  lawful  for  the  owner  or  occupier  of  any  land  adjoining  either 
side  of  that  part  of  such  road,  highway,  or  path  where  the  offender 
shall  be,  and  the  gamekeeper  or  servant  of  such  owner  or  occupier,  and 
any  person  assisting  such  gamekeeper  or  servant,  and  for  all  the  persons 
aothorized  by  the  said  act  to  apprehend  any  offender  against  the  pro- 
visions thereof,  to  seize  and  apprehend  any  person  offending  against  the 
said  act  or  this  act ;  and  the  said  act,  and  all  the  powers,  provisions, 
authorities  and  jurisdiction  therein  or  thereby  contained  or  given,  shall 
he  as  applicable  for  carrying  this  act  into  execution,  as  if  the  same  had 
been  herein  specially  set  forth. 

2.  Offence  of  killing  Hares  and  Conies  in  the  Night  Time,  in 
Grounds  lawfully  used  for  the  breeding  them.] — By  7  &  8  6.  IV. 
c.  29,  s.  30,  it  is  enacted,  *'That  if  any  person  shall  unlawfully  and 
wilfully,  in  the  night  time  (m),  take  or  kill  any  hare  or  coney,  in  any 
warren  or  ground  lawfully  used  for  the  breeding  or  keeping  of  hares  or 
conies,  whether  the  same  be  inclosed  or  not,  every  such  offender  shall 

(A)  IL  T.  TVylor,  7  C.  &  P.  266 ;  R.      B. ;  R.  ▼.  Addit&m,  6  C.  &  P.  388. 


▼.  irUlMM,  3  C.  &  P.  394.  (0  Her  y.  Daiis. 

(j)  R,  T.  Jmmes  BaU,  I  Mood.  C.  C.  (m)  Vis.  night  u  in  burglary,  for 

333.  7  &  8  6.  IV.  c.  29  does  not  define  what 

(¥)  R,  T.  />OTtf ,  7  C.  &  P.  787,  Pmrkt,  shall  be  deemed  <'  night." 

2c2 
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be  guilty  of  a  misdemeanour,  and,  being  convicted  tliereof,  shall  be 
punished  accordingly  ;  and  if  any  person  shall  unlawfully  and  wilfully, 
in  the  day  time,  take  or  kill  any  hare  or  coney  in  any  such  warren  or 
ground,  or  shall  at  any  time  set  or  use  any  snare  or  engine  for  the  taking 
of  hares  or  conies,  e?ery  such  offender,  being  convicted  thereof  before 
a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  of  money,  not  ex- 
ceeding five  pounds,  as  to  the  justice  shall  seem  meet :  provided  always, 
that  nothing  herein  contained  shall  affect  any  person  taking  or  killing, 
in  the  day  time,  any  conies  on  any  sea  bank  or  river  bank  in  the  county 
of  Lincoln,  so  far  as  the  tide  shall  extend,  or  within  one  furlong  of  such 
bank/'  Under  the  act  [5  G.  III.  c.  14,  s.  6],  for  which  this  was  substi- 
tuted, and  which  extended  only  to  rabbits,  it  was  holden  that  the  taking 
a  rabbit  in  a  snare  was  sufficient  to  constitute  the  offence,  though  the 
rabbit  was  neither  killed  nor  taken  away  by  the  snarer(n);  and  the  same 
principle  of  construction  will  apply  to  the  more  recent  statute. 

Indictment  under  7  S^S  O.IV.c.  29,  s.  30,  far  taking  or  killing  Hares 
or  Conies  in  Warrens^  or  Breeding-grounds ,  in  tke  Night  Tune. 

That  A.  B.  Ute  of,  &c.  on,  &c.  in  the  night  time,  that  is  to  say,  about  the  hour 
of  eleven  o'clock  in  the  night  of  the  laid  day,  at,  &e.  in  a  certain  warren  and  ground 
of  C.  D.  there  sitnate,  then  lawfully  osed  for  the  breeding  and  keeping  of  conies 
[arkares],  ten  conies  [or  karei]  then  and  there  bdng  found,  then  and  there  in 
the  said  warren  and  ground  unlawfully  and  wilfully  did  take  [or  Mil,  or  **  take  md 
kill,^'  according  to  the/act'}  ;  against  the  form  of  the  statute,  &c.  and  agaiuit  the 
peace,  &c. 


SECTION   XVI. 

Indecsncibs. 

To  this  head  may  be  referred  all  insults  offered  to  magistrates  in  the 
discharge  of  their  duty  ;  and  all  violations  of  decency,  as  the  publication 
or  exhibition  of  indecent  books  or  pictures,  or  the  indelicate  exposure  of 
the  person  in  public  places.  These,  we  have  seen,  are  offences  at  com- 
mon law,  punishable  by  fine  and  imprisonment,  as  also  under  the 
vagrant  act,  see  Ch.  VIIL  s.  4. 

So  also  are  offences  against  religion  and  public  worship,  as  Sunday 

trading. 

1.  Qg^enca  agavui  Religion  and  Public  Wonhip. 

2.  Offences  againet  tke  King,  Oovemmentf  and  Magietratee. 

3.  Qfences  agamet  Public  Decency, 

(fi)  Jl.  ▼.  Glooer,  R.  &  Ry.  269« 
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1.  OFFENCES  AGAINST  RELIGION  (o)  AND  PUBLIC  WORSHIP. 

Iwdietment  at  Common  Law  (o)  for  Nuisance  in  an  open  Profanation 

of  the  Lord*s  day,  by  keeping  Shop* 

Thai  k»  B.  Ute  of,  &e.  butcher,  on,  &c.  and  oontinnally  afterwards  antil  the  day 
of  taking  thU  inqmntion,  at,  &c.  was  and  yet  ia  a  common  Sabhath-breaker  and 
prafrner  of  die  Lord's  day,  commonly  called  Sunday,  and  that  the  said  A.  B.  on, 
he  being  the  Lord's  day,  and  on  diTcra  other  days  and  times,  being  the  Lord's 
days,  doriiig  the  time  aforesaid,  at,  &c.  in  a  certain  place  there  called,  &e.  did  keep 
a  common,  pnUie,  and  open  shop,  and  in  the  same  shop  did  then  and  on  the  said 
other  days  and  times,  being  the  Lord's  days,  there  openly  and  publicly  sell  and  ex* 


(o)  The  covft  of  sessions  of  the  peace 
btt  probably  lost  jurisdiction  OTcr  this 
oface  linoe  5  &  6  Vict.  c.  38,  cn/e,  p. 
157.  Tlie  precedent  and  notes  may  be 
aicM,  however,  to  magistrates  in  con- 
nderiag  the  offence  of  Sunday  trading, 
vhen  brought  before  them  as  amounting 
to  a  common  law  nuisance,  in  order  to 
disriaguish  that  offence  from  "  keeping 
ibop  "  on  Sunday  against  3  C.  1,  e.  1. 

I^utienlar  instances  of  profknation  of 
kke  Lord's  day  or  Sunday,  are  by  several 
ititotes  made  punishable  before  magis« 
tnles ;  but  it  is  also  said  to  be  indict- 
able at  comacion  law,  2  East's  Pleas  of 
tke  Crown,  cb.  1,  s.  3 ;  and,  as  it  seems, 
M  a  breach  of  public  decency.  Mr. 
East  goes  on  to  mention  the  above  pre- 
eedent,  citing  an  early  edition  of  the 
down  Circuit  Companion,  155,  and  1 
Hawkins,  ch.  6,  s.  1,  2,  3.  '*  At  see- 
MS,"  says  Hawkins  (edit.  1787), book 
1,  di.  6,  "  it  is  usual  to  indict  for  the 
nnisinoe  in  keeping  open  shop,"  and 
cites  Crown  Circuit  Companion,  372. 
The  eighth  and  later  editions  of  that 
work,  howerer,  omit  the  above  prece- 
pt A  butcher  might  kill  or  sell  victuals 
e«  Sun<by  before  3  C.  I.  c.  1  ;  accord- 
■sty  an  indictment  against  a  butcher 
for  oerdsing  his  trade  on  a  Sunday  was 
kdd  bad  on  demurrer,  for  not  concluding 
''against  the  form  of  the  statute,"  R.  v. 
Bntkertam^  Stra.  702.  <^utr§,  for  the 
erf  aukea  it  only  the  subject  of  a  penalty 
noovcrable  before  a  justice.  See  also  4 
Bb.  Com.  63;  1  Tkunt.  134. 

In  Middleaex,  precepts  have  for  many 
•geaiisoed  each  term  from  the  Crown 
CMke,  directed  to  the  constables  in  the 
diSereat  districts,  to  make  returns  to  the 
pand  jury,  by  way  of  presentment,  of 
an  amsaaees,  and  profaners  of  the  Lord's 
day,  ftc  ia  order  that  they  may  be  pro* 


oeeded  against  according  to  law.  These 
returns  when  made  are  considered  as 
presentments,  and  may  be  prosecuted  as 
such,  or  as  indictments,  1  Chitty's  Cri- 
minal Law,  1st  edit.  310.  In  practice, 
however,  aifter  appearance  entered  for 
defendant,  the  proceeding  is  in  general 
abandoned,  7  &  8  G.  IV.  c.  38  {ante,  p. 
233),  does  not  extend  to  prevent  pre- 
sentments (at  least  in  Middlesex)  by 
constables  against  persons,  for  that  they 
"  being  common  Sabbath-breakers  and 
profaners  of  the  Lord's  day,  commonly 
called  Sunday,  did  on  certain  Sabbath 
days  and  hours  during  the  celebration  of 
divine  service,  keep  open  shop  and 
therein  openly  sell  divers  goods."  This 
subject  having  been  brought  before  the 
court  of  king's  bench  in  Trinity  term, 
1837,  by  the  grand  jury  of  Middlesex, 
Mr.  Justice  LUtUdale,  in  his  charge  to 
them  on  11th  November,  1837,  stated 
that  presentments  of  nuisances,  &c.,by 
the  constables  to  the  grand  juries  were 
of  the  most  remote  antiquity,  and  must 
be  considered  deliberately  by  the  latter, 
who  must  proceed  to  present  such  of- 
fences of  profknation  of  the  Sabbath  as 
should  be  returned  to  them,  and  thus 
afford  the  opportunity  of  proceeding  on 
such  presentments  to  any  person  who 
might  take  them  up.  He  also  declared 
that  Sunday  trading,  if  carried  on  to  any 
extent  which  createa  a  nuisance  (see  1 
Taunt.  134)  or  obstruction,  was  indict- 
able at  common  law ;  but  that  a  mere  act 
of  aeilmg  on  the  Lord's  day  was  not  now 
more  indictable  than  it  had  been  for  the 
last  700  years. 

By  a  Saxon  law  of  King  Athelstan, 
cited  2  Inst.  226,  **  Die  antem  dominico 
nemo  aierca/iiram  fadto;  id  quod  si 
quis  egerit,  et  ips4  merce,.  et  triginta 
pneterea  soUdia  mulctator." 
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poM  to  sale  flesh  meat  to  di?ers  persons,  to  the  jurors  aforesaid  as  yet  anknown  (jt)i 
to  the  common  noisanoe  (q)  of  all  the  liege  sobjects  of  oar  said  Lady  the  Queen, 
and  against  the  peace,  &e. 

Indictment  for  obstructing  a  Clergyman  in  the  Burial  of  the  Dead, 

by  assaulting  him  and  others  (r). 

Thati  heretofore,  to  wit,  on,  &e.  and  before  the  commission  of  the  peace  herein- 
after next  mentioned,  to  wit,  at  the  parish  of ,  in  the  coanty  of  -^-^,  a  certain 

coq)se  had  been  then  and  there  lawfolly  brought  to  the  chnrch  and  churchyard  of 
the  said  parish  for  christian  burial,  according  to  the  rites  and  ceremonies  used  by 
the  church  of  England ;  and  that  one  A.  B.  was  a  clerk  in  the  holy  orders  of  the 
said  church  of  England,  a^d  then  and  there  present  in  the  said  church  and  church- 
yard of  the  said  parish  of  -^^,  in,  &c.  for  the  purpose  of  acting  as  such  clerk  in 
orders,  in  and  about  the  burial  of  the  said  corpse,  according  to  the  said  rites  and 
ceremonies,  and  was  then  and  there  lawfully  acting  in  the  execution  of  his  said  duty 
in  and  about  the  said  burial  of  the  said  corpse  in  the  manner  last  aforesaid,  and  the 
jurors,  &c.  that  C.  D.  late  of  the  said  parish,  in,  &e.  labourer,  on,  &c.  at  the  said 
parish  aforesaid,  in  the  said  churchyard,  and  church  of  the  said  parish,  did  then  and 
there  unlawfully,  wilfully,  and  contemptuously  interrupt,  hinder,  and  obstruct  the 
said  A.  B.  so  being  such  clerk  in  orders,  as  aforesaid,  and  then  and  there  being  in 
the  execution  of  his  duty  as  such,  in  reading  the  order  for  the  burial  of  the  dead, 
and  in  attending  the  burial  of  the  said  corpse  as  such  clerk  in  orders,  and  did  then 
and  there  unlawfully,  wilfully,  and  contemptuously,  by  threats  and  menaces,  and 
by  violently  assaulting  the  said  A.  B.  and  E.  F.  in  the  peace  of  our  Lady  the  Queen, 
then  and  there  being  in  the  said  church  and  churchyard,  did  prevent  and  hinder 
the  burial  of  the  said  corpse,  in  the  said  churchyard,  in  a  quiet,  decent,  and  suitable 
manner,  according  to  the  said  last-mentioned  rites  and  ceremonies,  and  against  the 
peace,  &c. 

indictinent  for  disturbing  a  Dissenting  Congregation^ 
62  O.  III.  c.  155,  s.  12.  (s) 

That  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the  peace  holden  at  A. 

in  and  for  the  county  of  W.  the day  of  -— ^  in  the  —  year  of  the  reign  of 

our  sovereign  Lady  Victoria,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen  defender  of  the  faith,  before  A.  B.  and  C.  D.  esquires,  and  others  their 
fellows,  justices,  of  our  said  Lady  the  Queen,  assigned  to  keep  the  peace  of  our 
said  Lady  the  Queen  in  the  said  county,  and  also  to  hear  and  determine  divera 
felonies,  trespasses,  and   other  misdemeanours,  in    the    said  county  committed. 


(p)  If  they  are  known,  their  names 
must  be  stated. 

(q)  This  allegation  was  omitted  in 
R,  V.  BrothertoHt  Stra.  702,  as  well  as 
"  against  the  form  of  the  statute."  Such 
an  act  done  in  a  comer  might  perhaps 
not  be  indictable  at  common  law,  Vrury 
v.  De^ontainet,  I  Taunt.  134. 

(r)  Thu  form  was  suggested  by  R,  v. 
Cheeref  7  D.  &  R.  461,  and  is  intended 
to  meet  the  objections  there  held  fatal ; 
but  unless  some  act  of  violence,  or  at 
east  some  abusive  or  threatening  ex- 


pressions, disturbing  the  due  and  tran* 
quil  performance  of  the  rites  of  the 
church,  are  laid  and  proved  accordingly, 
the  only  remedy  is  in  the  spiritual 
court. 

(f )  This  indictment  mmt  be  preferred 
to  the  grand  jury  at  quarter  sessions 
and  may  be  tried  there,  (52  6.  III.  c. 
155,  s.  12)  ;  but  when  found,  may  be 
removed  into  Q.  B.  by  eertioreri^  and 
either  tried  there,  {R.  v.  Wrougktcm,  3 
Burr.  1683),  or  at  the  assises,  (A.  t. 
Wadley,  4  M.  &  S.  508). 


tNDECENCItt«  391 

J.  N.  tktkf  teaclicr  and  preacher  to  a  eongr^tion  of  protectants  dissenting  from 
tke  dnreb  of  En^and,  scrupling  infant  baptism,  did  then  and  there,  pursuant  to 
the  statate  in  sndi  case  made  and  prorided,  certifj^  to  her  migesty's  justices  of  the 
pewe  asscmUed  in  quarter  sesdona  aforesaid,  that  he  had  appointed  a  certain  house 

■toate  at ,  in  the  parish  of  B.  in  the  county  aforesaid,  therein  to  assemble  and 

■eet  for  religions  worship,  and  which  was  then  and  there  duly  registered  and 
recorded  aooording  to  the  directions  of  the  statute  in  such  case  made  and  provided , 
sad  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that  after- 
vards,  to  wit,  on,  &c.  at,  &c.  a  congregation  of  protestants  dissenting  from  the 
Aorch  of  England,  of  which  the  said  J.  N.  was  then  and  there  teacher  and  preacher, 
were  assembled  for  the  public  worship  and  sendee  of  Almighty  God,  in  the  house 
aforesaid,  ao  certified,  registered,  and  recorded  as  aforesaid  (/),  and  that  J.  S.  late 
9t,  ftc.  labourer,  J.  W.  late  of,  &c.  carpenter,  and  E.  W.  late  of,  &c.  labourer,  after- 
earda,  to  wit,  on,  &c.  whilst  the  said  congregation  was  so  assembled  as  aforesaid, 
sad  during  divine  serrice  at,  &c.  unlawfully,  willingly,  and  of  purpose,  maliciously 
sad  contemptuously  did  come  into  the  said  congregation  during  service  as  aforesaid, 
sad  did  then  and  there  willingly  and  of  purpose  maliciously  and  contemptuously 
fisipiiet  and  disturb  the  said  congregation,  (by  then  and  there  talking,  cursing  and 
swearing  with  a  loud  voice,  and  also  by  talking  with  a  loud  voice  to  the  said  J.  N., 
he  the  said  J.  N.  then  and  there  being  in  the  pulpit,}  the  doors  of  the  said  meeting- 
hoaae  and  place  where  the  said  congregation  were  so  assembled  as  aforesaid  not 
then  locked,  barred,  or  bolted  («) ;  against  the  form  of  the  statute  in  such 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
nid  J.  S.,  J.  W.,  and  E.  W.  afterwards,  to  wit,  on,  5cc.  with  force  and  arms,  at, 
&C.  did  willingly,  and  of  purpose,  maliciously,  and  contemptuously  come  into  a 
eeftain  congregation  of  protestants  dissenting  from  the  church  of  England,  then  and 
these  assembled  for  the  worship  and  service  of  Almighty  God,  in  a  certain  meeting- 
hovse  there  situate,  and  the  said  congregation  then  and  there  wilfully,  willingly, 
and  of  purpose,  maliciously  and  contemptuously  did  disquiet  and  disturb,  (by 
tslkmg,  laughing,  swearing,  and  cursing  with  a  loud  voice,)  lor  at  the  eate  may  de,] 
the  said  meeting-house,  where  the  said  congregation  were  so  assembled,  as  aforesaid, 
being  then  and  long  before  certified,  registered,  and  recorded,  according  to  the 
Section  of  the  statute  in  such  case  made  and  provided.  And  the  doors  of  the 
nid  meeting-house  and  place  where  the  said  congregation  were  so  assembled,  not 
being  then  locked,  barred,  or  bolted ;  against  the  form  of  the  statute  in  such  case 
BMde  and  provided,  and  against  the  peace,  &c.  {x). 

2.  OFFENCES  AGAINST  THE  QUEEN.  GOVERNMENT,  AND 

MAGISTRATES. 

Offences  against  tbe  queen  and  government,  e,  g.  sedition,  &e,  seem 

(0  See  R,  V.  Hube,  (on  1  W.  &  M.      and  is  not  in  R,  v.  Wadley,  4  M.  &  S. 
1,  e.  18,  s.  19) :  5  T.  R.  542,  cited      508. 


1  B.  &  Ad.  869.  (s)  By  s.  12,  each  defendant  is,  on 

(a)  This  averment  made  to  satisfy  s.  conviction,  liable  to  the  penalty  of  40/. 

11,  does  not  seem  necessary,  for  it  is  in  A  like  provision  exists  for  protecting 

a  distinct  dauae,  not  forming  part  of  Catholic  chapels,  31  6.  III.  c.  33,  s.  10. 
that  on  which  the  indictment  is  fhuned. 
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outofjurisdictionof  sessions  of  peace  since  5  &  6  Vtct.c.  38,  biitofFences 
against  magistrates  may  still  be  tried  there. 

Indictment  for  insulting  a  Justice  in  the  Execution  of  his  Office, 

Thftt  heretofore,  to  wit,  on,  &c.  a  ipecial  session  of  the  peace  was  holden  at,  &c. 
before  certain  justices  of  the  peace  of  our  sovereign  Lady  the  Qoeen  for  the  said 

county  of,  ,  to  wit,  before  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows, 

being  justices  as  aforesaid  of  the  county  of aforesaid,  who  had  then  and  there 

assembled  and  met  together,  with  purpose  and  intent  to  authorise  and  empower 
certain  persons,  then  and  there  also  assembled  and  attending,  to  keep  respectively 

in  their  respective  parishes  within  the  said  county  of certain  common  inns  and 

alehouses,  as  by  the  laws  of  this  realm  the  said  justices  as  aforesaid  were  authorised 
and  empowered  to  do,  at  which  said  session  so  then  and  there  holden  as  aforesaid, 
before  the  justices  above  named,  and  others  their  fellows  as  aforesaid,  came  A.  B. 
late  of,  &c. ;  and  the  said  A.  B.  on  being  then  and  there,  to  wit,  at  the  said  session 
so  holden  as  aforesaid,  before  the  said  justices  as  aforesaid,  demanded  a  license  from 
the  said  P.  Q.,  R.S.,  and  X.  Y.,  and  others  their  fellows  so  as  before  assembled,  in 
order  that  he  the  said  A.  B.  might  be  authorized  and  empowered,  at  a  certain  honte 
known  and  distinguished  by  the  sign  ot  the  White  Swan,  at,  &c.  to  sell  ale  for  and 
during  the  year  next  ensuing :  but  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  othen  their 
fellows  so  then  and  there  assembled,  being  justices  of  our  said  lady  the  Queen  for 
the  county  of  — —  aforesaid,  then  and  there  refused  to  grant  any  leave,  license,  or 
authority  to  the  said  A.  B.  to  sell  ale  at  — *—  aforesaid,  in  the  county  aforesaid,  for 
the  said  year  then  next  ensuing  ;  whereupon  the  said  A.  B.  wickedly  and  malidoosly 
intending  to  traduce  the  authority,  and  impede  the  proceedings,  aa  well  as  to  vilify 
the  characters,  of  the  said  justices,  so  being  then  and  there  in  the  due  and  proper 
execution  of  their  duties,  uttered  and  pronounced,  and  loudly  published  to  the  said 
justices  so  assembled  and  met  together  as  aforesaid,  in  the  presence  and  hearing  of 
divers  of  her  majesty's  Uege  subjects,  these  false,  scurrilous,  and  contemptuous  words 
of  and  concerning  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  feUows,  justices 
as  aforesaid,  then  and  there  assembled,  and  of  and  concerning  the  execution  of  their 
said  duties,  that  is  to  say,  "  you  are  all  (meaning  the  said  P.  Q.,  R.  S.,  and  X.  Y., 
and  others  their  fellows,  then  and  there  assembled)  a  parcel  of  tyrannical  vilUdns, 
and  ought  to  be  hanged  for  depriving  a  poor  man  of  his  bread,"  (meaning  that  the 
said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows,  then  and  there  assembled, 
ought  to  be  hanged  for  depriving  him  the  said  A.  B.  of  hu  bread,  by  refusing  him 
the  said  A.  B.  a  license  to  sell  ale,  which  he  the  said  A.  B.  had  then  and  there  re- 
quired from  them  the  said  P.  Q.,  &c.  and  which  they  the  said  P.  Q.,  R.  S.,  X.  Y., 
and  others  their  fellows,  justices  as  aforesaid,  had  then  and  there  refused  to  grant  to 
him  the  said  A.  B.) ;  in  disturbance  of  the  administration  of  justice,  and  against 
the  peace,  &c.  (y). 


(y)  Scandalous  aspersions  of  a  magis- 
trate In  the  execution  <if  hie  office^  are 
regarded  as  criminal,  and  subject  the 
offender  to  punishment,  at  the  discretion 
of  the  court  in  which  he  is  convicted : 
Holt  on  Lib.  153 ;  1  Russell,  C.  &  M. 
328.  And,  to  these,  the  rule  is  strictly 
confined ;  for,  if  the  language,  however 


opprobrious,  apply  only  to  the  justice  in 
his  private  capacity,  no  indictment  can 
be  supported.  So  that,  if  a  man  at  a 
parish  meeting  apply  to  an  abMemt  magis- 
trate abusive  names,  as  if  he  say,  '*  if  be 
is  a  sworn  justice,  he  is  a  rogue  and  a 
forsworn  rogue,"  or  if  he  apply  to  him 
the  names  of  ass,  fool,  coxcomb,  or  block- 


INDECENCIES. 


393 


3.  OFFENCES  AGAINST  PUBLIC  DECENCY. 

Indictment  for  digging  vp  and  taking  away  a  Dead  Body  from  a 

Churchyard  {z). 

That  A.  B.  Ute  of,  &e.  on,  &c.  with  force  mnd  arms,  &c.  at,  &e.  the  churchyard 
of  and  belonging  to  the  pariah  church  of  the  same  pariah  there  sitnate,  anlawfolly 
did  enter,  and  the  grave  there,  in  vhich  the  body  of  one  M.  B.  deceaeed  had  lately 
before  then  been  interred,  and  then  was,  with  force  and  arms'nnlawfiilly,  yolnntarily, 
wilfolly,  and  indecently  did  dig,  open,  and  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  at,  &e.  the  body  of  him  the  said  M.  B.  ont  of 
the  grave  aforesaid  onlawfully  and  indecently  did  take  and  carry  away ;  against  the 
peace,  &c. 

Indictment  for  preventing  the  Interment  of  a  Dead  Body  by  an 

Arrest, 

That  A.  B.  and  C.  D.  on,  &c.  with  force  and  arms,  at,  &c.  in,  &e.  a  certun  dead 
body,  to  wit,  the  body  of  M.  B«  then  and  there  being,  nnlawfally  and  wickedly  did 
arrest  (a),  take,  and  carry  away,  and  cause  and  procure  to  be  arrested,  taken,  and 
carried  away,  with  an  unlawful  and  wicked  intention,  to  prerent  the  interment  and 
burial  of  the  said  dead  body  of  the  said  M.  B.  which  ought  to  have  been  done  and 
performed  according  to  the  rites  and  ceremonies  of  the  church  of  that  part  of  this 
realm  called  England  ;  against  the  peace,  &o. 

Indictments  for  keeping  a  Common  Brothel^  or  Disorderly  House : — 

Seepostf  tit.  Nuisance. 

Indictment  for  Bathing  publicly  near  Public  Ways  and  Habitations. 

That  H.  O.  G.  late  of unlawfully,  deliberately,  and  wilfully  did  expose  and 

exhibit  himself  naked,  near  to,  and  in  front  of,  diverse  houses  of  the  liege  subjects  of 
our  said  lady  the  Queen,  situate  at,  &c.  aforesaid,  and  also  near  to  a  certain  public 
and  common  queen's  highway  there,  and  also  in  the  presence  of  divers  liege  subjeets 


head,  no  indictable  offence  will  have  been 
committed; 2 Stra.  1157-8  ;2Salk.  698; 
2  Camb.  142.  And  it  seems  that  to 
render  siiy  words  thus  indictable,  they 
must  be  spoken  to  the  magistrate,  aod 
not  in  his  absence ;  2  Camb.  142 ;  2 
Stra.  1157 ;  R,  v.  JUad,  1  Stra.  420-1. 

(z)  This  has  always  been  holden  a 
misdemeanour  indictable  at  common 
law;  4Bla.  Com. 235;  2T.R.  733;  Jt. 
V.  Lpnn  t  and  so  was  selling  the  dead 
bo4Jy  of  a  person,  eapitaUy  convicted,  for 
dissection,  whether  Uiere  was  direct  evi- 
dence or  not  that  the  defendant  sold  the 
body  for  lucre  and  gain  and  for  dissec- 
tion ;  R,  V.  Cnndick,  1  D.  &  R.  N.  P.  C. 
13  ;  Qraham,  B.     If  the  shroud,  coffin. 


or  any  other  chattel  accompanying  the 
dead  body  be  taken  away,  with  intent  to 
steal,  such  taking  is  a  larceny.  See  2  &  3 
W.  IV.  c.  75.    Anatomy  schools. 

(a)  A  vulgar  notion  at  one  time  pre- 
vailed, that  it  was  lawful  to  arrest  the 
corpse  of  a  person  deceased  for  a  eivil 
debt  due  from  the  party  in  his  life  time. 
But  it  is  now  clearly  ascertained  that  no 
such  practice  is  lawful ;  indeed  to  prevent 
the  body  from  being  interred,  is  an  offence 
against  decency,  and  as  such  indictable 
under  the  class  of  misdemeanours ;  /suet 
V.  A9hbumKamt  4  East,  R.  465;  Ytnmg^s 
COMB,  2  T.  R.  734  ;  2  BU.  Com.  472, 8th 
ed. ;  1  Burn's  Eoc.  Law  by  Tyrwhitt, 
258,259. 
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of  our  said  Lady  the  Queen,  both  male  and  female,  with  intent  to  vitiate  and  oormpt 
the  morals  of  her  majesty's  liege  subjects,  and  against  the  peace,  &c.  (jb). 

And  the  jurors,  &c.  that  the  said  H.  O.  6.  on,  &c.  at,  &e.  unlawfully,  deliberately, 
and  wilfully  did  expose  himself  naked  to  di?en  of  her  said  majesty's  liege  subjects ; 
against  the  peace,  &c. 

Indictment  for  indecently  Exposing  the  Person  in  indecent 

Postures  (c). 

That  H.  O.  G.  late  of,  &c.  and  intending,  as  much  as  in  him  lay,  to  vitiate  mnd 
corrupt  the  morals  of  her  majesty's  liege  subjects,  and  to  stir  up  and  excite  in  their 
minds  filthy,  lewd,  and  unchaste  desires  and  incHnatloas,  on,  &c.  at,  &c  unlawfully, 
wickedly,  deliberately,  and  wilfully  did  expose  and  exhibit  his  private  parts,  in  an 
indecent  posture,  situation,  and  practice,  to  divers  of  the  liege  subjects,  both  male 
and  female,  of  our  said  lady  the  Queen,  with  intent  to  vitiate  and  corrupt  the  morals 
of  her  mijesty's  liege  subjects,  and  to  stir  up  and  excite  in  their  minds  filthy,  lewd, 
and  unchaste  desires  and  inclinations ;  against  the  peace,  &c. 


SECTION  XVII. 

Nuisances. 

Indictable  Nuisance^  wkatJ] — A  common  nuisance  is  an  offence 
against  the  public,  either  by  doing  a  thing  which  tends  to  the  annoy* 
ance  of  the  queen's  subjects,  or  by  neglecting  to  do  a  thing  which  it  is 
the  duty  of  the  party  to  do,  and  which  the  public  good  requires.  The 
principal  cases  of  nuisance  consist, — 

1.  In  wnitiing  to  repair  Public  Highway b  or  Bridge». 

2.  In  obttructinff,  encroaching  on,  or  annoying  the  PubUc  in  tuimg  Public 

Highwaye,  Bridgee,  or  Shoret, 

3.  In  carrying  on  unwholesome  Occupatione  near  to  Public  Ways  or  ffabi-- 

tations;  keeping  Brothels f  dangerous  Animals,  ^c, 

1 .  Nuisance  by  omitting  to  repair  Public  Highways  and  Bridges,^ — 
The  consideration  of  prosecutions  for  the  non-repair  of  highways  and 


(6)  Undressing  on  a  beach  and  bath- 
ing in  the  sea,  so  near  inhabited  houses 
as  to  be  distinctly  visible  fh}m  tbem,  is 
anoffence,  though  the  houses  are  recently 
erected,  and  the  bathing  at  that  place  was 
previously  general;  R,  v.  Crunden,  2 
Camb.  89. 

(c)  When  an  indictment  contained 
two  counts,  two  instances  of  exposure 
were  allowed  to  be  given  in  evidence, 
viz.f  one  on  each  of  two  separate  days, 
or  two  separate  instances  on  the  same 


day ;  for,  as  the  day  laid  in  the  first 
count  was  immaterial,  exposure  on  an- 
other day  may  be  proved  on  that  count. 
Then  as  the  second  count  charged  the 
offence  as  done  on  the  "  day  and  year 
on  aforesaid,''  a  second  exposure,  viz. 
the  day  laid  in  the  first  count  may  be 
shown ;  and  if  different  days  are  laid  in 
different  counts  any  number  of  acts  of 
exposure  may  be  shown ;  Mowbattefs 
ease,  1  Lewin's  Cr.  R.  83. 


IIIOIIWAYS   OR   BRIDGES. 
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bfidges  diffeis  essentially  from  that  of  other  parts  of  the  criminal  law ;  for 
tboogb  in  fonn  they  are  criminal  proceedings,  in  practice  they  are  usually 
resorted  to  as  modes  of  trying  disputed  questions  of  liability  to  repair, 
for  00  action  lies  by  an  individual  against  the  inhabitants  of  a  county 
for  ao  bjary  sustained  in  consequence  of  a  public  bridge  being  out  of 
repair  (tf).  With  regard  to  the  place  of  trial  the  venue  of  course  is  local, 
bot  as  in  indictments  for  not  repairing  county  bridges  (or  the  300  feet 
of  byways  thereto  adjoining  at  either  end),  all  the  inhabitants  of  the 
coantj  are  defendants,  such  indictments  when  found  at  sessions  of  the 
peace  are,  after  plea  of  not  guilty  (/),  often  removed  into  the  court  of 
qiittQ*s  bench  as  of  right,  by  certiorari  notwithstanding  I  Ann.  stat.  1, 
c.  18,  s.  5,  if  the  application  is  on  the  part  of  the  crown  (g). 

Indictments  against  parishes  or  private  persons  for  not  repairing  high- 
vavs  may  be  similarly  removed,  but  if  at  the  instance  of  the  defendant, 
only  on  affidavit  stating  specific  grounds  on  which  legal  difficulties  will 
occu  at  the  trial  (A).  The  court  of  queen's  bench  has  intimated  that 
the  removal  of  such  indictments  from  courts  of  quarter  sessions  (at  least 
u  it  seems  at  the  instance  o(  defendants)  has  been  too  lax  (t). 

lo  case  of  such  removal,  the  record  is  sent  down  for  trial  on  the  civil 
side  at  the  assizes,  either  in  the  adjoining  county,  or  some  other  place 
fthere  an  impartial  trial  can  be  had  (A).  But  though  it  has  been  con- 
sidered that  no  inhabitant  of  the  county  indicted  for  not  repairing  a 
couQtj  bridge,  &c.,  ought  to  sit  as  a  juror  on  the  trial,  he  being  in  fact 
oDe  of  the  defendants,  yet  the  minuteness  of  his  interest  occasions  fre- 
quent disregard  of  this  rule  (/).  Indeed  by  I  Ann,  stat.  1.  c.  18,  s.  5, 
fMck  indictments  are  not  to  be  tried  out  of  the  county  where  they  lie, 
or  to  be  removed  by  certiorari  out  of  it  into  any  other  court,  except  as 
vehave  seen  at  the  instance  of  the  crown.  Both  at  common  law  ex 
Kcetsitate  rei  (m),  and  by  several  statutes  (n),  inhabitants  of  the  county 


(e)  MmeU  md  otkert  v.  The  Mem 
t>9iUa^  m  the  County  of  I>evon,2T.K. 
^'f  ad  oMi  collected,  Rote  v.  Grovett 

»2  L.  J.  (C.  P.)  252. 

(/)  TluNig^  before  traverse  and  jadg- 
ant  tliereon,  3  M.  &  S.  465,  R.  v. 
TmUm  8t,  Mary^  Cowp.  78 ;  R.  v. 


If}  it.  V.  Cmnkerltmd  (liiA.),  6  T.  R. 
W4;  3  B.  &  P.  351,  S.  C;  Reg.  v. 
^^U  (AA.),  6  Mod.  191  (cited  by  Ld. 
^«^M  ia  R,  T.  Otmherlmd) ;  Jl.  ▼. 
^*irmt\  (inA.  ^  eoiady  of  city  qf)i 
^^  177.    See  1  Haw.  ch.  77,  a.  6. 

(*)  R.  V.  Joule,  5  Ad.  &  E.  539. 
ladietiBeot  for  obstructing  a  highway. 
^  %.  V.  Jotepke,  8  D.  P.  C.  1 18,  de. 
^'^■^■■t  aiiC  give  the  veoogniaance  re- 


quired by  5  &  6  W.  &  M.  c  11.  a.  6. 

(t)  Jl.  V.  Joule,  Indictment  found  at 
Sd^ford  quarter  seuions. 

(At)  The  attorney-general  may  choose 
whi^  ac^acent  county  he  will,  aa  Berks, 
where  the  bill  is  found  in  Wilts,  Reg,  v. 
Wilts  {Ink,),  supra.  See  R,  v.  Cum- 
berland (Ink,),  supra:  also  Jl.  v.  Ox- 
fordshire  {Ink,),  4  B.  &  Cr.  194,  an  in- 
dictment  tried  in  Gloucestershire. 

(/)  See  Reg,  y.  Derbyshire  (Inh,),  for 
not  repairing  a  county  bridge,  2  Q.  B.  R. 
745;  Reg,  ▼.  Merionethshire  (AiA.), 
13  L.  J.  (M.  C.)  158. 

(m)  2  Show.  47  ;  1  Ventr.  351 ;  15 
East,  474  ;  1  B.  &  Ahl.  66. 

(n)  1  Ann.  st.  1,  c.  18,  s.  13 ;  5  &  6 
W.  IV.  c.  50.  8.  100  ;  3  G.  IV.  c.  126, 
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indicted  may  be  examined  at  the  trial  as  witnesses  for  the  prosecation  ; 
and  since  6  &  7  Vict.  c.  85,  for  the  defence^  not  being  "  individually 
named  *'  on  the  record ;  but  still  as  parties  to  the  record  they  cannot  be 
compelled  to  give  evidence  for  the  crown  against  themselves  (o). 

What  are  Public  Ways  and  Bridgei.] — A  cart  way  {via  or  aditus) 
contains  a  footway  {iter),  and  a  pack  and  prime  or  horse  and  footway 
{actus)j  and  is  called  regia  alta  via,  because  common  to  all  the  queen's 
subjects  {p).  First,  it  may  be  proper  to  observe  that  no  prosecution  in 
any  form  can  be  sustained  for  the  omission  to  repair  any  way  or  bridge(^) 
but  such  as  is  public ;  for  the  omission  to  repair  a  private  way,  or  even 
its  positive  obstruction,  not  being  a  common  nuisance,  is  only  the  ground 
of  a  civil  action.  It  often,  therefore,  becomes  a  question,  whether  the 
way  or  bridge  in  respect  of  which  a  prosecution  is  instituted  is  public 
or  private.  On  this  question  it  is  indisputable  that  all  ways,  whether 
for  carriages,  horses,  or  foot  passengers,  leading  to  a  market  town,  or 
beyond  it,  or  from  town  to  town,  are  properly  called  *'  highways  *'  (r). 
It  is  now  held  that  a  road  dedicated  to  {s)  and  used  by  the  public  for 
twenty-five  years,  becomes  a  highway,  which  the  parish  must  repair, 
though  they  have  neither  adopted  nor  acquiesced  in  the  dedication  or  the 
user  (t) :  and  four  or  five  years'  user  as  a  public  road  is  sufficient  to  war- 
rant a  jury  in  presuming  that  it  was  so  used  with  the  full  assent  and  by 
the  dedication  of  the  owners  of  the  soil  (u).  But  a  way  to  a  private 
house,  or  perhaps  even  to  a  village,  which  terminates  there,  or  leads  to 
the  common  fields  of  a  town,  and  it  is  said,  even  to  a  parish  church,  b 
only  a  way  for  a  particular  class  of  persons,  and  therefore  not  public  (x). 
And  Lord  Tenterden,  in  a  well  known  case,  said  that  he  had  great  dif- 
ficulty in  conceiving  that  there  can  be  a  public  highway  which  is  not  a 
thoroughfare,  as  the  public  at  large  cannot  well  be  in  the  use  of  it  (y). 


8.  137 ;  6  &  7  Vict.  c.  85,  before  which 
declarationB  of  inhabiUDts  were  made 
evidence  by  3  &  4  Vict.  c.  26 ;  Sey.  v. 
Addtrbury  (East)  Townshgt,  13  L.  J. 
(M.  C.)  9. 

(o)  Reg.  ▼.  Adderhury  (Batt)  Tbtm- 
ship.  Whether  rated  or  not  ia  b«ude  this 
question,  8,  C. 

(p)  Co.  Lit. 56  a;  Bac.  Abr.  tit,  High^ 
Vfoys  (A)  ;  but  a  "  pack  and  prime*'  way 
does  not  contain  a  carriage- way ,  id, 

(g)  A  bridge  may  be  a  common  high' 
way,  Regina  y.  Sainthill,  Ld.  Raym. 
1 174  ;  but  county  bridges  are  not  within 
the  new  Highway  Act.  5  &6  W.  IV. c.  50, 
unless  so  speciaUy  mentioned  (id,  s.  5). 

(r)  Co.  Lit.  56  a. 

(9)  There  must  be  an  intentum  by 
the  owner  of  the  soil  to  dedicate.     Of 


that  intention  the  user  by  the  public 
ia  effidene0t  but  no  more.  A  single  act 
of  interruption  by  the  owner  is  of  ranch 
more  weight  on  a  question  of  intention 
than  many  acts  of  enjoyment.  Diet. 
Parke,  B,,  in  Poale  y.  HtuHmmm,  11 
M.  &  W.  830. 

(/)  R.  y.  Leate  (Inhia.),  5  B.  &  AdoL 
469 ;  2  Nev.  &  M.  583.  S.  C,  See  12. 
y.  Paddingttm(Ve9try),  9  B.  &  C.  456  ; 
R,  y.  Lyon,  5  D.  &  R.  497. 

(«)  Jarvis  y.  Dean,  3  Bing.  448; 
Woodyer  y.  Haddon,  5  Taunt.  138. 
Eight  years  sufficient,  and  no  particular 
time  necessary  to  constitute  eyidence  of 
dedication. 

(x)  Hawk.  B.  I.e.  76.  s.  1. 

(y)  Wood  y.  Veal,  5  B.  &  Aid.  454  ; 
and  see  5  Taunt.  138.  Woodyer  y.  Had- 
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AO  brieves  baik  in  highways,  by  whomsoever  erected  and  dedicated 
to  the  poblic,  are  puUic  bridges ;  but  to  constitute  a  bridge  a  public 
bridge,  at  least  where  it  has  not  been  repaired,  or  a  county  bridge,  it 
most  be  over  such  water  as  answers  the  description  of  a  flumen  vel 
OKTsus  aquit^  that  is,  water  flowing  in  a  channel  between  banks  more  or 
las  defined,  although  such  channel  may  be  occasionally  dry  (y).  And 
a  rued  causeway  forming  an  approach  to  a  bridge,  but  at  more  than 
three  hundred  feet  from  it,  and  pierced  with  arches  and  culverts  to 
■tier  water  to  pass  under,  when  the  meadows  over  which  it  was  carried 
V6ie  flooded,  is  not  such  a  bridge  as  the  county  is  bound  to  repair  (z). 

Bot  the  queen*s  bench  has  since  denied  that  R.  v.  Oxfordshire 
proies  any  rule  of  law  to  exist  for  prohibiting,  under  all  or  any  circum- 
itanoes,  every  part  of  a  structure  from  being  treated  as  a  bridge,  because 
water  does  not  at  all  times  flow  under  that  part ;  for  to  confine  the 
lords  fiwmen  vel  eursus  aqu€B  to  a  constant  stream  or  course  of  water 
flowing  at  all  thnes  to  the  exclusion  of  flood  waters^  whether  rarely  or 
oftea  oceurringy  does  not  consist  with  R.  v.  Trafford  (a).  They  inti- 
Bated  that  a  structure  of  arches  made  to  carry  a  highway  in  such  a 
aaoner  as  to  permit  flood  waters  to  flow  in  their  accustomed  course, 
tkmld  be  treated  as  a  bridge ,  though  at  ordinary  times  there  may  be  no 
water  passing  under  the  arches.  At  any  rate,  where  such  arches  were 
29  b  nttmber,  contiguous  to,  and  as  it  were  in  immediate  continuation 
of  an  acknowledged  county  bridge,  which  extended  from  one  end  of 
tbem  over  the  river  Trent  by  five  arches,  and  from  the  other  over  a 
Ivook  by  eight  arches,  and  had  been  always  immemorially  (6)  repaired 
bj  the  county  as  part  of  that  bridge ;  it  was  held  that  no  rule  of  law 
pieve&ted  the  whole  structure  from  being  taken  to  be  one  county  bridge. 
Tk  rirer  Trent  constantly  flowed  under  all  five  arches,  and  the  brook 
ander  one  of  the  eight,  while  under  most  of  the  other  29  were  pools 
of  itagnant  water  at  all  times,  and  under  all  of  them  the  waters  of  Trent 
flowed  m  flood  time  (&)• 

Where  a  bridge  consists  of  more  than  one  arch,  the  whole  must  be 
indicted  as  one  bridge ;  nor  can  each  arch  be  there  treated  as  a  sepa- 
rate bridge  (c). 


^  bo&  cues  ot  eml  d§  saes  it.  ▼.  (a)  1  B.  &  Adol.  874,  887,  affinned 

%  2  Shower,  455 ;  Drmkwaier      qwad  hoe,  in  error,  2  Tyr.  201 ;  8  Bing. 


T.  Arfcr,  7  C.  fc  P.  181.  204 :  2  C.  &  J.  265.    Held  unlawfiil  to 

(y)  2  InH.  701 ;  H.  V.  O^ordiMre  obttmct  the  aocastomed  course  of  flood* 

{fii.\  lh.it  AdoL  289 ;  (m  itated  hy  waters  flowing  only  occasionally. 

PtUmm,  J.,  Id  A  ▼.  Wkituey  (ikA.},  (&)  I^-  ▼•  Derhythire  (Jnh.),  2  Q. 

3  Ad.  fc  EL  72.)  Also  le-stated  per  Cnr.  B.  745. 

1 R.  a  Ad.  289.  (e)  R.  v.  Ox/ordthire  {Jnh,),  1  B.  & 

U)  R,  ▼.  Ogfvrdtkire  (JM.).  Ad.  289,  as  stated  per  Cnr.  2  Q.  B.  755. 
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A  want  of  parapets  will  not  prevent  a  structure  from  being  a  bridge 
or  make  it  a  culvert  only ;  nor  will  the  mere  fact  of  an  arch  spanDing 
a  stream  necessarily  make  it  a  bridge  (d).  If  a  bridge  be  used  by  the 
public  only  in  time  of  flood,  and  be  shut  at  other  times,  it  will  only  be 
public  ibr  such  purpose,  and  at  such  a  period  (e) ;  but  though  the  pur- 
pose for  which  the  dedication  takes  place  may  be  limited,  there  can  be 
no  dedication  to  a  limited  part  of  the  public  (/). 

Obligation  to  repair  Highway  $  and  Bridges.'] — At  common  law,  the 
obligation  to  repair  all  highways  lies  on  the  parishes  through  which 
they  pass ;  each  being  liable  to  repair  such  portions  of  road  as  are 
situate  in  its  respective  limits  (jf) ;  and  at  common  law  a  like  obliga- 
tion is  imposed  on  counties  to  repair  all  public  bridges  within  their 
boundaries  (A),  which  obligation,  since  the  statute  of  bridges,  extends 
not  merely  to  the  bridge  itself,  but  to  the  roads  at  each  end  (t),  the 
extent  of  which  last  liability  is  fixed  by  22  H.  VIII.  c.  5,  s.  9,  at  three 
hundred  feet  "  from  any  of  the  ends  of  it.*'  This  provision,  probably, 
originated  in  the  difficulty  of  ascertaining  the  precise  termination  of 
the  arches  (k) ;  and  whenever  a  road  is  opened  and  used  by  the  publici 
or  a  bridge  is  built  or  rebuilt,  or  being  widened  and  made  more  bene- 
ficial, though  at  greater  expense  than  actually  necessary,  having  been 
originally  built  before  24th  June,  1803  (Lord  Gower's  Act),  is  accepted 
and  used  by  the  public,  the  liability  to  repair  attaches  on  the  parish 
in  the  first  case,  and  on  the  county  in  the  last,  and  this  even  though 
the  bridge  be  erected  by  trustees  under  an  act  of  parliament  authorizing 
them  to  employ  their  tolls  in  the  repair  of  bridges  (m).     A  county  is 

8  Ad.  &  E.  65 ;  3  N.  &  P.  273,  S.  C 
for  as  early  as  the  reiga  of  Edwird  the 
Third,  the  approaches  to  a  bridgCt  the 
fabric  of  which,  hut  not  the /net  ^jtadem 
ponti»t  an  ecclesiastical  oorporatioo  sole 
was  bound  bj  prescription  to  repair, 
were  yet  held  by  the  judges  to  be  ex- 
crescences of  the  bridge  itself,  and  ss 
BVLCh,primd  facie  repairable  by  the  same 
party  as  the  bridge  itself:  Abbot  nf 
Combe^M  cote,  43  Ass.  275,  B.  pi.  37. 

(*)  JR.  V.  West  Midmff,  rorhhire, 
(/«*.).  7  East,  588,  affirmed  on  Error 
in  Dom,  Proc. ;  5  Taant.  284 ;  and  lec 
4  B.  &  Aid.  623. 

(0  Viz.  date  of  passing  of  43  6.  HI. 
c.  59,  called  Lord  Gofoer'i  act ;  12.  ▼• 
DnoMkir^  {Ink.),  5  B.  &  AdoL  283 ;  2 
N,  &  M.  213.  8.  C. ;  R.  ▼.  Lauathirt 
(Juitieeg),  2  B.  &  Adol.  813. 

(m)  Jl.  ▼.  Ojpfordihurt  (/lU,),  4  B.& 
C.  194 ;  6  Dowl.  &  Ry.  231. 


{d)  See  per  Lord  Denmanf  in  R.  v. 
Whitney  (/fiA.),  3  Ad.  &  £.  71 ;  and 
Bridge's  eaee,  Godbolt's  R.  346,  pL 
441 ;  stoted  1  B.  &  Ad.  301,  note. 

(e)  R.  ▼.  Nartkamptimehire  (/nA.), 
2  M.  &  S.  262;  R.  y.  Buckingham 
(Marquii),  4  Campb.  189. 

(/)  Diet.  Parke,  B. ;  11  M.  &  W. 
830  ;  Pooh  t.  Huekhuon, 

(ff)  1  Hawk.  B.  1,  c.  76,  s.  5. 

(A)  See  p.  400. 

(t)  R.  Y.  Vorkehire,  {West  Riding 
Ink,),  7  East,  588,  affirmed  on  Error  in 
Dom.  Proc. ;  5  Taunt.  284,  S.  C.  Nor 
does  the  rule  differ  in  the  case  of  a  body 
corporate  (or  private  person)  liable  ^ 
prescription  to  repair  a  bridge ;  and  this, 
though  the  repairs  done  by  the  parties 
liable  have  been  confined  to  the  fabric 
of  the  bridge,  and  those  to  the  approaches 
hare  been  done  by  turnpike  commission- 
ers ;  R.  ▼.  Lincoln  {Mayor  and  City  qf\ 
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not  bound  to  nspair  a  bridge  built  since  24th  June,  1803,  unless  it  is 
erected  in  a  substantial  and  commodious  paanner,  under  the  direction  or 
to  the  satisfaction  of  the  county  surveyor  (n),  and  the  repairs  of  the 
roads  over  and  adjoining  to  bridges  built  since  20th  March,  1836,  are 
to  be  done  by  the  parishes  or  turnpike  trustees  (o). 

But  though,  primd  facie,  these  obligations  thus  belong  to  parishes 
and  counties,  they  may  be  removed  by  specially  pleading  and  showing 
in  evidence  that  other  bodies  or  individuals  are  bound  to  repair  either 
by  prescription,  which  is  a  duty  commencing  with  the  reign  of  Richard 
the  First  {viz.  A.  D.  1189),  or  <*  by  reason  of  the  tenure*'  of  adjacent 
lands  (p)  or  ratione  clausura  (q).  They  cannot,  however,  by  any 
agreement  with  individuals,  exonerate  themselves  from  the  discharge  of 
their  public  duty  (r);  nor  do  even  the  statutes  for  regulation  of  turn- 
pike roads  destroy  this  common  law  liability  of  parishes  (s).  So  stringent 
is  that  obligation  on  them,  that  it  was  no  excuse  for  parishioners  indicted 
at  common  law  for  not  repairing  highways,  that  they  had  done  their 
full  statute  duty  as  required  by  13  G.  III.  c.  78  ;  for  that  act  (now  re- 
pealed by  5  &  6  W.  IV.  c.  50)  only  gave  a  cumulative  remedy  (0* 

But  if  by  act  of  parliament  a  set  of  persons  is  authorised  to  make  a 
line  of  road,  either  single  (u ),  or  with  a  branch  (:r),  or  a  system  of  roads 
with  several  lines  and  branches  (^),  the  completion  of  the  whole  is 
requisite,  as  a  condition  precedent  to  any  part  becoming  a  highway 
repairable  by  the  parish  or  district  in  which  it  is  situate  ;  for  such  acts 
are  in  the  nature  of  contracts  between  those  who  procure  them  and  the 
public,  that,  in  consideration  of  the  former  completing  the  line  or  lines 
of  communication,  the  entirety  of  which  forms  the  benefit  stipulated  for 
by  the  latter,  the  districts  through  which  they  pass  should  be  subject 
to  the  burden  of  their  future  repairs. 


(fi)  43  6.  III.  c.  59,  8.  5. 

(o)  5  &  6  W.  lY.  c.  50,  8.  21. 

(p)  Bat  not  of  a  tenement  8hown  to 
have  originated  within  legal  memory,  1 
Hawk.  c.  76,  a.  8 ;  e.  ^.  a  mill  8hown 
not  to  have  existed  before  Henry  VIII. *8 
time;  R.  v.  Hayman,  M.  &  M.  401 » 
Tindal,  C.  J.  Aa  to  liability.of  an  in- 
&nt  to  repair  a  bridge  in  respect  of 
ownership  of  lands  of  which  there  is  no 
occupier,  see  JR.  ▼.  Sutton,  3  Ad.  &  E. 
597;  8,  C.  8  Ad.  &  E.  516.  Prescrip- 
tion admits  of  being  proved  by  vivd  voce 
evidence  ;  2  B.  ft  Cr.  54  ;  litt.  s.  165, 
170;  5  Tyr.  326,  871.  At  common 
law  the  onus  of  repairing  a  bridge,  ra- 
tione  tenurtB,  falls  primarily  on  the  occu- 


pier, but  the  owner  must  reimburse, 
Baker  v.  Oreenhili,  3  Q.  B.  R.  148. 

{q)  Reg.  ▼.  Brtrnghtan  {Great),  Q. 
B.,  3  Feb.  1844. 

(r)  R^  ▼.  Liverpool  Corporation,  3 
East,  86.  See  6  Ad.  &  B.  509,  R.  T. 
8eari*briek  {Ink.) 

(«)  R.  r.  Netherthmg,  2  B.  &  Aid. 
179;  and  see  3  Ad.  &  E.  65. 

(t)  Bac.  Abr.  tit.  Highwagt  (6). 

(if)  R.  T.  Cumb€rworth  {Ink.),  3  B.  & 
Adol.  108. 

(jr)  R.  r.  Cmkbtrwortk  {Ink.),  4  Ad. 
&  El.  731.  (Case  of  the  Branch  road.) 

(y)  R.  T.  Edge  Lame  {ink.),  4  Ad.  «c 
El.  723. 
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These  decisions  are  analogous  to  tbe  spirit  of  41  O.  Ill,  c.  109,8. 9; 
since  which  act  it  is  decided  that  roads  adopted  and  made  longer  by 
commissioners  of  enclosure,  as  well  as  those  newly  made  by  them  under 
their  award,  must  be  certified  by  the  special  sessions  to  be  fully  com- 
pleted and  repaired,  before  they  can  become  such  roads  as  the  parishes 
are  bound  to  repair  (2). 

A  corporation  may  be  indicted  at  the  sessions  for  disobeying  an  order 
made  by  justices  under  a  local  act  for  not  repainng  a  highway,  as  a 
corporation  aggregate  can  only  appear  by  attorney,  which  they  cannot 
do  at  sessions :  the  indictment  should  then  be  removed  into  the  queen's 
bench  by  certiorari,  and  distress  infinite  lies  to  compel  appearance  (a). 

Modes  of  Prosecution,] — We  have  already  seen  that  a  public  way 
out  of  repair  might  formerly  {b)  be  presented  by  a  justice;  and  that 
such  presentment,  when  formally  made,  had  all  the  force  of  an  indict- 
ment ;  but  this  never  affected  the  common  law  remedy  of  indictment, 
which  might  then  be  adopted  on  the  part  of  the  public  as  fully  as  it  may 
now  (c).  The  usual  process  on  such  indictment  against  a  parish  is  by 
venire  facias  ad  respondendum  (d)  served  on  any  two  of  its  inhabitants 
who  live  in  the  county  in  which  the  bill  is  preferred,  to  compel  their 
appearance.  Upon  these  two  may  the  whole  fine  be  levied.  As  to  their 
reimbursement,  see  p.  410,  notis, 

Where  the  grand  jury  of  a  county  repeatedly  refuse  to  find  a  bill 
against  a  county  for  the  repair  of  a  dilapidated  bridge  (e),  the  court 
of  queen's  bench  will  grant  an  information  against  the  county ;  but 
that  extraordinary  remedy  will  not  be  allowed,  unless  absolutely  es* 
sential  for  the  purposes  of  justice  (/).  Such  a  rule  was,  a  few  years 
tigo,  g^ntcd  against  the  county  of  Berks,  the  grand  jury  having,  from 
a  mistaken  view  of  the  law,  repeatedly  thrown  out  the  bills.  The  pro- 
ceedings on  a  presentment  when  made,  an  indictment  found,  or  an 
Information  exhibited,  are  exactly  similar. 


(g)  JL  V.  Hat/Md  (Ml.),  4  Ad.  &  El. 
156. 

(«)  Reg,  V.  BJrwungkem  end  OJomeet'^ 
ter  RmUwmy  Qm^mif,  3  Q.  B.  R.  223. 

(*)  Ftf.berore5Si6W.iy.e.50,iee8. 
99,  emt€t  p. 232,  and  m  to  these  proMcn- 
tiona  diraeted  b  j  ipedal  Misiont ,  id,  ■•  95. 

(e)  The  **trmQdm  neemtiteg"  to  which, 
in  the  Saxon  timei,  all  lande  were  nib- 
ject.  consisted  of  **  Pantit  rtperetie 
ertif  eamttruetio  eaepediiio  eomirm  Aot- 
tmm,"  1  Bk.  C.  262  ;  2  Mi.  102.  This 
pomtii  rtp^rtiio  must  be  nnderatood  to 
indade  the  repair  of  roads,  2  Bla.  C. 


357;  bat  the  inhabitants  of  a  county  or 
a  pariah  are  not,  at  common  law,  indict- 
able  for  not  widemm^  bridges  or  roadi 
which  have  become  too  nairow  for  Che 
faicreased  traffic  of  modem  times,  R>  ▼« 
Dewtmskire  (iUL),  4  B.  &  Cr.  670,  in 
Bnra,  tii»  Higkmejfg. 

(d)  Or  distringas.  «■!«,  p.  229. 

(e)  See  as  to  the  common  law  remedy 
of  indictment  since  5  Sb  6  W.  IT.  c.  50, 
s.  94, 95,  cn/e,  p.  47,  48,  and  pott,  p. 
403. 

(/)  H.  ▼.  Stepum§,  Sayer's  R.  92. 
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Beqmdiei  of  Indictment  or  Presentment  a^inst  Parishes  or 
Contietfor  not  repairinff  Highways  or  Bridges.] — IndictmenU  against 
a  parish  for  the  common  nuisance  of  not  repairing  highways,  and  indict- 
meots  and  presentments  against  a  county  for  not  repairing  bridges, 
mast  alkge  affirmatively  that  the  way  or  bridge  is  public ;  that  it  lies 
wUkm  the  parish  or  county  which  is  alleged  to  be  bound  to  repair  (g)^ 
and  tkst  it  is  out  of  repair ;  and  should  conclude  by  alleging  that  the 
inliabitants  of  the  county  or  parish,  or  that  a  corporation  aggregate,  or 
axaflway  or  canal,  &c.  company  (A)  are  bound  to  r^air  it.  If  the  bridge 
or  way  was  a  highway  for  all  purposes  (t.  e.  public)  at  the  time  of  the 
aaiiaiioe  committed  in  not  repairing,  &c.  or  obstructing  it,  the  term 
%i«ay  (t)  is  sufficient,  the  words  **  common  and  public"  being  mere  re- 
petitioD ;  but  if  the  highway  is  stated  to  have  been  such  from  time  imme- 
Biora],  which  is  unnecessary(A),  the  prosecution  would  fail,  should  itappear 
tbat  sixty  years  ago  it  was  put  an  end  to  by  an  inclosure  act,  though  it 
las  been  amce  used  and  repaired  by  the  district  indicted  (/).  If  there  be 
I  imitation  in  the  right  of  way,  as  if  it  is  only  used  by  the  public  when 
it  is  dangerous  to  pass  through  an  adjacent  stream,  such  limitation 
MA  be  stated  (m).    It  is  not  necessary  to  state  the  termini  of  the 


(f)  Habefs  com.  Latch.  183,  cited 
IH.Bk.356.  " To "  £«fMfii^/o«  held 
to  odade  KmrngUm,  Ibid.  "  From 
ad  to/'  do  not  necetsarily  ezclode  the 
ikn  ataed,  R.  t.  Knigkit  7  B.  &  C. 
4U,  though  10  held  in  R,  ▼.  Gamiingajff 
1T.R.513;  1  Leach,  C.  C.  528,  8.  C; 
■d  agaa  niee  IL  ▼.  Knight^  in  Reg.  r. 
&(M',  1 C.  &  Mar.  151 ;  (12.  v.  Knight, 
Mtdted).  SeeiS.  ▼.  CamfiM,  ^  ^vg, 
U<;  R.  T.  AteMn/on,  C.  &  Kir.  55. 

"  Froai  and  through"  placea  named,  is 
■id  to  eidnde  the  ttmnm,  R.  ▼.  Upton, 
(C.fcP.  133, per  TUdal,C.J.  As  to 
"towirda,"  see  3  Ad.  &  EL  181,  Lem^ 
rn&t  r,  Bmayfkreg ;  and  1  East,  377, 
>^n^if  T.  Rattrag  (cited  in  7  B.  &  Cr. 
2(6,  Ik  BesMMtr  ▼.  Welch) ;  Rou$e  t. 
^dia,  1 H.  Bla.  351.  "  Abutting  on,'' 
>«  3  Ad.  &  E.  183.  ''Towards  and 
«>to  B."  are  satisfied  by  a  line  of  way 
to  B.  whidi  tarns  backwards,  in  the 
■iddle,  and  then  returns  to  B.  by  a  way 
'c^tttiy  dedicated,  R.  ▼.  Downthire 
(iCvdlJ0Mii),4Ad.&E.232.  "From 
nd  tbmigh  the  town  of  U.  towards  the 
P>nak  of  6."  ezdades  (Hammond  ▼. 
*»»•,  1  Bnr.  376)  the  terminus  U., 
>o  tt  not  to  permit  a  prosecutor  to  show 
t  itMd  in  U.  to  be  out  of  repair,  R.  ▼. 


Upton»<m' Severn,  6  C.  &  P.  134,  per 
ThuUd,  C.  J. ;  for,  though  a  township 
is  not  necessarily  conterminous  with  a 
parish,  it  may  be  bound  by  custom  to 
repair  a  highway  within  it.  "  From  the 
town  of  C.  to  a  place  called  H.  hill, 
and  that  defendant  illegally  erected  gates 
between  the  aaid  town  of  C.  and  H.  hill," 
Patteeon,  J.,  held  the  town  excluded ; 
Reg,  ▼.  Fieher  et  al.  8  C.  &  P.  612 ;  2 
Saund.  158,  a,  n.  6. 

(h)  Reg.  ▼.  Birmingham  and  Gloueee~ 
ter  RaUwag  Compang,  9  C.  &  P.  409, 
Parke,  B. ;  1  Gale  &  D.  457,  S.  C;  2 
Q.  B.  R.  47,  233. 

(t)  2  Saund.  158  n.  (4),  citing  Atpin- 
doll  ▼.  Brown,  3  T.  R.  265. 

(k)  2  Saund.  158,  d ;  Dyer,  fol.  33 ; 
R.  ▼.  Jonee,  2  B.  &  Ad.  611 ;  R.  y.Hol* 
Ungbeny,  4  B.  &  C.  329. 

(/)  Reg.y.  Weetmark  (Tithing),  2  M. 
&  Rob.  305,  Maule,  J. 

(m)  Allen  v.  Ormond,  8  East,  4,  note 
(a)  ;  JR.  ▼.  Northamptonthire  (jnh.),  2 
M.  &  S.  262.  An  allegation  of  a  *'  pack 
and  prime'*  way  is  not  supported  by 
proof  of  a  **  carriage"  way,  and  the  de- 
fendants will  be  acquitted,  R.  v.  8t. 
Weonard'e,  6  C.  &  P.  582,  Mdereon,  J. 
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way,  but  wben  stated  they  must  be  proved,  and  a  variance  in  this  respect 
will  be  fatal  (n).  It  is  usual^to  state  the^eztent  of  the  way  which  is  out  of 
repair;  but  it  may  be|doobted  whether  this  is  necessary;  however,  though 
the  court  does  not  at  present  estimate  the  fine  fkom  the  description  of 
the  length  and  breadth  of  the  nuisance,  its  insertion  cannot  prejudice  (o). 
Objection  to  the  too  general  description  of  a  road  in  an  indictment  can 
only  be  taken  by  plea  in  abatement  (p).  When  the  indictment  is  againit 
an  individual,  or  select  body,  on  a  peculiar  obltgatioa  against  common 
right,  it  is  not  sufficient  to  state  a  liability  to  repair,  but  it  is  necessary 
to  show  how  that  liability  arises,  as  "  by  reason  of  the  tenure  or  indo- 
sure  of  certain  lands ;"  or  in  the  case  of  an  extra  parochial  hamlet  or 
hundred  not  otherwise  liable,  a  usage  '*  from  time  immemorial"  (q)» 
The  inhabitants  of  the  several  townships  in  a  parish  may  be  conjointly 
indicted  for  not  repairing  a  road  in  it  (r). 


Plea,  and  intpecting  Pari$k  Books.] — Whenever  the  defence  to  an 
indictment  or  presentment  is,  that  the  road  or  bridge  is  not  within  the 
parish  so  indicted,  or  is  not  a  highway  (that  is,  not  public),  or  is  not  out 
of  repair,  the  ordinary  plea  of  not  guilty  is  proper  (s).  And  where  any 
private  individual,  or  body  of  persons  other  than  the  county  in  the  case 
of  a  bridge,  and  the  parish  in  case  of  a  road,  are  made  defendants,  they 
ihay  dispute  notonly  these  matters  on  the  general  issue,  but  also  their 
liability  to  repair.  A  plea  of  guilty  to  a  former  indictment  against  the 
same  parish,  &c.  for  not  repairing  the  same  highway,  seems  conchisife 
evidence  that  it  is  a  public  way ;  however,  where  a  county  is  indicted 
at  the  instance  of  a  parish  for  not  repairing  a  bridge,  and  the  question 
is  by  which  of  those  bodies  it  is  to  be  repaired,  the  court  of  queen's 
bench  will  not  order  inspection  by  the  county  of  the  parish  books  and 
documents  relating  to  the  former  repairs  (0- 

But  where  the  county  or  parish  are  prosecuted,  and  they  seek  to  dis- 
charge themselves  from  liability,  on  the  ground  that  some  other  persons 


t 


(n)  Bowe  t.  Bardin,  1  Hen.  Bla.  351 ; 
6  C.  &  P.  582. 

to)  2  Sannd.  158 »  n.  7. 

[p)  R.  ▼.  Hammenmith  (/iiA.),  1 
Stark.  357,  «.  ^.,  by  stating  that  the 
road  described  in  the  plea  was  equally 
well  known  by  the  description  giren  in 
the  indictment,  per  Lord  BUenbortmgh. 

(q)  2  Sannd.  158,  n.  9 ;  it.  ▼.  JSmfiS- 
moor  (JiA.),  2  B.  &  Cr.  190,  pot/. 

(r)  R.  ▼.  Auckland  {Ink,  qf  ikreo 
towmhipi  named),  1  A.  &  E.  744  ;  8.  C* 
1  M.  &  Rob.  286.  See  2  B.  &  C.  166, 
12.  T.  Machynleth, 


(t)  R,  T.  NorthamptonMkbrt  (M.)» 
2  M.  &  S.  362.  It  will  be  some  eri- 
dence  that  the  bridge  is  not  pnblie,  tint 
private  persons  hare  in  fkct  repaired  it 
Rid,  For  whatever  a  prosecntor  is 
bound  to  prove  on  the  general  issne,  s 
defendant  may  controvert  the  truth  of 
by  opposite  evidence,  tt.  v.  NonHcA 
(M.),Stra.  181. 

(0  R,  V.  BerkM  {Jwiiem),  8  B.  &  C. 
875 ;  for  the  books  are  not  public  but 

?arochial  only :  and  see  R,  v.  WMtney, 
C.  &  P.  208,  A.  Par*,  J. 
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dno  theonelTes  are  boand  to  repair^  e,  g,  by  reason  of  tenure  or  inclosure 
of  certain  Jands,  taking  of  toll,  &c.,  they  must  plead  such  liability  in  a 
iftdd  plea  ;  and  this,  even  though  the  alleged  liability  be  thrown  on 
t  part  of  the  same  parish  or  county  indicted  (u).  And  such  special 
plet  Biist  not  only  state  who  is  bound  to  repair,  but  how  the  obligation 


?f9ceediMg»  at  Se$sum» :  Plea  —  Evidence  —  Respiting  Sentence 
aUJutiees  certify  thai  Road  i$  in  Repair.] — In  indictments  for  not 
npiiriiig  highways  when  the  defendants  (who  under  the  highway  aet 
5  Ir  6  W.  IV.  c.  50,  s.  94,  may  be  either  the  surveyors  of  the  parish, 
or  other  parties  liaUe  to  repairs),  intend  to  try,  they  plead  at  the  same 
lOHQOB  at  which  the  bill  is  found,  and,  in  general,  traverse  to  the  next : 
tiie  trial  afterwards  proceeds  as  in  ordinary  cases  of  misdemeanour, 
PaKDs  rated  or  liable  to  be  rated  or  assessed  to  the  relief  of  the  poor, 
or  ibr  and  towards  the  maintenance  of  church,  chapel,  or  highways,  or 
far  toy  other  purpose  whatever,  are  no  longer  {y)  disabled  from  giving 
Mleace  on  that  account  only.  The  same  provision  is  extended  to 
MBuoal  parties,  e.  g,  parish  oficers,  &c.,  who  are  only  liable  to  con« 
tobote  to  the  costs  of  a  trial  in  common  with  other  ratepayers  (s). 


(•)  Sfimd.  159,  b.  n.  9  Mid  10. 

(0)MLmd.    See  fonns,  jnm^ 

V)  They  vere  formerly  incompettnt 
to  CHhaife  a  parish  from  the  bnnleii  of 
RNnff  a  highway,  4  Mod.  48,  49 ; 
1  ft.  «r.  Sad  edit.  144. 

(x)  Ih  4  Y.  e.  26.  Stated  at  length, 
m,OL  JLmaiL  2;  and  tee  6  &  7  Y. 

IrtihftaatB  or  peraons  rated  or  liable 
^  bt  wted  to  rmtm  or  MtMt,  (mm- 
Ui,  peperiy  applioahle  to  poor's  ratea 
«  I  Ad.  &  &  507,)  of  any  distriet 
(^  if  JarladcB  eomty  ?)  or  parish, 
•ikoOy  er  in  part  maintained theraby, 
*  Mdiag  office  therein,  were  made 
■■prteat  vitneaaeaybr  oregeinii  inoh 
teWtfialfralui,  tnaay  matter  relating 
^M^iataa  oroMaea,  by  54  6.  III.  o. 

laHwAionrciv.  Lemgaion,  M.  fcli. 
^  a.,  debt  by  a  new  aurroyor  to  re- 
ci'vcr  a  penalty  from  Ids  predecesior  lor 
Mamonatfaigfinhabilanto  were  admitted 
*f  l4id  TVnto'dim  nader  thaiaet  aa  wit- 
^<H»fiir  theplaintiir,  though  their  evi- 
<iMe  tmded  to  incwme  the  fond  in 
;*f«ftfe  highway  nia ;  TViMia/,  C.  J., 
wviids  admitted  rated  inhabitanU  of 


apuiahtogiTe  eiidenoe  hi  nqpport  of 
an  indictment  against  partiea  ehaigad 
mf  tone  trnwrm  for  not  repairing  a  bridge 
and  highway  litnate  in  the  pariah  (it,  v. 
Hitman,  M.  &  Malk.  401,  cited  2  B.  ft 
Adol.  241,  Osmden  ▼.  Po/mer),  which 
proiecution  probably  waa  bjf  the  pariah. 
See  by  Bagl^,  J.,  2  B.  &  AdoL  241. 
Bnt  it  was  afterways  held,  that  the  evi- 
denoe  of  persons  thna  sitnated  waa  not 
made  admissible  by  thia  act /or  snch 
inhabitants  of  a  district  or  others  aa 
might  be  defendants  in  a  proeaention 
egamai  a  pariah  for  not  repairing  a  high- 
way, B,  T.  JMeilend  {Ink,  ^  t^ee 
UrnnBhipi  named),  ante,  p.  402.  The 
oonrt  seemed  to  have  relied  (aa  to  tlus 
point)  on  OMenden  t.  Pahner,  now  diaap- 
proTod.  However,  this  judgment  waa 
mnch  questioned, and  in  1838  theqneen'a 
bench  held,  that  in  ejectment  by  or 
againtt  pariah  officers  claiming  to  hold 
premiaea  aa  parish  property  under  59 
6.  III.  c.  12,  s.  17,  rated  inhabitants 
were  competent  witnesses  for  the  pariah 
ofkera,  Doe  d.  Boultbm  ▼.  Adderkg,  8 
Ad.  &  E.  506,  ofermUng  Ommden  t. 
Peimer,  2  B.  &  AdoU  236,  and  tha 
to  which  it  g«ve  birth.    Aa  to  the 
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Bat  when,  as  often  happens,  no  defence  is  intended,  the  defendant 
pleads  gnilty,  and  sentence  of  fine  is  respited  from  time  to  time  until  the 
repairs  are  completed,  when,  on  a  certificate  to  the  court  by  two 
magistrates,  that  the  road  is  in  good  repair,  the  court  will  assess  a 
nominal  fine  (a).  So  if  it  be  certified  in  like  manner  that  the  way  has 
been,  since  the  commencement  of  the  prosecution,  diverted  by  order  ol 
justices,  the  sentence  will  be  merely  nominal  (&).  Inhabitants  are  not 
bound  to  put  a  way  in  a  better  condition  than  it  has  been  time  out 
of  mind,  but  into  such  a  condition  as  it  has  usually  been  at  the  best  (c). 
At  some  sessions  the  practice  is  not  to  discharge  the  inhabitants  from 
the  indictment,  upon  the  justices'  certificate  that  it  is  in  repair,  and 
likely  to  remain  so,  till  the  road  has  undergone  a  winter's  wear ;  and 
Coleridge^  J.,  has  acted  on  this  principle  in  the  queen's  bench  in  the 
case  of  an  indictment  of  this  kind  removed  there  by  certiorari  (d).  In- 
habitants confessed  an  indictment  for  not  repairing  a  way.  The  court 
did  not  set  a  fine  till  after  some  neighbouring  justices  had  certified  it 
to  be  suflficiently  repaired.  After  the  fine  was  paid,  the  court  said 
that  writs  of  distringas  might  still  be  awarded  to  the  sheriff  against  the 
defendants,  ad  tii/fm7»m,  till  the  sheriff  should  certify  the  way  to  be 


other  and  nngle  ground  on  which  (Xren- 
dem  T.  PiUmer,  2  B.  &  Adol.  236,  might 
be  nittained,  see  S,  C.»  and  atj^uemdo  R, 
w.  BUhop'9  Aueklamd  (/lU.).  1  Ad.  & 
B.  746 ;  and  per  lAHIedaie,  J.,  in  Doe 
d.  HobbM  Y.  CoekeU,  4  Ad.  &  E.  483  ;  a 
principle  since  adopted  by  the  legis- 
lature in  3  &  4  y.  e.  26,  which,  with 
the  more  general  promiona  of  Lord 
HemMm's  act,  6  &  7  Y.  c.  85,  ate  posit 
Ch.  X.  sect.  2* 

(a)  SirT.  Raym.  215,  and  cases  col- 
lecied,  6  T.  R.  631.  The  common  law 
judgment  was  a  fine  for  the  offence  and 
a  dhtringas  to  remove  the  nuisance,  and 
then  the  party  caused  a  eomttai  to  issue 
to  the  sheriff,  who  returned  that  the 
way  was  repaired ;  ibid,  1  Hawk.  c.  76, 
s.  94  ;  R.  ▼.  Ineiedom,  13  East,  164.  See 
6  Mod.  163.  Where  an  indictment  for 
not  repairing  a  road  r^iome  temmt  is 
remored  into  the  queen's  bench,  the 
defendant  will  not  be  discharged  on 
producing  the  usual  affidafits,  vii,  that 
the  road  has  been  actually  repaired  since 
the  couTiction,  and  is  likely  to  continue 
so,  till  after  he  has  pleaded  guilty,  and 
paid  the  fine ;  R.  t.  Lineomb,  2  Chit. 
R.  214  ;  It.  ▼.  LoM^kiom,  3  Smith's  R. 
575 ;  and  it  is  reported  to  have  been  held 


by  Baylfif,  J.,  that  the  indictment  will 
not  be  quashed  because  the  eridenoe 
afforded  against  the  parish  by  the  ooa- 
fiction  would  be  thereby  destroyed,  JL  t. 
Umeomb,  2  Chit.  R.  214.  The  prose- 
cutor's costs  must,  in  the  queen's  bench, 
be  paid  down  to  the  tioie  when  the  de- 
fendant makes  a  submission  accepted  by 
the  court,  or  to  the  judgment,  if  the 
conriction  is  by  verdict,  R,  WtmgfMii 
1  Bla.  R.  603.  At  the  assises,  defen- 
dants who  are  under  reoognixance  to  try 
a  trsTerse  of  a  highway  indictment  mut 
take  it  to  the  under-aberiff  in  order  to 
his  returning  the  ventre,  and  then  enter 
it  with  the  marshal,  before  it  can  be  dis- 
charged on  the  magistrate'a  oertificste. 
(So  sUted  by  Mr.  Bellamy,  clerk  of 
assise,  on  the  Oxford  Circuit,  cor. 
Fm^Aoii,  B.,  at  Salop,  Lent  Assise, 
1829.— MSS.  Tyr.) 
(h)  R.  Y.  /ncMon,  13  East,  166. 

(c)  Retina  ▼.  Chtworik  (Ml.),  Salk. 
358. 

(d)  R.  T.  Witney  (InJk.),  5  Dowl.  P. 
C.  728,  a  rale  for  a  ^ne  for  non-repur 
of  a  road  will  not  be  made  absolute  in 
the  winter,  and  will  be  enlarged  to  Easter 
term,  R.  ▼.  Walton  (/nil.)  4  Jurist,  195. 
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10  repair  (e).  To  give  sach  a  certificate,  either  knowing  its  contents 
to  be  fiJse,  or  not  having  ascertained  that  they  are  true,  is  an  offence, 
and  may  be  the  object  of  an  indictable  conspiracy  between  the  magis- 
trates and  the  parties  who  induce  them  to  certify  (/)• 

Pme  and  Costs  of  Prosecution.] — When  the  defendants  do  not 
appear  to  the  indictment,  or  persist  in  refusing  to  repair,  the  court  will, 
except  in  the  winter  months  previous  to  Easter  term  {g),  set  a  fine  upon 
them,  which  aiay  be  levied  on  any  (h)  of  the  defendants,  who,  in  the 
case  of  a  parish,  may  compel  reimbursement  at  a  special  sessions  for 
the  highways,  who  will  make  an  order  for  it  on  the  parish  surveyor,  or 
OQt  of  the  money  receivable  by  him  for  the  highway  rate,  and  must  pay 
it  wtthin  two  months  after  service  of  the  order  (i).  This  fine  is  generally 
of  an  amount  equal  to  what  is  shown  on  afiidavit  of  a  surveyor  to  be 
required  to  put  the  road  in  repair :  it  can  only  be  applied  towards  the 
repair  and  amendment  of  the  highway, ''  and  if  after  conviction  and 
Older  U>  pay  a  fine,  the  defendants  effectually  repair  the  road,  they  are 
entitled  to  the  stay  of  further  proceedings  on  the  order,  nor  can  the  fine 
be  claimed  by  the  prosecutors  on  behalf  of  third  parties  for  repairs  done 
by  diem  before  the  conviction  (k).  This  fine  will  not,  like  other  fines 
in  criminal  cases,  be  returned  into  the  exchequer,  but  paid  to  such  per- 
son as  the  court  may  order,  to  be  by  him  received,  applied,  and 
aoconnted  for  as  directed  by  the  court,  to  the  repair  of  the  road  in- 
dicted (/).  A  continuing  state  of  non-repair  is  a  ground  for  a  fresb- 
indictment ;  and  a  court  of  quarter  sessions,  after  fining  a  particular 
township  for  not  repairing  a  bridge,  cannot  make  another  order  to 
increase  that  fine  (m),  though  the  queen's  bench,  after  inflicting  a  fine, . 
voold  award  writs  of  distringas  ad  infinitumy  till  certified  that  the  way  - 
ii  repaired  (n).  By  3  G.  IV.  c.  126,  s.  110,  the  court  which  imposes 
a  fine  for  not  repairing  a  turnpike  road,  shall  apportion  the  Jine,  withe 
tbe  costs  attending  the  same,  between  the  inhabitants  of  such  parish,, 
township,  or  place,  and  the  trustees  or  commissioners  of  such  turnpike 
load,  in  such  manner  as  shall  seem  just  (o). 


(c)  Mtg.  T.  Ouwartk  (/lU.)  6  Mod. 
163,  dtcd  bj  Xtfwroice,  J.,  6  T.  R. 
€37 ;  nd  Me  Ml .  631 ;  alio  Sir  T.  Raym. 
3U,  dted  by  Onme,  J.,  id,  636. 

{f)E.'w,Mmaeyemdotker9,6T.IL 
C19. 

(f )  8«e  mt€,  p.  404,  note  (if). 
(k)  AMtevT.  NonuiheU,  11  Ad.  & 
K.383,402. 
(4  &  *  6  W.  IT.  e.  50,  a.  96,  le- 
13  G.  III.  e.  78,  t.  47,  now  re- 


pealed.   See  p.  410,  note. 

{i)  Reg.  ▼.  Barnard  Ca»tle  {Inh.)  5 
Jurist,  799. 

(/)  Ibid. 

(m)  R,  ▼.  MaehynUtk  ami  Penygo99, 
4  B.  &  Aid.  467. 

(n)  Regina  t.  Cluwwth  {Ink.),  Salk. 
359 ;  6  Mod.  163,  S.  C. 

(o)  See  12.  ▼.  Pt^worth  (Ink.)  2  East, 
413,  on  13  O.  III.  c.  84,  s.  33,  now  re- 
pealed. 
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The  right  to  costs  in  prosecutions  for  not  repairing  highwa^B  and 
county  bridges  is  involved  in  some  perplexity. 

First,  as  to  costs  payable  to  prosecutors.  Two  enactments  on  this 
subject  in  5  &  6  W.  IV.  c.  50,  tn^.,  s.  96,  for  paying  them  oat  of  the 
highway  rate ;  and  sect.  98,  for  paying  them  by  defendants  who  have 
set  up  a  frivolous  or  vexatious  defence,  should  not  be  pleaded,  but  kept, 
as  they  were  designed ,  wholly  distinct  from  each  other  (p).  By  sect.  95, 
(set  out,  ante,  p.  47),  in  cases  where,  on  hearing  of  a  summons  for  not  re- 
pairing a  highway,  **  the  duty  or  obligation  of  such  repairs  **  is  denied 
at  a  special  sessions,  and  the  justices  there  direct  (9)  a  bill  to  be  pre- 
ferred at  the  assizes  or  quarter  sessions,  *'  the  costs  of  such  prosecution 
shall  be  directed  by  the  judge  of  assizes  before  whom  the  said  indict- 
ment is  tried,  or  by  the  justices  at  such  quarter  sessions,"  to  be  paid 
out  of  the  highway  rate  levied  on  the  parish  in  which  the  highway  b 
situate  (r). 

Where  a  bill  for  not  repairing  a  highway  was  preferred  at  an  assize 
by  order  of  special  sessions,  and  defendants  were  convicted,  Williamtt 
J.,  held  this  section  imperative  on  him  to  grant  the  prosecutor  an  order 
for  his  costs  (s). 

But  this  is  only  so  in  cases  where  the  obligation  to  repair  an  actual 
highway  is  disputed  ;  so  that  where,  on  an  indictment  for  not  repairing 
a  '*  public  carriage  highway,^'  the  defendants  were  acquitted  on  the 
ground  of  its  not  being  a  public  highway  for  carriages ;  a  certificate 
granted  at  the  trial  for  costs  to  be  paid  to  the  prosecutor  was  set  aside 
by  the  queen's  bench  (/)• 


(p)  See  Reg,  ▼.  Chedworih  (JTnA.),  9 
C.  Bt  P.  285,  PattetOH,  J. 

(f )  It  teems  tlwt  the  right  of  an  indi- 
vidaal  to  prefer  an  indictment  or  in- 
formation at  common  law  remains  con- 
enrrently  with  that  here  granted  by 
etatate,  bnt  this  maj  be  questioned,  3 
Boni'sJ.,29thed.591,ati/«,p.310,311. 

(r)  This  provision  replaces  s.  65  of 
13  6.  III.  c.  78,  and  was  rendered  ne- 
cessary bj  the  practioe  that  if  a  defen- 
dant jrfeaded  gidltj  and  obtained  a  cer- 
tificate of  the  road  being  in  repair  at  the 
time  of  the  trial,  he  was  not  usoally  fined 
more  than  fit.  Bd,  and  was  not  obliged 
to  pay  the  prosecutor's  costs,  R.  v. 
Ckeiktmi,  1  Bla.  K.  295 ;  see  the  reason, 
Jt.  y.  Wimgfieid,  id.  602,  and  5  St  6  W. 
IT.  c.  50,  s.  96. 

(t)  X.  ▼.  TarkkUi  (JMk.),  9  C.  ft  P. 
218.— MB.  This  was  tried  as  a  trsrwae 


on  the  crown  side  of  the  assise  next  after 
that  at  nHiich  it  was  found.  Whether 
costs  can  be  ordered  under  ikit  section, 
Mi.  out  of  highway  rate)  where  the  in- 
oictment  has  l^en  removed  by  ceriiorm 
from  quarter  sessions  into  die  qneen'i 
bench,  and  tried  at  assises  on  the  ciril 
side,  gtuere.  This  was  one  of  the  points 
raised  in  Beg.  ▼.  Ckedworik. 

(0  iZey.  V.  Hetmor  {LUk.),  14  L.  J. 
(M.  C.)  38 ;  i  New  Sew.  C.  466 ;  over- 
mUng  the  dedsioo  of  TImdal,  C.  J.,  in 
the  same  case,  reported,  13  L.  J.  (M.  C) 
144 ;  2  M.  &  Rob.  445,  n.  So  in  Jliy. 
V.  Ckedwortk  (AA.),  9  C.  &  P.  285, 
Pattewn,  J.,  had  refused  to  certify  ftr 
such  costs  where  the  ezisteBoe  of  the  losd 
in  question  as  a  Mfhrnrng  was  disputed, 
and  defendants  after  removing  indieteeBt 
byMTftorart,  had  been  acquitted  at  the 
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By6  &  6W.  IV.  c.  50.  s.  98.  it  is ''  lawful  for  the  court  before 

which  so  indiGtment  for  not  repairing  a  highway  is  preferred,  to  grant 

coits  to  be  paid  by  the  defendant  to  the  prosecutor/*  if  it  shall  appear 

to  the  said  court  that  the  defence  was  frivolous  or  vexatious.    In  one 

esse,  SB  iadietaient  for  not  repairing  a  turnpike  road  preferred  at  quarter 

fenioDS  by  direetion  of  justices,  pursuant  to  sect.  95,  was  removed  by 

certiorari  to  the  qoeen*s  bench.    At  the  assizes  the  defendants  were 

ooBVidad.    Aiderion^  B.,  held  the  defence  frivolous,  but  said  he  had 

10  power  to  giant  any  order  for  costs  to  be  paid  to  the  prosecutor  by 

defendant  under  s.  98,  thai  section  giving  discretion  as  to  costs  to  the 

covt  where  the  indictment  is ''  preferred  "  («)•  However,  on  a  rehearing. 

WUUamSj  J.,  granted  the  costs  incurred ^by  the  prosecutor  before' the 

removal  of  the  indictment  from  the  quarter  sessions  under  sect.  98  (a;), 

sad  his  decieion  was  approved  by  the  full  court  in  the  following  case : 

sa  iadictBieot  directed  by  special  sessbns  and  found  at  the  assizes  for 

aot  iqiairiBg  an  highway,  was  removed  by  certiiorari  by  the  prosecutor 

into  the  qoeeo's  bench,  and  tried  on  the  civil  side  at  the  assizes ;  the 

jac^  certified  that  the  defence  was  frivolous,  and  ordered,  under  s.  98, 

<he  defendant  to  pay  costs  to  the  prosecutor  (y).     He  certified  also 

se|)anfealy  that  the  ease  was  fit  to  be  tried  by  a  special  jury  (z).    If  the 

eoHs  are  not  paid  to  the  prosecutor  under  the  sidebar  rule  to  that  effect 

hy  the  defendants  who  appeared  and  pleaded,  the  queen's  bench  will 

attach  them  («).    A  like  power  still  remains  in  the  "  court,**  in  case  of 

t  firivohras  defence  to  an  mdictment  for  not  repairing  a  county  bridge  (a). 

It  is  now  held  that  the  queen's  bench  has  no  power  to  award  costs  of 

proceedings  in  another  court,  e.  ^.,  the  quarter  sessions  (6).     This  was 

acted  on  in  a  case  of  great  hardship.    An  indictment  for  obstructing  a 

highway  was  removed  by  eertwrari  from  quarter  sessions ;  on  affidavit 

that  points  of  law  would  arise  on  the  trial,  &c.  defendant  kept  the 

eerfiorori  in  his  pocket  without  informing  the  prosecutor,  and  gave 


(a)  Jliy.  T.  Preeiem  (iM.),  2  M.  Ik 
lob.  137. 

(«)  8.  C.  7  D.  P.  C.  S93.  It  was 
Ud  w  tin  vMd '« <H«I"  in  13  6.  m. 
^  78,  t.  64  (now  repMled  and  replaced 
iiabore),tiMlwlMn  the  defendants  had 
Inm  aeqoitfeed  for  want  of  prowcation, 
ndthe  jndge  did  notfrant  tke  ooeU  to 
ftedefcndanl  at  the  trial,  as  he  soight 
lh«  do  if  the  prooeontion  wasvexatioas, 
^  ^Ns^'  hcMh  wo«M  not  afterwards 
■Mm,  su  ▼.  CSkHUerlen  (iM.)>  5 
T.  ft.  272;  see  R  T.  ^.  Jolm  B^mi, 
{JUL),  6  M.  &  &  IM. 


(y)  R»9.  V.  Pembridge  (iMI.)»  3  Q.  B. 
R.  901  S.  C.  A  rule  to  set  aside  both 
certificates  on  the  authority  of  R,  t. 
Pqpmonk,  2  East,  41,  as  to  the  word 
"jwffsmrf." 

!z)  Rag,  ▼.  Pembridge, 
a)  VtM.  under  13  G.  III.  c.  78,  s. 
64,  which  is  held  to  be  kept  alire  for 
this  pnrpose  bj  43  G.  III.  c.  59,  s.  1. 
It,  ▼.  MerumeihMhire  {Ink,),  13  L.  J. 
(M.  C.)  158. 

(6)  JR.  ▼.  PaMmdm,  1  Ad.  &  E.  603, 
(overmling  /ones  v.  Anrw,  1  B.  &  Cr. 
143 ;  and  Stmeeg  ▼.  Apont,  13  Price,  449.) 
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notice  of  trial  at  a  subsequcDt  session.  Prosecator  attended  there  with 
his  witnesses,  and  on  the  last  day  of  sessions,  before  the  case  was  called 
on,  defendant  lodged  his  certiorari.  The  queen's  bench  quashed  the 
certiorari^  and  ordered  a  procedendo,  yet  refused  to  give  prosecutor 
his  costs  of  attending  the  sessions,  because  incurred  after  the  certiorari 
had  issued  (c)!  But  it  was  admitted  that  the  queen's  bench  m^t 
gprant  costs  incurred  after  the  removal  by  certiorari. 

It  seems  that  the  certificate  under  sect.  98,  of  the  defence  being 
frivolous,  &c.  may  be  stated  on  the  back  of  the  record  without  any  ex- 
press award  of  costs  to  the  prosecutor  (J),  and  that  under  neither  sec- 
tion need  magistrates  make  an  order  for  costs  in  terms  exactly  following 
those  in  the  former  proceedings  (e). 


Secondly,  as  to  costs  of  defending  a  prosecution  for  not  repairing  a 
highway ;  though  by  1 3  G.  3,  c.  78,  s.  64,  a  court  might  award  costs  to  a 
defendant  to  be  paid  by  the  prosecutor,  if  the  prosecution  was  vexatious  ; 
that  act  is  repealed  by  5  &  6  W.  IV.  c.  50,  s.  1,  and  no  such  remedy 
is  given  by  the  latter  act  in  case  of  either  a  frivolous  or  vexatious  pro- 
secution (/).  However,  by  5  &  6  W.  IV.  c.  50,  s,  1 11 ,  if  inhabitants 
in  vestry  agree  to  defend  an  indictment  found  against  the  parish,  the 
surveyor  may  charge  in  his  account  the  reasonable  expenses  incurred  in 
defending  such  prosecution,  after  the  same  are  agreed  to  at  a  vestry,  and 
allowed  by  two  justices  of  the  division,  which  expenses  are  to  be  paid 
out  of  the  fines  and  rates  authorized  to  be  raised  under  the  act,  or,  if 
necessary,  by  additional  rate  (^). 

Indictment  against  the  Inhabitants  of  a  Parish  for  not  repairing 

a  common  Highway. 

That  on,  &c.  (A)  there  waa,  and  yet  ia,  a  certain  common  and  ancient  qneeo't 

(e)  R.  ▼.  Higgim,  5  Ad.  &  £.  554. 

(<Q  R.  ▼.  Clifton,  6  T.  R.  344 ;  R,  v. 
St,  John,  Margate,  6  M.  &  S.  130 ;  aee 
5  T.  R.  272,  R,  ▼.  CAadtUrtom. 

(e)  Reg,  ▼.  Chedworth. 

If)  Coleridge,  J.,  7  D.  P.  C.  594,  in 
Reg,  ▼.  Preeton  in  ceae  of  defence  by  a 
parish. 

(g)  This  enactment  replacea  13  G. 
III.  c.  78,  a.  56,  nnder  which  it  waa 
held,  that  reatrymen  ordering  anch  a 
defence  were  not  peraonally  liable  to  the 
attorney  employed  by  the  surveyor,  or 
to  the  inrveyor,  if  he  had  paid  the  bill. 
The  bill  should  be  sent  in  in  parte  to  the 
Bvrveyor  every  year,  if  the  anit  laata 


more  than  one.  The  aorveyor  should 
then  preaent  it  to  the  vestry,  who  miut 
make  an  assessment  to  pay  it,  so  that  the 
burden  may  fall  on  those  who  inhabit  the 
parish  at  the  time.  These  may  then  re- 
solve whether  the  suit  shall  proceed,  and 
every  one  wiU  be  duly  aasess«id.  See 
Sprott  V.  Powell  and  another,  3  Btn;* 
478;  2Stark.Ev.2ttded.850.  Seei2.T. 
F&wler  and  othere,  1  Ad.  fc  E.  836. 

(A)  Allegation  of  the  antiquity  of  the 
road  is  now  commonly  omitted,  (see  p. 
401,)  and  the  language  genendlyruna  as 
above,  or  that  '*  long  before,  and  at  the 
timeof  theoommencement  of  the  nuitanoe 
hereinafter  mentioned,  there  waa,  and  of 
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Mgkvaf  (0  kidiiig  fironiy  &c.  towarda  and  unto,  8cc«  used  for  all  the  qveen's  aub- 
jects,  with  tfadr  liones,  ooaefaea,  carts,  and  carriaget,  to  go,  return,  paai,  and  repass, 
it  tkir  wiQ  and  pleasure ;  and  that  a  certain  part  of  the  same  qneen's  common 
Uglnay,  sttnate,  lying,  and  being  in  the  parish,  &c.  of  A.  B.  in  the  same  leotmiy}, 
wfapwing  in  length,  &c.  in  breadth,  &e.  on,  &c.  (k)  and  continnallj  afterwards  until 
the  picseat  day  waa,  and  yet  is,  Tery  ndnons,  deep,  broken,  and  in  great  decay,  for 
lut  of  doe  reparation  and  ameodment ;  so  that  the  subjects  of  the  queen  through 
fbe  nne  way,  with  their  horses,  coaches,  carts,  and  carriages,  could  not,  during 
Ac  tine  aforesaid,  nor  yet  can,  go,  return,  pass,  or  repass,  as  they  ought  and  were 
mt  to  do ;  to  the  great  damage  and  common  fttrifancet  (Q  ^a//  ih€  queen'9  9ub» 
jidi  Cbnmgh  the  same  highway  going,  returning,  or  passing ;  and  against  the  peace, 
ftc  And  that  the  inhabitants  of  the  parish  of  A.  B.  aforesaid,  in,  &c.  aforesaid, 
^  nid  coaunon  highway  [«o  m  dee^"]  ought  to  haTe  repaired  and  amended,  and 
Kin  of  ri^t  oQ^t  to  repair  and  amend,  when  and  as  often  as  it  should,  shall,  or 


against  Inhabitants  of  a  Taumship  for  not  repairing  a 
Highway  situate  within  the  Township, 

That  on,  &e.  there  was  and  still  is,  a  certain  common  and  public  queen's  highway, 
ki£ig  from,  &C.  to,  &c.  used  for  all  the  queen's  subjects,  with  their  horses,  coaches, 
cvti,  sad  carriagea,to  go,  return,  pass,  ride,  and  labour,  at  their  free-will  and  pleasure, 
ttd  that  a  certain  part  of  the  said  queen's  highway,  situate,  lying,  and  being  in  the 
tevmhip  of,  &c.  containing  in  length,  &c.  and  in  breadth,  &c.  on,  &c.  and  from 
ttoee  continually  afterwards  until  the  day  of  the  taking  of  this  inquisition,  at  the 
tovBih^  aforesaid,  in  the  county  aforesaid,  was,  and  yet  is,  very  ruinous,  miry, 
^Rp»  broken,  and  in  great  decay  for  want  of  due  reparation  and  amendment  of  the 
■■e,  so  that  the  queen's  subjects,  through  the  same  way,  with  their  hofses,  coaches, 
oiti,  and  waggons,  could  not  during  the  time  aforesaid,  nor  yet  can,  go,  return, 
pw,  tide,  and  Ubour,  without  great  danger  of  their  Utcs  and  the  loss  of  their  goods  ; 
to  the  great  dsunage  and  common  nuisance  of  all  the  queen's  liege  subjects  through 
the  nme  way  going,  returning,  passing,  riding,  and  labouring ;  and  against  the  peace, 
Ac  And  that  the  inhabitants  of  the  said  township  of,  &c.  in  the  county  aforesaid, 
&VB  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hare  repaired  and 


oa^t  to  be,"  &c.  3  T.  R.  265 ; 
Ate,  p.  401.  A  way  may  be  described 
ai  t  oommon  highway  for  carts,  car- 
ni|es,  &c.  tfaongh  it  has  been  always 
■kM  orer,  if,  though  not  high  enough 
to  let  rtrj  high  road  waggons  pass  under 
it*  it  will  admit  common  carriages  to 
PW,  Jt.  T.  L^em  cf  a/.  1  C.  &  P.  527 ; 
R.  &  M.  N.  P.  C.  150.  per  lAttledaU,  J. 

(i)  Meaning  a  highway  for  tUl  man- 
acrof  things,  R.  ▼.  Haifield,  Ca.  t.  Hard. 
31S-  A  road  is  not  less  a  highway  be- 
CHM  part  of  it  is  /»n^'A«-roiad,  Rtg,  ▼. 
Binmtm,  C.  h  Kir.  55. 

U)  Some  day  aboat  the  commence- 


ment of  the  nuisance.  Only  state  the 
/ermfnt,  when  they  can  be  readily  as- 
certained, and  no  doubt  can  be  raised 
respecting  them.  The  way  must  be  dis- 
tinctly averred  to  be  within  the  district 
sought  to  be  charged  with  the  repair, 
R.  T.  Pendenyn  (/nA.)*  ^  T.  R.  513 ; 
R.  T.  BUhcp' 9  Auckland  {Ink.),  1  Ad.  & 
£L  744. 

(/}  Necessary,  1  Hawk.  ch.  32,  p. 
692;  R.  ▼.  Hughes,  4  C.  &  P.  373; 
Stra.  686—688 ;  16  East,  194  ;  1  Burr. 
333 ;  1  Mod.  107;  JR.  t.  Davey,  5  £sp. 
217,  laid  '<  inhabitants,"  but  icmhie 
wrong. 
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^UBcndttd,  «Bd  hatv  wed  sod  aoeuttoMwd  to  repair  «iid  to  •mndf  and  of  figM  oag^ 
to  bare  rapaiiod  and  ammdad,  a«d  adll  of  rig^t  aagiit  to  repair  aadaaMnd,  llie  ind 
Idghway,  m  baiBg  in  decay,  as  afaweaid,  whoa  and  ao  often  as  it  halli  beaa  aid  iball 
b«Baoeiiar]r(/). 


Indictment  for  not  repairing  a  Part  of  a  Highway  situate  in  a  Parish 
which  ties  partly  in  a  City^  being  a  County  of  itself,  and  partly 
in  the  County  at  large,  against  the  whole  Parish  (u). 

That  long  before,  and  at  the  time  of  the  comueneement  of  the  misanee  hereiB- 
aller  mentioned,  there  waa,  and  of  right  ought  to  hare  been,  and  ttiU  ii,  eadef  riglift 
e^ght  to  be,  a  eertaSn  eommoo  and  poblSc  qveen'i  highway,  leading  from  that  pot 
t>f  the  parish  of  8i.  OlaTO,  in  the  eity  of  L.  andeoiMity^  Me  mmm  etty,  ivhieh  lies 
near  to  a  certain  place  there  called  the  Dean's-yard,  unto  a  certain  place  called  and 
known  by  the  name  of  the  Old  Lane,  in  tliat  part  of  the  parish  of  St.  Ohire  wfakh 
lies  in  the  county  of  L.  for  all  the  liege  subjects  of  our  said  Lady  the  Queen,  witii 


(0  See  Reg.r.HHt^e  (Inh,),  2  Q.  B. 
R.  128.  Custom  laid  to  repair  ali  com- 
man  mndpmbUe  Aytoaye  ntuate  wit  him 
the  said  township  ia  not  necessarily  bad, 
but  it  seems  better  to  add  in  such  a  case 
"  that  would  otberfdse  be  repairable  by  the 
parish  comprising  such  township,*'  It. 
T.  HaifiM,  4  B.  &  AM.  7»;  /{.  ▼. 
Sridekirk,  11  East,  304 ;  see  1  B.  & 
Aid.  352,  356  ;  for  that  averment  does 
not  make  it  necessary  to  prove  that  there 
ate  or  hare  been  ancient  highways  in  the 
township,  keg,  v.  Bamoldswiek  (Inh,), 
12  L.  J.  (M.C.)  44  ;  42  B.  499,  S.  C. 

(if)  The  indictment  must  be  against 
the  whole  parish,  and  not  against  that 
part  of  it  only  which  lies  in  the  county 
where  the  way  is  out  of  repair,  but  the 
▼aiue  must  be  laid  in  the  latter  county, 
JR.  Y.  Clifton,  5  T.  R.  498,  overruling 
entirely  R.  v.  ^effon,  4  Burr.  2507 : 
(see  per  Patteaon^  J.,  R,  y.  Bridgwater 
(/iiA.),  10  Ad.  &  E.  717) ;  5  Burr.  2700. 
The  prosecutor  may  compel  the  ap- 
pearance of  any  two  inhabitants  of  the 
parish  who  live  within  that  county,  by 
serving  them  with  process  (of  eentre 
faeime  ad  retpandendum)  and  see  per 
Lord  Kenyon,  S  T.  R.  503, 505,  on  them 
may  the  fine  be  levied,  (see  Reg.  v.  Peai- 
hrUge,  3  Q.  B.  R.  901),  and  the  rest  of 
the  parishioners  must  reimburse  them 
under  order  of  special  session ;  see  5  &  6 
W.  IV.  c.  50,  8.  96.  If  the  inhabitanta 
of  that  part  of  the  parish  which  lies  in 
the  adjoining  county  come  in  and  plead, 
the  court  below  might  equally  try  in  that 
case  also,  for  they  would  be  pPMduded 


from  disputing  its  jurisdiction  (5  T.  R. 
505).  If  a  nuisance  be  committed  in 
one  county,  and  it  affect  the  pobfic  in 
another,  tiie  defendant  may  be  indicted 
in  either;  Hawlc.  B.  2,  c.  25,  t.  37; 
Staundford,  B.  2,  c  91 ;  19  E.  III.  An. 
pi.  6 ;  2  P.  R.  241 ;  2  B.  &  P.  381. 
And  where  a  person  by  reason  of  tenue 
of  certain  lands  in  one  county  is  boaad 
to  repair  a  road  in  another,  be  may  be 
indicted  in  the  latter  for  the  dilapidated 
state  of  the  road,  though  his  estate  tiei 
out  of  the  jurisdiction  of  the  qasftv 
sessions,  5  T.  R.  502. 

Where  one  side  of  a  highway  is  in 
one  parish  and  the  other  in  another,  and 
5  &  6  W.  IV.  c.  50,  a.  58  (an/e,  p.  44) 
has  not  been  acted  on  at  speeial  sessioai, 
it  should  be  stated  that  one  half  the  way 
lies  in  one  parish  and  the  other  half  is 
the  other ;  that  each  parish  is  liable  to 
repair  to  the  middle  line  of  the  way,  sad 
that  a  certain  part  of  the  way  (mention> 
ing  the  feet  in  length  and  widhfch)  lying 
in  the  parish  indicted,  was  out  of  repair: 
R,  V.  St,  PaneroB,  Peake*a  C  N.  P.  215 ; 
and  see  Manning's  Indes,  215 ;  -R.  v. 
Bridekirk,  11  East,  304  ;  R.y.  Tkaa/oa, 
(Inh.),  3  M.  &  S.  465  ;  R.  v.  Mot^- 
leth  emd  Penygoee,  2  B.  &  C.  166. 
Where  two  parishes  are  divided  by  a 
river,  the  boundary  is  presumed  to  be 
ad  mediumJUum  e^vtf,  R,  v.  LmdMlph 
(IM.),  1  M.  &  Rob.  393.  See  a  form  of 
indictment  against  a  county  for  not  re- 
pairing its  own  divkion  of  a  bridge  lyiag 
in  two  countieo,  3  Ch.  Cr.  L.  1st  ed.  595; 
5  T.  R.  501 ;  4  Bur.  8511. 
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fMr  faeraMy  eotdras,  oarto,  and  otber  otfriafM,  to  go,  retwii,  pofls,  repMs,  ride, 
nd  lAbonr,  at  their  wUl  end  pleasure ;  and  tliat  a  great  part  of  tiie  said  parish  of 
Bt.  O.  k  ntnate  m  the  etty  ^Zr.  oiMf  cowi/y  i^tke  esine  city,  and  the  residtie  of 
tte  same  parish  is  situate  in  the  saM  eounfy  fffL*  and  that  a  Mrlal»|Mr^  (x)  of  tte 
eaid  queen's  common  highway^  situate,  lying,  and  being  in  tiiat  part  of  tiie  said 
pariah  of  St.  O.  whidi  lies  in  the  said  county  of  L.  [commencing  (y)  opposite  to  a 
eertsdn  eroes  called  and  known  by  the  name  of  Cow-cross,  sitaate  in  tiiat  part  of  tibe 
Bald  parish  of  St.  O.  wfaicfa  lies  in  the  said  county  of  L.  and  extending  to  a  eertabi 
plaee  called  Knight's-house,  at  the  eommeneement  of  the  Old  Lsne  aforesaid,]  and 
eontaining  in  length  two  thousand  and  two  hundred  yards,  snd  in  breadth  forty  feet, 
on,  &c.  and  continually  afterwards,  until  the  day  of  the  taking  of  this  inquisitioB,  at 
that  part  of  the  said  parish  of  St.  O.  which  lies  in  the  said  county  of  L.  was,  and 
yet  is,  rery  ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due  repara- 
tion and  amendment  of  the  same,  so  that  the  liege  subjects  of  our  said  Lady  the 
Queen,  in  and  through  the  same  part  of  the  said  way,  so  as  aforesaid  being  in  decay, 
with  their  horses,  coaches,  carts,  and  other  carriages,  could  not,  during  the  tine  last 
afiwesaid,  nor  yet  can,  go,  return^  pass,  repass,  ride,  and  labour,  as  they  ought  aed 
were  wont  to  do,  without  great  danger  of  their  Utcs,  and  the  loss  of  their  goods ;  to 
Ike  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  CUieen,  in  and  through  the  same  way  going,  returning,  passing,  repassing, 
riding,  and  labouring ;  and  against  the  peace,  &e.  And  that  the  inliabitants  of  the 
aid  parish  of  St.  O.  in  the  dty  of  L.  and  county  of  the  same  city,  and  the  inhabit- 
ants of  the  same  parish  of  St  O.  in  the  ssid  county  of  L.  IConchmom  aim  ike 
U$i  preeedmtJ] 

Indictment  against  the  Corporation  of  O.  for  not  repairing  a  High' 
way  which  they  are  bound  to  repair  by  Custom  (z). 

That  from  tame  whereof  the  memory  of  man  is  not  to  the  contrary  there  has 
been,  and  still  is,  a  certain  ancient  and  common  queen's  highway,  leading  from  a 
certain  place  called  Dnnstan's  Cell,  in  the  parish  of  AU  Saints,  in  the  dty  of  6.  in 
the  said  oounty  of  6.  into  a  certain  lane  called  Shire-lane,  in  the  parish  of  H.  in 
the  said  county  of  6.  for  all  the  liege  subjects  of  our  said  Lady  the  Queen,  wit^ 
their  horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  repass,  ride,  and 
labour,  at  their  will  and  pleasure ;  and  that  a  certain  part  of  the  said  queen's 
highway,  containing  in  length,  &c.  and  in  breadth,  &c.  and  lying  in  a  certain  street 
called  Benuet's-wall,  in  the  parish  of  AU  Saints  aforesaid,  in  the  said  dty  of  O. 
aforesaid,  on,  &c.  and  continually  from  thence  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  at  the  add  parish,  in  the  sdd  dty  of  G.  and  county  of  G. 
was,  and  yet  is,  miry,  ruinous,  broken,  dirty,  and  in  great  decay,  for  want  of  tiie 
due  reparatioQ  and  amendment  of  the  same,  so  that  the  liege  subjects  of  our  sdd 

(4r)  This  is  sufficient  even  if  the  bridge  (M.  C.)  9. 

has  been  tpidened  hy  d^endanis,  for  (y)  As  to  stating  termini  and  abuttals, 

tiiey  are  either  liable  to  repair  the  whole  see  ante,  p.  401,  &c. 

(ss  seems  most  probable),  or    at  fOl  (;r)  See  9  C.  &  P.  469 ;  3  Q.  B.  B. 

erents  the  ancient  part,  and  could  show  to  223 ;  Reg.  v.  Birminffkam  and  Oloucee- 

what  extent  they  were  liable,  Reg.  ▼.  ter  Railway  Company ,  ante, 
Adderbury  {Baet)  Townehipf  13  L.  J. 
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Lftdy  tha  Qaeen  through  the  same  way,  by  themielf et,  and  with  their  honeii 
coachety  carts,  and  carriages,  conld  not  daring  the  time  aforesaid,  nor  yet  cin,  go, 
pass,  repass,  ride,  and  labour,  without  great  danger  of  their  Ihres,  and  loss  of  their 
goods  i  to  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  Lady  the  Queen  through  the  same  way  going,  returning,  passing,  repasnng, 
riding,  and  labouring ;  and  against  the  peace,  &c.  And  that  the  mayor,  ildermen, 
and  burgesses  of  the  city  of  6.  aforesaid,  by  reoion  qf  aneient  eutiom,  from  time 
wkireqfthe  menuny  qfnum  is  not  to  the  eotUrwry  (a),  during  all  the  time  aforestid, 
the  common  highway  aforesaid,  abore  particularly  mentioned  and  described  (so  «i 
aforesaid  being  in  decay),  have  been  accustomed  to  repair  and  amend,  and  of  right 
ought  to  hare  repaired  and  amended,  and  still  of  right  oug^t  to  repsir  and  amend 
when  and  as  often  as  occasion  hath  required  and  shall  require. 

Indictment  against  a  County  for  suffering  a  public  Bridge  to  decay. 

That,  on,  &c.  there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  s  certain 
common  and  public  bridge,  commonly  called  High-bridge,  otherwise  Hsigh-bridge, 
sitoate  and  being  in  the  parish  of  B.  in  the  county  of  N.  in  the  common  queen's 
highway  leading  from  the  town  of  B.  in  the  county  aforesaid,  towards  and  unto  the 
town  of  C.  in  the  same  county,  being  a  common  highway  for  all  the  li^  subjeeti 
of  our  said  Lady  the  Queen  on  foot,  and  with  their  horses,  coaches,  carts,  and  other 
carriages,  to  go,  return,  pass,  repass,  ride,  and  labour ;  and  that  the  said  common 
and  public  bridge,  on  the  said,  &c.  aforesaid,  and  continually  from  thence  until  the 
day  of  the  taking  of  this  inquisition,  at  the  parish  of  B.  aforesaid,  in  the  coonty 
aforesaid,  was,  and  yet  is,  ruinous,  broken,  dangerous,  and  in  great  decay  for  want 
of  needftil  and  necessary  upholding,  maintaining,  amending,  and  repairing  the  same, 
BO  that  the  liege  subjects  of  our  said  Lady  the  Queen,  in,  upon,  and  orer  the  said 
bridge,  on  foot,  and  with  horses,  coaches,  carts,  and  carriages,  could  not,  and  cannot 
pass  and  repass,  ride,  and  labour,  without  great  danger  of  their  lives  and  loss  of 
their  goods,  as  they  ought  and  were  accustomed  to  do,  and  still  of  right  ought  to 
do ;  to  the  great  damsge  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
Lady  the  Queen,  upon  and  over  the  said  bridge,  on  foot,  and  with  their  horsei, 
coaches,  carts,  and  other  carriages,  about  their  necessary  affairs  and  business,  gotog, 
returning,  passing,  riding,  and  labouring ;  and  against  the  peace,  &c.  And  that  the 
inhabitants  of  the  county  of  N.  aforesaid,  of  right  have  been,  and  still  of  right  are, 
bound  to  repair  and  amend  the  said  common  bridge,  when  and  ao  often  as  it  shall 
be  necessary. 


(a)  This  allegation  of  immemorial 
usage  is  also  sufficient  to  charge  a  par- 
ticular body  leas  or  other  than  a  county 
or  corporate  body,  with  the  repair  of  a 
bridge; — e.  g.  a  parish,  R.  ▼.  Hendon 
{Ink,),  4  B.  &  Ad.  628 ;  a  corporation 
by  prescription,  R.  y.  Stra^ord'Otg' 
Avon,  14  East,  348  ;  see  the  indictment 
in  the  case  of  Kingston-bridge,  6  M.  & 


S.  365 ,  note ;  a  hundred,  R,  ▼.  Otwethy, 
6  M.  &  S.  361 ;  a  township,  R,  t.  Be- 
eUefleld,  1  B.  &  Aid.  348 ;  R.  ▼.  Ma- 
ehynleth  ond  Penggoee,  2  B.  &  C.  166 ; 
R.  ▼.  Weet  Riding,  Vorkthire,  4  B.  &  A. 
623 ;  Reg.  t.  Heage  {Ink,),  2  Q.  B.  R. 
128 ;  and  see  p.  410,  an  extra  parochial 
place,  R.  ▼.  Kingtmoor,  2  B.  &  C.  190 ; 
2  Saund.  158,  n.  {q). 
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InSctment  against  a  Private  Individual  hound  ratione  tenurae  to 
repair^  for  Buffering  a  Bridge  to  decay, 

TIat  thov  it,  and  from  time  whereof  tlie  memory  of  man  it  not  to  the  oontruy 

Am  laii  been,  a  certain  pobUc  and  oommon  bridge  in  the  pariah  of  D.  in  the  aaid 

eooBly  of  B.  orer  the  river  W.  commonly  called  D.  bridge,  aitnate  in  the  qneen'i 

cmnoB  Ughway  leading  from  the  town  of  D.  in  the  aaid  county  of  B.  to  the  town 

if  L  ia  the  aame  eovnty,  for  all  the  liege  anbjecta  of  ovr  aaid  Lady  the  Qneen,  and 

krpndaceaaort,  to  go,  return,  ride,  and  traTcl  on  horseback,  and  with  their  cattle, 

enti,  and  eaniagee,  vpon,  along,  and  over,  at  their  will  and  pleaanre ;  and  that  the 

■i^  pbfie  and  common  bridge,  on,  &c.  and  from  thence  continnally  afkerwardai 

■til  tte  day  of  taking  this  inqnisition,  was,  and  yet  is,  minons,  in  decay,  and  out 

tf  npur,  and  insoffident,  and  without  any  parapet,  building,  erection,  or  defence 

'^■^vvcr  on  the  sidea  thereof,  to  prerent  horses  and  other  cattle,  carts,  and  carriages, 

|MB(,  fctaning,  passing,  and  tiuTelling,  upon,  along,  and  OTcr  the  said  bridge, 

Am  frlliigfrom  thenoe  into  the  said  riTcr,  so  that  the  queen's  liege  subjects  could 

la^  danag  all  the  time  last  abore  mentioned,  nor  yet  can,  go,  return,  ride,  and 

tRrci  epoa,  akmg,  and  over  the  said  bridge,  without  great  danger  of  their  ttres, 

»d  loBi  of  their  horsea  and  other  cattle,  carta,  and  carriagea ;  to  the  great  damage 

nuiaance  of  all  the  said  liege  subjects  going  and  returning,  riding,  and 

^on,  along,  and  over  the  said  bridge ;  and  against  the  peace,  &c.    And 

Ait  C  M.  late  of,  &c.  [ly  rmttm  tifkii  tenure  qfeertem  iandt]  {b),  situate,  lying, 

■ibdag  at  D.  afbressid  (e),  in  the  said  county,  during  all  the  time  aforesaid,  was 

■i  idll  is  bound  to  repair  and  amend  the  said  bridge  (d),  when  and  as  often  as  it 

kaft  basa  snd  shall  be  necessary,  and  to  make  the  same  suflldent,  safe,  and  secure, 

» ftst  ^  Hege  sobiects  of  our  said  Lady  the  Queen  may  pass,  repass,  ride,  and 

tnid  ^on,  along,  and  orer  the  said  bridge,  without  danger  of  their  Utcs,  or  loss  of 

ftghswes  and  other  cattle,  carts,  and  carriages,  &c. 


Plea  of  the  General  lesue  by  the  Inhabitants  oj  a  Parish  to  an 

Indictment  for  not  repairing  a  Highway. 
Aad  A.  B.  and  C.  D.  two  of  the  inhabitanU  of  the  said  parish  of  G.  H.  by  E.  F. 


(I)  Hdi  if  follleient  allegation  of  the 
*^ptian  of  a  private  person  to  repair  a 
^f^  or  road,  raiume  temtrm,  Reg.  ▼. 
^»»«r  (AU.),  13  L.  J.  (M.  C.)  13 ; 
2  Starii.  Cr.  PL  669,  and  the  authorities 
^^  cited.  Ha/jone  temurtt  implies  im- 
■CMiality,  R.  ▼.  Hagman,  M.  &  Malk. 
^•1,  mUe,  p.  403.  The  ownership  of  a 
*>*igition  is  not  equiralent  to  tenura, 
ttkM  Bade  so  by  act  of  parliament  set 
eit  IB  the  indictment. 

ic)  If  the  way  lies  m  parish  A.  and  the 
™iQ>ty  is  laid  in  respect  of  lands  there, 
^  ia&tment  is  not  supported  by  proof 
of  fidiifity  to  repair  a  way  extending 
yHl^A.  md  other  parigket,  by  reason 
w  tcBBTs  of  a  (arm  made  up  of  lands  in 
^•sd^olAcr^arMAfff.    See  Bey.  y. 


Uizen,  2  M.  &  Rob.  382. 

(d)  I  f  he  is  only  liable  to  repair  part  of 
the  main  arch  of  a  bridge,  which  part  is 
in  a  public  township,  it  may  be  thus  laid, 
"  the  said  part  of  the  aaid  bridge  which 
lies  and  is  situate  in  the  said  township 
of  — — ,"  though  it  may  have  been 
widened  since  legal  memory,  and  he  may 
not  be  bound  to  repair  the  added  partt 
Reg,  ▼.  Adderbury  {Raet)  ante. 

Semble,  if  a  highway  ia  swept  away  by 
incroachment  of  the  sea,  with  parts  of  the 
land,  in  respect  of  tenure  of  which,  the 
owner  is  bound  to  repair  such  way,  the 
party  bound  to  repair  raiUme  tenura  is 
not  liable  to  be  indicted  for  not  repair- 
ing, Reg.  T.  Bomber  {Inh,) 


414  HUISANCES    IK   OMXTTUIG   TO   REPAIR 

their  attorney,  for  themselTes  and  the  rest  of  the  inhabitants  of  the  laid  parish,  come 
into  court  here,  and  having  heard  the  said  indictment  read,  say  that  they  are  not 
guilty  of  the  said  premises  in  the  said  indictment  above  specified  and  chaiged  upon 
tkem,  and  of  this  they  pat  themselTea  npon  the  country,  &c. 

Plea  by  the  Inhabitants  of  a  Parish  to  an  Indictment  for  the  Non' 
repair  of  a  Highway,  that  an  Individual  is  bound  to  repair,  ratione 
tenurae  (d)* 

AaA  C.  D.  and  B.  F.  two  of  the  inhabitants  of  the  said  pariah  of  G.  H.  by  A.  B. 
tMr  attorney,  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish, 
(emeptliig  one  L.  M.)  oome  into  court  h«re,  and  having  heard  the  same  indietmcBt 
read,  say  that  our  Lady  the  Queen  ought  not  further  to  praaeoute  &a  said  indiet- 
meat  agafaist  the  inhabitants  of  the  parish  aforsaaid,  (ezeepting  the  said  L.  M.  ss 
aftmsaid,)  because  they  say  that  as  to  the  said  part  of  the  said  highway  im  tito  nid 
ittdbtment  described  to  be  ruinous,  miry,  deqi,  brolmi,  and  in  great  deeay,  die  ssid 
Ii.  M.  by  reason  of  the  tenure  of  eertatn  landa  and  tenements  called——,  lying  sad 
being  in  the  said  parish,  ought  to  repair  and  nnend  the  said  part  of  tlie  said  highvaj, 
so  alleged  to  be  ruinous,  miry,  deep,  broken,  and  in  decay  as  aforesaid,  when  sad 
80  often  at  there  should  be  occasion  (as  the  said  L.  M.  and  all  those  who  held  die 
said  lands  and  tenements  for  the  time  being,  from  time  whereof  the  mensory  of  Bsn 
is  not  to  the  contrary,  hitherto  were  used  and  acoustomed,  and  of  right  oog^t  to  do, 
and  the  said  L.  M.  atiU  of  right  ought  to  do).  And  this  they  the  said  C.  D.  sad 
B.  F.  are  ready  to  verify ;  wherefore  they  pray  judgment,  and  that  they  and  As  rat 
of  the  inhabitanta  of  the  said  parish  of  6.  H.  (excepting  the  aaid  L.  M.  as  slon- 
sald)  by  the  court  here  may  be  dismissed  and  discharged  from  the  said  presnisei 
in  the  said  indictment  above  speeifled. 

Replication  thereto,  denying  the  Liability  of  the  Party  charged  by 

the  Plea  to  repair. 

And  hereupon  R.  S.  [the  elerk  qfiAe  peace  or  other  person],  who  prosecutes  for 
our  said  Lady  the  Queen  in  this  behalf,  says,  that  by  reason  of  any  tiling  hi  die 
sitd  plea  above  pleaded  in  bar  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
precluded  firom  prosecuting  the  said  indictment  against  the  said  ^i^hfKSfcMita  of  the 
Slid  pariah  of  O.  H.,  because  he  says  that  the  said  L.  M.  ought  not  to  rtfsu  or 
amend  the  said  part  of  the  said  highway  so  alleged  to  be  ruinous,  ndry,  deep, 
brolten,  and  in  decay,  as  aforesaid,  by  reason  of  his  said  tenure,  in  manner  sad 
foim  aa  in  and  by  the  said  plea  is  above  supposed  and  alleged,  and  this  he  tiM 
said  R.  8.  prays  may  be  enquired  of  by  the  country.  And  the  aaid  J.  S.  and  J.  N. 
for  themselves  and  the  rest  of  the  inhabitanta  of  the  parish  of  6.  H.  aforessid  do 
the  like. 


(d)  As  to  pleading  liability  to  repair  Stougkton,  2  Saund.  157 ;  5  Esp.  319  i 

n  highway  rutlom  eltnuwrm  of  the  land  Meg.  v.  Jlauym  m  Menmi$e  (iUt.)f  ■* 

whercia  It  lies  on  both  sides  of  it,  or  reported  3  N.  &  P.  502;  A  C  8  Ad.& 

rMem  eoarottOnms  by  inclosing  with  B.  496 ;  and  see  Bara'a  Jostioa,  tU- 

a  new  hedge  on  one  side,  there  having  Bigkway,  Sect  VI.  d;  alaa  ontef  p^ 

ahrays  been  a  hedge  on  the  other,  JB.  ▼.  413,  aate  (k). 
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Plea  to  an  Indictment  against  an  entire  Parish,  for  not  repairing  a 
Highway,  that  a  particular  Division  of  the  Parish  within  which 
Division  it  is  situate  is  bound  to  repair  it. 

And  C.  D.  and  E.  F.  two  of  the  inhabitants  of  a  oertain  dlitriot  or  townahip 
called  A.  in  the  said  parish  of  6.  H.  by  A.  B.  their  attorney,  for  themsalTea  askd 
the  rest  of  the  inhabitants  of  the  said  distriet  or  temMhlp,  oone  into  opart  haro^ 
and  having  heard  the  said  indletmeat  raad,  say,  that  onr  Lady  the  Qneen  ought  not 
fMher  to  prosaoute  the  said  indictment,  so  far  as  respects  the  inhabitants  of  the 
district  or  townahip  aforesaid,  because  they  say  that  the  said  parish  of  G.  H.  is  and, 
from  time  whereof  the  memory  of  man  b  not  to  the  contrary,  hitherto  has  been 
divided  into  three  districts  or  townships,  called  A.,  B.,  and  C,  and  that  the  inhabit- 
ants respectively  of  the  several  districts  or  townships  of  A.,  B.,  and  C.  have,  fnm 
time  whereof  to  the  memory  of  man  is  not  to  the  contrary,  hitherto  (e)  been  naed 
and  accustomed  to  repair  and  amend  the  several  and  respective  highways  sitoate  and 
lying  in  the  said  respective  districts  or  townships  (/)  independently  (g)  of  each 
other ;  and  tliat  so  much  of  the  said  highway  in  the  said  indictment  mentioned  at 
leads  from  —  to  — ,  being  in  length  — —  yards,  and  in  breadth  ^—^  yards,  lies 
within  the  said  district  or  township  of  A.,  and  so  much  of  the  said  highway  as  leadt 

from  —  to ,  being  in  length,  &e.  [ob  b^ore},  lies  within  the  said  district  or 

township  of  B.,  and  so  mnoh  of  the  said  highway,  being  in  length,  kc.  [oa  bif9r§}t 
aa  bads  firom  —  to  — — •  Ilea  within  the  said  district  or  township  of  C. ;  and  that 
the  said  part  of  the  aaid  highway,  in  the  said  indictment  described  to  be  minoas^ 
miry,  deep,  broken,  and  in  great  decay.  Ilea  (A)  in  that  part  of  the  said  pariah  of 
G.  H.  called  the  district  or  township  of  C. ;  and  by  reason  of  the  premises  afore* 
said,  the  inhabitants  of  the  said  district  or  township  of  C.  ooght  to  repair  and 
amend  the  part  of  the  said  highway  hat  aforesaid,  independently  of  the  fakhahitaBti 
of  the  said  district  or  township  of  A.  in  tlie  aaid  pariah,  and  this  the  said  C.  D.  and 
B.  F.  are  ready  to  verity ;  wherefore  for  themselves  and  the  rest  of  the  inhabitanta 
of  the  said  district  or  township  of  A.  they  pray  judgment,  and  that  they  and  the 
rest  of  the  said  inhabitanta  of  the  said  district  or  township,  by  the  court  here,  may 
be  dismissed  and  discharged  from  the  said  premises  in  the  said  indictment  above 
spediied  (i). 


(a)  Immemoriality  of  burden  is  a 
suAcient  consideration  without  more, 
R.  V.  Eeelnfield  (JiiA.)*  ^  B.  &  Aid.  348 ; 
Pigiitt  V.  Aiyley,  6  B.  &  Cr.  16  ;  It.  v. 
T»r1t$hivt,  W§it  Bidhtg  (Jhh.),  4  B.  & 
Aid.  623 ;  R.  v.  Hendon  (ink.),  4  B.  «• 
Adol.  628.  See  5  M.  &  S.  260,  c<mira, 
where  the  road  is  not  within  the  district 
to  be  chaffed,  oii/a,  p.  409,  note  (k). 

(/)  Thie  averment  doea  not  require 
a£5nnative  proof  to  be  given  of  the  ex- 
istence of  ancient  highways  within  the 
division,  Re^  v.  Btumoidiwiek,  4  Q.  B. 
R.  499  i  but  It  seems  better  to  add  that 
the  liighways  thus  to  be  repaired  would 
otherwise berepairable  by  the  parish  com- 
prising such  township.  See  H.  v.  Hud' 
AM, 


(jf)  It  is  no  objection  that  all  the 
townships  are  charged  conjointly,  R,  t. 
Bitkop*M  Auektamd  (Ink,),  1  Ad.  &  E. 
744.  As  to  this  see  R.  v.  EardUUmd, 
2  Campb.  494  ;  also  2  B.  &  C.  166 ;  2 
Burr.  984. 

(A)  This  is  absolutely  necessary  to  be 
alleged  ;  whether  the  inhabitants  of  the 
three  townships  be  ehaiged  jointly  or 
not,  R,  V.  Bi9hop*9  Auckland  {InkX  1 
Ad.  ft  El.  774;  and  R.  v.  St.  Otki, 
Cambridge,  5  M.  &  S.  260, 

(0  See  1  Sannd.  15,  9,  c.  A  parish 
which,  being  indicted  for  not  rnMiiring 
a  highway,  reliea  on  the  liability  of  others 
to  repair  it,  must,  in  their  plea,  admit 
that  but  for  auch  liability,  a.  g,  an  im« 


i 
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NUISANCES   IN    OMITTING  TO    REPAIR 


2.  NuUances  in  obstructing,  encroaching  on,  or  annoying  the  Public 
in  using  Public  Highways,   Bridges,  Harbours,   Watercourses,  or 
Navigable  Rivers,'] — All  permanent  obstructions  to  the  passage  of  her 
majesty's  subjects  over  public  highways  or  bridges  are  nuisances,  for 
which  an  indictment  will  lie.    Thus,  to  place  logs  of  timber  upon  them; 
to  erect  a  gate  across  a  road  without  immemorial  usage  to  do  so,  erea 
if  it  is  kept  open ;  and  to  suffer  a  way  to  be  incommoded  by  trees  hang- 
ing over  it,  are  indictable  offences  (k).     And  though  it  has  been  holden 
that  no  indictment  will  lie  for  distributing  lawful  handbills  on  the  foot- 
way in  the  street  to  the  inconvenience  of  the  passengers  (/),  yet  it  seems 
now  to  be  well  established  that  every  unauthorized  obstruction  of  a 
highway  is  a  misdemeanour  (m).    Thus,  a  waggoner  habitually  keeping 
his  waggons  standing  for  hours  to  unload  (n) ;  a  coachmaster  plying  for 
passengers,  and  allowing  his  coach  to  remain  in  the  street  more  than  a 
reasonable  length  of  time  to  take  up  and  set  down  passengers  (o) ;  or 
the  owner  of  a  house  allowing  it  to  remain  under  repair,  and  obstruct 
the  public  passage  for  a  longer  time  than  is  necessary  (p) ;  will  be  re- 
spectively indictable  for  nuisances.    Nuisances  resulting  from  the  several 
acts  of  distinct  parties,  e.  g.,  occupiers  of  land  raising  fenders  along  a 
line  of  navigation,  may  be  made  the  subject  of  a  joint  indictment  against 
all  of  them  (q) ;  but  the  ill  consequences  of  erecting  piles  in  a  harbour, 
if  slight,  uncertain,  and  rare,  are  not  indictable  (r).     No  action  lies  for  a 
nuisance  unless  the  plaintiff  shows  special  injury  to  himself  (s).    Afler 
conviction,  the  court  may  award  a  fine,  or  (if  the  subject  matter  of  the 
nuisance  indicted  is  of  a  permanent  nature,  admitting  of  abatement) 
prostration  of  so  much  of  the  thing  as  makes  it  a  nuisance,  or  both  fine 
and  prostration ;  but  both  are  not  absolutely  necessary,  for  the  judgment 
should  be  adapted  to  the  nature  of  the  case  {t)  ;  and  if  the  obstruction 
which  was  indicted  is  removed,  so  that  the  public  has  free  passage  again, 
the  judgment  will  be  for  a  nominal  fine  (u). 


memorial  castom  for  inhabitants  of  a 
township  to  repair,  they  would  be  liable. 
They  must  then  show  their  own  non- 
liability, and  also  who  is  liable  to  repair, 
R,  Y,  Eattington  (/f»A.)>  ^  Ad.  &  £. 
765. 

(Jk)  Hawk.  B.  1,  c.  75,  s.  9.  See 
Viner's  Abridgment,  tit.  Nvuanee  (C). 

(I)  R.T,  Sermon,  1  Burr.  R.  516. 

(m)  R.  y.  Crosa,  3  Campb.  227. 

(fi)  R.  y.  Rusnllf  8  East,  R.  427. 

(o)  R,  y.  Cross,  2  Campb.  224.  A 
tradesman  may  peaceably  remove  a 
coach  standing  before  his  door  by  lead- 
ing the  horses  away,  and  is  not  obliged 
to  sue  for  damages,  per  Raynwnd,  C.  J., 


in  Slater  y.  Swatm,  Strange,  872. 

(p)  R.  y.  Jones,  3  Campb.  330. 

(g)  R,  y.  TVqfird  and  otkers,  1  B.  & 
Adol.  874;  see  ante,  Br%dgwsier*9, 
{Duke  of)  Canal  Caee, 

(r)  R,  y.  Tindall  and  otkers,  6  Ad.  & 
E.  143  ;  1  Ney.  &  Per.  719,  Searbormtffk 
Harbour  Csse-^a  nsefol  form  of  indict- 
ment. 

^f)  Ante,  p.  395. 

(/)  R.  y.  Pappineau,  Stra.  686 ;  B, 
y.  Yorkehire  {W.  R.  Justices),  7  T.  R. 
467  ;  R.  y.  Stead,  8  id.  142 ;  3  Bla.  C. 
221. 

(v)  R,  y.  Ineledon,  13  East,  164 ;  H. 
y.  White  and  Ward,  1  Burr.  338. 
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Indictment  for  erecting  a  Gate  across  aJPublic  Highway. 

That  at  the  time  of  committing  the  nuiaalico  hereinafter  mentioned,  there  was 
and  yet  ii  a  certain  ancient  common  liighway,  in  the  parish  of  M.  in  the  county  of 
N.  leading  from,  &c.  into,  through,  and  over  a  certain  public  queen's  {x)  highway, 
called  the  Great  North  Road,  and  from  thence,  to^  &c.  in  the  parish  of  B.  in  the 
said  county,  for  all  the  liege  subjects  of  our  said  Lady  the  Queen  and  her  prede- 
cessors, to  go,  return,  and  pass  on  foot  and  on  horseback,  at  their  free  will  and 
pleasure,  and  that  on,  &c.  A.  B.  late  of,  &c.  with  force  and  arms,  at  a  certain  place 
there  in  the  parish  of  ^— -  aforesaid,  contiguous  to,  and  on  the  east  side  of  the 
Great  North  Road  aforesaid,  unlawfolly  and  injuriously  did  erect  and  cause  to  be 
erected  a  certain  wooden  gate  of  the  length  of  fifteen  foot,  and  of  the  height  of  four 
feet,  upon  and  across  the  said  queen's  highway,  leading  from  the  place  called,  fire, 
to  the  Great  North  Road  aforesaid  ;  and  that  the  said  A.  B.  the  said  wooden  gate  so 
as  aforesaid  erected  and  made  firom  the  said,  &e.  until  the  day  of  the  taking  this 
inquisition,  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully  and  injuriously  did 
continue  locked,  and  fastened  with  an  iron  chain,  and  yet  doth  continue,  by  which 
the  queen's  common  highway  last  aforesaidi  during  all  the  time  aforesaid  was  so 
obstructed  and  stopped  up  that  the  queen's  U^e  subjects  in,  by,  and  through  the 
same  highway  could  not,  nor  yet  can,  go,  return,  and  pass  on  foot  and  on  horseback 
so  freely  as  they  ought  and  were  wont  to  do :  to  the  great  damage  and  common 
auiaance  (y)  of  all  the  liege  suljects  of  our  said  Lady  the  Queen  going,  returning, 
passing,  and  repassing,  in,  along,  and  through  the  said  last-mentioned  common 
queen's  highway  to  the  eril  example  of  all  others  in  the  like  case  offending,  and 
against  the  peaoe»  &c. 

Indictment  for  erecting  and  continuing  a  Houses  part  of  which  was 

on  the  Highway  (z), 

IDeteribe  the  highway  a»  b^ore,"]  That  A.  B.  late  of,  &c.  with  force  and  arms, 
at,  &C.  unlawfully  did  erect  and  build,  and  cause  and  procure  to  be  erected  and  built, 
a  certain  brick  messuage  and  tenement,  containing  in  length  twelve  feet  and  six 


(s)  So  in  Resfina  ▼.  Stratford  {Inh,), 
3  Ld.  Raym.  40,  in  Error. 

(y)  Every  indictment  and  present- 
ment, whether  for  nuisances  arising  from 
neglect  of  duty,  or  for  encroachments  on 
the  public  rights,  must,  in  its  conclu- 
sion, contain  the  words ''  to  the  common 
nuisance  of  all  the  liege  subjects  of  our 
Lady  the  now  Queen,"  residing,  passing, 
or  using,  &c«  (according  to  £e  facta) ; 
2  Stra.  688. 

{z)  R,  V.  Wright,  3  B.  &  Adol.  681. 
See  form  of  indictment  for  erecting  and 
continuing  a  market  stall  in  a  public 
highway ;  JR.  y.  Stariey,  7  Ad.  &  E.  95. 
Indictment  lies  against  even  the  tenant 
at  will  of  a  house,  which,  standing  on 
the  highway,  is  ruinous  and  like  to  fall 
down,  for,  as  the  danger  is  what  concerns 


the  public,  they  have  a  remedy  against 
the  occupier  in  respect  of  his  occupa- 
tion ;  Reyina  v.  Waits,  1  Salk.  3d 7, 
S,  C,  Lord  Ray.  856 ;  Raym.  Ent.  25 ; 
see  other  cases  Burn's  Justice,  tit.  High- 
ways,  Sect.  YI.  4,  (cited  9  B.  &  C.  730)* 
See  R,  V.  HoUit,  2  Stark.  C.  N.  P.  536, 
post.  An  increased  general  facility  in 
communicating  with  a  seaport,  and  par- 
ticularly in  the  conveying  coals  there, 
will  not  justify  narrowing  the  highway 
by  laying  down  a  railway  alongside  it ; 
R,  ▼.  Morrit,  1  B.  &  Ad.  441.  As  to  the 
neighbourhood  of  railways  annoying 
old  roads  by  smoke,  see  R.  v.  Pease,  4 
B.  and  Adol.  30 ;  R.  v.  Gregory,  5  id, 
555  ;  2  Nev.  &  Man.  478  ;  2  Tyr.  R. 
201,  <S.  C.  in  Error. 
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inchei,  and  in  depth  at  the  eaat  end  thereof  five  feet  and  six  inchetf  and  in  depth 
at  the  west  end  thereof  two  feet  and  nine  inehes,  and  that  the  lame  was  erected  and 
^  built,  and  caused  and  procured  to  be  erected  and  built,  by  him  the  said  A.  B.  in 

and  upon  the  said  ancient  and  common  highway  at  the  parish  aforesaid,  in  the 
county  aforesaid,  to  wit,  opposite  to  a  certain  dwelling-bouse  of  one  G.  H.  there 
situate,  and  the  said  part  of  the  said  messuage  and  tenements  so  erected  and  built, 
and  caused  and  procured  to  be  erected  and  built,  by  him  the  said  A.  B.  as  aforesaid, 
in  and  upon  the  said  anc&cnt  and  common  queen's  highway,  at  the  parish  afbresaid, 
in  the  county  aforesaid,  he  the  said  A.  B.  from  the  said  — —  day  of  in  the  year 

aforesaid,  until  the  day  of  the  talung  of  tius  inquisition,  with  force  and  anna,  at  the 
parish  aforesaid,  in  the  county  albrseaid,  unlawfully  and  ii^ttrioualy  did  continBe, 
and  yet  doth  continue ;  by  reason  and  means  whereof  the  said  ancient  and  oommou 
queen's  highway  was,  during  the  time  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  encroached  upon,  narrowed,  and  straitened,  so  that  the  queen's  liege 
subjects  in,  by,  and  through  the  said  highway  could  not,  nor  yet  can*  go,  return,  &c. 

Indictment  agamit  a  Corporation  of  a  Toum,  for  suffering  a  Water- 
course  which  supplied  the  Inhabitants  with  Water ^  and  which  they 
were  bound  to  cleanse,  Sfc,  to  be  filthy  and  unwholesome. 

That  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  there  was,  and 
still  is,  a  certain  oommon  and  andent  watercourse  (a),  commonly  called  l^ont  Beck, 
leading  from  a  certain  place  called  the  Corporation  Dam,  in  the  parish  of,  &e.,  hi 
the  county  of  B.  to  a  certain  place  called  the  Falls,  in  the  parish  of,  &c.,  in  tlie 
suburbs  of  the  town  of  B.  aforesaid,  in  the  county  of  B.  aforesaid,  used  by  all  the 
liege  subjects  of  our  said  Lady  the  Queen  and  her  predecessors  for  the  time  being. 

inhabiting  and  residing  in  and  about  the  ssid  parishes  of ,  and  ,  to  snpplT 

them  with  water  for  the  use  and  benefit  of  themselves  and  their  fomiliea,  and  that  a 
certain  part  of  the  said  common  and  ancient  watercourse  in  the  parish  of  St  A. 
aforesaid,  in  the  suburbs  of  the  said  town  of  B.  in  the  county  of  B.  aforesaid,  con- 
taining in  length  fire  hundred  yards,  and  in  breadth  ten  feet,  on,  &c.  and  continoaDy 
afterwards,  until  the  day  of  the  taking  of  this  inquisition,  at,  &c.  aforesaid,  wai  and 
stiU  is  foul,  filled  and  choked  up  with  mud,  weeds,  rubbish,  dirt,  and  other  filtb, 
whereby  the  course  and  passage  of  the.  water,  which  should  and  ought  and  before 
that  time  was  used  and  accustomed  to  run  and  flow  through  the  same  waterooarae, 
was  during  all  the  time  last  aforesaid,  and  still  is,  so  greatly  stopped  and  obstxuetedf 
that  the  liege  subjects  of  our  said  Lady  the  Queen  inhabiting  and  residing  in  and 
about  the  said  parish  of  St.  A.  during  all  the  time  last  aforesaid  were,  and  still  are, 
not  only  deprived  of  the  benefit  and  advantage  of  the  water,  which,  during  all  the 
time  last  aforesaid,  should  and  ought  to  have  run  and  flowed,  and  still  of  right  osght 
to  run  and  flow,  through  the  said  watercourse,  in  its  usual  and  accustomed  manner, 
but  also  the  said  mud  and  other  filth  during  all  the  time  last  aforeaaid  became  and 


(a)  If  a  watercourse  be  stopped  to  the  neighbouring  towns,  who  bate  the 

the  nuisance  of  the  county,  and  none  immediate  use,  may  be  compelled  to  re- 

tqtptar  bound  by  prtteripiUm  to  dear  it,  move  the  obstructioD,  Hawk.  B,lt^ 

^ose  who  have  the  right  of  fishing,  and  75. 
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■tOI  are  vtry  ofeiirif  tad  ommmm,  ud  the  nid  water  thereby  gwtly 
■ad  nawheleioMu  to  be  dreak  by  num,  end  by  aieane  theieof  dif era 
aad  «ftwlialeaoiBe  eaMlk  did  ftom  theaoe  arlae  there,  e«  Ihat  the  air  theraby 
aCilliefreattyeomiptedaiid  inlBcted;  to  the  great  dmage  and  eoauaott 
of  an  the  Uege  anlgeeta  of  oar  aaid  Lady  the  dneeo,  not  only  tiiere  reiidiag 
Ip  but  alao  going,  retaraiag,  paanng,  aad  repaadng  by  the  nune ;  aad 
fte.  And  theft  the  nayor,  bailiffa,  and  commonalty  of  the  aaid 
iMnel  Bw  tt  the  eaideoiisty  of  B.  for  the  time  being,  (k)  the  aaid  common  and 
mdaaft  mtoteoMe  ao  aa  aforeaaid  being  icnlf  choked,  and  iUled  np  as  aformaldi 
0^^  loeaapty,  deanae,and  aooar,  vitil  the  aaid  grieraiice  haYO,  from  tioM  nhereal 
Iht  ammofy  of  nmn  ia  not  to  the  contrary,  emptied,  claanaed,  and  8C0ared,aBd  have 
amd  and  been  aeenatomed  to  empty,  deanae,  and  aeoor,  and  atill  of  right  onghit  to 
amfty,  cieanaf,  and  aoonr,  when  and  aa  often  aa  the  lame  should  or  simll  be  neoea* 
■ty;  yet  tlie  aaid  mayor,  bailiifii,  and  commonalty  haYc  not  emptied,  deanaed,  or 
Koared,  nor  caoaed  to  be  emptied,  claanaed,  or  sooared,  tin  aaid  common  and 
mdeat  watcvconrse,  so  being  foul,  filled  and  choked  up  as  aforesaid,  as  they  onght 
to  hare  done,  and  still  of  riglkt  ought  to  do,  but  daring  all  the  time  last  afoieaaid, 
pcnuftted  and  anffered,  and  still  do  permit  and  suffer  the  said  watercourse  to  be 
iml,  filled^  and  choked  up  as  aforesaid,  for  want  of  emptyingi  cleansing,  and  scouring 

imdiefmeni  far  leamng  open  on  Area  on  Foot  Pavement  in  a  Street, 

[DeacrOt  a  pMie  way  m  bqfore.]    And  that  A .  B.  late  of,  &c.  on.  &c.  with  fotea 

asdarasay  at,  &c.  ia  a  eertaio  part  of  the  said  common  queen's  highway  and  pablio 

street,  there,  to  wit,  in  the  foot  paTcment  of  the  said  street,  before  the  dwelling- 

hoaae  of  him  the  aaid  A*  B.  anlawfally  aad  injuriously  did  leaTC  open  a  certain  area 

of  ^  length  of  ,  and  of  the  breadth  of  ■  ,  belonging  to  him  the  said 

A.  B.,  without  putting  or  placing,  or  cansing  to  be  put  and  placed,  any  rails  or 

oliier  fence  to  endoee  the  same :  and  he  the  said  A.  B.  from,  &c.  until,  &c.  at,  Ac. 

the  said  area  so  as  aforesaid,  being  in  the  said  foot  parement  of  the  said  oommoa 

faeca'a  highway  and  pubUc  street,  unlawftiUy  and  ii^urionsly  did  cause,  permit, 

sad  saffer  to  be,  remain,  and  continue  open,  by  reason  and  meana  whereof  the  li^ge 

of  oar  aaid  Lady  the  Queen,  during  the  time  aforeaaid,  could  not,  nor  yet 

>go,retom,  and  pass  on  foot  in,  by,  and  through  the  said  common  queen'a  high- 

eaf  and  pablic  street,  and  as  they  were  used  and  accustomed,  and  were  wont  and 

99^  to  do,  without  great  peril  and  danger  of  their  lives ;  to  the  great  damage  aad 

oomflMa  nwisance  of  all,  &c.  in,  by,  aad  through,  &c.  going,  returning,  and  pasaiag 

on  foot,  and  againet  the  peace,  dec 

ImSetmentfar  stopping  an  Ancient  Watercourse ,  whereby  the  Water 
entrflovaed  the  adjoining  Highway ,  and  damaged  the  same. 

That  P.  Q.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  a  certain  ancient 
watereoorae  adjoining  to  the  queen's  highway,  within  the  same  parish,  leading  from 
iSkt  said  town  of  B.  in  the  county  aforesaid,  towards  and  unto  the  city  of  6.  in  the 

(I)  See  thefaidietaBent  in  R.  ▼.  Kinpttm  CorperaHof^  6  M.  &  S.  366,  note. 
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oovnty  of  G.  aforoaid,  with  gravel  and  other  mateiiala,  ludawMly  and  injarioaily 
did  obttmct  and  atop  up,  and  the  aaid  watorooacae  so  aa  aforeaaid  ohftmeted  and 
stopped  up  from,  &c,  aforeaaid,  until  the  day  of  the  takiiif  of  tUa  inqaiiilion,  at, 
Sec  aforeiaid,  anlawlhUj  and  injniioiialy  did  continiie,  by  reaaos  whereof  the  nk 
and  waten  that  were  wont  and  onght  to  flow  and  paaa  throvgh  the  laid  waterooone, 
on  the  aame  day  and  year  aforeiaid,  and  on  diTcra  other  days  and  tinaea  afterwaidt, 
between  that  day  and  the  day  of  the  taking  of  this  inqnitition,  did  oveiflow  and 
remain  in  Che  said  queen's  common  highway  there,  and  thereby  the  same  was,  and 
yet  ii,  greatly  hnrt,  damaged,  impaired*  and  apoiled,  so  that  the  liege  anbjeeti  of 
our  aaid  Lady  the  Qneen,  through  the  same  way,  with  their  home,  eoaohes,  carts, 
and  caniagee,  then  and  on  the  laid  other  dayaand  timea,  oonld  not^  nor  yet  can,  go, 
retnm,  pass,  repass,  ride,  and  labour  aa  they  ought  and  were  wont  to  do ;  to  the  gmt 
damage  and  common  nniaance  of  all  the  liege  anbjeeta  of  our  aaid  LtAj  the  Qneea 
through  the  same  highway  going,  returning,  paiaiag,  repaaaingy  riding,  and  iaboacw 
ing,  and  against  the  peace,  &e. 

Indictment  for  a  Nuisance  in  diverting  a  Watercourse  running  into 

a  Public  Pond  or  Reservoir, 

That  from  time  whereof,  &c.  there  has  been  and  still  ii  a  common  waterooorw, 
near  a  certain  place  called  Fose-dike,  within  the  parish  of  B.  in  the  said  county  of 
Lincoln,  which  oontinnally  during  all  the  said  time,  at  all  times  of  the  year»  hath  ran, 
and  been  uaed,  and  accustomed,  and  of  right  ought,  without  any  obatruction  or  im- 
pediment, to  run  out  of  a  certain  place,  called  the  Great  Wadi,  rituate  and  being  in 
the  parish  of  S.  in  the  county  aforesaid,  into  and  along  the  common  highway,  there 
leading  from  -~-  to  — *,  and  into  a  certain  pond  and  resenroir  in  the  said  common 
highway  there,  and  flrom  the  aaid  pond  and  reeemdr  into  the  lands  of  H.  D.,  at 
which  said  watercourse,  pond,  and  reserroir,  the  inhabitants  of  the  aaid  pari^  of  B. 
and  all  other  her  said  majesty'a  subjects  in  and  through  the  said  common  highway 
paaaing  and  repassing,  all  the  said  time  have  used,  and  of  right  been  accustomed  to 
water  their  horses  and  other  cattle  at  their  free  will  and  pleasure.  And  the  jurors, 
&c.  preaent  that  P.  Q.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &e.  aforesaid,  in 
and  across  the  said  watercourse,  in  the  said  highway  there,  a  certain  mound,  bank, 
or  dam,  did  then  and  there  make,  erect,  and  build,  and  the  same  cHd  raiae  so  high, 
that  the  said  water  in  its  said  ancient  course  was  obstructed,  and  into  the  said  pond 
and  reservoir  did  not  run  as  it  was  used,  and  accustomed,  and  ought  to  do,  so  Uiat 
the  inhabitants  of  the  said  parish  and  all  other  her  majesty's  Bisects  in  and  throsgh 
the  said  common  highway  passing  and  repassing,  were,  and  still  are,  deprived  of  the 
use  of  the  said  pond  and  reservoir  of  water  for  their  cattle,  and  hindered  from  en- 
joying the  same  as  they  ought  and  were  wont  to  do :  to  the  great  damage,  and  com- 
mon nuisance,  not  only  of  all  the  inhabitanta  of  the  aaid  pariah  of  B.  Imt  of  all 
other  the  liege  subjecta  of  our  aaid  Lady  the  Queen  in  and  through  the  said  com- 
mon highway  passing  and  going,  and  against  the  peace,  &c. 

Indictment  for  laying  Dirt  in  a  Footway, 

That  P.  B.  late  of,  Sec.  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in  a  cer- 
tain common  footway  there,  leading  from  that  part  of  N.  green,  which  ia  in  the 
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Mp  in  tlM  eomitj  aforendd,  towmrdi  and  unto  the  parochial  church  of 
^anepnih,  in  tlie  nid  eonntf,  did  unlawfully  and  injorioaflly  put,  place,  and 
lify  mi  cante  to  bo  put,  placed,  and  laid,  two  eart  loads  of  dirt  and  other  filth,  in 
the  nid  fiiotway,  iirom  the  said,  &c.  nntU  the  day  of  the  taking  of  this  inquisition, 
It,  te.  afanBiid,  unlawfolly  and  injuriously  did  permit  and  suffer  to  be  and  remsin, 
by  jeMOB  whereof,  the  footway  aforesaid,  during  the  time  aforesaid,  was,  and  yet  is, 
l^tsliy  okstnicted  and  straitened,  so  that  the  said  liege  subjects  of  our  said  Lady 
tfe  fbiesn,  tfanmi^  the  same  footway  could  not,  during  the  time  aforesaid,  nor  yet 
csa,  fo,  Teton,  pass,  repass,  and  labour  as  they  ought  and  were  wont  to  do ;  to  the 
nuisance  and  great  damage,  &c.,  and  against  the  peace,  &o. 


Indictment  Jar  letting  a  Waggon  stand  in  a  Public  Street,  so  as  to 

incommode  Passengers  (a). 

Tbat  A.  B.,  late  of,  &e.  before  and  at  the  times  hereafter  mentioned,  was,  and 
it31  is,  a  proprietor  of  divers  waggons  for  conveyance  for  hire  of  goods  and  mer- 
cbaadise  to  and  from  B.,  and  being  such  proprietor,  he  the  said  A.  B.  on,  &c.  and 

oa  (fivers  other  days  and  times  between  that  day  and  the day  of in  the 

jssr  aferesaidy  in  the  parish  of  — —  in  the  county  aforesaid,  without  just  cause  or 
eicase,  but  wrongfully  and  unjustly,  ^d  cause  and  permit  divers,  to  wit,  twenty 
u^lgOM,  to  stand  and  remain  for  a  long  time,  to  wit,  ten  hours  on  each  day,  before 
Us  WBichouae,  situate  in  a  public  street  and  highway  called  ■  in  the  pariah  afore- 
aid,  in  the  county  aforesaid,  and  divers  cumbrous  and  other  parcels  which  had 
been  conveyed,  or  were  intended  to  be  conveyed,  in  such  waggons,  to  lie  during 
tiaw  scattered  about  such  public  street ;  to  the  common  nuisance,  great  hin- 
impediment,  and  annoyance  of  all  her  migesty's  subjects  passing  and  repass- 
isg  sidi  streets,  &c.  ISeeond  county  that  the  d^endamt  permitted  dwert  waggone 
t»  ttmd  m  the  public  etreet  and  highwagt  and  there  to  remain  brfore  hie  ware* 
heeeefer  a  long  and  unreasonable  time,  by  which  the  queen*e  euitfeete  were,  during 
that  time,  muck  impeded  and  obetructed,  ^c] 

r 

Indictment  far  letting  off  Fire-works  in  the  Public  Street  (6). 

That  A.  B.  late  of,  &e.  on,  &c.  at,  &c.  in  a  certain  common  and  public  street  and 
b%hway  there  for  all  the  liege  subjects  of  our  said  Lady  the  Queen,  on  foot,  and  with 
thdr  horses,  cosches,  carts,  and  carriages,  to  go,  return,  ride,  pass,  and  repass,  and 
Itboar,  at  their  free  will  and  pleasure,  wrongfully,  unlawfully,  and  injuriously  did  fire 
ecrtsia  fire-works,  called  rockets,  serpents,  and  Roman  candles,  whereby  the  said 
pablic  street  and  common  highway  was  then  and  there  greatly  obstrucled,  and  divers 
ficge  subjects  of  our  said  Lady  the  Queen  then  and  there  standing,  being,  passing, 
•nd  repassing  in  and  along  the  said  last-mentioned  public  street  and  common  high- 

(a)  See  cn/e,  p.  416.  law,  or  under  the  statute,  R,  v.  Harris, 

ib)  9  &  10  W.  III.  c.  7,  provides  by  4  T.  R.  202 ;  1  Saund.  135,  n.  (4).  The 

t.  2  &  3,  specific  penalties  for  this  of-  making,  selling,  throwing,  or  permitting 

ieaee,  to  be  levied  by  distress  after  sum-  to  be  thrown  from    any  house,   mak- 

■ary  conviction  by  a  justice ;  yet  by  the  ing,  or  selling  any  moulds  for  making, 

irrt  icctioB,  the  offence  is  declared  to  or  aiding  in  making  any  fire-works,  are 


be  a  csaiHisa  uuieanet ;  therefore  it  may      all  declared  to  be  offences  by  the  dif- 
ke  indicted  ss  such  either  at  common      ferent  sections  of  the  statute. 
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way.  wen  than  and  there  gfcatty  terrified  and  pat  In  graat  peril  and  danger  efbottf 
liarai,aodo(Hildaaitlien8D,retiini,paee,andfepaee,  on  feat,  and  with  tMrkenti, 
ooaehee,  eaito,  and  earriaceii  in  and  al<mg  the  said  laet*BBent&ooed  pnUk  etiact  ad 
eoBuaon  highway,  ae  they  onght  to  have  doaet«nd  had  heeniuedaadaeeattoMedte 
do,  and  othenriae  ndght  and  would  have  done;  to  the  great  tanwr,  alarm,  danger, 
and  common  nniiance  of  all  the  Uega  mbjeeta  of  onr  eaid  Lady  the  Qneen  in  aad 
near  the  said  pnblio  street  and  highway  inhabitiag  and  neiding,  and  of  all  odier  the 
Uife  enfajeeta  of  onr  aaid  I^ady  the  Qneen  there  ataading,  being,  and  paaafaig;  ia 
contempt  of  onr  aaid  Lady  the  Qneen  and  her  lawa,  to  the  eril  esaaq^,  &e.  aad 
againat  the  peaee,  &c.  and  againat  the  form  of  the  atatate,  &e. 

3.  Nuisances  in  carrying  on  Unwholesome  Occupations  near  to 
Habitations  or  Public   Ways — Keeping    Brothels — Gaming -houses^ 
Dangerous  Animals,  Sfc] — Any  trade,  however  innocent  in  itself,  aod 
useful  tn  its  objects,  will  be  a  nuisance  if  carried  on  in  an  improper  place 
to  the  injury  of  the  health  or  quiet  of  a  neighbourhood.     And  if,  as  in 
the  case  of  stench  produced  in  a  manufacture,  the  effect  be  not  to 
render  the  adjacent  places  of  residence  absolutely  unwholesome,  but  to 
make  the  comfortable  enjoyment  of  life  and  property  inpossible  to  a 
number  of  persons,  the  same  liability  will  be  incurred  (c).     But  where 
health  is  not  afiected,  the  public  good  resulting  from  an  establishmeDt 
in  some  respects  offensive  may  be  taken  into  consideration  by  the  jury 
in  determining  whether,  on  the  whole,  it  ought  to  be  suppressed  as  s 
nuisance  to  the  public  (d).     Length  of  time  will  not  justify  a  pvbKc 
nuisance  under  any  circumstances,  even  if  twenty  years'  acquiescence 
concludes  private  rights  existing  at  the  beginning  of  that  period,  so  as  to 
oust  all  remedy  by  action  (e).     It  seems  however  that  the  maxim,  sic 


(e)  JR.  y.  White  and  Wtard^  1  Borr. 
R.  333;  J2.  v,  NHl,  2  C.&  P.  485;  B. 
V.  Dsneff,  5  Eap.  217. 

(d)  See  1  RnaseU  on  Crimea,  297. 

(«)  WM  V.  Hornby,  7  East,  199 ; 
Leeds  t.  Shakerley,  Cro.  EI.  751 ;  R. 
T.  Cross,  8  Campb.  227;  though  in  R,  v. 
IVavUlf ,  Peake,  C.  N.  P.  9 1 ,  Loid  ITaipofi 
aaid,  that  in  neighbourhood!  where  offen- 
aive  tradea  have  been  borne  with  for  many 
yeara,  they  are  not  indictable  nuisancea 
naleaa  materially  inereaaed  by  a  new  ma- 
nnlaetore ;  and  aee  Ji.  ▼.  Watte,  M.  & 
Malk.  281 .  But  length  of  time,  accom- 
panied by  particular  drcumatanoea  of 
public  convenience  of  one  kind,  oppoaed 
to  the  public  inconvenience  of  another, 
wUl  sometimea  go  a  great  way  in  making 
both  jttdgea  and  jurora  very  unwilling 
to  convict.  One  caae  ia  inatanced  in 
R.  V.  Smith,  4  Eajp.  Ill,  aod  another  ia 
continually  occurring  reapecting  the  anh- 


ject  of  thia  precedent ;  tdx.  the  depotit 
of  dung,  fiah,  aea-weed,  and  other  de- 
acriptiona  of  manure  for  ahort  periods 
near  the  plaeea  where  they  are  ooUeetad, 
in  order  to  be  taken  to  neigfaboaring 
fielda  for  the  improvement  and  promo- 
tion of  agriculture.  Large  quantitiei  of 
manure  are  frequently  collected  in  large 
citiea,  and  laid  in  heapa  on  the  bankt  of 
eanala  and  navigable  rivers,  for  confey* 
ance  by  bargea  and  boata.  In  theae,  and 
auch  like  inatancea,  the  general  benefit 
appeara  to  counterbalance  the  local  in« 
convenience,  eapecially  if  the  offeniive 
matter  reman  no  longer  on  eadi  oeea- 
aion  than  the  neceaaity  of  the  caae  re^ 
qnirea.  But  aee  R,  v.  Oare  (the  Pnd- 
diedoek  caae),  8  D.  P.  C.  102 ;  and  Jt 
V.  Pollock  and  othere,  Q.  B.  Trin.  1836, 
Gas  Worka  in  Weetflafatater,  referred  to 
Mr.  Starkie:  alao  R,  v.  Ward,  4  Ad.  ft 
B.  384;  6  Nev.  8t  Men.  36. 
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utere  tuo  ut  alienum  non  IcRdas^  applies,  as  soon  as  the  growth  of  human 
habitations  near  an  offensive  manufacture  makes  it  injurious  to  them  (/). 

If  a  prosecution  for  a  public  nuisance,  e.  g.  keeping  a  common  gaming 
or  some  other  disorderly  house,  is  discontinued  after  its  removal  by 
certiorari,  any  other  person  may  take  it  up,  by  issuing  a  venire  to 
bring  it  to  trial,  and  by  distringas  and  levy  on  the  defendant's  goods 
for  not  appearing  (g). 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or  keeping 
indeoent  brothels,  gaming-houses,  and  disorderly  places  of  resort  of 
any  kind,  is  an  indictable  nuisance;  and  in  the  case  of  brothels  and 
gaming  houses,  now  subjects  the  parties  offending  to  the  punishment 
of  hard  labour  (A).  And  these  are  offences  for  which  a  married  woman 
may  be  radicted,  either  separately  or  jointly  with  her  husband  (t). 
If  a  person,  being  only  a  lodger,  and  having  only  a  single  room,  make 
use  of  it  for  the  purpose  of  open  and  flagrant  immorality,  so  as  to 
annoy  the  neighbours,  the  occupier  may  be  indicted  for  keeping  a 
bawdy-house,  as  if  the  whole  house  were  so  tenanted  (k).  But  an 
indictment  cannot  be  sustained  against  ti  woman  for  being  a  common 
bawd,  and  inducing  parties  to  meet  and  commit  fornication ;  for  the 
bare  solicitation  of  chastity  is  not  an  offence  at  common  law,  but 
punishable  in  the  ecclesiastical  courts  (/).  Owners  of  reversions  are 
indictable  for  nuisances  created  by  the  occupier's  use  of  premises  caU 
calated  to  create  nuisance,  if  there  be  privity  of  contract  between 
them  ;  or  where  the  reversion  has  been  sold,  if  the  former  reversioner 
was  liable  (m).  Ground  near  a  highway,  within  two  miles  of  London, 
was  kept  for  shooting  at  targets  and  at  pigeons ;  in  consequence  of 
which  numbers  of  persons  assembled  outside  the  ground^  and  in  the 
fields  adjacent,  to  shoot  at  those  birds  which  escaped,  causing  thereby 
great  noise  and  disturbance,  and  doing  injury  with  the  shots  fired. 
The  owner  of  the  shooting  ground  was  indicted  for  causing  and  occa- 
uoning  such  persons  to  assemble  near  and  about  his  premises,  dis- 
charging fire-arms,  and  making  a  great  noise  and  rioti  whereby  the 


(/)  See  Cooper  ▼.  Barbtr,  3  Taunt. 
110  (cited  1  B.  &  Adol.  880) ;  BHm  v. 
Hall,  5  Scott,  500 ;  4  Bing.  (N.  C.) 
183,  S.  C;  mihtaon  ▼.  Ffttham,  2  id. 
134, 2  Scott.  174 ;  toeFlight  ▼.  Thomoi, 
10  Ad.  &  E.  590. 

(jf)  R,  ▼.  Wood,  3  B.  &  Ad.  657. 

Ik)  7  &  8  6.  lY.  c.  29,  S.4. 

(t)  The  charge  being  the  criminal 
management  of  the  honie,  which  the  law 


presomet  to  be  principally  in  the  wo- 
man's department,  4  Bia.  C.  29 ;  JZ.  t. 
WiUiami,  1  Salk.  383. 

{k)  B,yi,Piarmm,  2  Ld.  Raym.  1197. 

(0  Hawk.  B.  1,  e.  74. 

(m)  R.  V.  Pedly,  1  Ad.  &  EI.  822 ; 
3  Nev.  &  M.  627,  a  case  in  which  links 
were  left  in  a  negleotod  state.  See  2 
Ld.  Raym.  1089. 
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king's  subjects  were  disturbed  and  put  in  peril ;  and  it  was  held  that 
he  was  so  indictable,  as  the  acts  of  such  persons  were  the  probable 
consequences  of  his  keeping  a  ground  for  shooting  pigeons  in  such  a 
vicinage,  for  which  he  is  answerable  as  if  it  was  his  actual  object  (n). 

The  making  great  noises  in  the  night  time  (o) ;  exposing  persons 
infected  with  contagious  or  loathsome  diseases  in  public  (p);  and 
keeping  ferocious  animals  without  proper  control  (g),  are  indictable 
nuisances. 

Indictment  for  carrying  on  the  Trade  of  a  Trunk-maker  near  to 

Houses  so  as  to  become  a  Nuisance, 

That  A.  B.  Ute  of,  &c.  on,  &e.  and  on  divert  days  and  times  between  that  day  and 
the  taking  of  this  inquiiition,  at,  &c.  in  a  certain  workahop  there  sitaate,  near  the 
dwelling-honses  of  diyers  subjects  of  onr  Lady  the  Queen,  and  also  divers  public 
queen's  highways,  there  unlawfully  and  injuriously  did  set  up,  exercise,  and  carry 
on  the  trade  and  business  of  a  trunk-maker,  and  on,  &c.  and  on  the  other  days  and 
times  aforesaid,  there,  at  unseasonable  hours  in  the  morning  and  in  the  day  time, 
and  at  late  hours  of  the  nights  of  the  days  aforesaid,  unlawfully  and  injuriously  did 
make,  and  did  cause  and  procure  to  be  made,  divers  loud  and  annoying  sounds  and 
noises,  by  then  and  there  hammering  and  striking,  and  causing  and  procuring  to  be 
hammered  and  stricken,  divers  trunks  and  boxes  made  of  wood,  iron,  and  copper, 
and  divers  pieces  of  wood,  tin,  brass,  copper,  iron,  and  other  metals,  with  divert 
large  hammers  and  other  instruments  made  of  wood  and  iron,  by  reason  whereof 
the  said  subjects  of  our  said  Lady  the  Queen  residing  in  the  said  dwelling-hooies 
near  to  the  said  workshop,  on  the  several  days  and  times  aforesaid,  were  and  itill 
are  greatly  annoyed,  disturbed,  and  incommoded  in  the  use,  occupation,  and  enjoy- 
ment of  their  said  dwelling-houses,  and  greatly  interrupted  in  the  exercise  and 
pursuit  of  their  lawful  businesses  and  transactions,  and  deprived  of  their  natural 
sleep  and  rest,  and  rendered  and  made  in  other  respects  uncomfortable,  and  thereby 
also  the  sul^ects  of  our  said  Lady  the  Queen,  in,  and  through,  and  along  the  common 
highway  aforesaid,  passing,  repassing,  and  travelling,  were  and  are  greatly  annoyed 
and  disturbed ;  to  the  great  damage,  &c.  and  against  the  peace,  &c. 

Indictment  for  keeping  a  disorderly  House  for  Fighting  Cocks^  j*c.  (r). 
That  P.  Q.  late  of,  &c.  and  R.  S.  late  of,  &c.  on,  &c.  and  on  divers  other  days 


(n)  R,  V.  Moaref  3  B.  &  Adol.  184. 
Drawing  together,  by  whatever  means, 
numbers  of  disorderly  persons,  as  by 
rope  dancing  and  gaming  houses,  &c. 
cannot  but  be  inconvenient  to  the  neigh- 
bourhood, and  is  indictable ;  Hawk.  P. 
C.  B.  1,  c.  75,  8.  6,  7 ;  BettertonU  ease, 
5  Mod.  142;  Skinner,  625. 

(o)  R.  V.  Smith,  2  Stra.  704. 

(p)  R.  V.  Vantandmo,  4  M.  &  S.  73. 

{q)  Bum,  J.,  tit.  Nuitanee,  1. 


(r)  Cock-fighting  was  prohibited  as  in 
itself  an  illegal  pastime  in  39  Ed.  III. 
see  11  Rep.  87;  and  an  indictment  will 
lie  for  it  at  common  law,  Sqviret  v. 
Whisken,  3  Campb.  148 ;  R,  v.  HifptK^ 
son,  2  Burr.  R.  1 233.  See  also  peoaltiea 
inflicted  by  5  &  6  W.  IV.  c.  59, ».  3, 
and  2  &  3  Vict.  c.  47,  s.  47,  for  keeping 
cock-pits.  See  2  Shower,  38 ;  4  Com. 
Dig.  tit.JuttietM  qfPeaet  (B  42} ;  Bac. 
Ab.  Oemins^  (A  2). 
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mi  tnes  between  that  day  and  the  day  of  the  taking  of  this  inquBition,  with  foree 
md  anM»  at  the  parish  aforesaid,  in  the  connty  aforesaid,  did  keep  and  maintain, 
aad  yet  do  keep  and  maintain,  a  certain  common  ilL  governed  and  disorderly  honse, 
lad  in  the  said  house,  for  their  own  Incre  and  profit  (t),  certain  e?il  and  iUrdisposed 
pcnoBs  oC  iU-name  and  fame  (Q,  and  of  dishonest  conversation,*  to  frequent  and 
eoBc  tfl(gether,  then,  aad  the  said  other  days  and  times,  there  onlawfally  and  wil- 
fiUy  did  cause  and  procnre,  and  the  said  persons  in  the  said  honse  then,  and  the 
aid  other  days  and  times,  there  to  be  and  remain,  fij^ting  of  cocks,  boiing,  play- 
isg  at  CTwIgels,  and  misbehaving  themielTes,  nnlawfolly  and  wiUuUy  did  permit,  and 
jct  doth  penait ;  to  the  great  damage  and  common  nnisanee,  &c«  and  against  the 
pmocvfte. 


Indietmtmt  for  keeping  a  Bawdy^hauie, 

[5me  OB  Utt  tc^  ;  then,  "  as  well  men  as  women,  then  and  on  the  said  other 
dsjs  snd  times  there  unlawfully  and  willingly  did  cause  and  procure  to  frequent  and 
eoBie  together,  and  the  said  men  and  women  in  the  said  house  of  him  the  laid  J.  S. 
It  aalawfal  times,  as  well  in  the  night  as  in  the  day,  then  and  on  the  said  other  days 
lad  times,  there  to  be  and  remain  drinking,  tippling,  whoring  (tt),  and  misbehaving 
themselves,  nnlawfolly  and  wilfally  did  permit,  and  yet  do  permit,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen 
time  inhabiting,  being,  residing,  and  passing,  and  against  the  peace,''  («)• 


Indictment  against  a  Person  for  keeping  a  common  Oaming-house 

and  a  BiHiardrtahle  (y). 

That  M.  M.  late  of,  &e.  being  an  idle  and  Ill-disposed  person,  on,  &c.  and  on 
diven  other  days  and  times  between  that  day  and  the  day  of  the  taking  of  this  in- 
quisition, with  force  and  arms,  at,  &c.  a  certain  common  gaming-house  there  situate, 
for  Ids  Inere  and  gain,  unlawlully  and  injuriously  did  keep  (z)  and  maintain,  and  in  the 


(«)  An  iodictment  for  abduction  of  a 
gkthaviag  a  poition  of  l,300i.  against 
I  H.  Yll.  c.  2,  laid  the  offence  «*  for 
here  of  the  gain  of  the  said  portion  ;*' 
Mboed'a  ease,  Cro.  Car.  483;  for 
"lacre  and  Inxurioosness  are  the  ends 
afsaehanact,"ed.'485. 

(/)  Need  not  be  named,  2  Burr.  1232, 
JL  V.  Jjlyifasmi :  from  which  this  form 


(a)  Particular  instancea  of  illicit  in- 
tsrewuse  may  be  proved  under  this 
Keacril  ^aifje ;  a  prosecutor  need  not 
ptufe  what  particular  persons  went  in, 
bet  mast  show  fscts  in  themselves  suffi- 
deat  to  induce  the  conclusion  that  the 
kooac  was  "  kept,"  which  is  the  offence. 
See  J*  Jason  v.  Stewart,  post. 

(z)  See  the  enactments  25  G.  II.  c 
36.  8. 5—10,  as  enforced  by  58  6.  III. 
c.  7t,  t.  7,  for  Ihdlitating  prosecutions 


of  these  nuisances  by  parish  officers  and 
constables,  also  Bur^eu  v.  Bott^r  and 
Brown,  13  L.  J.  (C.  P.)  122,  in  which 
an  inhabitant  who  gave  information  of  a 
disorderly  honse  recovered  on  25  O.  II. 
c.  36,  s.  5,  the  reward  of  10/.  from  the 
two  defendants,  who  though  not  overseers 
at  the  time  the  keeper  of  the  house 
pleaded  guilty,  were  so  when  he  was 
brought  up  for  judgment. 

(y)  See  3  B.  &  C.  502,  R,  v.  Jotiah 
Taylor,  '*  Keeping  the  house"  for  the 
specified  purpose,  is  the  offence  ;  and 
therefore  like  keeping  a  bawdy-house, 
general  evidence  will  support  an  indict- 
ment, J* Anton  V.  Stewart ,  1  T.  R.  754. 
And  if  discontinued  by  prosecutor  may 
be  taken  up  by  another,  see  ante,  p.  423. 

(z)  Keeping  a  common  gaming-house, 
and  for  lucre  and  gain  unlawfully  caus- 
ing and  procuring  divers  idle  and  ill- 
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le  commoa  gaming-lMmse,  on  the  taM,  Bcc,  and  tm  tlie  laid  other  days  and  tima 
there,  vnlewftiUy  end  mjarknisly  did  cense  end  proenre  dhen  Idle  end  fll-^Bipoied 
peiwms  to  freqneut  end  eome  together  to  game  end  play,  and  the  seme  idle  and  fll- 
ditpoeed  pereone  to  be  and  renain  m  the  said  oommon  gaming-hooie,  and  to  game 
nd  play  togetiier,  on  the  aaid,  &e.  at,  &c.  and  on  the  aaid  other  dayt  and  timet, 
there,  did  nnlawMly  and  injuriously  procure,  permit,  and  inffer,  by  means  ivhereof 
diven  noises,  distorbanoes,  and  breaches  of  Htke  peace  of  onr  said  Lady  tiie  Qeeen, 
then,  and  on  the  said  other  days  and  times,  were  there  ocearioned  and  eommitted; 
to  the  great  encouragement  of  idleness  and  dissipation,  to  tiie  great  damage  and 
common  nuisance  of  aU  the  liege  subjects  of  our  aaid  Lady  the  Q,oeen,  and  agsimt 
the  peace,  &o.  [8ee<md  count  like  the  first,  only  toying,  **  a  certain  commxm 
yaming'room  in  a  certain  honee.**"] 

And  the  jurors,  &e«  that  the  aaid  M.  M.  on,  dec.  and  on- divers  other  days  and 
times  between  that  day  and  the  said,  &c.  with  force  and  arma,  at,  Sec.  aforesaid,  a 
certain  other  gaming-house  there  situate,  unlawfully  and  injuriously  did  keep  and 
maintain,  for  the  gaming  and  plajring  at  a  certain  and  unlawful  game  with  dice  called 

hazard  (a),  and  in  the  said  last-mentioned  common  gaming-houae,  on  the  aaid 

day  of in  the  year  aforesaid,  and  on  the  said  last-mentioned  days  and  times, 

there  unlawfully  and  unjustly  did  cause,  procure,  permit,  and  sulTer  divers  idle  and 
ill-disposed  persons  to  frequent  and  come  together  to  game  and  play  together  at  the 
said  unlawful  game  called  hazard,  and  the  said  last-mentioned  idle  and  ill-disposed 
persons  to  be  and  remain  in  the  said  last-mentioned  common  gaming-houae,  and  to 
game  and  play  together  at  the  aaid  unlawful  game  called  hazard,  on  the  said,  &c.  and 
on  the  said  last-mentioned  other  days  and  times  there  did  unlawfully  and  injuriously 
procure,  permit,  and  suffer  the  said  last-mentioned  pereons,  in  the  said  last-men- 
tioned  common  gaming-house  there,  on  the  aaid,  &c.  and  on  the  said  other  days 
and  times,  by  soch  last-mentioned  procurements,  permission,  and  sufferance  of  the 
said  M.  M.  did  game  and  play  together  at  the  said  unlawful  game  called,  &c  ;  to 
the  great  danger,  &c.  [at  in  firtt  count,']  {Fourth  count  like  the  third,  teym$, 
**  common  gaming 'room,*'  Sfc,  at  in  the  tecond."] 


Indictment  for  boiling  Bullock*  s  Blood  for  making  Colours  near  to 

Public  Ways  {b). 

That  T.  D.  late  of,  &c.  on,  &c.  and  on  dlTcrs  other  days  and  times  between  that 
day  and  the  day  of  the  taking  of  thia  inquisition,  with  force  and  arma.  at,  &c.  albre- 
aaid,  in  a  certain  building  belonging  to  the  dwelling  house  of  the  said  J.  B.  there 
situate  and  being,  and  also  near  the  dwelling-house  of  dlTcrs  subjects  of  onr  said 
Lady  the  Queen,  and  near  divera  public  streets  and  common  highways  there,  did 


disposed  persons  to  frequent  and  come 
to  play  together  at  a  game  called  rouge 
et  noir,  and  permitting  the  aaid  idle,  &c. 
to  remain  playing  at  the  said  game  for 
divers  large  and  ezceasiTc  sums  of 
money,  is  indictable  at  common  law,  R, 
▼.  Rogier,  1  B.  &  Cr.  275  ;  2  D.  &  R. 
431,  8.  C. 

(a)  See  atot.  33  H.  VIII.  c.  9;    1 
Hawk.  c.  92 ;  and  42  G.  III.  c.  119,  re- 


specting Uttle  Goes, 

(6)  See  ante,  p.  423.  If  the  prose- 
cuter  be  one  of  the  persons  whose  com- 
fort the  annoyance  particularly  affected, 
(and  the  indictment  be  moved  by  errtio- 
rari),  and  a  conviction  enaue,  he  will  be 
entiUed  to  his  costs  as  a  **  party  grieved" 
within  5  W.  &  M.  c.  11,  a.  3,  Stepoti, 
Chap.  XIII.  Sect.  4. 
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nkvMFf  bofl  and  etSMd  to  be  boQad  a  great  quantity  of  bullock's  blood  and  other 
itt,  Ibr  4be  BaUnf  md  aisiBg  of  odioara,  wberebj  divera  noisome  and  vnwfaole- 
naie  ncUt,  oo,  Ae.  aforesaid,  and  osi  the  said  other  days  and  times  during  the 
tiae  ifcrtiaid,  at,  fte.  aforesaid,  did  from  thence  arise,  so  that  the  air  was  thereby 
gpnllf  eunupted  and  Infeeled,  to  the  great  damage  and  common  nuisance  of  all  the 
Ugt  srtjutts  of  ow  eald  Lady  the  Qaeen,  not  only  there  inhabidng  and  redding, 
Wl  tbe  gofaf  ,  retmdiig,  passing,  and  repassing  throngh  the  said  streets  and  high- 
esft thae(«) ;  agdhist  ihe  peaee,  &e. 

InSctment /or  laying  Dung  near  a  Public  Street^  whereby  the  Air 
was  infected  and  Inhabitants  annoyed, 

nat  B.  B.  late  of,  &c.  on,  &c.  and  on  diTcrs  other  days  and  times  between  that 
diy  tad  the  day  of  the  taking  of  this  inqnisition,  with  force  and  arms,  at,  &c.  afore- 
nid,  to  wit,  in  a  certain  common  and  public  highway  there,  called  Bishop's  Wharf, 
nlavfUly  and  UDJurionsly  did  put,  place,  and  leave,  and  caused  and  procured  to  be 
pit,  ^aoed,  and  left,  diyers  large  quantities  of  dung  and  filth,  whereby  diTon 
Bonoes  snd  nnvliolesome  smeHa  from  the  said  dung  and  filth  did  then  and  there 
■iK,  and  thereby  the  air  there  became  and  was  greatly  corrupted  and  infected ; 
to  the  great  damage  and  common  nuisance  not  only  of  all  the  liege  subjects  of  our 
and  Lidy  the  Queen  inhabiting  and  residing  near  the  place  where  the  said  dung 
mi  fflth  was  so  put,  placed,  and  left  as  aforesaid,  but  also  of  all  other  liege 
aljectsof  our  said  Lady  the  Queen,  in,  by,  and  through  the  said  highway,  and 
uu  the  place  aforesaid,  going,  returning,  passing,  and  repasBing,  and  against  the 
poee,  &e. 

IwSeimMnt  for  heeping  a  furious  Dog  unmuzzled  near  a  Highway. 

That  J.  B.  late  of,  &c.  on,  &c.  and  on  diTcrs  other  days  and  times  between  that 
dsj  sad  the  day  of  the  taking  of  this  inquisition,  at,  &c.  aforesaid,  near  unto  tlie 
caeca's  eommon  highway  there,  unlawfully  did  keep,  and  still  doth  keep,  a  certain 
ktgt  dog,  of  a  very  fierce  and  furious  nature,  and  the  said  dog,  on,  Am.  and  on  the 
■id  ottier  days  and  times,  at,  &c.  aforesaid,  near  unto  the  said  highway  there,  nn- 
hafilly  did  permit  and  suffer,  and  still  doth  permit  and  suffer,  to  go  unmnnled, 
lad  si  laige,  he  the  said  J.  B.  at  the  said  seyeral  days  and  times  well  knowing  the 
wad,  dog  to  be  of  a  very  fierce  and  savage  nature  and  disposition,  and  prone  to  bite, 
wony,  and  injure  all  person  passing  and  repassing  on  the  said  highway,  by  reason 
vhetcof  the  liege  subjects  of  our  said  Lady  the  Queen,  on  the  said,  &e.  at,  &c.  afbn- 
■id,  couhl  not,  nor  can  they  now,  go,  return,  pass,  and  labour  in  and  through  the 
■id  highway  there,  without  great  hasard  and  danger  of  being  bit,  maimed,  and  torn 
bj  the  said  dog,  and  losing  their  lives ;  to  the  great  damage,  terror,  and  common 
s,  &C.  and  against  the  peace,  &c. 


(e)  Seeau  ri^,  Bee.  Abr.  tit,  JVW*      ants,  "seems  wrong,  mtt€,  p.  409,  note, 
,  16  East,  194,  and  R«^.  t.  Heage      though  5  Esp.  217,  B.  t.  Davey,  is  so. 


{hk)  mUe,  p.  410,  note.     "  Inhabit- 
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Indictment  for  exposing  a  Child  infected  with  Smali'Poz  in  the 

Pnblic  Streets  (rf). 

That  on,  &c.  E.  R.  an  infant  of  tender  age,  to  wit,  about  the  age  of  four  yetn, 
was  infected,  ill,  and  tick  of  and  with  a  certain  contagions,  infectionB,and  dangerom 
disease  and  sickness,  called  the  small-pox,  at,  &c«  And  that  M.  B.  the  wife  of  C.  B. 
late  oft  &c.  aforesaid,  having  the  care  and  nurture  of  the  said  B.  R.  well  knowing  the 
premises,  aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so  infected,  ill,  and 
sick  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid, 
nnlawfttlly  and  iiqarionsly  did  take  and  carry  the  said  E.  R.  into  and  along  a 
certain  open  public  street  and  passage,  called  Market-street,  sitnate  in  the  pariah 
of  St.  John,  in  the  town  of  N;  in  the  county  of  N.  aforesaid,  used  for  all  the 
liege  subjects  of  our  said  Lady  the  Queen,  on  foot,  to  go,  return,  and  pass  in,  along, 
and  through,  in  which  said  public  street  and  passage  there  were  diTcrs  liege 
subjects  of  our  said  ttady  the  Queen,  and  near  unto  and  by  diTers  dwelling-housei, 
habitations,  and  residences  of  dirers  liege  subjects  of  our  said  Lady  the  Queeo, 
tlien  and  their  dwelling,  inhabiting,  and  residing,  and  unto  and  into  a  certain  com- 
mon highway,  situate  and  being  in,  &c.  aforesaid,  used  for  all  the  liege  subjecti 
of  our  said  Lady  the  Queen,  on  foot,  and  with  horses,  coaches,  carts,  and  carriages, 
to  go,  return,  pass,  ride,  and  labour  in,  along,  and  through,  and  in  and  along  which 
said  common  highway  there,  divers  liege  subjects  of  our  said  Lady  the  Queen  were 
then  going,  returning,  passing,  riding,  and  labouring,  and  amidst  and  among  difen 
liege  subjects  of  our  said  Lady  the  Queen,  who  then  and  there,  to  wit,  in  the  same 
common  highway,  in  the  pariah  and  county  aforesaid,  had  met  and  sssembled 
together ;  and  that  the  said  .M.  B.  afterwards,  and  whilst  the  said  E.  R.  was  so 
infected,  ill,  and  sick  as  aforesaid,  to  wit,  on,  &c.,  and  on  diTcn  other  days  snd 
times,  between  that  day  and  the  -^— i-  day  of  ■  ■  in  ttie  same  year,  at,  &c., 
aforesaid,  wrongfully  and  injuriously  did  take  and  carry  the  said  E.  R.  into  and 
along  the  aforesaid  open  and  public  street  and  passage,  called,  &c.  and  near  unto  and 
by  the  aforesaid  dwelling-houses,  habitations,  and  residences  of  divers  Uege  subjects 
of  our  said  Lady  the  Queen,  there  dwelling,  inhabiting,  and  residing,  and  also  near 
unto  and  by  divers  liege  subjects  of  our  said  Lady  the  Queen,  in  the  said  open  and 
public  way  and  passage,  on,  &c.  and  on  the  said  other  days  and  times  there  being, 
to  the  great  and  manifest  danger  of  infecting  with  the  said  contagions,  infectioas, 
and  dangerous  disease  and  sickness  called  the  small-pox,  sll  the  liege  subjeets 
of  our  said  Lady  the  Queen,  who,  on  the  several  days  and  times  aforesaid,  were 
in  and  near  the  aforesaid  open  and  public  way  and  passage,  dwelling-honses, 
habitations,  residences,  and  common  highway,  and  who  had  not  had  the  said 
<Usease  and  sickness ;  to  the  great  damage  and  common  nuisance,  &e.  and  against 
the  peace,  &c. 

And  the  jurors,  &c.  that  the  said  M.  B.  well  knowing  that  the  said  E.  R.  was  so 
infected,  ill,  and  sick  as  aforesaid,  afterwards,  and  whilst  the  said  E.  R.  was  so 
infected,  ill,  and  sick,  to  wit,  on  the  said,  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  said,  &c.  in  the  same  year,  with  force  and  arms,  at,  fce. 


(d)  See  R.  v.  Vantatidilio,  4  M.  &  S.      Barrett,  4  M.  &  S.  272. 
73 ;  R.  V.  Sutton,  4  Burr.  2116 ;  R,  ▼. 
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■BknrfUlf  nd  faqinioiifij  did  take  and  cany  the  aaid  E.  R.  into  and 
Iha  afcuaaM  open  pvMie  bighmy  aod  patsage,  called,  dee.  sltiiate  and  being, 
fe.  and  near  mto  aad  bf  tiie  aforesaid  dwelHng-hoiuee,  habitations,  and  residences 
flf  difcn  liige  avbgeett  of  oar  said  Lady  the  teeen,  there  dwelling,  inhabiting, 
and  alao  near  onto  and  by  diyers  Hege  snbjeets  of  our  said  Lady 
fai  the  add  open  pdblie  way  and  passage,  on,  &c.  and  on  the  said 
daya  and  tinea  as  last  mentioned,  there  being,  to  the  great  and  manifest 
of  infceling  with  the  said  contagions,  infections,  and  dangerous  disease 
called  tbe  aaMll-pox,  dlTcrs  of  the  Hege  snbfeets  of  onr  said  Lady 
\,  who  <m  the  said,  fta  and  on  the  said  drrers  other  days  and  times  last 
were  fas  the  said  open  and  pnblie  way  and  passage,  and  who  dwelled, 
md  reaided  there  and  near  thereto,  and  who  were  liable  to  take  the  said 
aad  siekneas ;  to  the  great  damage  and  common  nnisance,  &c.  and  against 
&e. 


SECTION  XVIFI. 

Ofpices — Refusing  to  Accept,  Abusing,  or  Neglecting. 

1.  Hf^Wtay  io  accept  OghM, 

2.  Cmumitm§  Brntmiiemt  CjpiiprssiJsn,  or  Frtmd  m  Qfleff . 

1.  Refummg  io  accept  Ofices.] — ^The  refusal  to  accept  offices  which 
paities  are  liable  to  serve,  and  to  which  they  are  duly  appointed,  is  an 
indiclable  offence.  Thus  a  person  duly  chosen  is  indictable  for  refusing 
to  take  on  himself  the  office  of  constable  of  a  parish  which  he  inha- 
bks  («);  or  the  office  of  OYerseer  of  the  poor  (/),  or  any  other 
ministerial  office ;  but  notice  of  the  appointment  must  first  be  given 
Imn;  and  the  indictment  must  show  the  duty  he  has  violated,  by  set- 
ting out  the  mode  in  which  he  was  appointed,  and  how  he  became 
Gable  to  serve  (g). 


agamsi  a  Person  for  refuting  to  take  upon  himself  the 
Ofiee  of  CkUf  Conetable^   being  duly  elected  at  the  Quarter 


That  at  the  general  qnarter  session  of  the  peace  holden  at  {caption  qf  the 
asRSni]  one  A«  B.  of  the  parish  of  C.  within  the  hundred  of  O.  in  the  county  of 
M.  aJbreaaid,  yeoman,  then  and  long  before  being  an  inhabitant,  and  residing  in 
fte  said  parish  of  C.  within  the  hundred  and  county  aforesaidp  and  an  able  and 
person  to  execute  the  office  of  chief  constable  within  the  said  hundred,  was 


{i)  H.  T.  HmpOTf  5  Mod.  96.    Re-  refusal  need  not  be  stated  in  the  indict- 

Mag  to  take  the  oiisAk  of  office  is  prhni  ment,  J?,  t.  Brotfi,  3  B.  &  Adol.  614. 
foot  evidence  of  refusal  to  take  on  (/)  H.  v.  Jonett  2  Str.  1145. 

the  execution  of  it,  and  that  {g)  R,  t.  Harper,  5  Mod.  96. 
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tfaAn  and  then,  by  tlie  joitioes  aboTe  BUMd,  at  (he  aame  leiiUwi,  ia  doe 
abated  (A)  to  ba  one  of  tha  chief  conafeablea  of  tha  bwulnd  ■fo— aid,  ie  tha  laaM 
and  iaataad  of  one  C.  D.  wharaof  ha  tha  aaid  A.  B.  aftarwafdav  to  wit,  on  the  ouaa 
dajv  and  in  tha  year  aCbresaid,  at  tha  paziah  aforaaaid,  within  tha  hndiad  aai 
ooonty  albiaaaidy  had  notioey  and  aftanrarda,  to  wit,  on,  &c*  at*  te.  waa  aaawoiiad 
bafera  the  aaid  joatioaa,  at,  &c  to  ba  aworn  into  hia  aaid  oflaa(t)  of  ahief  caaataUi 

aC  Iha  aaid  hnndrad  of (t);  navarthelaaa  tha  aaid  ▲.  B.  hia  doty  in  that  bihrif 

not  fcgarding,  bnt  contriving  and  intending  whoUy  to  nai^act  to  aerre  tha  laid 
ofioa  of  chief  conatabla,  on  the  aaid  ^—  dny  of  *-~  in  tha  —  year  afewniij 
and  continaally  altarwardsy  until  the  day  of  the  taUng  of  tfaia  inqniiitieD,  at  the 
pariah  aforaaaid,  within  the  hnndred  and  county  afoceaaidf  nnlawfaUy,  wilfcUj, 
obatinately,  and  contemptuoiuly  did  wholly  neglect  and  refina  to  take  upon  Ua« 
aalf  and  to  execute  the  aaid  office  of  chief  conataUa,  witiun  tha  aaid  hnndred  of  (X 
in  the  county  aforeaaid ;  to  the  great  hinderance  of  pubUc  justice,  and  agnnit  the 
peaoe,  &c. 

The  fotQi  of  an  indictment  for  refusing  to  take  the  oath  of  constable 
of  a  manor,  to  which  office  defendant  was  duly  elected  at  a  court- 
leet,  and  for  refusing  to  be  sworn  into  office,  after  a  certificate  from 
the  steward  to  two  justices,  and  notice  to  do  so,  will  be  found  in  R.  ▼. 
Mosleyy  3  Ad.  &  £.  488.  It  is  not  inserted  here,  the  recent  act  relating 
to  constables  having  materially  abridged  ita  utility. 

Indictment  for  refuting  to  serve  the  Office  of  Otfereeer  {k). 

That  on,  &c.  at,  &c.  B.  C.  esquire,  and  D.  E.  esquire,  then  and  yet  being  two 
of  the  justioes  of  our  said  Lady  the  Queen,  assigned  to  keep  the  peace  of  our  siM 
Lady  the  Queen  in  the  aaid  county  of  M.  and  alao  to  hear  and  dateradna  diren 
fakmiea,  trespaasea,  and  other  misdemeanonra  committed  in  the  aame  county  (oae 
of  them  then  being  of  the  quorum),  and  both  dwelling  near  the  aaid  parish  of  A.  ia 
the  county  of  M.  aforesaid,  did  under  their  hands  and  seals  nominate  and  appoiat 
F.  G.  late  of,  &c.  then  being  a  substantial  householder  in  the  said  parish  of  A.  in 
the  county  aforesaid,  to  be  overseer  of  the  poor  of  the  said  parish  for  the  year  then 
ensuing,  according  to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
that  afterwards,  to  wit,  on,  &c.  at,  &c.  he  the  said  F.  6.  had  due  notice  of  the  uid 
nomination  and  appointment,  and  was  duly  and  legally  aerved  tharewitii ;  yet  he 
the  aaid  F.  O.  of  the  parish  aforesaid,  in  the  county  afwaaaid,  yeoman,  on  the  said 

•— —  day  of in  the  year  aforesaid,  and  continually  afterwards,  until  the  day  of 

the  taking  of  this  inquisition,  during  all  which  time  he  the  said  F.  6.  was  and  con- 
tinued, and  yet  is  an  inhabitant  and  honaeholder  within  the  same  parish,  in  the 


(A)  iifr<d.  Seei2.v.JlfacilrMtir,Peake'8  according  to   fact,   see  IV^'s  tm, 

C.  N.  P.  ace.   The  special  circumstancea  Aleyn's  R.  78,  acted  on  in  Fortesc  Rep. 

of  the  election,  and  of  the  notice  of  it,  127. 

must  be  set  forth,  2  Haw.  c.  10,  a.  46 ;  (J^)  Aa  to  what  conatitates  a  hoase- 

Bac  Ab.  iU,  Qm§tadU  (A.)    Ante,  Hi.  holder  for  the  pwpoae  of  liabaitj  to 

Bicapei.  serve  this  offioa,  see  ^S.  v.  Ptpidtrf  I 

(Q  The  anmrnona  ahonld  be  stated  B.  &  C.  178. 
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ooonty  aforeMid,  afc,  &g.  nnlAwfnIlj,  obitixkately,  and  oontemptuoiulj  did,  and  yet 
doth,  nflf^ect  and  refsM  to  take  upon  himself  the  execation  of  the  said  office  of 
OYeiaeer  of  the  poor  of  the  laid  'pariah  of  A.  in  the  laid  oonntj  of  M.  to  which 
hfi  was  so  nominated  and  appointed  aa  aforesaid,  or  to  intermeddle  or  act  therein ; 
•gainat  the  form  of  the  statnte  in  snch  case  made  and  provided,  and  against  the 

Indictment  for  not  appearing  when  summoned  as  a  Juror  on  a 

Coroner^s  Inquest  (/)• 

Bonmffh  nf  i  That  on,  &c.  at,  &c.  one  A.  B.  died  within  the  limits  of  the 
JlMMilBi^ffeimY/ borough  of  Reading,  in  the  eoimty  of  Berks,  of  a  sudden  and  vio- 
lent and  not  natural  death,  and  that  the  body  of  tiie  said  A.  B.  then  lay  dead  in  the 
parish  of  St.  6.  within  the  limits  of  the  borough  aforesaid,  whereof  information  had 
been  then  and  there  duly  given  to  J.  J.  B.  esquire,  who  tiken  was  the  coroner  of  the 
bofough  aforesaid. 

And  the  jurors,  aforesaid,  upon  their  oath  aforesaid,  do  ftirther  present,  that 
thereupon  the  said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  to  wit,  on  the  said 

■  day  of in  the  year  aforesaid,  in  the  parish  of  St.  G.  within  the  limita 

of  the  borough  aforesaid,  duly  made  bis  certain  warrant  in  writing  under  his  hand 
and  seal,  as  such  coroner  as  aforesaid,  directed  to  the  coDstables  and  wardens  of  the 
saM  borough,  whereby  the  said  coroner  in  her  mijesty's  name  charged  and  com- 
BMmded  (hem,  that  on  sight  thereof  they  should  snaunon  and  warn  twenty-fonc 
able  and  sufBeient  men  of  their  consteblewick  personal^  to  appear  before  him  on 

the  said  —  day  of ,  at o'clock  in  the, ,  at  the  house  known  by  the 

sign  of  the  ■  ,  in  '  street,  in  the  said  borough,  then  and  there  to  do  and 
execute  all  such  things  as  should  be  given  them  in  charge  on  behalf  of  our  sovereign 
Lady  the  Queen's  Majesty,  touchmg  the  death  of  the  said  A.  B.,  and  that  they 
should  make  a  return  of  those  whom  they  should  so  summon.  And  the  jurors 
aforesaid,  upon  their  oath  aforeaaid,  do  further  present,  that  C.  D.  of  the  parish 
of  St.  6.  within  the  borough  aforesaid,  ■  on  the  said  — —  day  of  ■ 

in  the  year  aforesaid,  and  long  before,  was  an  inhabitant  householder  of  the  parish 
of  St.  G.  aforesaid,  witliin  the  borough  aforesaid,  and  a  person  able  and  sufficient 
to  do  and  eiecnte  all  such  things  as  might  and  should  be  given  to  him  in  charge, 
on  behalf  of  our  said  Lady  the  Queen,  touching  the  death  of  the  said  A.  B.,  and 
that  he  the  said  C.  D.  then  and  there  was  duly  summoned  and  warned  personally 
to  appear  before  the  said  J.  J.  B.  so  being  sueh  coroner  as  aforesaid,  at  the  time 
and  place  aforesaid,  to  do  and  execute  all  such  things  as  there  might  be  given  to 
him  in  charge  touching  the  premises  aforesaid.  Nevertheless  the  said  C.  D.  wholly 
neglecting  his  doty  in  that  behalf,  did  not  nor  would  personally  appear  before  the 
said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  but  so  to  do,  and  to  do  his  duty 
on  that  behalf,  then  and  there  totally  did  neglect,  and  wilfully,  obstinately,  and  con- 
temptuously did  make  default,  against  the  form  and  effect  of  the  said  warrant  and 
summons ;  in  contempt,  &o.  and  against  the  peaee,  &e. 

2nd  Cbtm/.— That  the  said  C.  D.  on  the  said day  of  in  the  year 

(/)  MSS.  Tyr.  in  A.  v.  Bmct,  A.  D.      820 ;  2  Inst.  225 ;  Fortetcue  de  Lau- 
1834.    See  sUt.  4  Ed.  L  c.  2.    R,  v.      dibus,  ch.  25. 
/ofi€t,  2  Stra.  1145 ;  12.  v.  Xrfme,  t4. 
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albraiaid,  and  long  before,  was  an  inhabitant  of  and  in  the  pariab  of  St.  6.  afore- 
saidi  within  the  borongh  aforesaid ,  and  that  he  the  said  C.  D.  then  and  there  was 
dnly  summoned  and  warned  personally  to  appear  before  the  said  J.  J.  B.  so  being 
rach  coroner  as  aforesaid,  at    '  [/Ae  partieuUtr  time  and  ptaee  tiated  fa  tki 

warroKf] ,  to  do  and  execute  all  such  things  as  then  and  there  might  be  giren  to  him 
in  charge  touching  the  death  of  the  said  A.  B.  then  lying  dead  in  the  parish  of  St 
G.  aforesaidi  within  the  borongh  aforesaidi  of  a  nolent  death.  Neverthdess,  the 
said  C.  D.  wholly  neglecting  his  duty  in  that  behalf,  did  not  nor  would  personslly 
appear  before  the  said  J.  J.  B.  so  being  such  coroner  as  aforesaid,  upon  the  occa- 
sion aforesaid,  but  so  to  do,  and  to  do  his  duty  in  that  behalf,  tiien  and  there  totslly 
did  neglect,  an^  wilfully,  obatmately,  and  contemptnoualy  did  make  defiudt;  in 
contempt,  &c.  and  againat  the  peace,  &c. 

2.  Committing  Extortion^  Oppretnon  or  Fraud  in  0^c«.]— 'Extor* 
tion  is  the  unlawful  taking  by  an  officer^  by  colour  of  his  office,  of  anj 
money  or  thmg  of  value,  when  none  is  due ;  or  when  less  is  doe ;  or 
when  the  money  taken  is  not  yet  due  (m).  Thus,  if  a  churchwarden 
obtain  any  valuable  thing  by  colour  of  his  oflfice  (it) ;  if  a  coroner  re- 
fuse to  take  an  inquisition  till  his  fees  are  paid  (o)  ;  if  an  under-sheriff 
refuse  to  execute  process  till  he  has  received  his  fees^  or  take  a  bond 
for  them  before  execution  is  sued  out ;  they  will  be  respectively  goilty 
of  extortion.  At  common  law  this  offence  was  punishable  as  a  higb 
misdemeanour,  by  fine,  imprisonment,  and  removal  from  office.  The 
statute  of  Westminster  the  First  (3  Ed.  I.  c.  26),  which  is  in  affirm- 
ance of  the  common  law,  declares  and  enacts  that  it  shall  be  extor- 
tion for  any  sheriff,  or  other  minister  of  the  king,  whose  office  in  any 
way  concerns  the  execution  and  administration  of  justice  or  the  common 
good  of  the  subject,  to  take  any  reward,  except  what  he  receives  of  the 
king ;  and  this  statute,  in  addition  to  the  common  law  penalties,  pro- 
vides that  the  party  offending  shall  yield  twice  as  much  as  he  has 
taken;  thereby  giving  to  the  party  aggrieved  an  action  to  recover 
double  the  value.  But  the  stated  and  known  fees  allowed  by  the  courU 
of  justice  to  their  officers  are  not  affected  by  this  statute,  and  may  be 
lawfully  claimed  as  of  right  by  the  officers  (p). 

In  cases  of  extortion,  all  who  assist  in  making  or  enforcing  the  un- 
lawful demand  are  guilty  as  principals ;  there  being  no  accessories  in 
offences  below  felony  ;  and  all  may  be  indicted  jointly  (q).  The  in- 
dictment must  state  a  certain  sum  as  extortionately  taken ;  but  it  will 
be  supported  on  proof  of  any  less  or  greater  sum  being  so  taken  (r). 

(m)  Co.  Lit.  368.  [q)  Jj.  y.  Loggen  tmd  another,  1  Stn. 

in)  R.  T.  «yre»,  1  Sid.  307.  75  ;  ft.  t.  AflHnton,  2  Ld.  Raym.  1248. 

(o)  3  Init  149.  (r)  R,  ▼.  Burdett,  1  Ld.  Raym.  149  ; 

(p)  2  Inat.  210.  H.  v.  Gitlam,  6  T.  R.  267. 
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Tbeseanoos  haTe  power  to  try  and  determine  this  offence  by  the  express 
vords  of  their  commission  (s). 

All  magistrates  guilty  of  exercising  the  powers  of  their  office  cor- 
Tupdy,  to  the  injury  of  others,  are  liable  to  be  indicted  or  proceeded 
against  by  criminal  information  in  the  queen's  bench ;  but  they  are 
act  so  liable  for  mere  error ;  and  the  difficulty  of  proving  a  corrupt 
notire,  CTen  where  it  exists,  generally  renders  such  proceedings  in- 
eflectoal. 


IwSctmemt  against  a  Constable  for  extorting  and  obtaining  Money 
under  colour  of  discharging  a  Bench  Warrant. 

tkai  ▲•  B.  late  of*  Sec.  on,  &c.  then  bmng  one  of  the  csontttblei  of  the  said 
pnh,  sty  ftc  did  take  and  arrest  one  C.  D.  by  oolonr  of  a  certain  warrant  called  a 
it,  vUeh  he,  the  said  A*  B.  then  and  there  alleged  that  he  had  in  his 
;  and  thai  the  said  A.  B.  afterwards,  and  while  the  said  C.  D.  so  remained 
ift  Us  cutody  as  aforesaid,  on,  &c  at,  &e.  unlawfully,  oormptly,  deceitfully,  and 
dtonirelj,  and  by  colour  of  his  said  office,  did  extort,  receiYe,  and  take  of  and  from 
tte  sstd  C.  D.  the  sum  of  two  guineas  (/)  as  and  for  a  fee  due  to  him  the  said  A.  B. 
a  mtA  eonstable  as  aforesaid,  for  the  obtaining  and  discharging  of  the  said  warrant, 
it  he  Ills  said  A.  B.  then  and  their  aD^ged ;  whereas  In  truth  and  in  fact,  no  fee 
vhslever  was  tliea  due  from  the  said  C.  D.  to  the  said  A.  B.  as  such  constable  in 
ttst  behalf;  ia  breach  of  the  duty  of  his  said  office  of  constable,  and  against  the 


ImdietwseMt  against  a  Toll-Collecter  for  extorting  Toll  from  a  Person 

who  had  compounded  (x). 

That  O.  B.  late  of,  ftc  labourer,  by  colour  of  being  collector  and  recetYor  of  the 


Msr,  1  Stn. 


(«)  JLr.Z^oggm 

75. 

(0  An  Infoffiaation  against  the  ferry- 
■sa  OYcr  tlM  Menai,  laid  the  ferry  to  be 
adeni  horn  time  ont  of  mind,and  "  that 
IdL  was  usual  rate  for  passage  of  man  and 
kone,  7d.  fbr  20  cattle,  2d.  for  20  sheep, 
fte.  and  that  defendant  being  the  com- 
Wfom  isrrynan,  between,  &c.  and  day  of 
aUhitiaginformation,  i^justeoppressiTe 
St  deceptive  eepit  et  extorsit  de  diTcraU 
figds  ct  subditis  domini  regis  ignotis  to 
fhe  sttomsy-general,  passing  that  way, 
fivcrsas  deaaiionim  summas  excedeat' 
astiqiaam  ratam  et  pretinm  pro  pas- 
i^po  et  trsasportatiooe  auis  et  arerio- 
ram  saonui,  sir.,  pro  passagio  emjiu^ 
Skit  perMMse  cum  equo  suo,  2d.,  et 
pro  futftMliM  20  eaiaUis,  2t.  et  sic 
■eenadom  latam  pnedictam  pro  majori 
vd  Buaori  Bumcro  averiomm.''  Jndg- 
sncsted  for  accumulating  serenl 


offences  under  a  general  chaige :  each 
extortion  from  erery  particular  person 
bang  a  separate  offence  which  should 
haTe  been  Isid  singly,  so  as  to  enable 
the  court  to  proportion  the  fine  to  each 
offence,  IL  ?.  Robert9,  Carth.  226; 
Shower,  189,  8.  C.  Relied  on  in  R,  t. 
Fotter^  Ld.  Ray.  475,  and  in  US.  t. 
HotMdL 

(«)  If  sny  fee  may  be  taken,  the  legal 
amount  must  be  stated,  or  the  indict* 
ment  will  be  bad,  Ittg.  t.  Levy,  in  Q.  B. 
8  June,  1839 ;  Blake*  eoMt,  3  Leon.  268. 
If  the  extortion  is  in  levying  an  execu- 
tion, the  amount  of  extortion  must  be 
laid  and  shown,  Reg,  ▼.  Xeey. 

(or)  Two  obserrations  particularly  ap- 
ply to  this  precedent :— - 

1st.  That  Stat.  3  Ed.  I.  c.  26,  was 
only  in  affirmance  of  the  common  law, 
and  therefore  all  public  officers,  properly 
so  called,  whether  mentioned  in  that 

2f 
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monies  and  tolli  at  a  certain  turnpike  or  toU-bar  gate,  attnate  in,  ftc.  aiweHld,  on, 
&c.  with  force  and  arms,  at,  &e.  aforesaid,  unlawftiUj,  estorsivelj,  and  decsttfiiliyt 
asd  of  Ids  own  wrong,  afeorted,  eiaeted,  asked,  demanded,  and  xeeeired  of  one 
A.  Z.,  hnshandman,  the  sum  of  one  shiUing  and  sixpence,  for  a  cart  and  two  honei, 
that  is  to  say,  sixpence  for  a  cart,  and  sixpence  for  each  of  two  horses  then  and  there 
drawing  the  said  cart  belonging  to  tiini  the  said  A.  Z.  for  pemdtting  tiie  same  to 
pass  through  the  said  turnpike  or  toll-bar  gate,  under  colour  and  pretence  that  tin 
said  A.  Z.  had  neglected  to  take  out  and  obtain  firom  him  the  said  O.  B.  such  i 
ticket  or  certificate  of  composition,  and  exemption  from  toll,  as  is  permitted  by  t 
certain  act  of  Parliament  passed  in  the  thirty-sixth  year  of  the  reign  of  his  Iste 
Majesty  King  George  the  Third, intilttled  ihenimmri  the  tUU  qfikgme(\ ;  whereai 
in  truth  and  in  fact  he  the  said  A.  Z.  had  taken  and  obtained  from  the  said  0.  B. 
and  was  then  in  possession  of,  such  ticket  or  certificate  of  composition  and  exemp- 
tion as  aforesaid,  signed  with  the  name  of  the  said  O.  B.  and  dated  [Aere  Ht  out 
the  date  to  ehow  that  it  woi  wUhin  the  terme  qfthe  od],  as  in  the  said  mentkHied 
act  is  specified ;  against  the  peace,  &c. 


3,  Neglecting  the  Duties  of  a  Public  O^cc] — All  wilful  or.gross  neg- 
kcU  of  duty  in  public  officere,  especially  where  the  neglect  operates  as 
a  binderance  of  public  justice,  are  indictable  offences ;  and  where  a  duty 
is  cast  on  a  body  of  several  persons,  and  all  neglect  it,  each  is  indivi- 
dually liable  to  prosecution  and  punishment  (y),  A  coroner  is  liable  to 
indictment  for  corruptly  inducing  a  jury  to  find  an  erroneous  verdict ; 
or  for  refusing  to  take  an  inquisition  on  a  dead  body ;  or  for  not  coming 
in  convenient  time  after  notice  to  view  a  body  and  take  an  inquest 
thereon  (z).  A  constable*  is  indictable  for  neglecting  to  apprehend  an 
offender,  or  to  ^make  hue  and  cry  after  him  (a)  ;  and  an  overseer  for 
wilfully  neglecting,  to  provide  for  the  poor  (6),  refusing  to  render  his 
accounts  (c),  neglecting  to  make  a  rate  to  reimburse  constables  for 
expenses  of  passing  vagrants,  &c,,  under  14  C.  IL  c.  12,  s.  18(£f)>^^ 
for  refusing  to  receive  a  pauper  aent  under  a  legal  order  of  removal  («)• 
Whether  an  indictment  in  ordinary  cases  will  lie  against  an  overseer  or 
guardian  of  the  poor  for  not  relieving  a  pauper,  when  no  order  has  been 


statute  or  not,  seem  to  be  subject  to  in- 
dictments for  extortion ;  Dalt.  c.  41 ;  1 
Russ.  C.  &  M.  144. 

2nd.  That  the  question  of  exempt,  or 
not  exempt,  from  toll  of  a  turnpike  gate 
cannot  be  tried  on  an  indictment  of  a 
bar-keeper  fE>r  extortion,  the  general 
right  to  take  not  having  been  denied, 
nor  the  ground  of  exemption  notified, 
B,  T.  Jiism/yii,  4  Campb.  379. 

M  B.  T.  HoUmd,  5  T.  fU  607. 

(jr)  See  2  Hale,  58.  The  court  of 
king's  bench  in  one  instance  granted  an 
information  against  a  coroner  of  Shrop- 


shire for  miflcondoet  in  taking  an  inqoi- 
sition  of  death,  on  which  he  fvas  eoa- 
▼icted. 

(a)  The  Queem  ▼.  WfoH,  1  Salk.38I. 

(b)  Tawmey'e  ease,  2  Nolan,  476. 
(e)  K  ▼.  Cbmiwliyt,  5  Mod.  179. 
(d)  R.  T.  Barlow,  2  Salk.  609.    Fbr 

the  word  "  May,"  when  oecnnring  in  an 
act  dirnsting  anything  of  a  public  nature, 
is  read  "ehaU,"  8.  C.f  and  cases  on 
23  H.  YI.  c.  9 :  but  the  word  used  in 
14  C.  II.  ie  '*9hatti"  me  16  East,  309. 
(ey  R.  t.  Dmie,  Sof.  163. 
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made  for  h»  rdief,  seems  dottbtfal(/) ;  bat  there  is  no  doubt  that  he 
would  be  indictable  for  refusing  to  do  so  in  cases  of  pressing  emergency; 
or  for  neglecting  to  provide  necessary  food  and  medical  attendance  for 
the  paupers  in  his  actual  charge  (g).  And  where  an  overseer  received 
money  from  the  reputed  father  of  a  bastard  child,  bom  within  the  parish, 
as  a  composition  for  the  maintenance  of  the  child,  he  was  held  liable  to 
an  indictment  for  fraudulently  omitting  to  give  credit  for  this  sum  in  his 
accounts,  although  the  contract  was  wholly  illegal,  and  the  money  might 
have  been  recovered  back  in  an  action  by  the  party  who  paid  it  (A). 


Imdictmeut  agaifut  a  Constable  for  neglecting  to  execute  a  Justice's 
Warranifor  the  Apprehension  of  a  Person* 

That  heretofore,  to  wit,  on,  &e.  W.  N.  esqoire,  then  and  still  being  one  of  the 
jnstloefl  assigned,  8tc,  did  make  (i)  a  certain  warrant  in  writing  under  bis  hand  and 
seal,  bearing  date  on,  &c.  directed  to  the  constable  of  the  parish  of  6.  in  the  oounty 
of  D.  thereby  in  her  majesty's  name  chamng  and  commanding  the  said  eonstable 
that,  &c.  [here  eet  forth  the  worrofi/],  whidi  said  warrant,  afterwards,  to  wit,  on, 
Ste.  at,  &o.  aforesaid,  was  doly  indorsed  for  execution  by  and  in  the  name  of  X.  T. 
esqnire,  then  being  mayor  and  one  of  her  mijesty's  justices  of  the  peace  in  and  for 
the  borough  of  D.  in  the  said  county  of  D.  and  which  said  warrant  so  indorsed, 
afterwards,  to  wit,  on,  &e.  at,  &c.  was  delivered  to  T.  O.  late  of,  &c.  then  and 
still  being  constable  of  the  said  parish  of  6.  in  the  county  aforesaid,  in  due  form  of 
law  to  be  executed ;  and  the  said  T.  O.  was  then  and  there  required  to  ezeeute  the 
same  by  bringing  the  body  of  the  said  B.  R.  before  the  said  W.  N.  at  the  time 
and  place  and  for  the  purpose  in  the  said  warrant  mentioned.  And  the  jurors,  &c. 
that  although  the  said  T.  O.  could  and  might  and  ought  to  have  executed  the  said 
warrant  accordingly,  the  said  T.  O.  so  being  constable  of  the  said  township  of  6. 
in  the  county  of  D.  aforesaid,  not  regarding  the  duty  of  his  said  office,  did  not,  nor 
would,  execute  the  said  warrant  as  aforesaid,  or  otherwise  howsoever,  but  ubIbw- 
flilly,  wilfully,  obstinately,  and  contemptuously  neglected  and  reftised  so  to  do, 
and  therein  failed  and  made  defiiult ;  to  the  great  hinderance  of  public  justice,  in 
contempt,  te.  to  the  evil,  Sm.  and  against  the  peace,  &c.  {ft). 


Indictment  against  a  Headhorough  for  refusing  to  convey  a  Person 
to  Oaol  committed  by  a  Justice  of  the  Peace, 

That  on,  &o.  one  A.  B.  at,  &c  was  brought  before  O.  D.  esquire,  then  and  yet  one 


(/)  X.  V.  Meredith  end  TVnMr, 
Buss.  9i  By.  46. 

0^)  A  V.  Bootkt  Buss.  &  By.  47, 
a.  (a). 

(h)  n.  V.  Mkrtimf  2  Campb.  268. 

(t)  This  should  be  positively  sUted,  and 
not  by  way  of  recital  after  a  "  whereas," 
Jl.  V.  Cnmhuretf  Ld.  Baym,  1363 ;  see 
Mey,  V.  Wifuttf  id,  1196,  that  a  convic- 


tion on  which  a  warrant  of  distress  is 
founded,  need  not  be  set  out  in  this  in- 
dictment. 

{k)  The  33  6.  III.  c.  55,  gires  a  sum- 
mary jurisdiction  to  justices  to  punish 
parish  officers  for  neglect  of  duty,  but 
that  remedy  does  not  supersede  the  an- 
cient one  by  indictment  See  ante,  p. 
310. 
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of  tlie  juticM  of  onr  said  Lady  the  QiMon  aforesaid,  to  keep  the  peaee  in  the  eouty 
afomaid,  and  also  to  hear  and  determine  diTers  felonies,  trespasses  and  other  mil- 
demeanours  oommitted  in  the  same  oonntj,  and  the  said  A.  B.  was  then  and  there 
charged  before  the  said  O.  D.  the  said  justice  aforesaid,  upon  the  oath  of  one  F.  6. 
for  Tiolently  assanlting  and  beating  her,  against  the  peaee  of  onr  ssid  huAj  the 
Qneen,  and  thereupon  and  beeaose  the  said  A.  B.  did  then  and  there  rsAise  to  find 
snreties  before  the  said  O.  D.  the  jnstioe  aforesaid,  for  his  personal  appearsnoe  at  the 
then  next  general  quarter  session  of  the  peace  to  be  holden  in  and  for  the  said  eoontj, 
to  answer  the  said  offence,  he  the  said  O.  D.  did  then  and  there  in  due  fona  of  lav 
make  a  certain  warrant  under  his  hand  and  seal,  bearing  date  the  day  and  yeir 
aforesaid,  directed,  &e.  [ker^  reeiie  ike  wiaitHaipart  iiftke  comMttaMn/],  which 
■aid  warrant  afterwards,  to  wit,  on,  &c  at,  &c.  was  deHTcred  to  one  L.  M.  then 
being  one  of  the  headboroughs  of  the  said  parish,  then  and  there  hating  the  laid 
A.  B.  in  his  custody  for  the  said  cause,  and  the  said  L.  M.  was  then  and  there 
required  and  commanded  by  the  said  O.  D.  the  justice  aforesaid,  immedtstely  to 
oouTCy  the  said  A.  B.  to  the  said  gaol,  and  to  deliyer  the  said  A.  B.  to  the  keeper 
thereof,  together  with  the  said  warrant,  NcTertheless  the  said  L.  M.  late  of,  &€. 
the  dnty  of  his  said  office  of  headborouf^  in  nowise  regarding,  afterwards,  to  wit, 
on,  &c.  at,  &e.  unlawfully,  obstinately,  and  contemptuously  did  neglect  and  refiue 
to  couTcy  the  laid  A.  B.  to  the  said  gaol,  and  to  deliver  him,  together  with  the  Mid 
warrant,  to  the  keeper  thereof,  as  he  the  said  L.  M.  by  Tirtue  of  his  said  oiBoe 
according  to  law  should  and  ought  to  have  done ;  to  the  great  hinderanoe  of  paUie 
justice,  and  against  the  peace,  &c. 


Indictment  against  a  Township /or  burying  a  Corpse ,  after  violent 
Deaths  without  Notice  to  the  Coroner  (/). 

That  on,  &c.  one  W.  D.  died  at  the  township  of  C.  in  the  county  of  N.  a  Tiolent 

4  MSS.  Sum.  33 ;  2  Hale,  57;  7  Mod. 
10,  16;  B,  T.  Herris,  4  T.  R.  202;  3 
Leonard,  207;  Cro.  Car.  252.  (Hse 
sunt  inquirenda  ooronatoribos  dofflini 
regis ;  Imprimis,  ^um  coronatorea  hi' 
bent  mandatitm  h  balliris  dondni  regis 
Tel  hprokit  kominibme pmtrU :  A  Ed.  I. 
St.  1,  de  Coronatoribns).  Under  Alfred'i 
institutions,  a  tithing,  town,  or  liO, 
sometimes  called  a  decennary  or  frank- 
pledge, consisted  of  ten  freeholders  with 
their  families.  These  were  snretiea  and 
free  pledges  to  the  king  for  the  good  be- 
harionr  of  each  other ;  and  if  any  offence 
was  committed  in  their  district,  were 
bound  to  hate  the  offender  forthcoming. 
See  1  Bla.  Com.  114,eiting  Fleta,l,47, 
and  the  laws  of  Edward  the  Confessor, 
c.  20.  Thus  towns,  hundredsi  or  coon- 
ties  might  be  amerced  in  a  leet  for  con- 
cealment of  homicide  within  their  bonn- 
daries.  See  Madox*s  Exchequer,  389 ; 
3  Bla.  Com.  379 ;  Com.  D.  HL  Utt 
(O  3).  In  cases  of  mantlanghter,  ibere- 


(/)  In  some  of  the  earlier  editions 
an  indictment  was  here  inserted,  framed 
against  the  ehurehwerdtma  of  a  parish, 
for  not  sending  notice  to  the  coroner 
to  take  an  inquest  on  the  body  of  a 
man  who  came  to  a  Tiolent  death.  As 
that  form  did  not  seem  sustainable 
in  point  of  law  against  those  defen« 
dants,  CTcn  if  it  would  lie  against  the 
constable  of  a  township  which  has  one, 
or  against  the  township  itself,  the  pre- 
sent is  inserted  from  2  Chit.  Cr.  L. 
255. 

To  bury  the  body  of  such  an  unfor- 
tunate, (or,  as  it  seems,  of  a  person  who 
dies  a  natural  death,  if  injrrifOfi,  I  East's 
P.  C.  378, 383,)  before  or  without  send- 
ing for  the  coroner,  is  a  misdemeanour. 
See  A.  T.  Proby,  1  Lord  Ken.  250.  The 
coroner  need  not  go  e*  officio  to  take  the 
inquest,  but  ought  to  be  sent  for  by  the 
inhabitants  of  the  place  while  the  body 
is  f^ah;  per  HoH^  C.  J.,  U,  t.  Clerk, 
Sslk.  377.     See  2  Hawk.  c.  9,  s.  23  ; 
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dotj  of  hk  oftae  ia  that  bflhalf  not  ngndiiig,  altennvdfl,  and  ill»r  he  hud  inck 
aodoe,  to  wit,  od,  ace.  at,  aw.  to  ezeeate  hia  laid  oOoa  of  aod  ooneaniiig  the 
praiiaaa,  and  to  tako  inqaiaitioa  for  our  laid  Lady  tlM  Qwowi  caaeamiiif  the 
daath  of  the  aaid  ▲.  B.  accordiiig  to  the  kwa  aad  oaatoai  of  the  realm,  nalavfiiUy 
and  eonteoiptaoiiely  did  negleet  and  reftiae,  and  that  the  aaid  C.  D.  no  inqauitioB 
in  that  behalf  aa  yet  hath  taken ;  to  the  great  hindemee  of  jnatiee,  and  againat 

A  Farm  of  Indictment  against  a  Surveyor  of  the  Highway i  for  not 
mahing  a  Rate  on  all  the  Occupiers  of  Land  liable  to  Repairs  to 
pa^  for  such  according  to  Warrant  to  him  directed^  is  given  in  2 
Chiit.  Crim.  Law,  285. 

Indictment  agaiuet  an  Innkeeper  for  $iot  receiving  a  Guest,  he 
having  room  in  his  Inn  at  the  time  (m). 

That  before,  and  at  the  time  next  herein  mentioned,  T.  I.  late  of,  &e.  labovier, 
waa  an  innkeeper,  and  did  keep  a  common  inn  for  the  accommodation  of  travelleit, 
that  ia  to  aay,  a  certain  common  inn,  called  the  Bell  Inn,  together  with  certain 
atablea  for  horaas  attached  to  the  eaid  inn*  and  which  aaid  inn  and  atabki  ait 
iitnate  in  the  pariah  and  county  aforeaaid,  and  that  whilat  the  aaid  T.  I.  waa  audi 
innkeeper,  and  ao  kept  the  aaid  inn  and  atafalea  aa  aforeaaid,  to  wit,  on,  &c.  at,  &c. 
ifoe  S.  P.  W.  then  and  there  being  a  traTeller,  came  to  a  certain  outer  door  of 
the  aaid  inn,  each  outer  door  then  and  there  being  a  usual  door  of  entrance  into  the 
aaid  inn,  for  traTellera  and  other  persona,  and  then  and  there  required  the  aaidT.  I. 
to  auffer  and  permit  liim  the  said  S.  P.  W.  to  enter,  and  to  stay,  and  to  lodge  at 
the  said  inn  for  and  during  the  night  of  the  same  day,  and  to  auffer  and  permit  a 
certain  horse,  upon  which  the  said  S.  P.  W.  then  and  there  rode*  to  enter  and  ataj, 
and  lodge  in  the  said  atablea  for  and  during  the  time  aforeaaidf-f  and  that  the  said 
8.  P.  W.  waa  then  and  there  ready  end  willing,  sad  then  and  there  offered  the  aaid 
T.  I.  to  pay  him  a  reasonable  sum  of  money  for  such  lodging  for  himself  the  laid 
SL  P.  W.  and  his  said  hmnBe.t*    And  that  neither  waa  the  said  inn,  nor  were  the 


(«)  Xhia  waa  the  form  used  in  R.  t* 
/nana,  7  C.  &  P.  213.  The  defendant 
was  couTicted  and  fined  20«.  The  mar- 
gined note  is  this  :—**  An  indictment  lies 
against  an  iDnkeeper,  who  refuses  to 
raoeiTe  a  guest,  he  having  room  in  hia 
houae  at  the  time ;  [and  it  is  not  neces* 
sary  ibr  the  gueat  to  tender  the  price  of 
hia  entertainment,  if  his  rejection  is  not 
on  that  ground,  doubted  by  Lord  Abm» 
eer,  C.  B.,  FtU  ▼.  JTn^A/,  8  M.  &  W. 
275,]  and  it  is  no  defence  for  the  inn- 
keeper, that  the  guest  was  travelling  on 
a  Sunday,  and  at  an  hour  of  the  night 
after  the  innkeeper's  family  had  gone  to 
bed ;  nor  that  the  guest  refused  to  tdl 
his  name  and  abode,  aa  the  innkeeper 
had  no  right  to  inaist  upon  knowing 


thoae  particulara ;  but  if  the  guest  cope 
to  the  inn  drunk,  or  behaYCS  in  an  in- 
decent or  improper  manner,  the  inn- 
keeper is  not  bound  to  receive  him." 
Hawk.  b.  I,  c.  7B,  s.  2,  U  fhll  on  this 
point,  and  adds,  •' Alao  it  is  said,  tbata 
person  keeping  a  common  ino  may  be 
oompelled  by  the  eonstable  of  the  town 
to  receive  and  entertain  as  his  goeat  saok 

a  person  as  above,  being  a  traveller.  A 
traveller  is  entitled  to  reaaonable  sooobh 
modation,  but  cannot  aetoet  a  paitiealar 
room,  or  insist  on  sitting  up  allni|^ta 
a  bed  room  when  asitting  room  ia  ofoed ; 
an  innkeeper  muat  admit  all  peraona  who 
^ply  peaceably  to  be  admitted  aa  guealBt 
Sawtkom  V.  fftmmomi,  C.  &  Kir.  404 ; 
aee  Smnkeyr.  AV^rd,  3  M.  &  W.  248. 
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said  stables,  at  the  time  of  snoh  applicatioii  bj  the  said  S.  P.  W.  as  aforesaid,  folly 
oecapied,  but  there  was  then  and  there  sufficient  room  in  the  said  inn  for  the 
accommodation  and  entertainment  of  the  said  S.  P.  W.  therein,  and  there  was  then 
and  there  sofioient  room  in  the  said  stable  for  the  aeeommodation  and  entertain- 
■ml  of  the  said  horse  for  and  dwing  the  time  aforeaaid  ;*  but  that  the  said  T.  I. 
not  regarding  his  duty  as  sooh  innkeeper,  did  not,  nor  wenld,  at  tiie  said  time  when 
he  was  ao  reqnested  as  aforesaid,  snffer  or  permit  the  said  8.  P.  W.  to  enter  to  stay 
or  lodge  at  the  said  inn  as  aforesaid,  during  the  time  aforesaid^  nor  did  nor  wonld 
the  said  T.  I.  at  the  said  time  when  he  was  so  requested  as  aforeaaid,  suffer  or 
permit  the  said  horse  of  the  said  S.  P.  W.  upon  which  the  said  S.  P.  W.  rode  as 
aforesaid,  to  enter  or  lodge  in  the  said  stables  for  or  during  the  time  aforesaid,  but 
so  to  do  the  said  T.  I.  &en  and  there,  without  any  svAdent  cause,  wholly  neglected 
and  reftised ;  to  the  great  damage  ef  the  said  S.  P.  W.,  to  the  evil  example  of  all 
persons  in  the  like  caee  offending^  and  sgainat  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Second  CtnaU. — ^That  whilst  the  said  T.  I,  was  such  innkeeper,  and  so  kept  the 
said  inn  and  stables  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said  S.  P.  W.  then  being 
a  traTcller,  came  to  a  certdn  outer  door,  &c.  (ju  m  the  fint  eounit  omitting  th€ 
wordi  httwom  the  f  ^^  t*}* 

[TUrd  CbMi/.F— Similar  to  the  second,  enoept  thai  it  alao  omitted  the  allegation 
between  f*  and  *  and  all  mention  of  the  horse.] 

Fowrth  Count, — ^That  whilst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the  said  S.  P.  W.  then  and  there 
being  a  traveller,  came  to  the  said  inn,  and  then  and  there  required  the  said  T.  I. 
to  suffer  and  permit  him  the  said  S.  P.  W.  to  enter,  and  to  stay,  and  to  lodge  at 
Hie  said  inn  for  and  during  a  reasonable  time  for  the  rest  and  relipeshment  of  him 
the  said  8.  P.  W.  in  the  said  inn,  and  that  the  said  T.  I.  not  regarding  his  duty  as 
such  innkeeper,  did  not,  nor  would,  at  the  said  time  wlien  he  was  so  requested 
aa  last  aforesaid,  suffer  or  permit  the  said  S.  P.  W.  to  enter  or  stay,  or 
lodge  at  the  said  inn,  as  last  aforesaid,  but  so  to  do  the  said  T.  I.  then  and 
there,  without  any  sufficient  cause,  wholly  neglected  and  refused;  to  the  great 
damage,  ftc.  ftc.  (n). 


SECTION  XIX. 

OrDKRS   of   JuSTICBt— D18OBBTINO. 


Offence  indiciableJ] — Disobedience  to  an  order  of  sessions  (a),  or  to 
an  order  made  by  justices  out  of  sessions,  in  a  matter  over  which  they 
have  jurisdiction  (p),  whether  by  statute  (9)  or  at  common  law,  is  a 

(«)  This  precedent^  may  be  classed  Oxford  Beeorder*e  eaee, 

under  neglects  of   duties  imposed  by  (p)  B.  ▼.  Balme,  Cowp.  650 ;  B,  v. 

eommou  law.  FemiUe^f  1  T.  R.  316. 

(e)  B.  V.  Bobituon,  2  Burr.  R.  799,  (9)  Bep.  v.  Bimungham  and  Qloueee^ 

800;  B,  V.  BartUtt,  2  Seas.  Cas.  176;  ter  Baihoaif  Con^mi^,  ante. 
see  Beg.  v.  Hotnev  and  otkere,  Q.  B. 
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misdemeanour  at  common  law,  as  a  contempt  of  public  justice,  whether 
another  and  more  summary  remedy  b  or  is  not  ayaflable.  And  this  rule 
applies  to  corporations  aggregate  (r)  as  well  as  all  other  persons  men- 
tioned in  the  ordery  and  on  whom  it  has  been  duly  served ;  and  though 
particular  officers  of  a  society  may  have  ceased  to  hold  the  offices  in 
respect  of  which  it  was  addressed  to  them  in  particular,  they  are  still 
bound,  as  members^  to  use  their  best  endeavours  to  cause  it  to  he 
obeyed  («).  But  before  any  indictment  for  disobedience  of  such  an 
order  can  be  sustained,  it  must  be  personally  served  on  the  parties  who 
are  bound  to  obey  it ;  and,  therefore,  an  indictment  charging  a  con« 
tempt,  by  six  persons,  of  an  order  which  was  only  stated  to  be  sened 
on  four  of  them,  was  holden  bad  on  demurrer  (/).  On  the  trial  of  such 
indictment,  the  court  will  not  enter  into  any  of  the  merits  of  the  original 
case,  nor  into  formal  objections  to  the  indictment  which  do  not  appear 
on  the  order  itself  (tc) ;  for  it  would  be  absurd  that  a  party  should,  by 
a  contempt,  procure  a  revision  of  the  judgment  of  a  competent  tri- 
bunal ;  but  if  it  appear  on  the  face  of  the  conviction  that  the  justices 
had  no  jurisdiction  to  make  the  order,  which  was  disobeyed,  it  is  utterly 
void,  and  the  defendant  should  be  acquitted  at  the  trial,  without  being 
left  to  bring  a  writ  of  error,  though  the  want  of  jurisdiction  may  appear 
on  the  record  (x).  Though  such  previous  orders  as  are  the  fonndatioa 
of  the  magistrates*  power  must  be  recited,  or  at  least  referred  to  in  the 
indictment  (y),  the  bare  recital  in  such  orders  of  the  facts  necessary  to 
give  the  magistrates  jurisdiction  to  make  them,  will  not  prove  those 
facts  to  exist,  nor  will  reciting  the  orders  in  htec  verba  dispense  with 
the  necessity  of  establishing  the  truth  of  the  &cts  there  stated  (z).  The 
punishment,  on  conviction,  may  be  fine  and  imprisonment,  in  the  dis* 
cretion  of  the  court  (a). 


(r)  See Reff.r,  Birmingham  amd  GUm- 
cuter  Railway  Companp,  ante, 

(#)  B.  ▼.  Ga$ht  1  Stark.  N.  P.  C. 
441.  See  R,  v.  Wade  and  anotkir,  I  B. 
&  Adol.  861. 

(/)  R»  ▼.  Kmgeion  and  otAen,  8 
Esut,  R.  41. 

(«)  n.  ▼.  Miiion,  3  Sap.  R.  200, 
note ;  4  Doug. ;  Caldeeot,  536,  8.  C, 

(jp)  JR.  T.  Hollie,  2  Stark.  C.  N.  P. 
536.  Abbott,  C.  J.  There  magis- 
tratea  acting  under  the  building  act,  14 
G.  III.  c.  78,  had  ordered  a  building 
to  be  removed,  aa  an  encroachment  on  a 
highway,  and  their  order  was  confirmed 
at  the  sessioni ;  when,  in  fact»  it  was 
not  stated  in  the  conviction  to  extend  so 


far  into  the  road  as  to  be  contnrf  to 
the  act,  so  that  the  order  of  justioei  was 
utterly  void. 

Of)  it.  T.  White,  Cald.  183. 

iz)  R.  ▼.  Gilket,  8  B.  &  C.  439. 

(a)  In  many  local  acts  of  modem 
date,  particularly  those  obtsmed  hj 
railway,  canal,  and  water-work  compa- 
nies, dauses  are  found,  which  point  out 
a  course  for  recovering  compensation  for 
the  damages  sustained  from  their  woriJt 
to  be  asseased  by  a  jury  at  the  qoarter 
sessions,  and  go  on  to  provide  that  that 
court  is  to  give  judgment  on  the  rerfictp 
which  judgment  is  to  constitute  one  of 
its  records  for  all  intents  and  pnrposea. 
But  it  appears,  that  without  spedalpro- 


44% 


0«DBRa  OF  JUSTICM. 


nd  mm  ttim^fH  a  mamber  of  a  oertain  frtandly  sodstj,  oalled»  &c.  urtumitfi* 
aad  liolden  at,  &o.  by  Tiiioa  of  a  oertain  aet  of  parliament  made  and  paeied  in 
the  parliament  of  our  Lord  the  late  King  Geoige  the  Fonrth,  holden  at  Weitmin- 
iter,  in  the  county  of  Middleeez,  in  the  tenth  year  of  the  reign  of  our  said  Lord 
the  late  King,  entitled  "  An  Act  to  consolidate  and  tmend  the  Laws  relating  to 
Friendly  Societies,"  the  rules,  orders,  and  regulations  of  whtdi  said  society  were  duly 
confirmed  and  enrolled  aceovding  to  the  dlreetions  d  the  said  aot  of  pariiament  (d). 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  aooordiag 
to  one  of  the  said  rules,  ordert,  and  xegnlati<nu,  it  was  amongst  other  thingi 
ordained,  that,  &c.  [here  »et  forth  the  ruU  which  the  society  has  broken f  and  eon- 
teming  which  the  order  woe  made].  And  the  jurors  aforesaid,  on  their  oath  afore- 
said,  do  farther  present,  that  by  the  said  rules,  orders,  and  rogulationa,  it  was  and 
is  directed  that  any  matter  in  dispute  between  tiie  said  society  and  any  meaiber 
thereof  shefuldiand  shall  be  decided  by  jnstloes  of  our  Lord  the  King  [or  Lady 
tiie  Queen,  of  it  may  Htmd  m  the  nde  roeUei],  assigned  te  keep  the  peace  of  ear 
aald  Lord  the  King,  In  and  for  the  county  of  b    And  the  jurors  afere- 

said,  on  their  oath  aforesaid,  do  farther  present,  that  the  said  A.  B.  haiing 
been  admitted  a  member  of  the  said  society  aforesaid  before  the  making  the  ordar 
heiinaller  mentioned,  had  been,  contrary  to  the  said  first-mentioned  rule,  order, 
and  regulation,  expelled  from  the  said  society,  and  dapriyed  of  eertsin  relief  sad 
maintenance,  to  which  he  considered  himself  entitled  according  to  the  said  fizf  t* 
mentioned  rule,  order  and  regulation,  bythe  stewards  of  the  aaid  aoeiety  tat  tiie 
time  being,  and  other  officers  and  members  thereof:  and  that  S.  F.  end  C.  D. 
stewards  of  the  said  society  for  the  time  being,  had  ne^eoted  and  refuaed  to  ooaiply 
with  the  said  first-mentioned  rule,  order,  and  regulation,  and  the  said  A.  B.  thoagkt 
himsdf  aggriered  thereby,  and  thereupon  made  complaint  thereof  to  J.  P.  one  of  her 
majesty's  justices  of  the  peace,  assigned  to  keep  the  peace,  and  hear  and  dstenaioe 
dirers  felonies,  trespasses,  and  other  misdemeanours  committed  in  the  said  countj, 
and  rettding  in  the  said  county  aforesaid,  against  B.  F.  late  of,  &c.  and  C.  D.  UUe 
of,  &€•  who  then  and  from  thence,  until  and  At  the  time  of  the  disobedience  of  the 
order  hereinafter  mentioned,  were  stewards  of  the  said  society ;  and  the  said  E.  F. 
and  C.  D.  were  thereupon  duly  9ummoned{e)  by  the  said  justice  to  appesr  belbre 
him  or  some  other  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  oonnty, 
at  a  conTenient  time  and  place  named  in  such  summons.    And  the  jurors  afomsid, 
on  their  oath  aforesaid,  do  further  present,  that  thereupon,  heretofore,  to  wit,  on, 
fto.  at,  &c«  the  said  B.  F.  and  C.  D.  appeared  purauant  to  the  said  sumnona  (/)% 
before  J.  F.  and  S.  P.  being  two  of  the  justices  of  our  Lady  the  Queen,  in  and  for 
and  residing  in  the  said  county,  the  said  A.  B.  being  also  then  and  there  present ; 


reftne  to  appear  on  summons  tot  that 
-purpose  duly  served  on  him,  or  having 
appeared,  to  make  a  sufltoient  defence  in 
anawer  to  the  complaint,  to  grsnt  a  war- 
rant of  distress  against  the  goods  of  the 
offender,  in  order  to  levy  tiie  sum  ad- 
judged to  the  complainant,  with  all 
oeots  attending  the  complaint. 

(d)  This  averment  was  held  sufficient 
on  33  G.  in.  e.  54,  s.  15,  (now  r^)ealed 
by  10  O.  IV.  0. 56),  without  alleging  the 


rulea  to  have  been  filed ;  lU  v.  GUittt 
8  B.  &  C.  861. 

(e)  10  6.  IV. o. 56, s. 25 ;  see49a 
III.  c.  125,  s.  4,  repealed  by  10  6.  IV. 
c.  56. 

(/)  It  ia  scarcely  necessary  to  ob« 
aerve,  that  if  the  parties  sumniODed  ds 
appear,  but  do  not  show  suffideat  caase 
why  the  order  should  not  be  made,  aad 
it  is  actaally  made,  the  allegations  mait 
be  conformable  with  the  facts. 


■ 
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and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privatdy  whipped 
(if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment." 

This  provision,  it  will  be  observed,  applies  to  all  cases  of  property 
stolen,  to  steal  which  is  made  by  this  act  a  misdemeanour ;  as  wills, 
records,  and  title-deeds ;  to  all  cases  of  embezzlement  by  every  de- 
scription of  agent ;  to  all  cases  where  the  things  received  have  been 
obtained  by  false  pretences ;  and  to  every  species  of  property,  whether 
goods,  money,  or  securities.  This  offence,  like  febnious  receiving, 
may  be  tried  in  any  county  where  the  goods  have  been  in  possession 
of  Uie  receiver,  or  in  that  where  the  principal  offence  was  committed  (A). 

Indictment  for  receiving  Ooods  obtained  by  False  Pretences. 

That  A.  B.  late  of,  Sus.  on,  &c.  at,  &e.  nnlawfiilly,  knowingly,  and  franduleatij 
did  reoeiTe  ten  gold  watchea,  of  the  valne  of  one  hundred  ponnda,  of  the  goods  and 
ehattela  of  E.  F.  bj  one  C.  D.  then  lately  before  nnlawfnllj  Maimed  fmm  the  mi 
E.  F.  hfffake  prttenees  (i),  that  ia  to  aaj,  by  fSUaely  pretending  that  he  the  laid 
C.  D.  waa  the  aer?ant  of  one  G.  H.  and  had  been  sent  bj  the  said  6.  H.  for  the 
said  watchea  to  be  inspected  bjlum,  whereaa,  in  truth  and  in  fiict,  he  the  aaid  C.  D. 
waa  not  the  aenrant  of  the  said  G.  H.  nor  sent  bj  him  for  the  aaid  watchea  to  be 
inspected  bj  him,  or  for  any  other  purpoae  whataoever ;  he  the  aaid  A.  B.  at  the 
time  he  ao  receiTed  the  aaid  gold  watchea,  on,  Sec.  at.  Sec.  then  and  there  weiliaow- 
kig  the  same  to  Move  been  eo  wdmqfuUp  obtained  by  the  aaid  C.  D.  from  the  end 
E.  F.  by  the  false  pretences  afocesaid ;  against  the  form  of  the  statate,  Stc.  and 
againat  the  peace,  Sec. 


SECTION  XXI. 

Records,  AffidavitSi  Original  documents,  &c.— Stealing  or 

Destroying. 

Offence  under  7  ^  8  G.  /  K.  c.  29,  s.  2 1 .]— The  records  and  proceedings 
of  courts  of  justice  were  not  the  subjects  of  larceny  at  common  law,  nor 
was  any  adequate  punishment  provided  for  defacing  them.  To  remedy  this 
evil,  the  7  &  8  G.  IV.  c.  29  enacu  by  s.  21  :  ''That  if  any  person  shall 
steal,  or  shall,  for  any  fraudulent  purpose,  take  from  its  place  or  deposit 
for  the  time  being,  or  from  any  person  having  the  lawful  custody  thereof, 


(h)  7  8tS  G.  IV,  c.  29,  a.  56.  WiUon,  2  Moo.  C.  C.  62.    "Unliw- 

(i)  Essential  to  be  aUted :   aa  also  fully  taken  and  carried  away,''  will  not 

that  the  receiver  knew  them  to  be  ao  auSice,  8,  C. 

unlawfolly  obtained,  JUf.  v.  FHneei 


n» 


tf'j 
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penont  anembling  together  with  an  inieniion  to  do  a  thing,  which,  if 
it  be  ezecated,  wiU  make  them  rioters ;  and  actnally  making  a  motion 
towards  the  execution  thereof  (m). 


Unlawful  Assembly  f  what] — An  unlawful  assembly,  according  to 
the  common  opinion,  is  a  disturbance  of  the  peace,  by  persons  barely 
assembling  together  with  an  intention  to  do  a  thing,  which,  if  it  were 
executed,  would  make  them  rioters,  but  neither  actually  executing  it, 
nor  making  a  motion  towards  the  execution  of  it  (n). 

But  (Hawkins  adds)  this  seems  altogether  much  too  narrow  a  defini- 
tion. For  any  meeting  whatever  of  great  numbers  of  people,  with 
such  circumstances  of  terror  as  cannot  but  endanger  the  public  peace, 
and  raise  fears  and  jealousies  among  the  queen's  subjects,  seems  pro- 
perly to  be  an  unlawful  assembly  ;  as  where  great  numbers  complain- 
ing of  a  common  grievance  («.  g,  the  inclosure  of  land,  in  which  they 
all  claim  a  right  of  common  (o) )  meet  together,  armed  in  a  warlike 
manner,  in  order  to  consult  together  concerning  the  most  proper  means 
for  the  recovery  of  their  interests :  for  no  one  can  foresee  what  may  be 
the  event  of  such  an  assembly  (p).  It  has  been  lately  laid  down  that 
the  meeting  must  be  under  such  circumstances  as  would  give  firm  and 
rational  men  reasonable  ground  to  fear  breach  of  the  peace  (q). 

Also  an  assembly  of  a  man's  friends  for  the  defence  of  his  person, 
against  those  who  threaten  to  beat  him,  if  he  go  to  such  a  market,  or 
the  like,  is  unlawful ;  for  he  who  is  in  fear  of  such  insults  ought  to 
demand  surety  of  the  peace,  and  not  make  use  of  such  violent  methods 
which  cannot  but  be  attended  with  the  danger  of  raising  tumults  and 
disorders  to  the  disturbance  of  the  public  peace.  Yet  an  assembly  of 
a  man's  friends  in  Ms  oum  house,  for  the  defence  of  the  possession 


(m)  Hawk.  B.  1,  0.  65,  s.  8 ;  19  Yin. 
Abr.  tit.  mois. 

(«)  Hawk.  B.  1,  e.  66.  8te  Jt.  y. 
JBJrl,  5  C.  &  P.  154«  and  the  Charge  of 
TSndait  C.  J.,  at  Stafford  special  com- 
miiaiim  m  1842 :  C.  H  liar.  661. 

IWitoJii^  or  DriUmg  to  Uu  qfArmSf 
ife."] — ^Bj  60  G.  III.  c.  1,  erery  person 
who  shall  be  present  at  an  j  meeting  or 
assemblj  for  the  purpose  of  training 
and  drilling  any  other  person  to  use  of 
anns,  or  the  praetioe  of  atUitary  ezereiae, 
moTements,  Sec.  or  who  shall  train  or 
driU  any  person  to  such  practices,  &c. 
or  who  shaU  aid  and  assist  therein,  with- 
out lawfU  authority  from  his  mijiesty, 
or  lord-lieutenant  or  two  justices  of  the 


county,  riding,  &e.  being  l^gaUy  oon- 
Yieted  thereof  (I.  e.  by  IndictmeDt  sod 
rerdiot),  shall  be  liable  to  fine  and  im- 
prisonment for  a  space  not  exceeding  two 
years.  And  aH  persons  so  assembled, 
Sec.  may  be  detained  and  eomssitted  for 
trial,  unless  sufficiently  bailed  until  next 
assises  or  sessions,  genoal  or  qnarteriy. 
But  proaeentioBs  must  be  eosuDeaood 
within  six  months  alter  the  eoramiuian 
of  the  offence. 

(o)  This  instanoe  is  put  by  Hawkini, 
B.  1,  c.  65,  s.  8,  in  defining  a  **roiit*' 

Cp)  Hawk.  B.  1,  c.  65,  s.  9;  4  BU. 
Com.  142. 

(f )  AUhnm,  B.,  in  Re^.  r.  Vimsmi, 
9  C.  &  P.  91  (c  Chm'tUi^s  tern). 
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he  is  as  mach  a  rioter  as  if  he  had  at  first  assembled  with  them  for  the 
'Same  purpose ;  inasmuch  as  he  has  no  pretence  to  contend  that  he  came 
innocently  into  the  company,  but  appears  to  have  joined  himself  unto 
them,  with  an  intention  to  second  them  in  the  execution  of  their  unlawful 
enterprise ;  and  it  would  be  endless  as  well  as  superfluous^  to  examine 
whether  every  particular  person  engaged  in  a  riot  were,  in  truth,  one  of 
the  first  assembly,  or  actually  had  a  previous  knowle^e  of  the  design 
of  its  movers  (a). 

It  has  been  hoMen,  that  the  enterprise  ought  to  be  accompanied  with 
some  offer  of  violence,  either  to  the  person  of  a  man  or  to  his  posses- 
sions, as  by  beating  him,  or  forcing  him  to  quit  the  possession  of  his 
lands  or  goods,  or  the  like ;  and  from  hence  it  seems  to  folbw,  that 
persons  riding  together  on  the  road  with  unusual  weapons,  or  otherwise 
assembling  together  in  such  a  manner  as  is  apt  to  raise  a  terror  in  the 
people,  without  any  offer  of  violence  to  any  one  in  respect  either  of  his 
person  or  possessions,  are  not  properly  guilty  of  a  riot,  but  only  of  an 
unlawful  assembly  (fi).     However  it  seems  clearly  to  be  agreed,  that  in 
every  riot  there  must  be  some  circumstance  either  of  actual  force  or 
violence,  or  at  least  of  an  apparent  tendency  thereto,  as  is  naturally  apt 
to  strike  a  terror  into  the  people,  as  the  show  of  arms,  threatening 
speeches,  or  turbulent  gestures  (5):  for  every  such  offence  must  be 
laid  to  the  terror  of  the  people  (c).    And  from  hence,  adds  Hawkins, 
**  it  clearly  follows  that  assemblies  at  wakes  or  other  festival  times,  or 
meetings  for  exercise  of  common  sports  or  diversions,  as  buU-baitiog 
[but  see  now  5  &  6  W.  IV.  c.  59,  s.  3],  wrestling,  and  such  like,  are 
not  riotous.     And  from  the  same  ground  also  it  seems  to  follow,  that 
it  is  possible  for  three  persons  or  more  to  assemble  together  with  aa 
intent  to  execute  a  wrongful  act,  and  also  actually  to  perform  their  in- 
tended enterprise,  without  being  rioters ;  as  if  a  competent  number  of 
people  assemble  together  in  order  to  carry  off  a  piece  of  timber  to  which 
one  of  the  company  has  a  pretended  right,  and  afterwards  do  carry  it 
away  without  any  threatening  words  or  other  circumstances  of  terror." 
He  adds,  that  by  parity  of  reasoning,  the  assembling  together  in  a 
peaceful  manner  to  do  a  thing  contrary  to  a  statute  (e.  g.  to  celebrate 
mass),  and  afterwards  peaceably  performing  the  thing  intended,  cannot 
be  a  riot  (d). 

Whether  the  proclamation  from  the  riot  act,  1  G.  I.  c.  5,  be  read  or 

(a)  Hawk.  B.  1,  c.  65,  s.  3.  373. 

(*)  Id.  8.  4.  (d)  Hawk.  B.  1,  c.  65,  «.  5. 

(c)  Id,  ib. ;  R.  T.  HnghtM,  4  C.  &  P. 
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not,  the  common  law  misdemeanour  of  riot  remains,  and  magistrates, 
constables,  and  even  private  persons  may  disperse  the  offenders,  and  by 
force  if  it  cannot  be  otherwise  accomplished  («). 

Indictment  for  a  Riot, 

That  A.  B.  late  of,  &c.  C.  D.  late  of,  &c.  £.  F.  late  of,  &c.  with  divers  evil 
disposed  persons,  to  the  number  of  ten  or  more,  to  the  jurors  aforesaid  as  yet  un- 
known, on,  &c.  with  force  and  arms,  at,  &c.  did  unlawfully,  riotously,  routously, 
and  tomultnously  assemble  and  meet  together  to  disturb  the  peace  of  our  Lady  the 
Qneen  (/),  and  being  so  then  and  there  assembled  and  gathered  together,  did  then 
and  there  make  great  noise,  riot,  tumult,  and  disturbance,  and  then  and  there 
unlawfully,  riotously,  routously,  and  tumultuously  remained  and  continued  toge- 
ther, making  such  noises,  tumults,  and  disturbances  for  a  long  space  of  time,  to 
wit,  &c.  to  the  great  terror  (jgi)  and  disturbance,  not  only  of  the  liege  subjects  of 
our  said  Lady  the  Queen  there  inhabiting  and  residing,  but  of  all  the  other  liege 
subjects  of  our  said  Lady  the  Queen  there  passing  and  repassing  in  and  along  the 
public  streets  and  queen's  common  highways  there,  in  contempt,  &c.  and  against 
the  peace,  &c. 

Punishment  of  Riot,"] — Hard  labour  may  be  ordered  on  conviction, 
3  G.  IV.  c.  114  ;  and  costs  of  prosecution  are  allowed,  7  G.  IV,  c.  64, 
a.  23. 


SECTION  XXIII. 

Solicitations  to  commit  Offences. 

Every  soh'citation  of  another  to  commit  an  indictable  offence* 
whether  felony  or  misdemeanour,  is  itself  an  act  amounting  to  a  mis* 
demeanour  at  common  law  {ante,  Ch.  VI.  sect.  1).  Thus,  to  solicit 
a  servant  to  steal  the  goods  of  his  master  is  a  misdemeanour,  al- 
though no  felonious  act  be  done  in  pursuance  of  the  incitement,  or 
any  farther  step  beyond  the  soliciting  be  taken  towards  the  commis- 
sion of  the  felony  (/«).     Again*  to  solicit  a  member  of  the  privy  council 


(e)  R.  V.  Purzy,  6  C.  &  P.  81. 

(/)  It  is  said  that  an  unlawful  purpose 
of  assembly  most  be  shown  ;  but  this 
seems  doubtful,  as  a  riot  may  occur, 
though  the  original  object  of  the  meet- 
ing was  lawful.  See  R.  v.  OuUton,  2 
Ld.  Raym.  1210. 

(jji)  These  words  are  essential  to  sus- 
tain a  charge  of  riot ;  but  if  the  indict- 
ment omit  them,  and  riotous  acts,  as 


cutting  down  fences,  &c.  are  proved,  it 
will  still  support  a  conviction  of  an 
**  unlawful  assembly,"  R.  ▼.  Cojpf  4  C. 
&  P.  538.  Parke,  B. :— So,  if  after  as- 
sembling  for  what,  if  executed,  would 
make  the  parties  rioters,  they  separate 
without  carrying  their  purpose  into  ef- 
fect, R,  V.  Birt,  5  C.  &  P.  154,  Patte- 
tiMf  J. 

(A)  R.  T.  Higgms,  2  East,  R.  5. 

2o 
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to  accept  a  bribe  for  the  disposal  of  an  office  (i) ;  to  promise  money  to 
a  member  of  a  corporation  if  he  will  vote  for  a  particular  iodiTidual  as 
mayor  (A) ;  or  to  offer  a  bribe  to  a  juryman  (/),  are  themselves  misde- 
meanours ;  and  the  same  principle  applies  to  all  cases  where  an  ineffec- 
tual attempt  is  made  to  induce  another  to  commit  an  offence.  On  a  pro- 
secution for  a  misdemeanour  in  inciting  another  to  commit  felony,  it  is 
not  necessary  for  the  prosecutor  to  show  negatively  that  the  felopy  was 
not  completed ;  but  he  may  leave  it  to  the  defendant  to  sliow,  if  he 
think  fit,  that  the  misdemeanour  was  merged  in  the  greater  offence ; 
or,  in  the  absence  of  such  proof,  he  may  be  convicted  of  the  solicita- 
tion (m). 

Indictment  for  soliciting  a  Woman  to  commit  Perjury ^  by  sweanng 

a  Child  to  an  Innocent  Person  (n). 

That  A.  B.  late  of,  &c.  being  a  wicked  and  eril-dispoied  penon,  and  minding  and 
intending  great  ii^nrj  to  one  C.  D.  of,  &c.  a  good  and  Talnable  subject  of  our  nid 
Ladj  the  Qneen,  and  nignitlj  to  canw  and  procnre  liim  to  be  put  to  great  chaiget 
and  expense  of  hia  monies,  and  to  ghre  security  for  the  maintenance  of  a  child,  of 
which  one  E.  F.  spinster,  was  on,  &c.  pregnant,  and  which  by  the  laws  of  this  realm 
was  likely  to  beeome  a  bastard,  did  on  the  same,  &e.  aforesaid,  at,  &c.  aforeaaid, 
unlawfully  and  wickedly  solicit,  instigate,  persuade,  and  procure  the  said  E.  F. 
to  go  before  one  of  the  justices  of  our  said  Lady  the  Queen,  assigned,  &e.  and  that 
she  the  said  E.  F.  in  oonsequenoe  of  such  solicitation,  instigatioa,  perauaaioo,  and 
procurement,  did  go  in  her  own  proper  person  before  6.  H.  one  of  the  justices  of 
our  said  Lady  the  Queen,  assigned,  &c.  and  then  and  there  did,  &c.  [state  thefilU- 
tUm]^  whereas  in  truth  and  in  fret  he  the  said  A.  B.  at  the  time  when  he  so  ea- 
deavonred  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and  swear 
as  aforesaid,  then  and  there  well  knew  that  the  said  C.  D.  would  be  put  to  great 
charges  and  expense  of  hia  monies,  if  she  the  said  E.  F.  would  swear  as  sloreaaid ; 
sad  whereas  in  truth  and  in  faet  he  the  said  A*  B.  at  the  said  time  when  he  so  «• 
deavonred  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath  and  svear 
as  aforesaid,  had  no  reasonable  or  probable  cause  whatsoever  to  suspect  or  imagine 
that  the  said  C.  D.  was  the  father  of  such  child,  but  on  the  contrary  thereof,  the 
said  A.  B.  was  then  and  there  informed  by  the  said  E.  F.  that  he  the  said  A.  B.  vai 
the  father  of  such  diild,  of  which  she  the  said  E.  F.  was  so  pregnant  as  aforesaid; 
and  wheraaa  in  truth  and  in  fad  she  the  said  E.  F.  never  told  or  informed  hhn  the 
said  A.  B.  that  the  said  C.  D.  was  the  fother  of  such  child ;  and  whereas  in  truth 
and  in  fact  he  the  said  A.  B.  so  wickedly  and  unlawfully  endeavoured  to  persuade, 
solicit,  and  instigate  the  said  E.  F.  to  swear  as  albiesaid,  in  order  that  he  the  said 


(•)  R,  v.  VoMghan,  4  Burr.  R.  2494. )  er  GroM,  J.    See  Index,  tit.  Mtrger. 

{k)  R.  V.  Pl^mpton^  2  Ld.  Raym.  (n)  To  solicit,  or  attempt  to  persuade 

1377.  a  witneaa  to  swear  falsely,  though  such 

(/)  Youmg^t  cMe,  cited  2  East,  R.  14.  soliciUtion  be  ineffectual,  is  a  raisde- 

1 6 .  meanour  at  common  law,  R,  v.  Edwardtt 

(m)  R.  ▼.  Hiffms,  2  East,  R.  19, 20.  dted  in  SeoJUld's  CMte,  Cald.  400. 
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offence,  sIrU.  5  6. 1,  c.  27, 23  G.  II.  c.  13,  s.  1,  Rnd  25  G.  III.  c.  67, 
8.  6, 7,  hRving  been  repealed  by  5  G.  IV.  c.  97. 


SECTION  XXIV. 

Spring-Guns  and  Man-Traps— Setting. 

The  setting  spring-guns  and  man-traps  for  the  defence  of  property 
with  sufficient  notice  brought  home  to  the  party,  having  been  holden 
lawful  (p),  Stat.  7  &  8  G.  IV.  c.  18,  s.  1,  enacted,  ''That  if  any 
person  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  spring- 
gun,  man- trap,  or  other  engine  calculated  to  destroy  human  life, 
or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same,  or 
whereby  the  same,  might  destroy  or  inflict  grievous  bodily  harm  upon 
a  trespasser  or  other  person  coming  in  contact  therewith,  the  person  so 
setting  or  placing,  or  causing  to  be  so  set  or  placed,  such  gun,  trap,  or 
engine  as  aforesaid,  shall  be  guilty  of  a  misdemeanour." 

And  by  s.  3,  *'  If  any  person  shall  knowingly  and  wilfully  permit  any 
such  spring'gun,  man- trap,  or  other  engine  as  aforesaid,  which  may 
have  been  set,  fixed,  or  lefl  in  any  place  then  being  in,  or  afterwards 
coming  into,  his  or  her  possession  or  occupation,  by  some  other  person 
or  persons,  to  continue  so  set  or  fixed,  the  person  so  permitting  the 
same  to  continue  shall  be  deemed  to  have  set  and  fixed  such  gun,  trap, 
or  engine,  with  such  intent  as  aforesaid.*'  But  by  s.  4,  these  provisions 
are  restricted  from  extending  to  any  man-trap,  spring-gun,  or  engine 
set  from  sunset  to  sunrise  in  a  dwelling-house  for  its  protection ;  and 
by  8.  2,  from  rendering  illegal  such  gins  or  traps  as  may  have  been  or 
may  be  usually  set  with  the  intent  of  destroying  vermin.  The  punishment 
may  be  fine  and  imprisonment,  or  either,  in  the  discretion  of  the  court. 


Indictment  for  unlawfully  setting  a  Spring-Gun. 

That  A.  B.  late  of,  &c.  on,  &c.  with  force  and  arms,  at,  &c.  knowinglj  and  on* 
Uwfolly  did  aet  and  place,  and  caoae  to  be  set  and  placed,  in  a  certain  wood  of  bim 
the  said  A.  B.  there  situate,  a  spring-gan,  being  an  engine  calculated  to  inflict 
grierous  bodily  harm,  the  same  being  then  and  there  loaded  with  gunpowder  tod 


(p)  Ilott  ▼.  Wilk8,  3  B.  &  Aid.  304. 
This  decision  turned  entirely  on  the  de- 
fendant having  had  notice ;  and  in  a  case 
where  a  spring-gan  was  set  without  no- 
tice, in  a  garden  completely  walled  round, 
and  at  a  distance  from  the  defendant's 


house,  and  plaintiff,  who  had  climbed 
over  after  a  strayed  fowl,  was  shot,  he 
was  held  entitled  to  recoTer,  Bird  ▼. 
Holbrook,  A  Bing.  628  ;  1  M.&  P.  607, 
S,  C;  Jay  v.  Whitfield,  3  B.  &  Aid. 
308 ;  4  Bing.  644,  S.  C, 
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cttl ;  that  11  to  mj,  with  the  fnndnle&t  purpoae  aad  inteot  of  preteatiBg  E.  F., 
O.  H.,  and  I.  IL  from  obtainiDg  and  leoeivinE  oeitain  monia,  goods  and  chattels, 
in  and  by  the  aaid  wiU  bequeathed  to  them  by  the  nid  C.  D.  at  the  death  of  the 
■ud  C.  D.  and  of  obtainiDg  for  himielf  the  laid  A.  B.  a  ahare  thereof  ai  the  next  of 
kin  of  the  laid  C.  D.  at  and  after  the  death  of  the  said  C.  D. ;  againat  the  fonn,&c. 
and  against  the  peace,  &c. 


SECTION  XXVI. 

Writings  relating  to  Real  Estate — Stealimo. 

Offence  under  7  |*  8  O.IV.e.  29,  s.  23.] — At  common  law  it  was 
no  offence  to  purloin  {q)  writings  relating  to  real  estate,  as  they  were 
considered  as  savouring  of  the  reality ;  and  this  Absurd  fallacy  was 
extended  even  to  place  the  chest  which  might  contain  them,  out  of  the 
protection  of  the  law.  But  7  &  8  G.  IV.  c.  29»  s.  23,  now  enacts, 
"  That  if  any  person  shall  steal  any  paper  or  parchment,  written  or 
printed,  or  partly  written  and  partly  printed,  being  evidence  of  the  title 
or  of  any  part  of  the  title  to  any  real  estate,  every  such  offender  shall 
be  deemed  guilty  of  a  miedemeanour,  and  being  convicted  thereof  shall 
be  liable  to  any  of  the  punishments  which  the  court  may  award,  as 
hereinbefore  last  mentioned  (t.  e.  transportation  for  seven  years,  or 
imprisonment  to  hard  labour  and  fine) ;  and  in  any  indictment  for 
such  offence  it  ahall  be  sufficient  to  allege  the  thing  stolen  to  be 
evidence  of  the  title  or  of  part  of  the  title  of  the  person  or  of  some 
one  of  the  persons  having  a  present  interest,  whether  legal  or  equitable, 
in  the  real  estate  to  which  the  same  relates,  and  to  mention  such  real 
estate,  or  some  part  thereof,  and  it  shall  not  be  necessary  to  allege  tlie 
thing  stolen  to  be  of  any  value.*'  The  provision,  applicable,  in  the 
case  of  wills,  to  parties  having  made  compulsory  disclosuresi  qualifies 
the  liability  of  offenders  also  under  this  section. 

Indictment  for  stealing  a  Deed  evidencing  Title, 

That  A.  B.  late  of,  &c.  with  force  and  anus,  at,  &c.  iinlawfaUj  and  frsadnlaidf 
did  steal,  take,  and  carry  awaj  a  certain  written  parohment,  containing  a  deed  of 
bargain  and  sale,  between  £.  J.  of  the  one  part,  and  C.  D.  of  the  other  ptrt,  the 
l>ropert]r  of  the  said  C.  D.  the  eaid  written  parohmeDt  bemg  then  and  there  erideooe 
of  the  title  of  the  eaid  C.  D.  to  oertMn  real  eaUte,  that  ia  to  lay,  to  a  certaia 
messiiage  and  lands  sltnate  In  the  parish  aforeeaid,  hi  which  real  estile  tbe  wi 
C.  D.  then  and  there  had  and  itiU  hath  a  preeent  legal  (  or  "  equitable")  Uitereit ; 
against  the  form  of  the  statote,  &c.  and  againet  the  peace,  &e« 

(9)  This  word  is  nsed  4  &  5  W.  IV.       Not.  1840. 
c.  76,  s.  97,  see  Gsiyea/er  ▼.  Miiuaih  4 
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OF  THE  PROCBEDINGS  TO  JUDGMENT  IN  THE  COURT  OF  QUAE- 
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AND  THE  CONDUCT  OF  THE  TRIAL. 
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II>— (y  J>gimirnr<,  P/mt,  and  VaHtmeei  in  hniiehmtMtet  p.  457. 
llL^Qf  Tranerm  and  other  Poetponemente  qf  TYialt  p.  461. 
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y. — Qfthe  Parts  qfa  Charge  which  mutt  be  supported  by  Proqf,  p.  500. 
Xh^Qfthe  Degree  qf  Proqf  required  to  substantiate  a  Charge,  p.  503. 
VII. — Qfthe  Kind  qfProqfbg  which  a  Charge  must  be  supported,  p.  505. 
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X. — Qf  Documentary  Evidence,  p.  518. 
XI. — Qfthe  Competency  qf  Witnesses,  p.  531. 
XII. — Qf  Calling  and  Examining  Witnesses,  p.  544. 
Xm.^'Qfthe  Drfence,  Reply,  and  Summing  up,  p.  555. 
XW.'^Qfthe  Dettberation  and  Verdict  qfthe  Jury,  p.  570. 
XV. ^Qf  Judgment  and  Discharge,  p.  577. 


Hating  thus  considered  the  offences  usually  taken  cognizance  of  at 
the  quarter  sessions,  and  the  formal  statement  of  them  in  correspondent 
indictments,  we  are  now  to  take  a  comprehensive  view  of  the  proceed- 
ings of  these  courts,  from  the  finding  of  the  indictment  by  the  grand 
jury  to  the  judgment  passed  on  offenders.  These  proceedings  are,  in 
ordinary  cases  of  felony,  had  as  soon  as  convenient  after  each  bill  is 
found,  and  generally  on  the  same  day,  taking  precedence  of  bills  found 
for  misdemeanours.  Cases  of  misdemeanours  traversed  from  a  preced  ing 
session,  or  found  at  the  same  session,  and  not  postponed  by  traverse  or 
otherwise,  to  the  ensuing  sessions,  in  the  manner  pointed  out  in  Section 
III.  of  this  Chapter,  are  next  heard  in  like  manner ;  or,  very  often  while 
the  grand  jury  is  engaged  in  finding  the  first  bill. 
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SECTION  I. 

Of  CoMPiioMiSB  (or  Spkaking  with  tub  Prosecutor)  with  the 

Sakction  of  the  Court. 

I  r  will  be  proper  io  the  first  instance  to  notice  an  arrangement  whicli, 
in  cases  of  common  assault,  is  not  unfrequently  made  under  the  sanction 
of  the  court,  in  that  stage  of  the  prosecution  which  follows  the  finding 
of  the  billy  so  as  to  render  further  inquiry  needless.  This  is  accom- 
plished by  the  judicial  recognition  of  an  agreement  between  the  prose- 
cutor and  the  defendant,  for  the  satisfaction  of  the  former  in  respect  of 
the  injury  he  has  personally  suffered  (a)  ;  upon  which,  in  cases  where 
the  court  see  no  objection,  the  defendant  pleads  guilty ;  and  on  the 
assent  of  the  prosecutor  being  evidenced  either  by  Iiis  own  declaration 
in  court,  or  by  affidavit,  or  the  proof  of  a  release  from  him  by  the  sub- 
scribing witness,  the  court  authorizes  the  arrangement  by  imposing  on 
the  defendant  the  fine  of  a  shilling,  or  some  other  small  sum,  for  tbe 
injury  done  to  the  public  peace  (6).  and  taking  his  recognizance  in  40/. 
to  keep  the  peace  for  one  twelvemonth,  or  other  fixed  period. 

Prosecutions  of  this  kind  are  often  terminated  in  this  way  by  the 
recommendation  of  the  court  in  different  stages  of  the  proceedings ; 
and  a  like  effect  is,  indeed,  very  frequently  produced  after  conviction ; 
for  it  is  the  common  practice  in  Middlesex,  even  after  judgment  and  fine 
set,  to  allow  the  defendant  to  make  a  private  agreement  with  the  pro- 
secutor, by  an  intimation  from  the  court,  that  the  defendant  may  speak 
with  him  ;  by  which  is  understood,  that  a  remission  of  the  fine  to  tbe  king 
may  take  place,  on  a  portion  of  the  sum  assessed  being  paid  to  tbe  pro- 
secutor, as  a  recompence  for  his  individual  wrong. 

Sir  William  Blackstone,  after  reprobating  this  practice  of  permitting 
the  defendant  to  speah  with  the  prosecutor^  as  it  is  termed,  unless 
exercised  by  the  judges  in  the  superior  courts  of  record,  says  it  should 
never  be  suffered  where  the  testimony  of  the  prosecutor  himself  b 
necessary  to  convict  the  defendant  (c). 


(a)  1  East,  R.  159  ;  4  Burr.  2539. 

{b)  See  the  distinction  taken  between 
dropping  a  prosecution  for  a  public  mis- 
demeanour, and  one  for  private  injury 
to  the  prosecutor,  per  Xe  Blanc ^  J.,  5 
East,  303t  Edgcombe  ▼.  Rodd  and  others. 

(e)  4  Bla.  Com.  363.  See  this  pas- 
sage combated,  1  Ch.  Cr.  L.  1st  ed.  665. 

Mr.  Dickenson's  note  submits,  that 
the  justices  of  the  peace,  being  better 
acquainted  with  the  characters  of  the 


parties  Uying  in  their  immediate  neigh- 
bourhood, than  tbe  judges  of  asasei  cto 
be,  who  are  mostly  strangen  to  tbe 
country,  are  at  least  as  adequate  to  de- 
termine in  what  instances  a  practice  ge- 
nerally censurable  may  be  oocasionftlly 
beneficial ;  and  see  11  East,  R.  46, 48. 
He  adds,  that  the  terminatioD  of  a  cri- 
minal proceeding  by  making  satisfactioD 
to  the  party  more  immediately  aggrieved, 
is  frequently  recommended  by  the  court 
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SECTION  II. 
Of  DEMuaanas,  Pleas,  and  VAaiANCES  in  Indictments. 

Of  Demurrers,] — When  the  iodictment  is  found,  the  defendant  may, 
before  plea,  move  to  quash  it  (as  to  which,  see  post,  p.  477,  in  Sect.  4 
of  this  Chapter) ;  or  m9,y  demur ;  or  may  plecui  to  it,  which  is  the  usual, 
and  commonly  the  best  course. 

By  demurring,  he  admits  the  facts,  and  contends  that  they  constitute 
no  offence  indictable  by  law.  Thus,  if  an  indictment  alleges  the  felonious 
stealing  of  a  partridge  without  stating  it  to  be  tame  or  confined,  and  the 
prisoner  demurs,  he  must  be  discharged.  A  demurrer  should  be  engrossed 
on  parchment,  and  signed  by  the  prisoner's  counsel  (d).  Demurrers 
are,  however,  hardly  known  at  sessions,  and  are,  indeed,  seldom  resorted 
to  in  the  higher  criminal  courts ;  Jirst,  because  they  are  not  allowed  for 
defects  which,  notwithstanding  7  G.  IV.  c.  64,  s.  20,  (p.  196,)  remain 
uncured  by  verdict  (e),  and  also  because  in  the  majority  of  cases  it  is 
better  for  the  prisoner  to  take  his  chance  of  acquittal  by  the  jury  (f) 
on  the  plea  of'*  not  guilty,"  and  reserve  any  objection  to  which  the  in- 
dictment may  be  open  for  a  motion  in  arrest  of  judgment,  or,  afler  judg- 
ment, for  a  writ  of  error  {g),  should  a  verdict  of  guilty  or  the  passing  of 
sentence  have  made  either  course  necessary  to  him. 

However  if  the  fault  in  the  indictment  is  one  of  those  particular  defects 
which  by  7  G.  IV.c.  64,  s.  20,  {ante,  p.  196,)  is  declared  to  be  no  longer 
a  ground  for  '*  staying  or  reversing  "  a  judgment,  and  would  accord- 


of  queen's  bench :  e.  g.  in  charging  rules 
for  criminal  informations  on  payment 
of  the  costs  by  the  defendant.  So,  after 
contiction,  it  often  suggests  that  the 
parties  should  go  before  tbe  Master  with 
a  new  to  a  pecuniary  arrangement.  How- 
ever, when  sentence  is  actually  passed,  it 
is  the  constant  practice  for  the  crown  to 
give  the  prosecutor  a  part  of  the  fine  in 
compensation  for  his  expenses. 

(d)  In  R.  T.  Bowen,  C.  &  Kir.  501, 
the  form  of  demurrer  was  special,  "  and 
the  said  J.  B.  in  his  own  proper  person 
cometh  into  court  here,  and  having 
heard  the  said  indictment  read,  saith 
that  the  said  indictment  and  the  matters 
therein  contained  in  manner  and  form  as 
the  same  are  therein  stated  and  set 
forth,  are  not  suflBcient  in  law,  and  that 
he  the  said  J.  B.  is  not  bound  bylaw  to 
answer  the  same,  and  the  said  J.  B.  says 
that  the  said  indictment,  and  each  and 
every  count  thereof  is  insufficient  among 
other  things,  in  this,  to  wit,  that  the  said 


J.  B.ineachand  everycountof  the  said  in- 
dictment is  indicted  for  and  charged  with 
more  than  one  offence,  in  that  each  and 
every  count  of  the  said  indictment  charges 
the  said  J.  B.  with  destroying  and  also 
with  injuring,  and  also  with  defacing,  the 
respective  register  therein  mentioned, 
and  in  that  the  said  indictment  is  other- 
wise informal  and  defective ;  and  this  be 
is  ready  to  yerify,  therefore  for  want  of 
a  sufficient  indictment  in  this  behalf,  the 
said  J.  B.  prays  judgment,  and  that  by 
the  court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  the 
said  indictment  specified  (signed  by  coun- 
sel). As  to  joinder,  see  Arch.  Cr.  Pi.  8th 
edit.  83. 

(e)  Per  Parke,  B.,  and  Coliman,  J., 
York  Ass.  April,  1843,  Reg,  ▼.  F. 
Booth, 

(/)  4  Bla.  C.  324. 

{g)  Reg,  v.  Martin  and  tur.,  8  Ad.  & 
E.  481. 


458 


or   DEMURRERS. 


ingly  be  cared  by  a  verdict  of  *'  guilty,"  a  demurrer  is  the  only  course 
by  which  it  can  be  raised  on  the  record  (A). 

Thoagh  a  prisoner  in  felony  has  been  suffered  to  demur,  and  at  the 
same  time  to  plead  over  to  the  indictment,  to  prevent  any  ground  of 
dernvrrer  being  estopped  by  so  pleading  (t),  defendants  cannot  do  so  ss 
of  right  (A).  A  judge  may  suffer  a  prisoner  to  withdraw  his  piea  for 
the  purposes  of  substantial  justice,  but  not  lo  enable  him  to  demur  for 
a  mere  technical  defect  (/)• 

If  a  demunrer  or  replication  is  to  a  plea  which  is  on  parchment,  and 
not  taken  ore  foEus,  the  demurrer  or  replicatbn  should  be  pot  in  oo 
parchment  also  (m),  for  which  time  will  be  allowed ;  bnt  the  joinder 
may  be  ore  tenu$  (n)« 

Tboogh  a  court  of  quarter  sessions  may  quash  an  indictment,  and  may 
entertain  and  decide  on  a  demurrer  or  motion  in  arrest  of  judgment 
where  one  or  more  of  those  steps  may  be  taken  by  a  party  charged,  no 
objection  which  may  be  raised  to  an  indictment  by  either  mode,  will  be 
reserved  by  them  as  a  case  for  the  opinion  of  the  judges,  for  if  so  re- 
served, it  will  not  be  noticed  (o).  Nor  would  they  be  so  reserved  at  an 
assizes ;  for  some  of  the  judges  might  afterwards  be  called  on  to 
decide  the  question  on  a  writ  of  error  (p).  Though  the  reason  thas 
given  for  this  rule  prevailing  at  assizes  fails  at  ie$don$^  the  position  of 
both  courts  respecting  the  subject-matter  is  the  same,  owing  to  the  ses- 
sions not  being  competent  to  reserve  a  special  case  (^). 

After  a  demurrer  has  been  decided  against  the  prisoner  in  a  case  of 
felony^  he  is  at  liberty  to  plead  over  to  the  merits  (r),  at  least  in  capital 
cases  («)• 


(h)  Btg.  y.  Law,  2  M.  Si  Rob.  197, 
Aliwwmj  B.,  per  Parke,  B.,  lee  8,  C. 
198 ;  lief.  y.  Oruee  and  wffe,  8  C.&  P. 
543,  and  judgment  of  Patieeon,  J.,  in 
Beff.  T.  Rowed,  3  Q.  B.  R.  186,  187. 

(0  Coitnum,  J.,  in  Ref^.  y.  Philpe,  1 
C.  &  Mar.  181,  see  Reg.  v.  Adame,  id, 
299. 

(k)  Reg,  T.  Odgere,  2  M.  Si  Rob.  479, 
CreeeweU  and  Patiemm,  Ji . 

(/)  Reg,  V.  Odgere;  the  defect  was  the 
jurors  <{/*  instead  ot /or  oar  Lady  the 
Queen,  Stc 

{m)  2  Leach,  715,  note;  or  prisoner 
might  lose  any  objection  to  the  form  of 
the  replication,  1  Ch.  Cr.  L.  Ist  ed.  461 ; 
Reg.  y.  W<Uker,  2  M.  &  Rob.  450,  ace. 
Parke,  B. 

{fCS  R.  y.  Sheen,  2  C.  &  P.  634. 

(o)  See  13  East,  95 ;  the  consideration, 


however,  of  a  special  ease,  when  reserred 
at  assises,  is  as  much  ex  gratU  ai  it 
covld  be  if  so  reseryed  at  sessions;  see 
15  East,  346. 

{p)  Patteeon,J,,va  Reg.^.Pwrekdtt, 
(Geo,)  C.  &  Mar.  617;  Reg,  y.  Overton, 
id.  655,  superseding  R,  y.  BirekeMmgh, 
I  Mood.  C.  C.  477,  quoad  hoe. 

(9)  R.  y.  Salop  (fiiA.),  13  East,  95. 

(r)  Reg.  y.  Pwrekaee  (Geo.),  C.  & 
Mar.  617,  and  see  S.  P.  in  case  m  euitr- 
foie  acquit  or  attaint,  pleaded  and  found 
against  prisoner,  Vaux'e  ease,  4  Co.  44 ; 
22  Edw.  IV.  39,  ». ;  2  Hale,  248,  394. 

(e)  TMUa,  C.  J.,  in  C.  &  Kir.  503, 
Reg,  y.  Bowen,  expressed  so  much  doubt 
whether,  after  demurrer  by  prisoner  de- 
cided againet  him,  he  could  plead  orer 
in  cases  of  felonies  not  eapitat,  diat  the 
demurrer  was  with<£rawn  (25  July,  1844). 
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But  in  cases  of  misdemeanour^  the  judgment  on  demurrer^  if  for  the 
crovD,  is  final,  even  where  the  demurrer  is  by  the  prosecutor,  e.  g.^  to 
a  plea,  and  the  prayer  of  judgment  in  the  demurrer  is  by  mistake  ret^ 
pondeat  ouster ^  (viz.,  that  the  defendant  may  "  answer  over/'  i.  e., 
piead  afresh  (^),)  for  it  operates  as  if  the  party  had  been  convicted  by  a 
Jury,  which  would  alone  be  a  sufficient  consideration  to  render  his  legal 
advisers  cautious  in  permitting  him  to  demur  (u). 

On  the  other  hand,  if  in  a  case  of  felony  the  demurrer  is  decided  in 
farour  of  the  prisoner,  the  judgment  is  not  stayed  or  reversed,  but  on  the 
coDtrary,  is  given  in  his  favour ;  for  7  G.  IV.  c.  64,  s.  20,  {ante^  p. 
196,)  does  not,  by  its  words  '*  or  otherwise,"  extend  beyond  cases  in 
wluch  the  application  is  to ''  stay  or  reverse  "  the  judgment  («),  nor 
will  the  indictment  be  afterwards  quashed  at  the  instance  of  the 
prosecutor  in  order  to  the  preferring  a  new  bill  (y). 

By  pleading  to  the  indictment,  a  party  charged  puts  in  issue  the/ac/< 
of  the  charge ;  and  cannot  afterwards  demur ^  except  by  leave  given  in 
the  discretion  of  the  court,  e.  g.,  if  at  the  time  he  pleaded,  his  counsel 
already  retained  was  absent  (z) ;  but  few  judges  permit  an  objection  to 
be  taken  to  an  indictment  after  plea  and  before  verdict  (a). 

OfPUas.] — Pleas  aia  either  in  Abatement  or  Bar : — 

Pleas  in  Abatement  may  be  for  the  omission  of  the  addition  of  the 
defendant,  under  the  statute  of  additions;  or  for  misnaming  him.  At 
00  period  could  this  course  much  avail  him ;  because  he  was  always 
obliged,  on  pleading  in  abatement,  to  give  his  true  name  or  addition, 
and  by  that  he  was  concluded ;  and,  as  he  might  be  immediately  in- 
dicted anew,  or  detained  for  mdictment  at  the  next  sessions,  he  could 


li 


-V.J?.— lliy.  V.  Purchase  (Geo.);  Meg. 
r.  PMpe.  C.  &  Mar.  190 ;  Beg.  r. 
Ainn,  id,  299,  had  been  dted. 

(0  tt,  T.  Joeiah  Taylor,  3  B.  &  Cr. 
^;  tee  Ckamleg  r.  Wmeianleg,  5 
East,  266 ;  Le  Bret  t.  PapiUon,  4  East, 
J02.  qualified  6  Ad.  &  £.  409 ;  also 
I  B.  &  Aid.  173;  10  East,  83;  Seo- 
putt  CMC,  East's  P.  C.  1028. 

(a)  See  cases  cited  arguendo,  8,  C. 
3  B.  &  Cr.  510;  Hawk.  B.  2,  c.  31, 
1.7. 

(*)  see  B.  ▼.  HoUand,  4  T.  R.457. 

(jr)  Reg,  t.  W.  Smith,  2  M.  &  Rob. 
W,  per  Coleridge,  J.  and  see  B.  y. 
l^iokop,  3  Burr.  109.  However  Beg, 
▼.  Bkkmumd,  1  C.  &  Kir.  240,  when 
the  fint  indictment  was  held  bad  on  de- 


murrer, because  it  did  not  chafige  any 
felony  within  the  act,  proceeded  on  a 
fresh  bill  charging  such  a  felony  ;  and 
Bolfe,  B.  refused  to  suffer  the  former 
indictment  and  judgment  to  be  pleaded 
to  it. 

(x)  Beg,  T.  Pwrchaee,  1  C.  &  Mar. 
617,  Patieion,  J. 

(a)  See  Beg,  ▼.  Cumoei,  7  C.  &  P. 
730,  Gurtuy,  B.,  Patteton,  J.,  had  for- 
merly,  before  Beg.  v.  Purchaee,  (on/e, 
p.  458,)  reserved  the  point  rebus  sic 
stantibus,  as  if  it  had  been  taken  on 
demurrer,  see  Beg.  v.  Cnue,  8  C.  &  P. 
541,  but  he  has  since  expressed  a  diffe- 
rent opinion  in  banc  in  Beg.  v.  Bowed, 
3  Q.  B.  R.  186. 
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only  obtain  more  or  less  delay.  And,  in  cases  of  misdemeanour,  there 
is  the  same  disadvantage  as  on  a  demurrer,  that  if  the  prosecutor, 
instead  of  allowing  the  plea,  thinks  fit  to  take  issue  upon  it,  and  it 
should  be  found  against  the  party  pleading,  he  will  stand  convicted  od 
the  charge,  and  be  liable  at  once  to  receive  judgment  (6) :  though,  if 
the  prosecutor  demur  on  his  part  to  the  plea,  and  obtain  judgment,  the 
defendant  may  answer  over  to  the  merits  (c).  But  now  pleas  in  abate- 
ment for  a  mistake  in  the  name  or  addition^  rarely  adopted,  will,  it  may 
fairly  be  assumed,  be  disused  altogether ;  for  by  7  G.  IV.  c.  64,  s.  19, 
the  court  may,  even  if  satisfied  of  the  truth  of  the  plea  by  affidavit  or 
otherwise,  immediately  cause  the  indictment  to  be  amended,  and  call 
on  the  party  to  plead  to  it  so  amended,  as  if  no  dilatory  plea  had  been 
pleaded.  No  advantage,  therefore,  even  of  delay,  can  now  be  obtained 
by  such  a  plea.  Indeed,  before  the  act  such  a  plea  of  want  of  addition 
or  misnomer  must  have  given  the  true  name,  or  a  better  addition,  or  was 
bad  (d),  and  could  never  have  been  amended  (e). 

Pleas  in  Bar.] — Pleas  in  bar  are  either  special  pleas,  or  the  general 
issue.  Special  pleas  may  allege  a  previous  conviction  of  the  same  of- 
fence ;  or  a  previous  acquittal  on  a  valid  indictment (/);  or  a  pardon; 
but  these  are  of  too  rare  occurrence  to  be  particularly  considered  here. 
Other  special  pleas  are,  in  practice,  confined  to  the  cases  of  prosecutions 
for  neglect  of  duty  in  repairing  highways  and  bridges;  when  the  parish 
indicted  or  presented  for  omitting  to  repair  a  highway,  or  the  county 
indicted  for  omitting  to  repair  a  bridge,  and  desiring  to  throw  the  liabi- 
lity on  some  other  party,  must  show  that  liability  by  specially  pleading 
it  (g).  These  special  pleas  have  been  already  considered  in  Sect.  2,  of 
the  last  Chapter,  as  far  as  consists  with  the  plan  of  this  work. 

The  General  Issue,] — The  plea  employed  in  the  infinitely  greater 
number  of  cases  in  which  the  charge  is  denied,  both  misdemeanours 
and  felonies,  is  the  general  issue — not  guilty.  This  plea  not  only  casts 
on  the  prosecutor  the  burden  of  making  out  every  part  of  his  charge, 
but  it  entitles  the  defendant  to  give  in  evidence  every  possible  ground 
of  justification  and  excuse  which  can  form  an  answer  to  the  accusation. 
Thus,  on  an  indictment  for  an  assault,  he  may  not  only  show,  under 
this  plea,  that,  in  fact,  no  assault  was  committed  ;  but  he  may  show, 

(b)  R.  y.  Gibson,  8  East,  R.  107.  (decided  in  5  6.  iy.)cafe  of  misdemea- 

(c)  JR.  V.  J,  8.  Sutton  Cooke,  (K.  B.)       nour. 

Hn.  Term,  1825,  MS.  (/)  See  Index,  tit,  Auterfint  Acpat. 

(<f)  R,  V.  Ckeekettt  and  othert,  6  M.  (^)  Anie,  tit.  Nmteneti  (to  Bi^k- 

8c  S.  88.    A  case  of  misdemeanour.  iMyt). 

(e)  H.  V.  Sutton  Cooke,  2  B.  &  Cr.  871 
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that  thoagh  an  assault  was  committed,  it  is  to  be  justified  in  defence 
of  his  person  or  dwelling,  or  by  any  other  lawful  cause,  all  which  he 
must  have  pleaded  specially  to  an  action  for  the  same  trespass.  In 
short,  the  entire  question  of  guilt  or  innocence  of  the  charge  in  all  its 
beanngSy  is  put  in  issue  by  this  plea. 

Variances  in  Indictments, ] — Material  variances  between  allegations 
io  indictments,  and  the  proof,  e.  g,  in  not  proving  the  felony  or  misde- 
meanour charged  will  be  fatal,  for  a  quarter  session  has  no  power  of 
amending  the  record  even  in  misdemeanour,  see  post. 


SECTION  III. 
Of  Traverses  and  other  Postponements  of  Trial. 

Law  of  Traverse.]  Before  the  traverse  act,  60  G.  III.  and  1  G.  IV. 
c.  4,  parties  indicted  for  misdemeanour,  when  they  pleaded,  were  always 
it  liberty  either  to  try  at  that  session,  or  to  traverse  the  indictment, 
Uiat  is,  to  turn  over  or  postpone  its  determination  to  the  next  session  ; 
and  it  was  even  doubted  whether  the  sessions  had  power  to  proceed  on 
an  indictment  against  a  party  not  present  or  in  custody  at  the  session 
when  it  was  found. 

Bat  the  law  on  this  subject  has  been  entirely  altered  by  60  G.  HI. 
c.  4,  which  without  taking  away  the  right  of  traverse,  has  essentially 
narrowed  it,  being  intended  to  prevent  the  delay  of  the  party  from  in- 
terfering with  the  power  of  the  court  to  postpone  a  trial  (A),  by  enacting, 
**  That  where  any  person  shall  be  prosecuted  for  any  misdemeanour  by 
indictment  at  any  session  of  the  peace,  or  session  of  oyer  and  terminer, 
in  England,  or  Ireland,  having  been  committed  to  custody,  or  held  to 
hail  to  appear  to  answer  for  such  offence  twenty  days  at  the  least 
before  the  session  at  which  such  indictment  shall  be  found,  he  or  she 
ahall  plead  to  such  indictment,  and  trial  shall  proceed  thereupon  at  such 
tame  session  of  the  peace,  or  session  of  oyer  and  terminer,  respectively, 
unless  a  writ  of  certiorari  for  removing  such  indictment  into  the  courts 
of  king's  bench  at  Westminster  or  in  Dublin,  respectively,  shall  be  de- 
fivered  at  such  session  before  the  jury  shall  be  sworn  at  such  trial "  (t). 
And  such  writ  of  certiorari  may  be  applied  for  and  issued  before  such 
indictment  has  been  found,  in  the  like  cases,  in  the  same  manner,  and 

(A)  Rtg.  T.  WiUon,  1  New  Sess.  Cas.       1009,  nom,  Reg,  v.  Gloucetterthire  Jm* 
m;  14  L.  J.  (M.  C.)  3;   8  Jurist,  (t)  60  O.  III.  c.  4,  s.  3. 
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Upon  the  same  terms  and  conditions,  as  if  such  writ  of-  certiorari  had 
been  applied  for  after  such  indictment  had  been  found  (k).  And  the 
same  statute  enacts,  **  That  where  any  person  shall  be  prosecuted  for 
any  misdemeanour  by  indictment,  at  any  session  of  the  peace,  oyer  and 
terminer,  or  gaol  delivery,  in  England,  or  Ireland,  not  having  been  com" 
mitted  to  custody  or  held  to  hail  to  appear  to  answer  for  such  offence 
twenty  days  before  the  session  at  which  such  indictment  shall  be  found, 
but  who  shall  have  been  committed  to  custody  or  held  to  bail  to  appear 
to  answer  for  such  offence  at  some  subsequent  session,  or  shall  have 
received  notice  (/)  of  such  indictment  having  been  found  twenty  days 
before  such  subsequent  session,  he  or  she  shall  plead  to  such  indictment 
at  such  subsequent  session,  and  the  trial  shall  proceed  thereupon  {m) 
at  such  same  session  of  the  peace,  oyer  and  terminer,  or  of  gaol  delivery, 
respectively,  unless  a  writ  of  certiorari  for  removing  such  indictment, 
&c.  shall  be  delivered  at  such  last-mentioned  session  before  the  jury 
shall  be  sworn  for  such  trial,  any  law  or  usage  to  the  contrary  notwiih- 
standing.*' 

Removing  Indictments  found  by  a  Grand  Jury  of  any  City  or 
Town.] — Nothing  in  60  G.  III.  extends  to  prevent  any  indictment, 
found  by  a  grand  jury  of  any  city  or  town  corporate,  from  being  re- 
moved, at  the  prayer  of  any  defendant,  for  trial  by  a  jury  of  the  county 
next  adjoining  to  the  county  of  such  city  or  town  corporate,  pursuant 
to  38  G.  III.  c.  52  (n);  and  upon  such  removal,  the  defendant  shall 
plead,  and  the  trial  shall  be  had  according  to  the  provisions  of  this  act, 
in  like  manner  as  if  such  indictment  had  been  originally  found  by  n 
grand  jury  of  such  next  adjoining  county  (o). 

Court  may^  on  sufficient  Cause  shown,  allow  further  Time  fcr 


(k)  Section  4. 

(/)  Defendant's  knowledge  20  days 
before  a  session,  that  an  indictment  bad 
been  found  against  him  at  a  preceding 
session,  will  bind  him  to  plead  and  try  at 
the  subsequent  session  without  furUier 
notice,  Reg.  v.  Gregory,  C.  &  Kir.  208. 

(m)  60  6.  III.  c.  4,  s.  5.  When  de- 
fendant  had  not  been  in  custody  or 
given  bail,  and  had  not  given  the  pro- 
per notice  of  intending  to  try  at  the 
same  assizes  at  which  the  bill  was 
found,  the  prosecutor  was  held  not  com- 
pelled to  try  before  the  next  assizes, 
neg.  V.  Tret^eld,  9  C.  &  P.  284,  Owr- 
neg,  B.  and  Patteeom,  J.  (Peijary).     In 


another  case,  where,  after  indictment 
found  at  one  assizes,  defendants  had  been 
on  bail  more  than  twenty  days,  but  gave 
no  notice  of  trial  for  the  next  assizes, 
Lord  Akinger,  C.  B.,  held  that  the  pro- 
secutor could  not  be  compelled  to  trj 
without  such  notice,  and  postponed  the 
trial  to  the  third  assize,  tteg.  v.  Mm»haUt 
8  C.&P.  576:^.if  this  wasatraverK, 
see  Archb.  Cr.  PI.  8th  ed.  66. 

(n)  Parker  Coke's  act  It  extended  to 
Bristol,  Chester,  Exeter,  and  Berwick. 
See  5  &  6  W.  IV.  c.  76,  s.  109,  amte,  p. 
163. 

(o)  60  6.  III.  e.  4,  s.  6. 
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Plia£Mfff  ^.] — ^It  shall  be  lawful  for  the  coart,  at  any  segrian  of  the 
pea€e^  oyer  and  terminer,  or  of  gaol  delivery,  respectiyely,  upon  suffi- 
deot  cause  thowQ  for  that  purpose,  to  allow  farther  time  for  pleadiog 
to  any  nch  indictment,  or  for  trial  of  the  same  (p). 

Who  are  deprived  of  the  Right  to  Traverse.] — Under  this  act,  there- 
fore, all  persons  who  have  been  in  custody,  or  are  out  on  bail  upon  the 
same  chai^ge,  for  more  than  twenty  days,  are,  on  the  finding  of  the  in- 
dictment, boond  to  plead  and  try  instanter  Uke  parties  charged  with 
febny.  And  where  an  indictment  has  been  found  at  a  former  session, 
and  the  party  has  been  afterwards  taken,  or  bailed,  or  has  received 
notice  of  the  indictment  twenty  days  before  the  subsequent  session, 
he  is  bound  at  such  session  to  plead  and  try,  unless  a  writ  of  certiorari 
first  remove  the  proceedings.  This  act,  however,  does  not  apply  to 
prosecutions  for  omitting  to  repair  bridges  or  highways  (9),  which  are 
subject  to  traverse  as  before  the  statute. 

Who  may  still  Traverse.] — ^With  this  last  exception,  the  right  to 
trarerse  an  indictment  just  found  at  the  sessions  is  now  confined  to 
parties  who  have  not  been  in  custody,  or  out  on  baU  twenty  days,  in 
respect  of  the  charge;  and  the  right  to  traverse  an  indictment  previously 
ibond  is  confined  to  such  as  have  not  received  twenty  days'  notice  of 
the  indictment  pending  against  them.  In  these  instances,  the  right 
remains ;  and  it  may  be  proper  here  to  observe,  that  it  exists,  if  the 
degree  of  the  accusation  is  altered,  although  the  party  may  have  been 
twenty  days  in  custody  on  a  charge  arising  out  of  the  same  transaction, 
as  if  he  were  committed  for  felony,  and  the  bill  be  found  for  misde- 
meanour. This  point  arose  in  the  case  of  the  King  v.  Edward  Gibbon 
Wakefield^  at  the  Lancaster  Spring  Assizes,  1827.  The  defendant  had 
been  committed  for  a  felony,  more  than  twenty  days  before  the  assizes; 
bit,  at  the  assizes,  it  being  thought  right  to  indict  him  jointly  with 
others  for  a  misdemeanour,  Allan  Park^  J.,  after  much  consideration, 
decided  that  he  had  a  right  to  traverse  (r).  A  party  arrested  during 
sessions  under  indictment  for  a  misdemeanour  cannot  be  discharged  on 
bail  withoot  pleading  and  traversing  (s). 


{p)  €0  O.  III.  c.  4,  8.  7. 

(f)  Sect  10. 

(r)  S.  P.  in  H.  T.  WUHmu,  1  M.  fc 
So^5S);  H. V. jeoMiMit,  1  M.&Rob. 
W-  80,  if  the  grand  jory  ignore  e  Mil 
1*1  ■■Uil  to  tbem  for  the  felony,  and  find 
•  biU  iir  the  miademeanoiir  in  attempt- 
HK  tUy.Jumm,  3  C.  &  P.  222.  If 
a  Dmim  U  indicted  for  a  miideoiea- 


novr  iiff€Hn§  flnm  that  for  which  he 
has  been  committed  or  held  to  bail,  he 
ia  entitled  to  traverse  though  he  haa 
been  committed  or  bailed  for  more  than 
20  days,  see  Rtg,  t.  Heweti  amd  otkert, 
9  C.  Sc  P.  437t  LUtUdaU,  J. 

(t)  Big.  V.  WtttenhaU,  2  M.  Sc  Roh. 
291,  Boffe,  B. 
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Proceedings  where  a  Party  Traverses,] — Where  a  party  has  a  right 
to  travene,  it  is  usual  that  he  should  appear  in  court  with  his  sure- 
ties (0*  The  clerk  of  the  peace  reads  the  indictment  to  him ;  he  pleads 
not  guilty ;  and  his  plea  is  recorded.  He  then  gives  to  the  clerk  of  the 
peace,  or,  in  some  counties,  to  his  deputy  out  of  court,  the  names  and 
additions  of  two  responsible  persons  who  are  ready  to  be  bound  for 
him  in  recognizance  that  he  shall  appear  and  try  at  the  ensuing  ses- 
sions; and  the  prosecutor  may,  if  he  think  fit,  then  examine  the 
proposed  sureties  as  to  their  sufficiency  in  point  of  estate.  If  they  are 
unopposed  or  accepted,  the  recognizance  of  the  defendant  and  his 
sureties  is  read  over  by  the  clerk  of  the  peace  to  them  in  the  following 
form : 

Farm  of  Recognizance  to  try  a  Traverse. 

A.  B.  yoa  aclcnowledge  to  owe  to  oar  sovereign  Lady  the  Queen  the  anm  of , 

and  you  C.  D.  and  £.  F.  fleveraUy  acknowledge  to  owe,  Sec.  the  respectiTe  sums  of 
-^^  and  ■■■  ,  to  be  respectively  levied  of  your  goods  and  chattels,  lands  and 
tenements,  to  her  majesty's  use,  by  way  of  recognizance,  upon  condition  that  you 
A.  B.  shall  appear  at  the  next  session  of  the  peace  to  be  holden  for  this  county,  to 
try  your  traverse  upon  this  indictment  to  which  you  have  now  pleaded  not  guilty, 
and  not  depart  without  leave  of  the  court. 

To  this  the  accused  and  the  pledges  answer  that  *'  they  are  content/^ 
and  depart  the  court.  The  accused  cannot  afterwards  by  surrendering 
avoid  the  fees  customary  on  the  entering  a  traverse  (u). 

Notice  to  Prosecutor  by  Defendant  of  trying  his  Traverse.^ — If 
the  defendant  is  anxious  to  dispose  of  the  charge,  he  should  cause  the 
prosecutor  to  be  served  with  a  true  copy  of  a  notice,  to  the  following 
effect  («) : — 

THB   aUBXN   ON  THE   PROSBCUTIOM   OF  T.  Z.  9.  A.  B. 

Mr.  Y.  Z.  Take  notice,  that  I  intend  to  appear  at  the   next  general  quarter 
■ession  of  the  peace,  to  be  holden  at in      ■■    in  and  for  the  county  of 


(0  See  1  Chit.  Cr.  L.  411,  1st  ed. 
In  Q.  B.  a  defendant  charged  with  a 
misdemeanour,  may  appear  and  plead  by 
attorney,  ibid.  And  see  10  East,  S3  ; 
1  Keble,  809,  but  not  at  sessions,  9  C. 
&  P.  469;  Reg,  r,  Birminffham  and 
Gloueeater  Railway  Gtwipofiy,  an/e. 

(«)  Reg,  V.  Biahop,  2  M.  &  Rob.  291, 
Ro(fe,  B.     See  Debates  in  Parliament, 
6th  April,  1843,  2nd  May,  1843. 
.  (or)  The  time  before  the  eemotu  when 


the  notice  should  be  served,  ▼aries  ac- 
cording to  the  practice  of  the  session. 
Eight  days'  notice  is  requisite  before  as- 
sites,  and  it  is  usual  to  give  two  or  three 
days'  notice  for  sessions,  Cro.  Cir.  Comp. 
17,  48.  In  Middlesex, ybw  clear  day&* 
notice  is  deemed  sufficient;  at  aome 
other  sessions  a  longer  period,  as  tern 
days'  notice  is  required,  the  last-men* 
tioned  period  being  that  required  for 
trial  at  the  assises. 
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—  MSt»  hdstg  the  —  d*y  of ,  by  ten  o'clock  ia  the  foienooa  of  the 

day,  and  then  and  there  to  try  my  trayerae  upon  the  indictment  which  yon 
hire  piefeiieJ  ifgainat  me  for  . 

To  Y.  Z.  A.  B. 

Tliis  notice  is  not  a  condition  precedent  to  the  trial  of  a  traverse,  but 
a  mere  regulation  of  practice ;  so  that  want  or  insufficiency  of  notice 
may  be  cored  by  the  prosecutor's  appearing  in  person  or  by  counsel* 
tliongh  only  for  the  purpose  of  questioning  the  proof  of  the  notice,  or 
Greeting  to  the  trial  on  the  ground  of  its  insufficiency ;  for  he  must 
appear  generally,  and  thereby  waive  his  right  of  objecting  to  it,  or  not 
appear  at  all  (y).  It  must  be  proved  to  have  been  served  by  some 
one  who  has  previously  examined  it  with  a  copy,  to  the  correctness  of 
which,  if  necessary,  he  should  be  ready  to  swear. 

At  the  proper  time  the  defendant  must  go  before  the  clerk  of  the 
peace,  and  take  out  a  copy  of  the  proceedings  drawn  out  of  record,  for 
which  he  is  to  pay  at  the  rate  established  by  custom  (z).  The  clerk  of 
the  peace  will  award  a  venire  for  the  sheriff  to  return  a  jury,  grant 
sobpcpnas  for  witnesses  resident  in  the  county,  and  enter  the  traverse 
for  trial.  The  venire  must  be  directed  to  the  undersheriff,  who  will 
return  a  jury.  The  defendant  must  appear  in  court  at  the  bar,  and 
in  case  the  prosecutor  does  not  appear,  must  put  in  an  affidavit  in  the 
folk)wing  form,  or  to  the  like  effect,  with  a  true  copy  of  the  notice  served 
annexed  to  it. 

p.     .     ^  J     O.  P.  of—  in  the  connty  of ,  gentleman,  clerk  to 

L  Meaars. oU  -^^  in  the  aaid  county,  maketh  oath  and 

nith,  that  he  did,  on  the day  of instant,  pfrtonally  serve  the  prosecutor 

is  this  case  (T.  Z.)  with  a  true  copy  of  the  notice  hereunto  annexed,  at  his  house 
■Hate  in  —  [or  as  the  fact  wet],  and  did  at  the  same  time  inform  the  said  Y.  Z. 
of  tlie  oontents  and  purport  thereof. 

Sworn  before  ■^^—  at  — —  1      /%  p 
this day  of J 

When  the  defendant  is  at  the  bar,  the  clerk  of  the  peace  reads  the 
indictment  to  the  jury,  and  then  says,  **  to  which  indictment  the  de- 
fendant hath  pleaded  not  guilty  :  your  business,  gentlemen,  is  to 
iaqnire  whether  he  be  guilty  or  not  guilty,  and  hearken  to  the  evi- 
dence." Then  the  crier  makes  the  usual  proclamation ;  and  if  the 
prosecutor  appears,  the  trial  proceeds. 

(y)  Vtr  LUiUdaie,  J.,  and  Oarrow,      See  Reg.  v.  Unwin,  7  D.  P.  C.  578. 
B.,  in  £.  T.  BMy,  Ry.  &  M.  N.  P.  C.  (i)  See  end  of  sect.  15  of  this  chapter, 

241.    Contn  per  Lord  AMnper,  in  R.      and  Reg.  v.  Bishop,  C.  &  Mar.  202. 
T.  F^ktrstmksmgl^f  8  C.  &  P.  109. 
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Pro99eutcr  of  Travcf  k  not  appeoring.y^^V  trfkor  proof  of  vsi  i  ict  0t 
notice  of  trial  as  abore,  tbe  prosecutor  do  not  appear,  the  prosecutor  is 
(by  the  crier)  called  to  come  and  give  evidence,  and  on  his  default  to 
appear,  the  chairman  addresses  the  jury  to  this  eflTect,*—'' Gentlemen, 
A.  B.  stands  indicted  for  making  an  assanlt  npon  Y.  Z.  [aroiihe  nds- 
denuammr  9Uiy  be] ;  no  one  appears  to  prove  that  he  is  geilty,  and 
dwiefore  you  must  acquit  him ;"  and  thereupon  the  jury  bebg  asked 
{by  ike  clerk  of  tke  peace)  ^'  whether  the  defendant  is  guilty  or  not 
guUty,"  say, ''  Not  g^Uiy" 

t  Proeecutor  qf  Traverse  not  founds  or  eerved  witk  Notice  of  Trial.] — 

All  thisy  however,  proceeds  upon  the  assumption  that  the  prosecutor 
was  found,  and  that  the  notice  from  the  defendant  was  actually  served. 
But  if  the  prosecutor  cannot  be  found,  there  must  be  an  affidaxnJt  of  the 
endeavour  to  serve  him  with  the  notice  of  trial,  and  that  it  was  without 
efiect,  in  such  form,  and  disclosing  such  circumstances,  as  may  induce  the 
court,  upon  motion  on  behalf  of  the  defendant  being  in  cnstody  to  order 
the  defendant's  recognizances  to  be  discharged,  and  himself  discharged 
by  proclamation  at  the  end  of  the  sessions  (a),  or  if  an  acqyiJUaX  n 
desired^  to  respite  the  recognizances,  and  to  put  off  the  trial  to  the  next 
session ;  making  an  order,  at  the  same  time,  that  a  new  notice,  left  at 
the  last  phce  of  the  prosecutor's  abode,  or  at  the  office  of  the  clerk  of 
the  peace,  with  certain  conditions  of  publication  or  notification,  as  to 
the  said  court  shall  seem  necessary,  shall  be  deemed  well  served.  These 
terms,  imposed  by  the  court,  whatever  they  may  be,  having  been  com- 
plied with,  the  defendant, in  order  to  an  acquittal^  must  take  out  a  venire, 
enter  his  traverse,  and  be  prepared  with  affidavits  of  the  order^  and  of 
the  acts  done  in  conformity  with  it,  to  be  produced  at  the  ensuing 
session  ;  when,  if  the  prosecutor  again  fail  to  appear,  the  jury  will  be 
sworn,  and  an  acquittal  directed. 

Where  cross  indictments  for  assaults  had  been  traversed,  the  jury 
was  sworn  in  each  separately,  and  the  counsel  for  that  indictoKot 
which  was  entered  first,  opened  his  case  and  called  his  witnesses.  The 
counsel  on  the  other  side  then  opened  his  case,  and  afterwards  called 
his  witnesses.    No  reply  was  allowed  on  either  side  (^). 

Power  of  Court  to  postpone  Trial  of  a  Traverse  loAere  dice  Notice 
qf  Trial  kas  been  tpven.] — Although  die  time  of  trying  the  traverse 


(«)  Sm  Rtf.  ▼.  SMmrd,  C.  &  Kir.  (i)  JL  ▼.  WmUifms  R.  t.  Vnfim. 

461.    JSr.JB.->Tbe  lodietmeBt  hU  net      8  C.  &  P.  290.    Ftar  Owmy,  B. 
been  trtvwMd. 
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hmeMfifed,  yet  the  coort  has  always  authority,  after  plea  pleaded,  to 
poi^niie  the  trial  and  to  respite  the  lecognizaaees  (c).  This  right  is 
expnmtj  leoognized,,  at  least  in  misdemeanoum,  by  the  traverse 
ict(d). 


of  the  preferrmg  a  BilL^ — ^The  presenting  a  bill  for 
erea  a  capital  offence  may  be  postponed  on  affidavit  of  the  attorney  for 
tlie  prosecation,  that  a  material  and  necessary  witness  is  ill,  though  he 
bu  beoi  eiamined  before  a  magistrate,  and  Ida  deposition  contains  no 
natter  to  show  his  evidence  to  be  essentjal,  for  material  evidence  may 
ksve  ban  diaeovered  since;  nor  need  the  affidavit  state  that  evidence(e). 
If  the  gremds  of  postponement  are  intricacy  of  the  evidence,  and  the 
ihorttime  affi>rded  for  disentangling  Ae  diffisrent  portions  necessary  to 
aippoft  the  several  indictments  which  it  makes  requisite,  the  motion 
most  be  made  before  preferring  any  bill,  or  at  least  before  arraign- 
mmHf). 

ProMecutor  of  Indictment  not  found  or  served  with  Notice  of  Trial 
fokere  Defendant  does  not  traverseJ] — ^Vexatious  cases  occasionally 
loppen  where  the  prosecutor,  without  going  before  a  magistrate,  pro- 
cons  a  bill  to  be  found,  generally  for  gaming,  &c.,  of  which  intended  f 
proceeding  the  defendant  has  no  notice.     A  bench  warrant  issues, 

and  a  certificate  of  the  indictment  found  is  granted  as  of  course ;  • 

the  defendant  is  taken,  refuses  to  **  settle  "  the  case  by  money,  and 
eaters  into  reoognizance  with  or  without  bail  as  it  may  happen,  to  ap- 
pear and  take  his  trial  at  the  next  assizes.  He  next  &ils  in  every  effort 
to  diaeover  the  residence  of  the  prosecutor  so  as  to  serve  him  with  the 
reqaisite  notice  of  trying  the  indictment ;  and  the  attorney  for  the  pro- 
ncnticm  is  generally  changed,  or  disappears  as  soon  as  the  defendant 
las  refoaed  to  compromise.  At  the  next  assize  the  prosecutor  of  course 
■figieets  to  appear ;  affidavits  of  the  defendant  and  his  attorney  develope 
the  fmitless  efforts  made  for  the  purpose  mentioned ;  and  the  court 
^n  holds  that  the  only  course  is  for  the  defendant  to  go  into  cus- 
^y  at  the  end  of  the  assize,  and  be  discharged  on  proclamation, 
with  his  recognizances  and  those  of  his  bail,  if  any;  for  no  ac^ 
qntUU  can  be  had  at  that  assize  (^),  nor  if  taken  would  it  be  effiec- 


(0  See  per  Lord  Mentfleid,  I BU.  R.  (e)  2  M.  &  Rob.  192;  Peake,  97. 

SU;3  Burr.  1514;  Potter,  2;  Bac.  lf)IUff.r.FuUeraHdothen,9C.8tV. 

^.  1H«/  (H) ;  JZ.  T.  SatMe,  5  C.  &  35,  per  Pa/Zeton,  J. 

M43;  fi^.  T.  Bofam,  2  M.  &  Bob.  (^)  See  IZ.  ▼.  BXbhard,  antt,  p.  466. 

^-  Acted  on  by  Plait,  B.,  at  Berks  Spring 

(4  6S  G.  m.  c  4, 1.  7.  Ai8.  1845;  also  2  Hale,  246. 
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tual  (g).  It  seems,  however,  he  might  be  acquitted  at  a  subsequeot 
assize,  after  he  had  complied  with  any  terms  of  service  of  notice  im- 
posed by  the  court. 

Sometimes  the  warrant  is  not  executed  for  some  yean  after  it  is 
granted,  though  the  defendant  might  be  found  at  any  time.  It  is  theo 
put  in  force  on  some  occasion  when  he  appears  in  a  public  capacity,  as 
clerk  of  a  race-course,  &c.  (A). 

Postponing  Trials  in  general  ^afUr  Plea  and  Notice  to  the  other  side.] 
— The  power  of  the  court  to  postpone  a  trial  suo  motu,  is  shown  (/k)<^ 
p.  472),  but  a  trial  may  also  be  put  off  on  motion  made  by  either 
party  (t)>  after  plea  pleaded  (A)  and  notice  given  to  the  opposite  party 
in  time  to  enable  him  to  oppose  it. 

The  grounds  for  putting  off  a  trial  of  felony  or  misdemeanour  are 
various ;  as,  the  publication  of  a  libel  tending  to  influence  the  minds 
of  the  jurors  {I) ;  the  illness  of  the  defendant's  attorney  (m) ;  the 
ignorance  of  a  material  witness  as  to  the  nature  and  obligation  of  an 
oath  (n)  ;  the  panel  of  jurors  having  been  taken  from  a  neighbourhood 
so  excited  against  the  prisoner  by  various  publications,  as  to  prevent 
the  likelihood  of  a  fair  trial  (o) ;  the  prosecutrix  having  been  bribed 
and  kept  out  of  the  way  to  prevent  her  giving  evidence  {p\  &c. 

But  the  most  usual  ground  is  the  absence  of  a  material  witness  for 
the  prosecution,  or  defence ;  whether  occasioned  by  illness  (q),  being 


i 


(jf)  S.  C. ;  see  R.  y.  Hair,  C.  &  Kir. 
389. 

ih)  Reg,  y.  Hibbard,  ant*. 
t)  This  coarse,  now  only  adopted  as 
of  right  in  mUdemeanourt^  seems  to  have 
been  anciently  usual  in  all  offences.  Dal- 
ton  deprecates  trying/etetetat  the  same 
session  at  which  the  indictments  are 
found,  ch.  185. 

{k)  Reg,  y.  Bolam,  2  M.  &  Rob.  192, 
(a  case  of  felony).  See  Peake,  N.  P.  C. 
97;  JR.  y.  Doale,  1  Esp.  N.  P.  C.  125. 

[I)  4  T.  R.  285 ;  1  Burr.  570. 

[m)  Say.  R.  63;  Bac.  Abr.7Vta/(H). 

(fi)  In  this  case,  the  court  will  order 
the  witness  to  be  instructed  on  these 
points  before  the  next  session.  Rooke, 
J.,  took  this  course  in  the  case  of  a  child, 
and  aU  the  judges  approved  it ;  see  Afiir- 
pkg*9  cast,  in  1795,  in  note  to  R,  v. 
White,  1  Leach,  430,  note ;  and  2  Bac. 
Abr.  (by  Gwillim),  tit.  Evidence,  577, 
note. 

(o)  Reg.  y.  Botam,  2  M.  &  Rob.  192, 
Parke  and  Aldereon,  E%, 


I 


(p)  R,  y.  Gutteridge  and  otkert, 
Worcester  Spring  Ass.  1840,  9  C.  &  P. 
228.  Indictment  haying  been  found  for 
rape  without  the  eyidence  of  the  prne- 
cutrix,  Patteeon,  J.,  committed  the  pri- 
soners till  the  Summer  Assise  (dting 
Reg,  y.  Chegjman,  8  C.  &  P.  558),  and 
estreated  the  prosecutrix's  reoognimioe 
after  caUing  her  on  it.  At  the  Sommer 
Assise  she  did  not  appear ;  but  the  pri- 
soners were  conyicted  of  the  aasanlt, 
and  sentenced  to  three  years'  imprison- 
ment with  hard  labour.  Bail  woold 
be  refused  after  bill  found,  Reg,  r,  CAap- 
num/  Reg,  y.  Andrewe,  2  D.  &  L.  10; 
13  L.  J.  (M.  C.)  113. 

(q)  iley.  y.  AMoeA,  Glocester  Sp.  Ais. 

1840,  Gumeg,  B„  9  C.  &  P.  509 :  sod 
Summer  Assise,  1840,  Wittiami,  J.f 
indictment  for  shooting  at  one  Yarwerth, 
At  the  Spring  Assise,  1840,  the  prose- 
cutor was  too  ill  to  be  examined ;  Gur- 
ney,  B.,  postponed  the  trial  to  the  next 
assise,  when  another  material  witneci 
for  the  prosecution  was  too  ill  to  at- 
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kept  out  of  the  way  by  the  other  side  (r),  or  other  circumstances  («). 
These  are  so  various^  that  all  which  can  be  advanced  with  precision 
OD  the  subject  is,  that  as  the  granting  this  delay  at  the  instance  of  an 
accused,  though  expedient  to  justice,  is  an  indulgence,  and  not  a  right, 
laches  or  undue  forbearance  by  him  in  endeavouring  to  serve  a  subpoena, 
or  to  procure  the  attendance  of  the  absent  witness,  will  be  fatal  to  his 
application  (/).  The  motion  can  only  be  made  on  an  affidavit  sworn  at 
least  two  days  before  the  intended  trial ;  unless  the  facts  affecting  the 
witness  were  not  known  till  aflerwaids,  when  it  may  be  sworn  in 
court  (tc).  The  judge  will  decide  from  the  depositions  whether  the 
witness  is  material  or  not ;  but  if  the  witness  was  not  examined  before 
the  magistrates  or  his  deposition  is  not  returned,  affidavit  must  be 
made  of  what  he  is  expected  to  prove  (x). 

The  affidavit  must,  in  general,  be  made  by  the  party  on  whose  behalf 
the  postpooement  is  sought ;  but  his  absence,  age,  sickness,  or  other 
safficient  cause,  will  let  in  his  attorney,  or  even  a  third  person,  to  swear 
it.  The  illness  of  the  absent  witness,  or  of  a  child  of  which  she  is  the 
nursing  mother,  is  best  established  by  the  affidavit  of  the  medical  at- 
tendant, such  being  deemed  sufficient  to  prevent  the  estreat  of  his 
recognizance  (y).  His  name  and  place  of  abode,  his  continued  absence, 
or  actual  incapacity  to  attend  at  any  time  during  the  session,  and  the 
nse  of  every  reasonable  effort  to  compel  such  attendance,  must  be  dis- 
tiDctly  specified,  and  the  materiality  of  his  evidence  in  the  case  shown. 


•I 


tcfid.  The  proteentor  had  died  in  the 
iaterral;  WiOwma^J.,  postponed  the 
truL  See  Reg.  v.  CSkigimi,  8  C.  &  P. 
538,  8.  P.  31  Car.  II.  c.  2,  f .  7,  Habeas 
Corpus  Act.  In  Reff,  t.  Murphjff  Li- 
verpool Winter  Assize,  1844,  an  indict- 
Acnt  aOeged  throe  soTeral  attempts  to 
poison  three  seyenl  parties,  the  indict- 
ment was  quashed  and  the  prisoner  re- 
manded by  Gitnuir,  B.»  to  the  Spring 
Assise,  1845,  when  he  was  tried  on  a  fresh 
iadtctmcnt  siid  acquitted. 

(r)  See  Peake,  97,  Duberlty  v.  G^- 
"^ :  and  JK.  t.  Ouiitridge,  nqnra ;  also 
Grtn  T.  Gaietpiek,  Bnll  N.  P.  243. 

(f)  Riff,^,  Omen  and  otken^  Stafford 
Sunmer  Ass.  1839;  after  the  grand 
jvry  vas  discharged,  the  prisoners 
vere  acquitted  of  the  rape  of  Christina 
Collins.  One  Orgill,  being  on  his  trial 
for  bigassj  before  the  other  jndge  at  the 
Unie  the  trial  for  rape  was  proceeding, 
vas  convicted  and  sentenced  to  imprison- 
mnent; he  then  dtseloaed  to  the  gaoler 
■ttttcrswhich  Owen  had  told  him  in  their 


cell  respecting  the  death  of  C.  C.  WiU 
.Uamt,  J., remanded  Owen  and  the  other 
prisoners  till  the  next  assises.  On  13 
March,  1840,  Orgill,  then  in  prison,  re- 
ceiTcd  a  free  pardon,  and  gave  evidence 
on  the  16th  in  support  of  an  indictment 
for  mnrder  of  Christina  Collins.  The 
prisoners  were  convicted,  and  two  were 
executed,  9  C.  &  P.  83,  238.  Sembie,  a 
trial  for  felony  maybe  postponed  on  pri- 
soner's application  on  sufficient  affida- 
Tit,  eyen  siter  a  jury  has  been  charged  with 
the  indictment,  and  before  any  eridence 
given,  Reff,  v.  Fitzgeraldf  and  C.  &  Kir. 
201,  Creetwell,  J. 

(/)  If  laches  appears,  the  court  vrill 
sometimes,  in  misidemeanonrs,  impose 
terms  on  the  accused,  e,  g,  to  consent  to 
examine  a  witness  for  the  crown  on  inter-^ 
rogatories,  he  being  about  to  leave  the. 
country,  jR.  t.  Morphew,  2  M.  &  S.  602.. 

(u)  See  1  Ch.  Cr.  L.  1st  ed.  494. 

(x)  Reg.  y.  Savage  and  Penn,  C.  & 
Kir.  75. 

(y)  Toone,  7. 
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Nor  wHl  theie  iacU  aafike  to  pestpoaethe  trial,  imieift  the  affidarit  b 
pomHve  in  iti  renfieatioiiof  them.  Thus,  it  muft  stale  that  the  ahsent 
paffty  is  a  maleriai  witneBS^  without  whose  evideiice  the  a{»pUeaiit  cannot 
saMj  proeeed  to  ttial,  send  that.he  faas>  endeafonied^  widiont  eftct,  to 
serve  him  with  a  sabpcBaa»  spectfyiag  the  eaertioBa  uied.  It  should 
then  state,  in  phun  terns,  that  there  is  reasonable  ground  fer  faeliefiDg 
that  the  delay  soof^t  for  wiU  tend  to  the  tethemace  of  justice,  aad 
that  the  testimony  of  the  witness  may  be  obtained  at  the  time  to  which 
the  trial  is  proposed  to  be  defenred. 

The  postponement  of  trial  is  seldom  granted  to  a  period  later  thsa 
to  the  next  session  (z).  In  one  case  of  a  misdemeanour  respecting 
coin,  standing  for  trial  at  an  assise,  the  defendant  was  out  on  baO, 
and  the  judge,  doubting  whether  the  ofience  chaiged  was  indictable, 
put  off  Uie  trial  to  the  next  assize  by  content  ^  in  order  to  take  the 
opinion  of  the  judges  in  the  interval  (a). 

The  trial  wUl  never  be  put  off  on  account  of  the  afaoeaoe  of  wit- 
nesses to  chuacter  (6)*  The  prisoner  wHl  never  be  obliged  to  pay  the 
prosecutor's  costs,  where  the  trial  of  a  felony  is  postponed  on  acoouat 
of  the  illness  of  a  witness  for  the  prisoner  (c) ;  but  if,  after  the  trial  of 
a  misdemeanour  is  called  on,  the  defendant  procnres  the  trial  to  be 
postponed  for  the  absence  of  maleriai  witnesses,  the  prosecutor  will  be 
entitled  to  costs  of  the  day(<f),  as  in  civil  cases.  In  one  case,  where 
the  trial  of  a  felony  was  postponed  for  the  absence  of  a  prosecutor 
who  was  a  material  witness,  the  prisoner  was  discharged  on  his  own 
recognizance  to  appear  at  a  future  period,  but  without  receiving  costs  (r). 

More  notice  has  been  taken  of  this  particular  sui^ect  than  it  may 
appear  entitled  to  receive ;  but  this  has  been  thought  proper,  because 
there  is  generally  no  part  of  the  proceedings  before  coorts  of  qusrter 
session  less  critically  attended  to  by  the  courts,  or  more  caidessly  exe- 
cuted by  the  professional  attendants. 

The  following  aflBdavits  and  notice  will  suggest  like  fenns,  varied 
according  to  the  circumstances  of  each  particular  case. 


QvaaK  ON  TBB  PBosscimoH  or  ▲•  a.  V.  p.  a. 

Joint  Afidami  of  a  Dofendant  and  his  Attorney  ^  mad§  in  ordtr  to 

postpone  a  Trial. 
P.O. tike  dstadiat  lAovMMMd,  «iidX.T.of ia  tte  eomaSf  of  • 1 


{9)  Bw.  A^.  IHr. JPHal  (H).  (d)  IL  v.  Dsfit,  1  Sqi.  ISft;  psrUfd 


(«)  JL  ▼.  Asia,  IL  &  Ry.  184.  JEwy— ,  citiiy  H.  ▼.  Vm^kem,  (wei  n^ 

{h}  ¥u  LmuHmm^  J.,  la  JL  v.  Jmm^  ported). 
8  Snt,  S4.  (e)  B.  v.  CHwr,  4  C.  ft  F.  tSl. 

(c)  R.  ▼.  Aair«r,  3  C.  ft  P.  581. 


1 
:: 


•J 
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attoniej  tar  the  laid  P.  Q.  wTendlj  make  oath  and  aqr>    And  first  thia  deponent, 

the  aaid  P.  Q.,  for  himaelf  aaith,  that  one  D.  D.  of in  the  county  of  — — •» 

wwtinaw,  and  one  of  tiw  oo-partnera  in  die  honae  of  C.  C,  D.  D.  and  Cki.  at  — — 
iforenid,  in  the  ooimty  of  — «—  aforeaaid,  he  tiie  aaid  P.  Q.  ia  adTiaed,  and  betieyes, 
ii  a  material  and  neeeaaaiy  witneaa  for  him,  thia  deponent,  Ae  add  P.  Q.  and  that 
he  csmot  mddj  pioeeed  to  the  trial  of  tiie  abore  indlctmenlr  witlioiit  he  the  add 
D.  D/a  teatimony.  And  thia  deponent,  the  said  P.  Q.  ftirtiier  aalth,  that  aa  aoon 
IS  posnUe  alter  he  reoeiTed  notice  of  the  aforeaaid  bill  of  indictment  against  Idm, 
he  spplied  by  letter  to  tlie  aaid  D.  D.  informing  lum  that  he  the  said  P.  Q.  wonld 
require  the  attendance  of  him  the  aaid  D.  D.  at  the  trial  thereof,  and  requiring  to 
be  InforBBod  wheHnr  he  the  aaid  D.  D*  waa  than  in  liBgland,it  being  known  to  him, 
the  said  P.  Q.  that  the  said  D.  D.  ia  frequently  reaident  at  Amsterdam,  on  aoooont 
of  the  '^"■'gt  and  buaineaa  of  the  said  house  of  C.  C,  D.  D.  and  Co.  And  this 
<lrponmt  liirther  saitliy  tiiat  in  anawer  to  his  said  letter,  he  was  informed  by  the 
Slid  C.  C.  that  the  aaid  D.  D.  waa  at  that  time  at  Amsterdam  aforesaid,  and  was 

not  Ukdj  to  return  from  tlience  before  tlie  end  of  the  month  of then  next 

caning,  whii^  informaticm  the  aaid  deponent  beUeves  to  be  true.  And  the  said 
deponent  inrther  saith,  that  he  made  another  application  by  letter  on  the  — 
day  of  ^—  inatant,  addresaed  to  the  said  C.  C.  inquiring  whether  the  said  D.  D. 
vu  yet  retomed  from  Amsterdam,  to  which  he,  this  deponent,  receiTed  an  answer 
io  late  aa  ■  laat,  from  the  said  C.  C.  informing  him,  this  deponent,  that  tlie  said 
D.  D.  waa  not  yet  returned,  and  that  he  waa  not  expected  to  return  tUl  the  end  of 

the  month  of next,  aa  before  stated,  which  informatbn  this  deponent  does 

▼erily  bdiere  to  be  true.  And  this  deponent,  the  said  P.  Q.,  further  saith,  that  he 
folly  ezpeoto  to  be  Mt  to  procure  the  presence  of  tiie  aaidD.  D.  at  the  next  general 
(jurter  aceelon.of  the  peace,  to  be  holden  for  this  county  of—  at  — ,  and  the 
Slid  D.  D.  win  be  then  and  there  able  and  wilUng  to  attend  the  trial  of  the  above- 
BKutioned  indictment.  And  this  deponent,  the  said  X.  T.,  fbr  liimself  saitii,  that 
he  is  the  attorney  qipointed  by  the  said  P.  Q;  to  dated  him  on  the  trial  of  the  aaid 
hill  of  iadietment,  on  the  proneotlon  of  A.  B.,  and  that  the  aaid  D«  D.  will  be  a 
Bsterial  and  neoaasary  witneaa  at  the  haaring  of  the  aame,  and  that  without  liia 
tfitimnny  the  aaid  P.  Q.  cannot  safely  go  to  triaL    And  this  deponent  for  himself 

further  saith,  that  on  the day  of  -^^  last  past,  he  addreased  a  letter  by  the 

Section  of  the  said  P.  Q.  to  the  said  D.  D.  at  Amsterdam,  requesting  him  to 
retem,  if  poaaible,  in  order  to  be  preaent  at  the  trial  of  the  belbre-mentioned  in- 
lili  tsitul,  at  the  paeasnt  seasion  of  the  peaee,  and  that  he  reealved  an  anawer  to  the 

mid  letter  from  theamd  IXD.on  the— —  day  of laat,  hi  whioh  the  said  D.D. 

assared  him,  tUa  deponent,  that  he  ooold  not  poasibly  return  to  BngUnd  till  after 
the  —  day  of  — — -  tlien  next  ensuing,  but  that  he  hoped  to  be  able,  and  would 
he  wllliag,  to  attend  at  the  next  general  quarter  session  of  the  peace,  to  be  holden 
at  ^—  for  tiie  county  of  •^—  afbresaid.  And  this  deponent,  the  said  X.  Y.  taX' 
ther  siith,  tint  he  haa  no  doubt  but  the  laid  B.  D.  will  be  ready  and  willing  to 
■ttend  at  the  nest  aearion  of  the  peace  aa  afeffemd. 
S«oca,&c 
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Affidavit  of  Medical  Attendant* 

Omniy  <2^—  1  O.  P.  of  —  in  the  said  county,  surgeon ,  nuketh  oath  and 
to  wit,  jsaitliy  that  M.  N.  of  — — ,  carpenter,  about  ten  days  since 
fractured  his  skuU  in  a  dangerous  manner,  and  is  still  confined  to  his  bed  on  ac- 
count of  the  same,  and  is  utterly  incapable  of  being  remored  from  his  said  bed 
without  imminent  danger  of  his  life. 

Sworn,  &c. 

THB   aUBBN  ON  THB   PROBBCUTION  OV   A.   B.  r.   P.   CU 

Notice  of  Application  to  postpone  the  TriaL 

Mr.  A.  B.  take  notice,  that  I  do  hereby  countermand  the  notice  of  trial  of  the 

above  indictment,  dated  the day  of instant,  and  that  I  shall,  on  the 

day  of  — —  instant,  at  the  sitting  of  the  court  of  quarter  session  at for  the 

county  of ,  or  as  soon  after  as  counsel  can  be  heard,  move  the  said  court  that 

the  trial  of  the  said  indictment  may  stand  over  till  the  next  general  quarter  sesiion 
of  the  peace  for  the  said  county,  on  account  of  the  absence  of ,  a  material  wit- 
ness for  the  defendant  in  the  same,  who  is  absent  in  foreign  parts,  and  whom  I  have 
not  been  able  to  serve  with  a  subpoena. 

X.Y. 
Attorney  to  the  defendant  in  the  said  prosecution. 
To  Mr.  A.  B.  Prosecutor,  &c. 
{or  to  his  Attorney,) 

Postponement  of  Trial  of  Misdemeanour  where  some  Defendants  do 
not  traverse,] — The  postponement  of  a  trial  (see  ante,  p.  468)  may  ema- 
nate from  the  court,  independently  of  the  desire  of  the  parties  prosecuting 
or  defending.  Thus,  if  several  be  in  custody  for  a  conspiracy  or  other 
joint  misdemeanour,  and  bills  have  been  found,  and  one  or  more  of  them 
prefer  to  take  their  trial  immediately,  and  the  others  to  traverse  with 
their  pledges  according  to  the  regular  form,  the  court  will  put  off  the 
trial  till  the  period  when,  by  the  customary  expiration  of  the  traverse, 
all  the  parties  can  be  tried  together.  This  seems  to  be  the  established 
practice,  and  the  reason  given  for  it  is,  that  were  it  otherwise,  as  there 
is  generally  a  difference  in  the  guilt  of  the  different  offenders,  or  in  the 
evidence  which  is  to  attach  guilt  to  them,  those  who  have  the  best  chance 
of  being  acquitted  would  always  offer  themselves  for  immediate  tnal, 
in  order  that  they  might  afterwards  become  witnesses  for  their  con- 
federates on  the  trial  of  their  traverses  (/)•  On  the  point  of  expe* 
diency  there  may  be  force  in  this  reasoning ;  but  at  the  same  time  it 
appears  to  be  a  great  hardship  to  keep  a  person  in  prison  without  trial, 
who  is  willing  to  be  tried,  because  another,  who  is  more  fortunate  in 

(/)  R,  V.  Teal,  11  East,  R.  307;  R.  67.  And  see  ^'//m'«  ewf,  Flowd.  98, 
V.  De  Bermger  mtd  otkere,  3  M.  &  S.      ante. 
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obtaining  sureties^  prefers  to  hare  his  trial  postponed.  It  may,  there- 
fore, be  a  question,  whether  in  such  a  case  the  court  is  justified  in  r^ 
jecting  such  security  as  the  parties  so  offering  themselves  for  trial  are 
able  to  offer,  though  it  should  be  only  by  their  own  recognizance,  to 
be  forthcoming  at  the  same  time  with  their  co-defendants,  when  such 
rejection  would  detain  them  in  prison  without  trial. 

Delivering  Copy  of  Indictment  to  Defendant  in  some  Cases,] — By 
60  G.  III.  &  1  G.  IV.  c.  4,  s.  8,  in  prosecutions  for  misdemeanours, 
instituted  by  the  attorney  or  solicitor  general,  in  any  session  of  the 
peace,  the  court  shall,  if  required,  order  a  copy  of  the  information  or 
indictment  to  be  deliTered  afler  appearance,  to  the  party  prosecuted  or 
his  atttomey,  on  application,  free  of  all  expense,  provided  that  he  has 
not  previously  received  a  copy. 


SECTION  IV. 

Of  Arraignment,  Challenge,  and  other  Preliminaries 

OF  Trial. 

Order  of  trying  Felonies  and  Misdemeanours,] — ^The  practice  of 
different  courts  of  quarter  sessions  varies  as  to  the  order  of  trying  in- 
dictments :  they  are,  however,  usually  tried  in  the  order  in  which  they 
stand  on  the  file  of  the  clerk  of  the  peace.  He  should  file  them  in  the 
order  in  which  he  receives  them  from  the  grand  jury,  after  calling  them 
over  in  their  presence. 

Felonies  should  be  tried  before  misdemeanours,  except  in  some  few 
cases  of  traverse ;  and  those  cases  of  misdemeanour  in  which  the  de- 
fendants are  in  custody  before  other  misdemeanours.  Of  bills  brought 
in  at  the  same  time  by  the  grand  jury,  those  in  which  any  counsel  is 
engaged  for  the  prosecution,  are,  by  indulgence  of  the  court,  often 
heard  before  the  others ;  if  no  special  reason  exists  to  the  contrary. 

Arraignment,] — In  cases  of  felony,  no  traverse  being  allowed  when 
bills  are  found,  a  convenient  number  of  the  prisoners  are  placed  at  the 
bar,  viz.  in  the  dock  {g)  for  arraignment :  which  is  the  legal  term  for 
calling  on  a  prisoner  to  answer  to  a  charge  of  felony.  The  arraignment 
in  felony  consists  of  three  parts ;  the  calling  the  prisoner  to  the  bar  by 

(y)  R€§f,  T.  Zuluetat  poit. 
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\m  namtf  and  reqniiiiig  him  to  bold  up  hu  hand ;  the  reHlaig  ovec  tfaa 
indktmfi^  la  him ;  and  the  wking  him  whether  he  ifr  guilty  or  noi 
gtrilty  (A)- 

Requiring  the  Prisoner  to  hold  up  his  Hand.] — The  first  is  done  by 
the  officer  addressing  him  thus : — *'  A,  B.  hold  up  your  hand^*  whlck 
is  intended  to  identify  the  prisoner  in  court,  viz,  to  the  justices  and  the 
jury,  as  the  party  indicted,  or  to  ascertain,  if  two  or  more  are  indicted, 
which  is  A.  and  which  B.  (t).  A  compliance  with  this  xequisitioii  is 
not,  however,  indispensable  (A) ;  and  it  has  been  said  that  it  ia  usual  to 
omit  it  when  a  peer  is  to  be  tried  (/)•  If,  therefore,  the  prisoner  decline 
to  hold  up  his  hand,  but  make  no  objection  that  he  is  not  the  party 
intended  (m),  the  trial  may  proceed. 

Returning  Money  ^  S^e,  tahenfrom  Prisoner.] — If,  on  the  apprehen- 
sion of  the  party  indicted,  or  since,  money,  &c.  has  been  taken  from 
his  person,  there  have  been  cases,  in  which,  on  its  appearing  clearly  to 
the  court  from  the  depositions  or  on  affidavit,  that  the  money,  &c.  ao 
taken,  was  in  no  way  material  to  support  the  charge  against  him  or 
connected  with  it,  judges  have  granted  motions  for  its  being  returned 
to  him,  in  order  that  he  might  not  be  deprived  of  the  means  of  defence 
affi>rded  by  it.  But  the  discretion  of  a  court  will  never  be  thus  exer- 
cised, where,  from  any  testimony  or  depositions  before  it,  there  is  reason 
to  bdieve  that  the  money  or  other  article  of  which  the  prisoner  has 
been  so  deprived,  is  in  any  way  connected  with  the  offence  charged, 
as  if  it  belonged  to  the  prosecutor  or  some  third  person  ;  or  if  a  proba- 
bility appears  that  it  was  stolen,  or  the  produce  of  stolen  property  ;  or 
if  it  forms  part  of  the  evidence  to  be  adduced  in  support  of  the  indict- 
ment (ti). 

IndicttneM  read^ — The  seoond  psoeeeding,  the  reading  of  the  in*' 
dictment,  is.  more  material,  because,  as  in  cases  of  fekmy,  the  prisoner 
is  not  in  general  (o)  allowed  a  copy,  i(  is  the  only  means  by  which,  be- 


u  185. 


Hale,  219.    See  Dalton,  459, 


(4)  2  Hawk.  c.  88»s.2s  Ddt.  e.  185, 
p. 459. 

[h)  R.  T.  Radeliffif,  I  W.  Bla.  S. 

0  t  Hde,  219. 

[m)  A  ooUateral  issue  of  identitj  thus 
is  always  tried  instanter  bya  jnrj 
impaaiielled  oa  the  spot  by  tlie  shmiff. 
No  peremptory  challenges  are  allowed, 
R.  T.  Radelife,  1  Bla.  R.  4 ;  Foster,  40, 
8.C. 


ndsed 


(»)  See  R  T.  O'DotmeU,  7  C.  &  P. 
138  ;  R.  T.  /omf,  6  C.  &  P.  343;  both 
eases  before  PflMesoii,  J. ;  X.v.ABnscK« 
3C.&P.  610.  A.  Paril,  J.  Aninstanoe 
of  taking  away  the  wateh,  &c.  of  a  party 
dwned  with  rape,  was  serenly  oca- 
sored,  and  its  immediate  retnm  ordered, 
R.  T.  Ktmep,  7  C.  &  P.  447,  Omneif, 
B.,  and  PaiUten,  J. 

(o)  The  mle  of  practioe  at  the  Old 
Bailey  against  granting  such  a  copy  is 
■Undedtoin  15  East, 343:  and  Kdynge, 


■  J 


umjoaiTT  ov  prisombr. 
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fina  he  pleads,  he  can  ascertain  the  pteeue  chaige  to  which  he  is  to 
amnier.  Thk  was  required  to  be  done  in  Engliflh,  even  at  the  time 
nhen  the  prooecdinga  themselvea  were  written  in  Latin  (p).  It  should 
alwaya  be  done  slowly  and  distinctly,  or  even  twice,  pnttmg'  the  charge 
into  the  second  peraon>  as,  thaa; — •'  You  A.  B.  stand  huUcUd  6y  ikt^ 
name  of  A.  B.  late  of  the  patish  of  Sonning,  in  tke  County  of  Berke^ 
labourer^  for  that  you,  on,  &cc**  reading  the  whde  indictment  in  the 
same  manner.  If  the  prisoner  desiie  it,  he  is  entitled  to  have  it  read 
very  slowly  and  distinctly  over  (9),  so  it  would  seem,  as  to  enable  a 
oopy  to  be  taken,  at  least  in  short  hand,  as  the  officer  proceeds  (r). 

Inumity  of  Prtaonjer  at  Time  of  Arrtdgwment^l — Where  a  priacMier. 
is  insane  at  the  time  of  arraignment  (#),  though  in  M\  possession  of  hia 
senses  when  he  committed  the  offence,  it  has  been  a  rule  from  the 
earliest  times,  that  he  shall  not  be  arraigned  for  it ;  the  true  reaaou' 
being,  not  that  a  man  who  has  so  become  insane  may  not  be  a  fit 
object  of  example,  but  because  he  is  incapable  of  pleading  to  the 
indictment  with  the  advice  and  caution  which  he  ought  {i)»  So  if  he 
become  insane  after  plea,  and  before  judgment,  he  cannot,  be  tried* 
for  he  is  unable  to  make  his  defence  (tc),  and  the  jury  may  be  dis* 


3 ;  Lsgatt  ▼.  ToUervey,  14  Eatt,  302,  are 
dtad.  The  right  ot  a  party  indicted  ibr 
felony  to  a  copy  of  his  indictment,  as  a 
reooid  in  which  he  is  interested,  after 
the  bill  is  ignored,  or  on  acquittal,  is 
aUy  asserted  by  the  reporters  in  the  note 
to  J^lroitme  t.  Cttmmhtff,  10  B.  &  C.  70. 
Since  which  the  cases  haye  been  re- 
▼iawed  by  Sir.  6.  Lewin  in  the  note  to 
his  Crown  Reports,  205,  et  teq.  In 
Bnmgan*9  cose,  1  Leach,  27,  a.  d.  1742, 
WiUii,  C.  J.,  refused  an  application  for 
the  oopy  of  an  indictment  ror  robbery, 
because  it  was  not  necessary  to  grant  it, 
fbr  that  after  demand  made  horn  the 
officer  of  a  copy  of  the  record  of  ac- 
quittal* he  might  be  punished  fior  not 
making  it  out.  Howerer,  this  is  not 
the  practice.  See  Carthew,  421 ;  Ld. 
Raym.  253.  But  it  has  been  lately  held 
that  tiie  justices  of  a  oonaty,  Sto.  are 
bound  to  make  up  oomatly  and  acoonl- 
ing  to  the  fact  the  record  of  any  eon- 
Tiction,  acqaittal,  or  proeeediaga  re- 
lating to  an  indioteient  prefarred  at  Hie 
qaarter  fefsiona,  even  ibaof^  the  pro* 
oeedings  are  inndtd  for  want  of  doe 
a^onmment ;  •and  theiwuMin  alleged  is, 
that  the  prisoner  is  entitled  to  sMh  re- 
oord  when  made  np,  to  aakeifaeh  nieof 


as  he  can,  e.  ff.  in  support  of  a  plea  of 
OHttffoiB  eomiet,  JL  t.  MUUttette  (Ait* 
ticH)  in  re  Bownum,  5  B.  &  Adol.  1112; 
3  N.  &  M.  1110;  6  C.  &  P.  90,  8.  C. 
See  iZ.  T.  Bowmen,  6  C.  &  P.  337;  and 
see  po9t.  Sect.  IV.  Charging  jury  with 
prisoner!  and  Burrett  ▼. NieoUtm,  3  B. 
&  Ad.  649. 

(p)  37  Ed.  III.  c  15 ;  2  Hawk.  e.  28, 
s.  3 ;  4  Bla.  Com.  323;  2  Hale,  219. 

(7)  Fefufericofiid'«eaM,2Leach,  711, 
712;  R.  T.  Parry  and  oihertf  7  C.&  P. 
836. 

(r)  In  order  to  frame  a  plea  of  outer 
Jtfieeequitj  ihid.  See  Hand'a  Pfeae.  487, 
note;  and  5  B.  &  Adol.  1112,  ante, 
note  (9). 

(9)  Insanltyattime  of  committing  the 
crime  is  treated  of,  poet,  as  a  defence  to 
a  charge. 

(0  1  Hale,  U,  35, 370 ;  3  last.  4 ; 
Hawk.  B.  l,c.  l,s.4;  4  Bla.  C.  24,  25, 
396 ;  4  Harg.  S.  T,  205,  206.  Be&re 
1800,  this  rale  only  embraced  etgpiiat 
ofienoes^  %  Ha]e,33r&e.  &e.  bnt  by  a*  2 
of  39  &  40  6.  III.  c.  94,  the  beneftt  of 
ilisap]^iedto«tfoiienoessoever;  At. 
IMiie,  1  Mood.  C.  C.  R.  4S1. 

(v)  4  Bla.  Com.  U. 


476  FREUMnrARIKS  OF  TRIAL. 

charged  of  him  («) ;  if  after  oonTictioo,  and  before  judgment,  he  loses 
hit  leosety  judgment  shall  not  be  pronoonced ;  and  if  after  judgment 
and  before  conyiction,  ezecotion  ahall  be  stayed ;  for  he  cannot  say 
any  thing  in  bar  of  execution,  or  assign  error  in  the  judgment  (x): 
nor  can  a  man  becoming  mad  after  attainder  (though  of  treason)  be 
executed  (y).  But  a  grand  jury  hare  no  power  to  ignore  a  bill  on 
account  of  the  insanity  of  the  party  chaiged  at  the  time  of  prefernDg 
the  bill,  however  clearly  shown ;  for  if  they  belieye  that  the  acts  proved, 
if  done  by  a  person  of  sound  mind,  would  have  amounted  to  the  offeoce 
charged,  their  duty  is  to  find  the  bill,  in  order  to  empower  the  court  to 
order  the  prisoner's  detention,  if  he  is  found  insane  by  a  petty  jury, 
according  to  39  &  40  G.  III.  c.  94,  s.  2,  before  his  arraignment  for  the 
offence  («).  In  order  to  ascertain  whether  a  party  indicted  is,  at  the 
time  of  his  arraignment,  or  at  any  time  during  his  trial,  insane,  or  whether 
he  merely  counterfeits,  the  court,  as  well  in  misdemeanour  (a)  as  felony, 
may  ex  officio  impannel  and  swear  a  jury  to  inquire  (6) ;  and  if  they  find 
that  he  is,  he  was  formerly  remanded  till  the  next  session  (c),  or  till  his 
incapacity  was  removed  {d) :  but  now  the  finding  is  recorded,  and  the 
party  must  be  kept  in  strict  custody  till  the  pleasure  of  the  crown  is 
known  (•)•  If  the  insane  party,  by  any  oversight,  or  by  act  of  the 
gaoler,  pleads  to  the  indictment,  so  that  the  jury  is  charged  to  try  it, 
they  may  be  discharged  of  him  (/).  Even  if  his  insanity  supervenes, 
or  is  discovered  after  judgment  and  before  sentence,  a  jury  should  be 
impannelled  as  above  (g) ;  though  it  may  be  questioned  if  a  mere  finding 
that  he  is  lAcn  insane  will  authorize  his  confinement  under  the  act  jast 
mentioned. 

Again,  if  a  penon  charged  with  any  offence  is  brought  up  to  be  dis- 
charged for  wtMt  of  proseeuHan,  and  appears  to  be  insane,  the  court 
orders  a  jury  to  be  impannelled  to  try  the  party's  sanity,  and  if  he  is 
found  insane,  they  order  him  to  be  kept  in  strict  custody  in  such  place 
and  manner  as  to  such  court  shall  seem  fit,  till  the  sovereign's  pleasure 
shall  be  known  (A).  The  proofa  necessary  to  establish  insanity  are 
those  of  medical  and  other  persons  acquainted  with  the  case. 


Httlt,  P.  (X  c  4,  p.  3&.  7  Ad.  &  E.  536. 

Bb.  Com,  U.  (t)  I  Hale,  370. 

{p)  3  ImI.  6,  m  33  H.  Tin.  c  at,  id)  Mi.U, 

•«t«3>tt»tliecMitTWT,«iidlMtr9MM.  (e)  39&40O.  III.  e.  94,  t.  2. 

U)  iL X.  JBiMfoa  JPm^m,  8  C  &  (/)  I  Hate,  33;  mogoiMd  by  f^ 

r  1».V  l«^,J.tnJe.v.jr«lMA,18Hoir.Sl.T. 

(a^  Jt  v«  MMUt^  IL  ak  Ry.  430.  411. 

{h\  IHate^.Vt;  Jtv,|SHfa,2aH««.  (f)  lHate,370. 

$1.  tV.3U.    Sc«abatliaawL39&40  (A)  39&4a6.ni.€.94,s.2,  adia 


lV.III.«.04,a.a;  a»4I^T.G^ad^      iB  chh  aT  naaiily  so  loud,  tiM  qaeea 
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Qtutskmg  IndieimentJ] — If  it  appears  to  a  court  of  quarter  session , 
eidieroo  its  own  TieWyOr  the  suggestion  of  the  prisoner's  counsellor  of 
an  awdeus  cicrue,  that  an  indictment  is  on  the  &ce  of  it  so  obviously 
imofficienty  that  a  judgment  on  it  against  the  defendant  would  be  bad 
io  arrest  of  judgment  or  on  writ  of  error  (t),  that  court  may  in  its 
discretion  quash  it  (A),  without  putting  the  prisoner  to  demur,  or  plead 
to  it  (/)  ;  but  is  in  no  case  bound  ex  debito  justitia  to  do  so  (m),  or 
on  any  such  ground  to  stay  the  trial. 

The  proper  time  to  move  on  behalf  of  a  defendant  to  quash  an  in- 
dictment is  before  demurrer,  or  at  least  before  plea  (n),  but  the  court 
may  quash  it  after  plea  and  before  trial  had  [qu,  verdict]  if  the  objec* 
tioD  is  then  first  discovered  by  them  (o). 

A  prosecutor  may  apply  to  quash  his  own  indictment  for  its  insuffici- 
ency (ji)  at  any  time  before  actual  trial  commenced  (9);  and  it  seems  that 
ki  may  so  move  on  a  like  ground  after  verdict  for  the  crown  if  judgment 
has  not  been  pronounced  (r).    The  usual  terms  of  granting  this  motion 


may  grre  mch  order  for  the  safe  custody 
of  nch  person  10  found  insanei  daring 
her  plearare,  in  nich  place  and  manner 
IS  to  her  shall  seem  fit.  This  power  is 
aerdaed  not  in  the  court  of  chancer j, 
bat  by  the  qneen  in  council,  who,  on 
proper  application,  may  order  a  person 
■oqaittea  of  a  crime  on  ground  of  lunacy, 
to  be  removed  from  gaol  to  a  proper  re- 
ceptacle for  Innatics,  Ss  parte  HUl^ 
Coop.  Chanc.  Cas.  54.  See  JR.  ▼.  Hewitt 
R.  h  Ry.  158 ;  Reg,  t.  Bigby,  8  C.  & 
P.  770.  And  now  by  1  Vict.  c.  14,  s. 
2,  passed  30  March,  1838,  committing 
magistrates  may,  in  certain  drcum- 
itanoes,  send  Innatics  or  dangerous 
idiots  to  lunatic  asylums. 

(0  iL  ▼.  Tbyfor,  5  Jurist,  679 ;  9  D. 

P.  C.  604,  S.  C,s  Beg.  t.  Bumig,  13 

L.  J.  (M.  C.)  39 ;  Beg.j.  Norton,  8  C. 

&  P.  196,  see  Comberb.  Rep.  13  ;  e.^. 

if  a  want  of  jurisdiction  is  apparent  on 

the  indictment,  viz.  where   it   chaiges 

offences  essentially  distinct,  as  stealing 

sad  reeciTing  stolen  goods,  the  property 

of  the  same  person,  though  at  different 

tiiaes,  Foin^  t.  The  King  (m  error),  3 

T.  R.  106;  2  Lesch,  Cr.  C.  1105,  n.; 

or  peijury  at  common  law,  in  which  the 

sessioas  never  had  jurisdiction  {B.  v. 

Wmkg,  cited  by  Lord  Mantfield,    1 

Barr.  389,  where    an  indictment    for 

pcijarj  found  at  sessions  was  removed 

and  quashed  in  K.  B.    See  Stra.  1088 ; 

2  Hawk,  c  25,  s.  146). 


So  where  an  indictment  for  not  repair- 
ing a  highway  did  not  state  a£Srmatively 
that  the  road  was  within  the  district 
charged  as  liable  to  repair,  Tindal,  C. 
J.,  is  reported  to  have  quashed  it  (even 
qfter  plea)  to  sstc  the  time  of  the  trial 
and  of  the  motion  in  arrest  of  judgment, 
B.  T.  Upton  on  Severn,  6  C.  &  P.  134. 

Instance  of  quashing  indictment  for 
charging  three  seyeral  attempts  to  poison 
three  different  parties.  B.  ▼.  Murphy, 
ante,  p.  469,  n. 

(k)  Beg.  ▼.  Wileon,  14  L.  J.  (M.  C.) 
3 ;  1  New  Sess.  Cas.  427,  8.  C. ;  B.  t. 
JOunn  et  al.  Ry.  &  M.  P.  C.  146. 

(/)  2  Burr.  1127,  and  cases  collected 
1  Chit.  Cr.  L.  Isted.  299. 

'm)  2  Haw.  B.  2,  ch.  25,  s.  146. 

[n)  B.  T.  Frith,  1  Leach ;  10,  Foster, 
231 ;  B.  T.  Bookwood,  4  St.  Tri.  677; 
Holt's  R.  684,  S.  C. 

(0)  B.  T.  Upton  on  Severn,  eupra; 
Beg.  T.  Norton,  8  C.  &  P.  196. 

(p)  Beg.  T.  Stowell,  1  D.  P.  C.  (N. 
S.)  or  D.  &  L.  320,  per  Patteton,  J. ; 
Beg.  T.  Aehkurton  (Lord),  Q.  B.  23 
Not.  1843 ;  see  1  Ch.  Cr.  L.  1st  ed. 
299. 

{q)  B.  T.  Webb,  3  Burr.  1468,  1  Bla. 
460,  8.  C. 

(r)  In  Beg.  t.  Goddard  and  Carlton, 
Ld.  Ray.  920,  922,  after  conviction  for 
forgery,  exceptions  to  the  indictment 
were  argued  in  Q.  B.  {eemb.  on  writ  of 
error),  and  pending  the  judgment  of  that 
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axe,  dkckMaie  of  the  prosecator's  oame  and  payaettt  of  may  extra  costs, 
€*g.oi  icmriiorigrif  incurred  by  the  defendant  (« ),  nnd  an  amended  bOl 
atlea8t|9ri^4nTe<{  against  the  defiendant(/)  tf  notfoondeoasto  beYab* 
•titatedfixrthe  fiisty«nd  in  the  same  sitoation(tt),  or  the  defendant  nnist 
be  pnt  on  hia  trial  («).  An  indictment  will  nerer  be  qnasfaed  bat  for 
detet  obTiona  on  the  iace  of  it  (y). 

Asking  the  PrisoMr  (in  felony)  tf  he  be  Chdltg  ornotfandPUa.]-^ 
After  the  reading  of  the  indictment,  the  officer  addresses  the  prisoner  :— 
'*  Maw  May  you^  A.  £.,  are  you  guilty  of  thefelomy  whereof  you  etaed 
indicted,  or  not  guilty  ?'*  If  the  pmooBT  pleads  '*  Guilty/'  the  court 
may  immediately  record  the  plea,  and  either  proceed  immediately  to  gife 
judgment,  or  examine  witnesses  as  to  the  circumstances  of  the  offence, 
for  the  guidance  of  their  own  discretion  in  determining  on  the  sentence. 
But  it  Is  usual  for  the  officer  to  explain  to  the  prisoner  the  consequences 
of  his  plea,  and  to  ask  him  again  whether  he  persists  in  it ;  and  there 
has  been  a  prevalent  practice  among  judges  of  assize,  of  doing  far  more 
than  this — of  entreating  the  prisoner  to  withdraw  his  plea,  admonidi- 
ing  him  of  Us  right  to  a  trial,  and  manifesting  much  reluctance  to  re- 
ceive his  open  confession  of  guilt  How  far  this  practice  shall  be  adopted 
at  sessions,  must  be  left  to  the  good  sense  of  the  chairman  (2).  After 
sentence  has  passed,  the  prisoner  cannot  retract  his  plea  of  guilty  (a). 

The  special  plea  of  outer  fois  acquit  is  briefly  discussed  in  the  note(6). 


oovrtanamended  indietmoit  having  been 
found  and  placed  on  the  file  in  Q.  B. ,  that 
court  compelled  daCmdants  to  plead  to 
it  without  '^making  haigaini  with  them/' 
by  entering  judgment  on  the  first  indiet-> 
ment  /inr  tbem  as  they  prayed,  Trin.  2 
Ann.  See  Cro.  Car.  147 ;  Doug.  240 ; 
3  B.  &  Aid.  373. 

In  a  ease  at  the  Old  Bailey,  where  the 
prisoner  was  dUeharfftd  from  an  indict- 
ment for  repugnancy  in  point  of  form, 
and  not  on  the  mcnits,  the  judges  re- 
manded the  prisoner  to  the  end  of  tiie 
sesrion  to  give  time  fbr  preferring  an- 
other bUl  wainst  him.  It.  t.  Oitekrut, 
8  Leach,  622 ;  R.  t.  SempU^  id,  420, 
but  it  is  too  late  to  send  up  a  new  bill 
after  judgment  for  defendant  on  demurrer 
to  a  prior  indictment,  Reg,  t.  W.  Smttk^ 
2  M.  &  Rob.  109,  Coleridge,  J. 

(«)  See  the  rale  R.  t.  Olm,  3  B.  ft 
Aid.  873;  Burr.  1460;  Stra.  946;  1 
Bla.  R.  460 ;  1  Chit.  Cr.  Law,  1st  ed. 
299 ;  Archb.  Cr.  PL  ft  Et.  S  edit.  64. 

(0  JR.  ▼.  Wytm,  2  Bast,  226. 


(«}  See  1  Chit.  Cr.  L.  1st  ed.  299, 
303,  citing  R,  t.  Wftm,  em^rat  3  Boir. 
1469 ;  R. T.  Webb,  1  Bla.  R. 460,  8.C.S 
R.  T.  CMmn,  3  B.  &  AU.  378. 

(jp)  i?.T.^WM,Leadi,C.C.10;alto 
2  Bast,  R.  226  ;  6  Mod.  262. 

(y)  R.y.  W^keriU,  CaM.  432;  Be§* 
T.  AiniAy,  13  L.  J.  (M.  C.)  29. 

(r)  It  is  assnndly  right  to  triLS  tut 
that  the  prisoner  ftilly  understsnds  the 
Bseaning  end  effect  of  the  plea  dtpdUft 
and  that  he  has  made  up  his  ndnd  10  ft) 
plead,  before  it  is  reeorded ;  but  wheo 
this  is  ascertained,  the  duty  of  the  eoart 
towards  him  is  AilfiHed,  and  the  very 
end  of  the  inquiry  befaiig  reached  with 
eertBinbr,it  is  not  espeiBent  to  absadm 
that  end  for  the  purpose  of  parsuiogin- 
perfect  means,  and  grriog  to  justiee  the 
chance  of  fsuure. 

(a)  Reff.  T.  flWI,  9  C.  ft  P.  346. 

lb)  Piee  «»  ber  qfmdre  fi^  eepdi 
{eefidetatm)  qftke  smtyuiiiy].— n^ 
■ndent  maxim  of  the  eomoMm  kw  brim 
that  no  one  should  be  put  in  jeopsr^y 
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Cmuequiuee  (in  fdoiiies)  of  a  Refusal  to  Pleads  wtanding  Mute,  or 
Deaf,  ^c] — If  the  prisoner  obstinately  refused  to  plead,  the  law,  ontil 


twice  for  the  tame  ofleace,  the  ({uettkni 
on  a  plea  on/rf  yblt  acquit  is,  Whether 
the  oftnoe  ehaiged  in  the  eeooad  in* 
dietment  ean  he  aaid  to  be  the  laaw 
with  that  ehaiged  hi  the  fint?  for 
vdeaa  the  futa  ohaisad  In  the  ae- 
aond,  would,  if  traet  hnre  snataiBed  tlie 
fivat  indtotaMnty  no  eeqwittal  on  tiie 
fiiat  can  bar  ihe  aoecmd.  (See  B,  t. 
Vmuhrmm  mnd  Abbott^  Beat's  P.  C. 
519,  and  2  Hale'a  P.  C.  245 ;  alfo  2 
Hawk.  cfa.  35,  aect.  S,  Foater,  361,  there 
relied  on.) 

In  it.  T.  Vmukrtamf  tht  prlaonera 
had  been  aeqnitled  en>an  indietanent  for 
bnri^ary,  in  braaUag,  Stc.  amd  HmUn^ 
gooda.  All  tlw  jndgea  held  on  deaanrrar 
tliat  that  acqnittal  ooold  not  he  pleaded 
in  bar  to  anol^r  indietment  for  bur- 
glary in  the  tame  dweUing-houae  on  the 
aame  night  with  Miml  to  alee/  goods, 
and  aee  2  Hale'a  P.  C.  245.  It  was  nn- 
■aaaaaaryto  oonaider  also  tiiat  thegooda 
were  laid  in  the  laat  indictment  «a  be- 
longing to  three  peraana  named,  and  in 
tlie  aeoond  aa  the  goods  of  two  of  thoae 
peraona,  Imt  BulUr,  J.,  thon^t  thia 
anotlier  oljection  to  the  plea. 

If  an  indictment  ia  held  bad  for  de- 
iaot  on  the  Amo  of  it  (a.  ^.  if  it  aaanmea 
to  ehaige  the  felony  of  peiaoning,  bnt 
does  not  do  so  for  want  of  atating  that 
deeeaaed  received  and  drank  poiaon, 
VaMM*»  earn,  2  Hale,  247,  394 ;  4  Co. 
44,)  so  that  the  prisoner  is  diieharged 
from  it,  it  appeara  from  Lord  Hale  tbat 
tiie  right  judgment  ia  idea  eoHMidtratmm 
mtf  not  qmod  eat  mde  fuiatw,  wldcfa  ia 
the  ancient  form  in  ease  of  acquittal  on 
««B0t  guilty"  pleaded,  bnt  ahovld  be 
apedal,  quod  iudioianteutuiH  ob  iunffi* 
eimMam  cauetur  at  quod  priaoner  aiif 
iuda  *•  ad  praaena,"  aime  dia,  (2  Hale'a 
P.  C.  394).  But  it  ^ipears  that  if 
the  judgment  were  in  foct  oidy  "  eat 
eiue  die,**  aa  thia  ia  a  judgment  in 
case  of  aeqnittal,  and  mojf  be  given  aa 
wdl  on  noconnt  of  tiie  prisoners  not 
being  guflty  of  the  oflbnoe  as  for  the 
mere  inauffieieney  of  the  indictment 
(<M),  it  woidd  not  prednde  the  plea  of 
amter  /bie  aequU,  (aae  Lord  Hale's  ob. 
aervationa  on  the  hardahip  of  Vaux'e 
eaat,  2  Hale,  395) ;  though  if  judgment 
ia  reapited  on  a  recorded  rerdist  of  not 
guilty,  that  plea  aeems  not  to  be  STail- 


able.  BoumigaMmimB,y..Parrif  and 
otkmm,  7  a&  P.  842,  eor.  AidenourB. 

hk  Vaux'e  ems,  however,  (the  first 
indictment  being  bad  on  the  ground 
above  atated,)  the  priaoner  plea&d  not 
guilty  to  it,  and  the  jury  found  apecially 
that  R.  waa  poiaoned  by  leoeiving  into 
him  cantharidea,  and  that  Vaox  waa  not 
preaent  when  fL  ao  received  it.  The 
judgment  was,  that  upon  the  whole  mat- 
ter the  poisoning  in  manner  and  form 
aa  found  bf  the  verdict  waa  not  a 
folony  or  wilftil  murder,  and  that  Vauz 
eat  eku  die  was  indicted  de  nooo  for  the 
sane  ofience,  pleaded  auter  /bie  acquit, 
aetting  forth  the  record  aa  certain 
(2  Hale  255),  and  pleaded  over  to  die 
folony  not  guilty  (ibid.)  The  court  of 
K.  B.  held  the  firat  indictment  bad  for 
the  ground  above  stated,  and  that  the 
lifo  cf  tiie  party  in  the  judgment  of  the 
law  had  not  been  in  jeopardy ;  accord* 
ingly  Vauz  waa  put  on  biatrial  on  tlie 
aaoond  indictment,  was  conrieted,  and 
eiecnted. 

In  Meff.  V.  Heudereon,  1  C.  &  Mar. 
328,  it  waa  recenUy  held  by  all  the 
judgea  that  an  acquittal  for  larceny  can- 
not be  pleaded  to  an  indictment  for 
obtaining  the  same  gooda  by  falae  pre- 
taneea.  Again,  where  on  an  indictment 
against  a  woman  for  murdering  her 
^ild,  a  man  waa  charged  as  principal 
in  the  aaoond  degree,  t.  e.  as  having  been 
preaent  aiding  and  abetting  her  in  that 
murder,  and  ahe  only  was  found  guilty, 
it  waa  held  that  ahe  might  be  again  ar* 
nigned  on  an  indictment  charpng  her 
with  the  murder,  and  him  aa  acoea* 
aary  bqfbre  the  foot,  and  therefore  not 
present  at  it,  R,  v.  Birekenough  and 
anotker,  1  Mood.  Cr.  C.  477.  See  1  Hale, 
626  ;  2  id.  224 ;  Foatcr's  Cr.  L.  361 ; 
Kelynge,  25,  8emb,  eon/.  Acquittal  of 
a  ebirge  aa  principal  is  confeasedly  no 
her  to  a  ehaige  as  aoceasary  qfter  tiie 
foot,  2  Hawk.  0.35,  aect.  11.  Whether 
at  the  first  trial  the  proper  evidence  waa 
adduced  or  not  ia  immaterial ;  for  if  by 
any  eridence  that  could  have  poaaibly 
been  produced,  the  priaoner  could  have 
been  eonrieted  on  that  indictment,  he  ia 
•Btitiad  to  be  acquitted  on  the  aecond. 
Per  Bmrrouph,  J.,  in  JL  t.  Skeeu,  2  C. 
ft  P.  634. 

A  plea  of  muter  foi*  convict  or  attaint 
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lately,  required  that  he  should  hare  judpnent  as  on  a  plea  of  guilty  (c). 


if  of  a  timilar  nature  with  that  of  aii/«r- 
fiu  acquit ;  thus  it  is  only  on  an  answer 
where  the  Terdict  was  given  on  a  sofBcient 
indictment,  1  Chit.  Cr.  L.  1st  edit.  462, 
and  where  the  offence  laid  in  the  second 
indictment  is  the  same  as  that  laid  in  the 
first,  2  Hale,  251.  Each  of  these  pleas 
consists  of  matter  of  record,  vtx.  the 
former  indictment  and  acqoittal  or  con- 
Tiction  thereon,  and  of  matter  of  fact,mjr. 
the  averment  of  the  identity  of  the  offence 
and  the  person  as  formerly  indicted,  2 
Hale,  p.  459.  The  plea  most  set  oat  the 
record  of  the  former  acquittal  or  conyie- 
tion,  R.  ▼.  Wildey,  1  M.  &  Sel.  182 ;  2 
Hale,  P.  C.  255.  If  it  was  hefore  jns- 
tices,  or  at  assises,  the  tenor  of  the  re- 
cord most  be  removed  into  Chancery, 
and  thence  sent  to  the  quarter  sessions 
by  mt//imiM  wh  pede  rigilUf  2  Hale, 
242,  255.  If  the  first  indictment  was  at 
the  same  court  with  the  second,  the  pri- 
soner is  not  entitled  to  a  copy  of  the 
record  of  acquittal,  but  may  have  it  read 
over  to  him  very  slowly  and  distinctly 
in  order  to  shape  his  plea,  1  Ch.  Cr.  L. 
1st  ed.  403,  460;  1  Leach,  711.  He 
must  aver  that  he  is  the  same  person, 
and  the  offence  the  same  as  in  the 
former  indictment,  2  Hale,  255.  Lord 
Hale  says,  no  issue  shall  be  taken  on  the 
plea  of  »«/  tiel  record,  but  the  counsel 
for  the  crown  may  have  oyer  of  it,  2 
Hale,  255.  This,  however,  was  other- 
wise in  R.  V.  Wildey,  1  M.  &  S.  184. 
The  crown  may  take  issue  on  the  aver- 
ment of  identity,  or  may  demur  if  the 
plea  is  insuflSdent  in  law,  1  Ch.  Cr.  L. 
1st  ed.  460.  Issues  thus  taken  are  tried 
by  the  jury  returned  to  try  the  prisoner, 
2  Hale,  255,  as  he  most  have  pleaded 
over  ''  not  guilty"  at  the  same  time  with 
the  special  plea ;  and  his  trial  proceeds 
immediately  if  that  plea  is  disallowed,  2 
M.  &  Rob.  446  ;  3  B.  &  C.  502 ;  2  Hale, 
248;  1  Ch.  Cr.  L.  461,  Ist  edit.  The 
plea  concludes  with  a  verification  and 
prayer  that  the  defendant  may  be  dis- 
missed the  court  without  further  stay,  2 
Hale,  241,255. 

The  judgment,  if  such  a  plea  is  allowed, 
is — ^tioif  eat  9ine  diet  uid  defendant  is 
absolutely  discharged,  2  Hale,  391 ;  if 
disallowed,  is,  in  felony,  quod  retpondeat 
ouiiir,  but  in  misdemeanour  (as  the  de- 
fendant could  not  also  plead  over)  is 
final,  and  sentence  follows,  1  Chit.  Cr. 


L.  451,  461,  1st  ed.  (Ld.  Rsy. 
922);  M.  V.  Joiiak  Tt^hr,  3  B.  &  Cr. 
502. 

A  plea  of  OHter/oiM  convict  of  an  ss- 
sanlt  before  justices  under  9  G.  lY.  e. 
31,  bars  an  indictment  fbr  felonioos 
stabbing,  which  was  part  of  the  noie 
transaction,  Rey,  v.  Walker,  2  M.  & 
Rob.  446,  CbAHMm,  J.— MB.  The  pas- 
sage  reported  in  2  M.  &  Rob.  453,  455, 
as  cited  from  this  work,  is  not  in  its 
3rd,  4th,  or  5th  editions,  and  is  not 
known  to  exbt  in  any. 

The  original  indictment  on  which  the 
first  trial  was  had,  is  evidence  on  a  plea 
of  auierfiii  acquit,  convict,  attaint,  &c. 
during  the  continuance  of  the  same  com- 
mission, R,  V.  Home  Tooke,  25  St  Tri. 
acted  on  in  R.  t.  Parry,  7  C.  &  P.  839; 
S.  P.  as  to  sessions,  ibid,  see  2  Hale, 
242,  255. 

JR.  V.  Pony  amd  of  here,  7  C.  &  P. 
836.  Three  men  were  tried  for  rape  and 
acquitted.  They  were  again  tried  ei  ike 
eame  assise  on  another  indictment  for 
a  rape  on  the  same  person,  and  pleaded 
outer  foit  aeguii.  Replication,  that  the 
offences  are  different.  Prisoner's  conn- 
sel  begun,  and  put  in  the  commitment 
and  first  indictment,  with  the  minutes  of 
the  former  acquittal,  as  written  over  the 
prisoners*  names  in  it,  without  drawing 
up  a  record.  Verdict  for  the  prisoners, 
that  the  offences  were  the  same.  Four- 
teen judges  held  that  the  evidence  wu 
property  admitted,  and  was  alone  snffi- 
dent  to  justify  the  verdict;  also,  that 
the  verdict  was  final,  and  barred  further 
proceedings  on  the  second  indictment 
Prisoners  were  discharged.  Qtuert,  per 
Lord  Abmger  and  Aldereon,  B.,  as  the 
verdict  found  that  the  two  indictments 
already  preferred  were  for  the  same  of- 
fence of  rape,  why,  if  there  were  two 
rapes,  should  not  another  indictment  be 
preferred  ? 

As  to  the  form  of  the  plea,  seelKef.  v. 
Walker,  R,  v.  Wildep,  wpra,  and  as  to 
replication,  demurrer,  &e.  see  Reg*  ^* 
Walker.  The  plea  and  demurrer  mast 
be  put  in  on  parchment,  for  which  time 
will  be  given,  8.  C.  but  the  joinder  in 
issue  or  in  demurrer  may  be  ore  temu, 
S.  C. ;  R,  V.  Sheen,  2  C.  &  P.  634. 

(c)  R.  V.  Mereier,  1  Leach,  C.  C.  183; 
12  6.  III.  c.  20. 
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But  by  7  &  8  G.  IV.  c.  28,  s.  2,  it  is  enacted,  *'  That  if  any  person 
arraigned  opon  or  charged  with  any  indictment  or  information  for  trea* 
son,  felony,  piracy,  or  misdemeanouFy  shall  stand  mute  of  malice,  or  shall 
not  answer  directly  to  the  indictment  or  information,  in  every  such  case 
it  shall  be  lawful  for  the  court,  if  it  shall  so  think  fit,  to  order  the  proper 
officer  to  enteF  a  plea  of '  Jiot  guilty  *  on  behalf  of  such  person  ;  and 
the  plea  so  entered  shall  have  the  same  force  and  effect  as  if  such  person 
bad  actually  pleaded  the  same." 

The  course  of  proceeding  where  a  prisoner,  on  being  arraigned,  says 
he  is  deaf,  and  does  not  appear  to  hear  the  indictment  when  read  to 
him((/),  or  stands  mute(e),  is  to  impannel  a  jury  (e.^.  that  impannelled 
for  trial  of  prisoners)  to  try  whether  he  stands  mute  by  the  visitation  of 
God,  or  through  wilfulness  and  obstinacy  (y).  His  counsel  may 
address  the  jury  and  call  witnesses,  for  the  affirmative  of  the  issue  is 
OD  him  (g).  Where  a  party  refused  to  plead,  on  the  ground  that  he 
had  before  pleaded  to  another  indictment  for  the  same  offence,  but 
which  was  not  valid  for  want  of  duly  swearing  the  witnesses  who  went 
before  the  grand  jury,  a  plea  of  not  guilty  was  entered  under  7  &  8 
G.  IV.  c  28,  s.  1  (A).  If  a  prisoner  is  found  mute  by  the  visitation  of 
God,  a  plea  of  not  guilty  may  be  entered ;  and  the  case  should  be  heard 
with  careful  vigilance  on  the  part  of  the  court,  to  give  the  prisoner  the 
bene6t  of  every  thing  which  may  appear  in  his  favour  (t).  Great 
diligence  and  circumspection  should,  of  course,  be  exercised  in  so  cri- 
tical a  case.  In  cases  where  the  visitation  has  not  supervened  on  the 
instant,  but  the  party  is  turdus  ei  mutus  d  nativitate,  any  assistance 
to  be  obtained  from  signs  or  tokens  which  he  has  been  made  to  under- 
stand, and  has  acted  on  by  returning  communication  to  them,  should 
be  sought  for  and  obtained ;  even,  as  it  seems,  at  the  expense  of  re- 
manding the  prisoner  and  respiting  the  recognizances  to  the  next  ses- 
sion (4). 


J 


Proceedings  en  Plea  of  Not  Guilty  in  Felonies.] — When  a  prisoner 


{i)  JL  r.  H^lian,!  R.SeM.N.P.C. 
'B;  lee  JL  V.  Pritehard.  7  C.  ft  P. 
^5 ;  A.  T.  Dymmt  id.  305,  n. 

(0  A.  ▼.  MereUr,  I  Letch,  183. 

CO  IM.  1  LcMsh,  453;  R.  t.  Steel. 

{9)  R.  ▼.  Roberttf  Carr.  Cr.  L.  57. 

(A)  Jt  T.  BUUm,  6  C.  &  P.  92. 

(1)  R.  T.  8t§€i,  1  Leach,  451,  453. 
I^e  priaoBcr  nfated  to  plead,  and  being 
foond  arate  bj  TiiiUtion  of  God,  was 
'nnaded  to  the  next  Old  Bailej  see- 


tiont,  when  all  the  judges  considered  the 
case  in  the  interim.  When  called  on 
again,  she  answered,  **  Yon  know  I  can- 
not  hear."  She  was  again  found  mute 
by  the  visitation  of  God.  The  plea  of 
not  guilty  was  entered;  she  was  con- 
Ticted  and  sentenced  to  seven  yean' 
transportation. 

(k)  See  R,  V.  Steel,  and  R.  v.  Janes, 
1  Leach,  452,  note. 
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pleads  ^*  not  guilty/*  be  b  by  mch  plea,  wiliuMit  any  tether  fom, 
deemed  to  ha?e  pot  himaelf  on  the  country  jfor  trial, and. tbe  covtiii 
tbe  usual  manner  orders  a  jury  for  bis  trial aoeordk^gly.  Tbe dedcof 
tbe  peace,  howeTer,  still  records  tbe  plea,  by  writing  the  wocd---'^fe  m" 
for  '^  pQnii  8€  svper  patrkun^"  on  tbe  parebment  record  of  tbe  proceed- 
ings of  tbe  session  (/)• 

Siould  any  vbieBce  or  fear  of  Tascne  or  escape  bave  occasicBed  the 
prisoner  to  be  ironed ,  tbe  court  has,  after  plea,  Uiat  power  to  order  his 
irons  to  be  struck  off,  which  before  plea  it  bad  not  (»). 

Presenct  of  Defendant  in  Mitdnntanour,] — ^A  trial  for  misdemea- 
nour may,  after  plea  (n),  proceed  to  conviction  and  sentence  in  tbe 
absence  of  the  defendant  (o).  If  he  is  present,  it  isnot  e$9ential  that  k 
should  be  tried  at  the  bar^  t.  e.,  in  the  dock  (p),  but  it  is  otherwise  in 
felony  {q). 

Calling  the  Jtcry.]— Twelve  jurors  (unless  they  are  already  in  the 
box  after  trying  others)  are  then  called ;  into  it  from  the  panel  by  the 
clerk  of  the  peace  in  this  manner : — "  Y(m  good  men  toho  are  returned 
and  empannelled  to  try  the  issue  joined  between  our  Sovereign  Lady 
the  Queen  and  the  prisoner  (or  prisoners)  at  the  bar^  answer  to  ytmr 
names  and  save  your  fines  ;*'  and  then  calls  the  names  of  the  jury. 

Informing  Prisoners  of  their  Right  to  challengeJ]  When  twelve 
appear  in  answer  to  their  names  thas  called,  the  prisoners  at  the  bar, 
who  have  just  been  arraigned  and  pleaded,  are*  informed  by  the  officer 
of  their  right  of  challenge  in  these  terms  :  **  These  good  men,  whose 
names  you  shall  hear  called^  and  who  do  appear ,  are  the  jury  who  are 
'  to  pass  between  our  Sovereign  Lady  the  Queen  and  you  upon  your 
trials  [or  upon  your  respective  trials '  (r)  ;]  if  therefore^  you  would 
challenge  them  or  any  or  either  of  them^  your  time  is  as  they  come  to 


? 


7)  7  &  8  G.  TV.  c.  28,  8. 1. 

(m)  R,  ▼.  Layer,  16  How.  St.Tr.a4, 
99,  129;  R.  t.  Wmite,  2  East,  P.  C. 
570 ;  1  Leaeh,  28,  36,  8,  C. 

(n)  Defendant  mnat  plead  in  pertoa, 
for  at  quarter  §e»ricns  he  cannot  appear 
hj  attorney,  3  Q.  B. R.223 ;  9  C.&  P. 
469 ;  Reg*Y. MmUmyham  and  OkmeeS' 
ter  Railway  Company, 

(o)  1  cut.  Cr.  L.  411,  532,  Ist 
edit. ;  he  may  be  fined  in  Us  abience, 
bnt  to  mitigate  a  fine  he  mnst  appear  in 


person,  2  Hawk.  c.  48,  s.  17.  So  on 
moving  for  a  new  trial,  X.  t.  BMtg- 
berry  amd  otkers,  4  B»  &  Cr.  329. 

(p)  R.  T.  OsrOie,  6  C.  A  P.  6S6. 

{g)  See  Jtaf .  t.  AriMfo/  Bif .  ▼.  <^'- 
Oeorye;  und  Reg.  w.  JDoti$la8,  post, 

(r)  TUs  was  aiiiaj^  ao  in  miide- 
meanonrs,  and  also  in.  petty  lareenyi 
Halt.  c.  185.  In  other  oases  it  wss  *'  to 
pass  betweeu  yon  on  your  sevenl  Hrcs 
and  deaths,"  Otf. 
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tke  beok  [m.,  the  iMir  Bfmgciirtajy  io  betwam^  and  before  they  are 
{$),  amd  yov  ekaU  he  heard  *'  (0- 


Steerieg  m  ChaUe^tges,]  Whove  th«re  k  no  expectation  of  any  oon- 
aidoable  eiCTcke  of  the  right  of  chaUenge,  eeTend  prisoners  ace  often 
tlNit  addressed  together,  who  are  to  be  tried  on  several  charges ;  but 
silhsr  may  desire  to  exercise  the  right  of  chalieoge  separately,  or  in 
kgal  phrase,  to  **  sever  in  his  challeoges ;"  in  which  case  the  other 
praonecs  will  be  desired  to  stand  baek,  and  he  will  remain  to  make  his 
dkallengss  alone.  So  where  several  are  arraigned  on  one  indictment 
for  the  same  offenee,  every  prisoner  may  challenge  peremptorily  his 
somber ;  aad  if  one  ventre  facuu  is  awarded  for  all,  he  who  is  chal- 
koged  by  one  shall  be  withdrawn  against  all  (u). 

Proper  time  far  challenging  the  Array  or  Polls.] — No  challenge 
ngood  till  a  full  jury  appears  («).  As -soon  as  that  is  done,  and  before 
the  swearing  any  juror  b^ns,  it  is  the  proper  time  for  the  crown  or 
defendant  to  tender  in  writing  any  challenge  to  the  array ^  i.  e.,  to  the 
whole  jury ;  or  where  no  such  challenge- is  made,  or  if  made,  fails,  to 
challeoge  the  polUf  t.  e.,  one  or  more  individual  jurors  (jy)  orally  (s) ; 
but  the  challenge  ^1  be  too  late  if  not  made  before  the  swearing  the 
juror  has  begun,  t.  «.,  before  he  has  taken  the  book  of  the  Evangelists 
in  his  hand  by  direction  q/*  the  qficer  of  the  court  (a)  :  though  if  he  has 
so  taken  it  without  that  authority,  the  right  of  challeoge  remains  (a). 

Different  CAai/eii^#.]— Challenges  are  of  two  kinds,  viz.  either  to 
the  array,  or  to  the  polls ;  and  may  be  made  either  on  the  part  of  the 
queen  (that  is,  the  prosecutor),  or  of  the  prisoner  (6). 

A  challenge  to  the  array  is  an  exception  to  the  whole  panel,  in  which 
the  jury  are  arrayed^  or  set  in  order,  by  the  sheriff  in  his  return  :  and 
mast  be  made  before  any  challenge  to  the  polls  (c),  and,  as  we  have  seen^ 
before  any  of  the  jury  are  sworn. 

There  are  two  descriptions  of  cause  of  chidlenge ;  principal  causes  of 
challenge,  and  causes  of  challenge  to  favour.    A  principal  cause  of 

(t)  BlU.  N.  p.  307,  and  lee  post.  m  he  stands  unsworn/'  Co.  lit.  157,  b. 

(0  PrisoDCTS  hare  in  general  no  right  (z)  TVials  per  Paii,  172. 

to  a  copy  of  the  panel  of  jnron,  except  (a)  Per  Tkdal,  C  J.,  ParJtt,  B.,  end 

at  aiai  prios,  or  ij  special  enactment,  1  WiUuam,  J.,  in  Reg.  t.  Firoit,  9  C. 

Ck.  Cr.  L.  516,  Ist  edit. ;  see  2  Hawk.  ft  P.  137;   see  BoU.  N.  P.  307,  and 

P.  C.  c.  41,  s.  21,  22,  23.  judgment  of  Holroydt  J.,in  JK.  t.  Brend* 


(a)  Flowd.  97, 100.  reM,  32  St.  Tri.  770. 

(x)  S.T.  Kdmemlf,  4  B.  &  Aid.  471.  (b)  4  Bla.  Com.  352. 

(jr)  Tbe  juror  must  '*  stand  indifferent  (c)  IM, 
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challenge  is  grounded  on  such  a  recognized  ground  for  imputing  jxir- 
tiality,  that,  if  it  be  found  true,  it  unquestionably  sets  aside  the  array, 
or  the  juror.  The  following  are  principal  causes  of  challenge  to  the 
array ;  viz,  that  the  sheriff,  or  other  officer  concerned  in  summontng 
the  jury,  is  the  prosecutor  of  the  indictment  or  the  defendant,  or  is  of 
kindred  to  the  prosecutor  or  defendant,  or  of  affinity,  if  it  continue; 
that  the  officer  has  returned  anyone  of  the  jurors  on  the  nomination  of 
either  party ;  that  the  prosecutor  or  defendant  has  an  action  against  the 
sheriff,  though  it  is  said  that  if  the  sheriff  be  the  plaintiff,  this  it  odIj 
cause  of  challenge  to  the  favour ;  that  the  sheriff  or  his  bailiff  who  re- 
turned the  jury,  is  under  the  duress  of  either  party ;  or  that  the  sheriff 
or  his  officer  concerned  in  summoning  the  jury,  is  either  counsel,  attor- 
ney, officer,  or  servant  to  either  party  (d).  In  these  cases,  if  the  (kct 
(of  partiality)  be  established,  the  array  will  at  once  be  set  aside  by  the 
court  without  intervention  of  triers. 

A  challenge  to  the  ^n^iy  for  favour  arises  from  matter  fit  to  be  left  to 
the  conscience  and  discretion  of  the  triers,  under  the  particular  circum- 
stances of  each  individual  case.  Thus  it  is  said,  that  if  one  of  the  jurors 
returned  be  a  tenant  to  the  sheriff,  or  if  there  be  a  family  connection 
between  one  of  the  jurors  and  the  sheriff,  this  may  be  gpround  of  chal- 
lenge of  the  array  to  the  /avour— that  is,  matter  to  be  left  to  the 
triers  to  decide  whether  it  indicates  such  partiality  as  should  avoid  the 
array  (e).  In  short,  all  circumstances  which  do  not  come  within  the 
authorities  as  absolute  grounds  of  challenge  to  the  array,  and  which 
yet  lead  to  a  reasonable  suspicion  of  partiality  in  the  officer,  may  be 
presented  to  the  court  as  ground  of  challenge  to  the  &vour.  The  array 
of  a  special  jury  may  be  challenged  (/). 

But  since  the  late  act  regulating  the  nomination  of  juries,  (seeanfe,  p. 
126,)  a  challenge  to  the  array  has  become  very  improbable ;  as,  without 
a  gross  breach  of  the  law,  it  is  hardly  possible  that  there  should  be  any 
exercise  of  partiality  in  selecting  the  jury. 

The  party  challenging  the  array  must  put  the  challenge  in  writing  (g), 
and  tender  it  as  soon  as  a  full  jury  appears,  before  any  juror  is  sworn  (A), 
and  be  prepared  to  prove  the  cause  strictly  (t).  The  specific  ground 
of  challenge  must  be  stated,  e.  g,  that  the  sheriff  was  a  member  of  a 
society  by  which  the  prosecution  was  instituted  (k)^  or  was  an  iuhabitaot 


(d)  4  Bla.  Com.  352.  272 ;  tee  form  Brnn's.  J.  tii.  Jwnrt, 

(e)  3  Bit.  Com.  359.  (i)  R,  ▼.  Smfogef  1  Mood.  C.  C.  51 ; 
(J)  R,  T.  Jokfwm,  Strange,  1000.  See  at  to  Triers,  po9t,  p.  489. 
(ff)  Trials  per  Pais,  172.                              (k)  R.  t.  Dotty,  C.  &  Kir.  238. 


(A)  Ante,  p.  483.    Trials  per  Paw, 
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of  tbe  baodrecl  in  which  the  houses  whose  firing  was  in  question  were 
8itatte(/)f  or  that  the  array  was  made  at  the  instance  or  nomination  of 
the  plaintiffy  or  that  the  sheriff  was  cousin  of  one  party,  &c.,  and  a 
mere  allegation  that  he  has  not  chosen  the  panel  indifferently  and  impar- 
tially, as  he  ought  to  have  done  according  to  the  law  of  (he  realm ,  was 
held  bady  for  not  showing  in  what  respect  the  panel  was  chosen  partially, 
10  as  to  enable  the  crown  to  traverse  (m).  If  the  panel  is  quashed  on 
a  challenge  of  the  array  for  unindifferency  of  a  sheriff,  the  course  in  the 
queen's  bench  is  ibr  the  prosecutor  to  apply  to  the  court  to  postpone 
the  trial  in  order  to  direct  a  new  process  to  the  coroners  (n). 

Challenges  to  the  polls  are  challenges  of  individual  jurymen ;  and 
are  either  peremptory,  or  for  cause  ;  by  the  prisoner,  or  the  crown. 


Peremptory  Challenges  by  the  Prisoner.] — Peremptory  challenges 
to  the  polls  in  felony  are  (as  the  name  imports)  challenges  at  the  mere 
wiO  of  the  party  challenging,  without  any  reason  g^ven  (o).  The  pri- 
sooer,  in  cases  of  treason  and  felony,  though  not  capital  (p),  has,  from 
very  early  times,  possessed  the  right  of  peremptory  verbal  challenge  by 
himself  personally,  and  not  by  counsel  {q)  :  the  numbers  he  might  so 
challenge  have  been  varied  at  times  by  several  statutes  ;  but  that 
Dumber  is  now  fiied  at  thirty  "Jive  in  cases  of  treason,  and  twenty  in 
all  cases  of  felony  (r).  If  a  party  indicted  for  treason,  felony,  or 
piFacy,  persists  in  challenging  peremptorily  a  greater  number  than  the 
law  allows,  his  challenge  is  absolutely  void,  and  his  trial  must  proceed  as 
tboogh  no  such  challenge  had  been  (5) .  After  a  prisoner  has  peremptorily 
daflenged  twenty,  he  cannot  withdraw  a  challenge  and  challenge  an- 
other (<). 

No  peremptory  Challenge  in  Misdemeanours  J] — In  cases  of  misde- 
BieaDouis,  and  in  collateral  issues,  there  is  no  right  of  peremptory 
cbaDenging  (u) ;  but  it  is  usual  for  the  officer,  on  application  to  him. 


(J)  BrimUiUr.  GiUt,  9  Bing.  13;  2 
XMre&  Scott,  41. 

(■)  JUf.  ▼.  Jokm  Huglus,  C.  &  Kir. 
235,  South  Wales  Spedal  Commission. 
^;B.-*I>CB«rrer  to  such  a  plea  and 
jnader  an  always  ore  ttmu,  8,  C.  De- 
■aiiei  waa  allowed,  and  the  trial  pro- 
tteM  to  eoBvietioD. 

(a)  tU  ▼.  Da/Ar,  2  B.  Se  C.  104 ;  1 
!>.&  R.  145,  S.  C.  not  S.  P.  1  C.  &  Kir. 
238.    lafictaaent  for  tibd. 

(a)  Co.  lit.  156. 

(/)  Oris|f  T.  the  Qum,  (by  six  jndgea 
is  Bom.  Proe.  in  Error,)  C.  &  Kir. 


505,  n. 

(g)  2  Hawk.  e.  43,  s.  4 ;  Trials  per 
PaiMf  272. 

(r)  22  H.  VIII.  c.  14  ;  32  H.  VIII. 
C.3;  33 H. VIII. c. 23 ;  1&2P.&M., 
c.  10 ;  6  6.  IV.  c.  53,  s.  20. 

(a)  7  &  8  6.  IV.  c.  28,  s.  3. 

(0  R,  ▼.  Parry  and  otkert,  7  C.  ft  P.. 
836,  BoUand,  B. 

(v)  Reading's  ease,  7  HoweU's  St.  Tri.. 
265 ;  Oates's  ease,  10  id.  1079 ;  4  BU. 
Com.  353,  Christian's  note;  Foster,  42; 
3  MS8.  Sun.  158. 


'»u 
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to  abstsdn  from  cdling  any  reasonabk  number  of  names  ob^ted  to, 
eithftr  by  the  proseeutor  or  tbe  defendant,  taking  oare  that  enougfa  be 
left  to  form  a  jury ;  and  this  practice  has  often  been  lanctiemd  by  tbe 
court. 

A  proper  ceune  it  for  the  attornies  on  both  sides  to  hand  in  to  the 
clerk  of  the  peace  lists  of  the  names  of  thoie  common  jurors  on  the. 
panel  whom  they  wish  not  to  ba  called ;  and  a  mkideaieaiiottr  is  like  a 
civil  action  quoad  hoe*  Accordingly,  if  the  jury  panel  is  exhausted  by 
this  course,  all  the  names  must  be  put  in  the  balloting  box  again,  and 
the  parties  may  then  challenge  for  cause  (x)« 

The  Crofim  has  peremptory  Challenge  in  Fehniee.] — ^It  is  stated  as 
law,  in  several  works  of  character,  that  no  peremptory  challenge  is 
allowed  to  the  crown ;  whk^h  inference  has  been  drawn  from  the  statute 
31  Ed.  L  St.  4,  called  **  ordinatio  de  tnguisUionihue  '*  (y).  By  6  6. 
IV.  c.  50,  s#  29^  it  is  enaoted,  "  That  in  all  inquests  wherein  the  kmg 
is  a  party,  howsoever  it  be,  notwithstanding  it  be  alleged  by  them  that 
sue  for  the  king  that  the  jurors  of  those  inquests,  or  some  of  them,  be 
not  indifferent  for  the  king,  yet  such  inquests  shall  not  renudn  unt^en 
for  that  cause ;  but  if  they  that  sue  for  the  king  will  challenge  any  of 
those  jurors,  they  shall  assign  of  their  challenge  a  cause  certain,  and  the 
truth  of  the  same  challenge  shall  be  inquired  of  aceordhig  to  the 
custom  of  the  court;  and  it  shall  be  proceeded  to  the  taking  of  the 
same  inquisition,  as  it  shall  be  found,  if  the  challenges  be  true  or  not, 
after  the  discretion  of  the  court." 

This  is  a  literal  re«*enactment  of  the  statute  of  Edward  I.  in  its  old 
phraseology,  and  receives  at  this  day  the  same  construction  (ar):  viu 
not  that  the  crown  has  no  right  of  peremptory  challenge,  but  that  the 
crown  shall  not  exercise  the  right  of  peremptory  challenge,  so  that  by 
reason  thereof  "  the  inquest  shall  remain  untaken.'*  In  0*Colgley*i 
case  in  1798  (a),  after  the  crown  had  peremptorily  challenged  eleren 
jurors  without  objection,  Mr.  Scott,  for  one  of  the  prisoners,  contended 
strenuously  that  the  right  of  the  crown  to  challenge  peremptorily  was 
altogether  extinguished  by  the  statute  of  Edward.  Buller^  Heathy  and 
Lawrence^  Js.,  severally  delivered  judgments,  expressmg  a  decided 


(jr)  See  JCvml  t.  Cefpeck,9  G.  &  P.  Monmoath  Special  GoBuniMi«i.ibr*^* 

4B0.  Fnet  and  oiken,  9  G.  &  P.  13i,  187, 

(r)  See  2  TMd'j  PFeotioe,864,  9th  nidsee  12.  ▼.  P^rty,  7  G.  &  P.  8S6,  S. 

editioB.  p.,  Bolkmd,  B. 

(jr)  This  hag egunbeenMd  down  ti  to  (a)  R.  t.  (/Coigkf  ami  otkm,  16 

chaUeDging  by  the  crown  bj  Tktial,  C.  Howell,  St.  U.  1191,  hlgk  treeMBt 

J.,  Parka,  B.,  and  Wmama,  J.,  at  the  179S. 


CEULLLEKOE8  TO  TH£  POX.U.  487 

Qfokm  thftt  the  righl.of  tin  crowD  was  only  reslcaiaed  sttb  modo^^z. 
**tkmtAt  irnqmrnt  might  noi  remain  untakem  ;*'  and  that,  therefore, 
the  down  in  tlie  first  instance  might  challenge  peremptorily ;  but  if, 
after  the  panel  hai  been  gone  thiongby  sufficient  jurors  should  not  re- 
asio  to  try  the^isMe,  the  crown  must  be  pat  to  onigH  oau$t§  for  its 


ClmLUm§9  to  the  PMs  fw  CaiciM.] — A  challenge  to  the  potU^  t.  e. 
of  iodifidQml  jmorsi  is  like  a  challeDge  to  the  arrays  a  principal  chal- 
lenge, or  a  challenge  to  the  favour. 

The  gffomida  of  prineipal  challenge,  t.  e.,  for  matter  which  once  as- 
oertuned  absoftstely  disqoalifies,  are  reduced  to  four  heads  \^-jiropt€r 
AsMRf  ntspeeiKM  ;  pnipter  defectum ;  propter  affectum,  and  propter 
diHetum. 

1.  A  challenge  propter  Jumorie  reepectum  is  a  challenge  in  respect 
of  the  rank  and  dignity  of  the  juror ;  as,  if  a  lord  of  parliament  be 
impaBBelled,  he  may  be  cludlenged  by  either  party,  or  may  of  his  own 
aeeoid  dedine  serring. 

2.  A  challenge  propier.  defectum  la  for  some  personal  incapacity; 
ai,  if  a  jnryman  be  an  alien  (a),  lunatic,  or  minor;  or  if  he  bare  not 
sufficient  estate.  As  to  this  last  ground  of  challenge,  the  act  which 
aheis  the  qualification  of  jurors,  enacts  {b)  that  ^'  If  any  man  shall  be 
ittoraed  as  a  juror  for  the  trial  of  any  issue  in  any  of  the  courts 
thereinbefore  mentioned  (among  which  is  the  court  of  quarter  sessions), 
«ho  shall  net  be  qualified  accordhiff^  to  that  act,  the  want  of  such 
qaajification  shall  be  good  cause  of  challenge,  and  he  shall  be  discharged 
opoB  such  challenge  if  the  court  shall  be  satisfied  of  the  fact ;  and 
tbat  if  any  man  returned  as  a  juror  for  the  trial  of  any  such  issue  shall 
be  quriified  in  other  respects  according  to  this  act,  the  wimt  of  freehold 
thall  not,  OB  such  trial,  in  any  case,  ciril  or  criminal,  be  accepted  as 
good  cause  of  challenge,  either  by  the  crown  or  the  party,  nor  as  cause 
far  discharging  the  man  so  returned  upon  his  oum  application,''  a 
pveviso  that  nothing  herrin  contained  shall  extend  in  anywise  to  any 
^ecisl  juror.  A  grand  juryman  who  found  the  bill  may,  it  seems,  be 
cbtyenged  if  on  the  petty  jury  (c) ;  but  if  he  is  sworn,  and  then  offers 

(c)  Cok  Jit.  1S6»  b ;  5  Q.  IV.  c.  50,  See  amte,  p.  483. 

^  3.  Ttnt  u,  if  objection  iamAdabefore  (6)  6  6.  IV.  c.  50,  ■.  27. 

tbc  juror  ii  {i,  e.  begjiiis  to  be)  sworn,  bat  (c)  See  4  B.  &  Aid.  476,  it.  y.  Ed- 

not  after,  R,  ▼.  Smiton,  8  B.  &  C.  41 7.  mimdit  13  How.  St.  Tri.  339,  Cooi*9  ea. 
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to  leave  the  box,  to  which  the  prosecutor  coQsents,  but  defendant  does 
noty  and  the  juror  remainSy  and  the  verdict  is  guihy,  there  is  no  mis- 
trial (d). 

3.  The  challenge  prt^ter  affectum  is  on  some  palpable  ground  of 
bias ;  as  if  the  juror  be  of  the  blood  or  kindred  to  either  party ;  or  under 
his  power  or  direct  influence,  as  tenant,  or  servant^  or  of  council  with 
him  (e) ;  or  if  he  has  declared  his  opinion  beforehand  respecting  the 
guilt  or  innocence  of  the  prisoner  (/),  or  inhabits  a  town  where  the  riot 
which  forms  the  subject  of  the  indictment  occurred,  and  actively  engaged 
in  the  affair  which  led  to  it  (g). 

And  an  exception  against  a  juror,  that  he  has  found  an  indictment 
against  the  party  for  the  same  cause,  has  been  adjudged  good ;  and 
also  upon  another  indictment  when  the  same  matter  is  in  question,  or 
happens  to  be  material,  though  not  directly  in  issue.  But  it  is  no  good 
cause  of  challenge  that  the  juror  has  found  others  guilty  on  the  same 
indictment ;  for  the  charge  is  several  against  each  (A). 

It  is  also  a  good  cause  of  challenge  on  the  part  of  a  prisoneri  that 
the  juror  has  a  claim  to  the  forfeiture  which  would  ensue  from  the 
party's  attainder  or  conviction  (t).  And  Lord  Coke  says, ''  If  either 
party  labour  the  juror  and  give  him  anything  to  give  his  verdict,  this 
is  a  principal  challenge ;  but  if  either  party  barely  labour  the  juror  to 
appear  and  to  do  his  conscience,  this  is  no  challenge  at  all,  but  lawful 
for  him  to  do  it "  (A). 

An  action  brought  by  the  juror  against  either  of  the  parties,  or  by 
either  of  the  parties  against  him,  which  implies  malice  or  displeasure, 
is  cause  of  principal  challenge ;  other  actions  which  do  not  imply 
malice  or  displeasure,  are  but  to  the  favour  (/). 

4.  The  challenge  propter  delictum  in  for  some  crime  or  misde- 
meanour that  affects  the  juror's  character,  and  renders  him  infamous; 
as,  a  conviction  of  treason,  felony,  or  perjury,  or  if  he  be  outlawed  or 
excommunicated,  or  hath  been  attainted  of  false  verdict,  pramunire, 
or  forgery.  And  it  has  been  holden  that  such  exceptions  are  not 
removed  by  a  pardon.  But  it  seems  that  none  of  the  above-cited 
challenges  are  principal  ones,  but  only  to  the  favour,  unless  the  record 
of  the  outlawry,  judgment,  or  conviction  be  produced,  if  it  be  a 


((f)  Eeff.  ▼.  SuUivant  8  Ad.  &  E.  831 ;  Coleridge,  J. 
1  P.  &  D.  96,  8.  C.  (A)  Hawk.  B.  2,  c.  43,  s.  29. 

(e)  4  Bla.  Com.  361.  (0  Id.  ibid. 

CO  Hawk.  B.  2,  c.  43,  i.  28.  {k)  Co.  lit.  157,  b. 

(jf)  R.  ▼.  Swan,  2  M.  &  Rob.  112,  (Q  Ibid, 
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lecoid  of  another  court ;  or  the  term  be  shown,  if  it  be  a  record  of  the 
same  court  (m). 

Fmrtker  as  to  challenges  for  suspicion  of  fanour ;  although  a  juror 
bas  not  giTen  apparent  marks  of  partiality,  yet  there  may  be  sufficient 
reason  to  suspect  he  may  be  naore  farourable  to  one  side  than  the 
other,  and  this  is  reason  for  a  challenge  to  the  farour.  The  causes  of 
&roar  are  infinite,  and  in  these  inducements  to  suspicion  of  favour, 
the  question  is,  "  whether  the  juryman  be  indi£Eerent  as  he  stands 
unsworn ;  **  for  a  juryman  ought  to  be  perfectly  impartial  to  either 
side(»). 

Challenging  peremptorily  after  challenging  for  Cause,] — ^We  have 
seen,  (p.  483,)  that,  if  the  challenge  is  to  the  array,  it  must  be  tendered 
io  writing;  and  if  to  the  poll,  t.  e.  to  an  individual  juror,  must  be 
onlly  made  before  any  of  the  jury  are  sworn,  and  before,  by  taking 
the  book,  by  direction  of  the  officer,  he  begins  to  be  sworn  (o). 

After  a  challenge  to  the  array,  the  party  may  challenge  the  poll,  but 
not  vice  versd ;  and  he  who  has  more  than  one  cause  of  challenge 
against  a  juror,  must  take  them  all  at  once  :  though,  if  he  challenge  a 
juror,  and  the  cause  be  found  insufficient,  he  may  nevertheless  after- 
wards challenge  him  peremptorily,  for  perhaps  the  very  challenge  may 
create  a  prejudice  in  the  mind  of  the  juror  so  challenged  (p). 

Challenges  (for  Cause)  whether  to  the  Axt2^j  or  Polls,  to  he  deter- 
wntd  by  Triers.] — A  principal  cause  of  challenge  being  grounded  on 
a  manifest  presumption  of  partiality,  if  it  be  found  true,  it  unquestion- 
ably sets  aside  the  array  y  without  any  other  trial  than  its  being  made 
out  to  the  satisfaction  of  the  court,  before  which  the  panel  is  returned. 

Bot  a  challenge  to  the  favour,  when  the  partiality  is  not  apparent, 
must  be  left  to  the  discretion  of  the  triers  {q). 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court  to 
determioe  how  it  shall  be  tried ;  sometimes  it  is  done  by  two  attornies, 
nmetimes  by  two  coroners,  and  sometimes  by  two  of  the  jury ;  with 
tliis  difference,  that  if  the  challenge  be  for  kindred  in  the  sheriff,  it  is 
n»st  fit  to  be  tried  by  two  of  the  jurors  returned ;  if  the  challenge  be 
ou  account  of  partiality,  then  by  any  other  two  assigned  thereunto  by 
the  court  (r). 

Oath  of  Trier  of  a  Challenge  to  the  Array.] — When  a  challenge  is 


(a)  Co.  Lit.  157,  b ;  4  Bla.  Com.  363. 
(»)  Co.  Ut.  157,  b. 
(o)  Amie,  p.  483. 


if; 


)  4  Bla.  Com.  363. 
q)  Co.  Lit.  158, 1. 
(r)  2  Hale,  275. 
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nada  to  the  array  for  fkroiiri  the  prosecittov  may  &&Mvaakm  it/ or 
plead  to  it ;  if  he  plead,  the  judges  assign  trien  to  try  tba  amy,  wha 
leUam  esaeed  two»  w1k>  b^ag  ohoaaa  and  swom^  tha  clerk>  of  the 
peMedackiea  to  tham  the  ohaUenge,  asd: concludes  to  them  thus,-- 
*^  and  MO  yaar  chargt  u  to  inqMire  whethar  it  be  an  imfartiai  arrojf, 
or  a  fufourable  one ;"  and  if  they  affirm  it,  the  dark  enten  under* 
nealk  the  chaUenge^  '*  ajfirmmtmr ;"  but  if  the  tiiars  find  it  fayouraUe, 
then  thus, ''  colnmsita  vora,*'  or  words  to  that  efiect  (#)• 

Oath  of  Trier  of  Challenges  to  the  Polls.] — As  to  challenges  to 
the  polls:  If  a  juror  be  challenged  before  any  juror  is  sworn,  two 
trien  are  appointed  and  sworn  by  the  court,  thua^i — 

"Ten Bhall  well  and tmly  trj wheliier  A. B.  (tiie pmMm chaUenged) itnd iodif- 
ftmt  befewstn  the  pwties  to  this  tisw.    80  hdp  you  God  (/}.'' 

And  if  the  juror  be  found  indifierent,  and  sworn,  he  and  the  two 
triers  shall  try  the  next  juror  challenged ;  and  if  he  be  tried  and  found 
indifierent,  then  the  two  first  triers  shall  be  discharged,  and  the  two 
jurors  tried  and  found  indtfierent  shall  try  the  rest.  But  if  the  prose- 
cutor challenge  ten,  and  the  prisoner  one,  and  the  twelfth  be  sworn, 
then  he  that  remains  shall  have  added  to  him  one  chosen  by  the  prose- 
cutor, and  another  by  the  prisoner,  and  they  three  shall  try  the  chal- 
lenge ;  and  if  six  be  sworn  and  the  rest  challenged,  the  court  may 
assign  any  two  of  the  six  sworn  to  try  the  challenges  (»). 

The  truth  of  the  matter  alleged  as  cause  of  challenge  must  be  made 
out  by  witnesses,  to  the  satisfaction  of  the  triers ;  also  the  juror 
challenged  may,  on  a  voire  dire  {veritatem  dicere^  to  speak  the  truth), 
be  asked  on  his  oath  such  questions  as  do  not  tend  to  his  disgrace. 
But  a  juror  may  not  be  asked  whether  he  have  been  whipped  for 
larceny,  convict  of  felony,  and  such  questions  as  tend  to  disco?er 
matters  of  infamy  or  shame  (x).  Nor  may  a  juror  be  asked  whether 
he  has  expressed  an  opinion  or  determination  hostile  to  the  party 
challenging,  and  such  matters  must  be  proved  by  other  evidence  (y). 

Exhaustion  of  Jury  Panel  by  Death,  Challenges,  jrc.l'-If  on  the 
trial  of  an  indictment  under  a  commission  of  gaol  delivery  the  panel  is 
achausted  by  non-appearance,  or  by  challenges  of  the  jurors,  but  no 
tales  are  prayed  under  the  attorney-general's  warrant,  the  justices  may 


r«)  TrisI  per  Pidi,  165. 

[0  Sslk.  152. 

(«)  2  Hale,  275. 

(m)  Trial  per  P«m,  158  (  Salk.  153 ; 


1  Initit.  158.     See  6  O.  lY.  c.  50,  a.  50. 


(y)  it.  T.  £ifimNiiIr,4B.&A.47l;l 
Salk.  153.  At  CCoi^i  trial,  3  Haip. 
St.  Tr4  a  jiuwr  'ma  aet  aaide  for  barias 
aaid  <<  Damned  raacalsr'  oft  looUnsat 
the  priaoners. 
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award  antip  panel,  net  reokoaing  in  it  the  jiin>r».btfere  sworn  ^2)1  by 
ore  Icftitf  •  ofderiiig  the  sheriff  toretoro  a  panel  imtwiUer  withoat* 
fitrUier  pfeeept(a).    And  in  all  cases  of  felony,  jaslices  oft  peace  in* 
nessMwiw  nay,  after  plea  pleaded,  issae  a  special  preeept  in.  the  natwe* 
of«  a  ffenire  facku  juroiorei{b)y  commandiDg  the  sheriff  to  retnnr 
twenty-fear,  forty««ght,  or  more  jurors  iramediately,  and  on  his  re-^ 
turning  a  sufficient  number  of  jurors  thereon,  may  proceed  to  try  the 
party  on  the  same  day  or  at  the  same  session  (c).     And  the  like,  as  it 
seems,  in  misdemeanours,  where  the  party  is  in  prison,  or  consents  to 
wahre  the  formality  of  a  special  precept  to  the  sheriff,  not  returnable 
till  the  end  of  fifteen  days  (d). 

However,  in  most  cases  the  following  course,  settled  on  grave  coih 
sideration,  is  more  advisable.  If  on  trial  of  a  felony  the  jurors  in  the  panel 
are  so  exhausted^  either  by  the  cballooges  of  the  prisoners  only  (e),  or  by^ 
the  alternate  peremptory  ohaUeoiges  .of  the  prisonecaand  the  crown,  that 
a  full  jury  cannot  be  had,  the  proper  course  is  to  call  over  the  whole 
panel  in  the  same  order  as  before,  (only  omittmg  those  who  have  been 
peremptorily  challenged  by  the  prisoner).  Then  as  each  juror  appears, 
the  counsel  for  the  prosecution  must  state  a  cause  of  challenge,  and  if 
they  decline  to  do  so,  or  it  is  held  insufficient,  and^  the  prisoner  does 
not  challenge  for  cause,  and  successfully,  the  juror  must  be  sworn  (/). 


(g)  1  GK  Cr.  L.  1st  ed.  &17. 

(a)  1  Ch.  Cr.  L.  506—508.  Per  7Ve^, 
C.  J.,in4Harg.St.Tri.744.  InReff.Y, 
Qroppetf  2  Mood.  C.  C.  18,  a  new  panel 
of  BeTentj-twojnron  was  ordered;  and  a 
coBTietion  by  a  petty  jury  obtained  from 
them  after  many  more  challenges  was 
held  TaHd. 

(«)  Hawk.  B.  2,  c.  41,  s.  1.  It  has, 
howerer,  been  said  that  this  may  be  done 
by  general  precept,  ibid. 

(c)  1  Hale,  28,  261 ;  thoagh  older 
an^orities  state,  that  the  justices  cannot 
compel  the  immediate  return  of  jurors 
te  venifee  issoad  during  the  then  ses- 
sien,  BO  a*,  to  try  efon  a  fekm  at  that 
seaskm,  Dall.  o.  185 ;  SUundftvd,  FU 
Cor.  lib.  3,  c.  5  ;  Fitsh.  Ab.  tit.  Otnme^ 
pi.  44 ;  and  rest  the  oonfessed  power  of 
the  judges  of  gaol  deUyery ,  on  the  ground 
of  ih^  general  preeept  issued  by  theas 
(as  JQstiees  of  oyer  anid  terminer,  4  InsL 
108)  to  the  sheriff  long  before  their  en« 
toiag  the  eouniy,  to  return  jurors  at  the 
aittiag  of  the  court  then  aanounoed. 
See  4  Hargr.  St.  T.  R.  744 ;  2  Haw.  o. 
41,  s.  1 ;  1  Chit  Cr.  L.  508, 509.    But 


JETo^  sayst ''  this  is  not  the  reason,  for 
so  it  is  done  by  justices  of  oyer  and  ter- 
miner and  qf  the  peace,  and  yet  they 
make  tpecial  precepts  of  venire,"  1  Hale, 
261 ;  and  adds  that,  "  as  there  goes  out 
a  summons  of  gaol  deliTery»  so  tiieie  is- 
sues a  general  summons  of  the  sessions 
of  the  peace,"  id.  28.  Hie  forms  of 
the  precept  to  the  sheriff,  and  of  the . 
sheriiTs  warrant  to  his  bailiffs  to  sum- 
mon the  jurors  (ante,  p.  68,  69),  sup- 
port ^hi<i  reasoning. 

(d)  2  Hawk.  0.41,  s.  4;  KeUw.  159; 
1  Ch.  Cr.  L.  513 ;  and  cases  in  1  Bum, 
tit.  Jmrore,yil. 

(«)  As  in  Reg.  r.  T\mtcg  and  others, 
(/)  Beg.  ▼.  OMeA,  9  C.  &  P.  499, 
aeted  on  in  R.  y«  Tktneg  and  others, 
Worcester  Lent  Assise^  1845,  where 
J^Uock,  C.  B.  after  consulting  Ptatt^ 
B.,  held  the  course  of  praying  a  tales  in- 
admiaaible.  A»ttBMiyB.thadpreTiouly 
hdd  that  where  a  prisoner  challenged 
jurors  in  order  to  ezhanst  the  panels  the 
crown  has  a  rig^t  to  chaUengeperemptiN 
rily  also,  and  cannot  be  caUed  on  for. 
cause  till  the  jury  panel  has  bees  eK». 
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Tales.] — ^The  sheriff  cannot  be  commaDded  to  appoint  a  tales,  viz. 
**  so  many  sufficient  persons  present/'  as  may  complete  the  number  of 
a  jury,  reduced  below  its  proper  number  by  neglect  to  appear,  chal- 
lenge, death,  or  otherwise,  without  warrant  from  the  attomey-general(^). 
This  mode  of  filling  up  a  jury  is  therefore  seldom  resorted  to  at  ses- 
sions, but  either  the  prosecutor  or  the  party  indicted  may  obtain  the 
necessary  warrant. 


Swearing  and  Counting  the  Jury  in  Felony,] — The  challenges  being 
now  supposed  to  have  been  waived  or  determined,  and  the  jury  full,  the 
clerk  of  the  peace  calls  the  jury  to  be  sworn,  every  man  severally ;  and 
this  is  done,  in  case  of  felony,  in  the  following  manner  : 

*'  You  ihall  well  and  truly  try,  and  true  deliTerance  make,  between  our  soverogn 
Lady  the  Queen  and  the  priaonen  at  the  bar,  whom  you  ahaU  have  in  diai^ge,  and  a 
true  verdict  give  according  to  the  evidence.    So  help  yon  God." 

The  crier  then  counts  the  jurors,  as  the  clerk  of  the  peace  reads  their 
names,  and  asks  them  *  if  they  are  all  sworn.*' 


Swearing  the  Jury  in  Miidemeanours.] — In  cases  of  misdemeanours, 
the  jurors  are  sworn  four  at  a  time,  in  the  following  terms : 

'*  Tou  ahaU  well  and  tmly  try  the  issne  joined  between  our  Sovereign  Lady  the 
dueen  and  the  defendant,  and  a  true  verdict  give  according  to  the  evidence.  So 
help  you  God." 

The  immemorial  law  and  custom  of  England  entitled  the  subject  to 
a  trial  by  twelve  men  iworn  to  deal  uprightly  with  his  case ;  and  before 
3  &  4  W.  IV.  c.  49  and  c.  82  {post.  sect.  10  of  this  chapter),  the 
indulgence  allowed  to  quakers,  Moravians,  and  separatists,  of  giving  tes- 
timony, even  in  capital  offences,  on  their  affirmation  merely,  was  held 
not  to  enable  them  to  serve  on  a  jury  impannelled  to  try  an  offender; 


hausted  by  the  peremptory  challengea, 
JR.  V.  Parry  amd  othen,  7  C.  &  P.  836 
{Felonp),  Where  a  prisoner  had  had  no 
opportunity  of  challenging  a  particular 
juror,  e.g.  whereon  an  indictment  tried 
on  the  niai  prius  aide,  John  Williama 
being  on  the  common  jury  panel  was 
called  aa  a  talesman,  but  at  his  requeat, 
and  without  collusion  with  either  party, 
his  son  was  sworn  and  served,  being 
neither  of  ML  age,  qualified  by  eatate, 
or  on  any  panel,  it  was  held  a  mistrial, 
and  after  verdict  of  guUty  a  new  trial 


was  ordered,  R,  ▼.  TVtaiiarfM,  5  B.  &  Cr. 
254;  (JlftMfMManoiir}  as  explained  E. 
▼.  Suttim,  8  til.  417 ;  see  6  G.  IV.  c  60. 
s.  16;  11  H.  IV.  c.  9;  12  Co.  98. 

(si)  1  Ch.  Cr.  L.  1st  ed.  508,  518 ; 
Foster,  25, 64 ;  4  Bla.  C.  354, 5,  eoa/rs. 
SembUf  on  mere  oommissions  of  fss' 
delhery  no  tales  oonld  be  awarM,  4 
Inst.  168.  000^9  e«ie,  4  St  Tr.  728 ; 
id.  744,  though  at  niai  prina  it  night  by 
35  H.  VIU.  c.  6,  now  replied  by  6  G. 
IV.  c.  50,  s.  62. 
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SO  that,  if  one  of  them  lenred  on  soch  a  jury  on  bis  affirmation  only, 
tbe  coDTiction  was  nulJ,  and  subject  to  reversal  on  error  (A). 

At  sMtzeSy  prodamation  is  made  for  information  of  felonies  to  the 
attomey-generaly  queen's  serjeant,  &c.  after  tbe  jury  is  sworn  on 
each  arTa%nment(t).     No  such  absurdity  is  perpetuated  at  quarter 


Charging  the  Jury  with  the  Prisoner  in  Cases  of  Felony,] — On  the 
tzial  of  a  felony  a  further  preliminary  form  takes  place  of  reading  the 
indictment  again,  which  is  unnecessary  in  misdemeanours,  where  a 
defendant  is  entitled  to  a  copy  (fi).  It  is  termed  charging  the  jury. 
This  conskts  in  the  clerk  of  the  peace  again  desiring  the  prisoner  to 
hold  op  his  hand,  and  addressing  the  jury : — 

"Gentlemai  of  the  jiirj,  look  upon  the  priioner  md  hearken  to  his  ehAii|;e ;  he 
itadi  indfeteii  by  the  name  of  A.  B.  kte  of  the  parif h  of,  &e.  labourer,  for  that  he, 
•t  fte.  Irtmdimg  the  tmBetmmii  to  ike  end].  Upon  this  indictment  he  hath  been 
inaigned ;  upon  hia  arraignment  he  hath  pleaded  not  gnilty ;  your  charge,  therefore, 
■  to  impure  whether  he  be  guilty  or  not  guilty,  and  hearken  to  the  evidence.'* 

Charging  the  Jury  where  the  Offender  has  been  prevumsly  con' 
tktedfor  Felony  (6  ^  7  W.  IV.  c.  3  ;  7  ^  8  G.  IF.  c.  28.)]— For 
the  more  exemplary  punishment  of  o£Fenders  who  commit  felony  after 
a  previous  conviction  for  it,  it  was  enacted  by  7  &  8  O.  IV.  c.  28, 
9. 11,  that  in  an  indictment  for  any  such  felony,  not  punishable  with 
death,  committed  after  a  previous  conviction  for  felony,  it  shall  be 
sufficient  to  state  that  the  offender  was,  at  a  certain  time  and  place, 
ooDvicted  of  felony  (/),  without  otherwise  describing  the  previous 
felony ;  and  a  certificate  (m),  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  pre- 
vious felony,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  hairing  the  custody  of  the  records  of  the  court  where  the  offender 
vtt  first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall, 
upon  proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient 
eridence  of  the  first  conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the  same. 

Tbe  practice  under  this  act  was,  that  on  the  trial  of  persons  charged 

(A)  JLy,  Ckanmtmtt  1  Moo.  C.  C.  R.  (/)  The  huUetmeni  need  not   atate 

374,  dedded  by  tbe  jndges  on  9  G.  IV.  that  judgment  was  given,  Beg.  ▼.  S^emetr 

c  32,  md  6  G.  lY.  c.  50,  s.  53.    See  amd  oihert,  C.  &  Kir.  159,  Ctestwell,  J. 

Kd  bk  teit,  and  6  &  7  Viet.  c.  85,  i.  2,  (m)  This  certificate  must  sUte  that 

*fe.  ja4(i;ment  was  given,  Beg.  t.  Ackropd, 

(t)  See  2  B.  &  AdoL  256.  C.  &  Kir.  158,  Crmwell,  J. 

W  1  Ch.  Cr.  L.  555.    See  «•/«. 
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wilfa  fdony  after  previoiB  conticiioas  for 'the  Mune  efihwe,  Ute  jmy 
was  charged  to  inquire  at  the  same  time  cooeemiag  ee^  pratiMB 
conTictiona ;  but  it  being  doubted  wk^er  tint  mane^meM  -eeuiiteQt 
•with  B  Air  and  imperdal  inqairy,  as  tegafded  the  natter'^f  the^saine- 
qnent  felony  then  the  subject  of  trial,  it  was- enacted  by  6aft  7  •W.  i¥, 
c.  Ill,  that  from  and  after  the  passing  of  that  act  [viz.  20tfa  A«g. 
1836],  it  shall  not  be  lawful,  on  the  trial  of  any  person  for  any  such 
wbseqnent  Mony,  tO'  diarge  the  jerry  to  tnqniie  'Conceniii|g*«adi  pie- 
:Tious'  conviction,  iciKtf  after  they  shall  have  inquired  concerning  swh 
subsequent  felony,  and  shall  hate  found  «ach  pemon  guilty  of  the  same; 
4md  whenever,  in  any  indictment,  such  pretious  convictions  shall  4te 
stated,  the  reading  of  sueh  statement  to' the  jury  as  part  of 'the  indiet- 
ment,  shall  be  deferred  until  after  such  finding  as  afoiUMid.  Provklsd 
nevertheless,  that  if  upon  the  trial  of  ai^y  person  for  any  such  snbBe- 
qnent  folonyae  aforesaid,  such  penon  shall  give^videnoe  of  ^his  or  hm 
good  character,  it  shall  be  lawful  for  the  proseemor,  m  MUfwer  thereto, 
to  give  evidence  of  the  indictment  and  conviction  of  such  pencm  fbr 
the  previous  felony,  before  such  verdict  of  "  guilty  "  shall  have  been 
returned;  and  the  jury  shall  inquire  concerning  such  ^previous  con- 
viction for  feloqy  at  the  same  time  that  they  inquire  concerning  the 
subsequent  felony. 

C&mmencement  of  the  TVto/ — Opening  of  ProiecutarU  Comuel]^ 
A  prisoner  charged  with  felony  must  be  at  the  bar,  tnz.  in  the  docki 
during  his  trial,  and  cannot  sit  at  the  table  by  his  counsel,  except 
on  the  ground  of  ill  health,  &c.  to  be  allowed  by  the  court  (n).  In 
cases  of  felony,  after  the  jury  is  ckargeti  as  dbove,  and  in  cases  of 
misdemeanour,  after  they  are  sworn,  the  trial  commences  by  the  opening 
speech  of  the  counsel,  or  by  the  examination  of  witnesses,  for  the  pro- 
secution. In  important  cases  of  misdemeanour,  where  there  are  two 
or  more  counsel  for  the  prosecution,  the  junior  states  the  substance  of 
the  indictment,  which  the  jury  have  not  yet  heard ;  but  this  is  super- 
fluous in  felony,  where  the  indictment  has  been  already  twice  read  in 
the  hearing  of  the  jury :  and  though  formerly  observed,  is  now  gene- 
rally disused  in  sessions  practice.  On  an  indictment  against  seteral 
persons  for  a  misdemeanour,  the  counsel  for  the  prosecution  has  a 
right,  before  opening  his  case,  to  the  acquittal  of  any  defendant  whom 
he  proposes  to  examine  as  a  witness  (o).  

(»)  Big.  y.  ZtOwtm,  C.  ft  Kir. 215;  467;  IL  v.  KfoM,  8  flluk.  tf.  B»i 

Rag.  T.  JDoiwIs*,  C.  &  Mar.  19S;  Rig.  11  East,  313,  n.     See  tbe  eontsMe, 

y.  at.  Charge,  9  C. «  P.  486.  Emmett  v.  Btaier,  ^.'peit. 

(o)  B.  ▼.  Rowiand,  R.  &  M.  C.  N.P. 
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The  ieadiag  ooaniel  opens  the  case  for  tile  proeeentioiiy  aeeofdiog  | 

to  his  iiHb'BClMoSy  onlees  it  be  so  phin  in  its  nature  as  not  to  require  ; 

any  statement,  which  will  often  occur  (p) ;  but  if  a  case  be  erer  so  | 

plain,  he  must  open  it,  if  there  is  a  counsel  for  the  prisoner  (^).  f 

A  prosecutor  conducting  his  case  in  person,  and  who  is  to  be 
examined  as  a  witness  in  support  of  it,  has  no  right  to  address 
the  jury  as  counsel  (r).  When  a  counsel  addresses  the  Jury  in  a 
case  of  felony,  he  ought  to  confine  himself  to  a  simple  statement 
of  the  facts  which  he  expects  to  prove ;  and  in  cases  where  the 
prisoner  has  no  counsel,  he  should  particularly  refrain  from  stating 
any  part  of  the  facts,  the  proof  of  which  from  his  own  brief  may 
appear  doubtful,  except  with  proper  qualification;  for  he  will  either 
produce  on  the  minds  of  the  jurors  an  impression,  which  the  mere 
^ilare  of  the  eridence  may  not  remove,  in  instances  where  the 
prisoner  is  unable  to  comment  on  it  with  effect ;  or  may  awaken  a 
feeling  against  the  case  for  the  prosecution,  which  in  other  respects 
it  may  not  deserve.  The  court,  too,  if  watchful,  cannot  fail,  in  the 
summing  up,  to  notice  the  discrepancy  between  the  statement  and 
proof.  This  is  more  important  in  opening  any  expression  of  the 
prisoner,  see  infra. 

Bat  in  all  cases,  as  well  of  felony  as  misdemeanour,  where  a  prisoner 
has  counsel,  not  only  may  the  facts  on  which  the  prosecution  rests  be 
stated,  but  they  may  be  reasoned  on,  so  as  to  anticipate  any  line  of 
defence  which  may  probably  be  adopted.  For  as  counsel  for  parties 
charged  with  felony  may  now  address  the  jury  in  their  defence,  as 
might  always  have  been  done  in  misdemeanour,  the  position  of  parties 
charged  with  either  degree  of  offence  is  thus  assimilated,  in  cases 
where  they  have  counsel ;  and  it  is  no  longer  desirable  for  the  prose-  - 
color's  counsel  to  abstain  from  observing  generally  on  the  case  he 
opens,  in  such  a  manner  as  to  connect  its  parts  in  any  way  he  may 
think  advisable  to  demonstrate  the  probability  of  guilt,  and  the  diffi- 
culty of  an  opposite  conclusion.  In  this  exercise  of  his  duty,  he  will 
refrain  from  invective,  or  appealing  to  the  prejudices  or  passions  of  a 
jury ;  it  being  neither  in  good  taste  or  right  feeling  to  struggle  for  a 
conviction  as  is  done  for  a  verdict  in  a  civil  cause.  On  the  other 
hand,  should  he  be  called  on  for  a  reply,  his  situation  may  be  very 

(f )  &  V.  Jadtmm  tmd  FUker,  7  C.  &  C.  &  P.  773. 

^773;  perParft«,B.  (r)  It.  t.  Briee,  2B.&Ald.606;  1 

(9)  Vtt Parke,  B.,  since  6&7W.rV.  Chit.  R.  352,  8.  C.    See  H.  v.  Xm- 

c.  114,  !b  &  T.  Ooieohte  and  etker9,  7  eaikire  (/tultect),  id.  602. 
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different ;  as  occasions  will  sometimes  occur,  where  the  firaad  and  per- 
jury of  a  defence  will  require  to  be  searchingly  and  unsparingly  exposed. 

Opening  Declaration  or  Confession  of  Prisoner  by  Prosecutor's 
CounseW] — Before  we  dismiss  the  subject  of  the  opening  by  the  pro- 
secutor's counsel,  we  must  advert  more  particularly  to  the  proper 
manner  of  stating  oral  declarations  of  the  prisoner,  whether  amounting 
to  confessions ^  strictly  so  termed,  viz*  made  before  a  magistrate,  or  to 
evidence  of  less  cogency.  As  to  the  latter,  it  is  common  to  find  that 
a  very  material  part  of  a  prosecutor's  case  consists  of  expressions  used 
by  a  prisoner y  of  more  or  less  application  to  the  matter  in  issue.  When 
this  is  the  case,  it  must  be  recollected  that  conversation  is,  of  all 
other  evidence,  that  which  is  most  liable  to  be  misunderstood,  imper- 
fectly remembered,  and  misstated ;  while  its  whole  sense  and  bearing 
may  be  changed  by  omitting  or  transposing  a  word.  Hence  it  was 
often  the  practice  of  counsel  to  abstain  from  exercising  their  strict 
right  to  open  for  the  prosecution  the  circumstantial  detail  of  the  words 
used,  on  the  ground  that,  though  it  might  turn  out  that  the  prisoner 
had  not  used  them  at  all,  or  at  least  not  in  the  sense  imputed,  a  pre- 
judice might  be  created  in  the  minds  of  the  jury,  which  any  variance 
in  the  evidence,  short  of  absolute  contradiction,  might  fail  to  destroy. 
And  it  was  laid  down,  by  a  first-rate  authority  on  such  subjects,  Mr. 
Baron  Garrow^  that  the  correct  practice  was  to  state  no  more  than 
the  general  effect  of  the  expressions  used  (r).  Besides  which,  if  the 
prosecutor's  counsel  undertakes  to  state  in  detail,  from  his  instructions, 
the  precise  tenor  of  the  words  insisted  on  as  material,  any  perceptible 
variance  in  the  testimony,  though  unimportant  in  itself,  may  be  wrested 
to  produce  the  effect  of  overturning  the  rest  of  his  case,  though 
founded  on  reasonable  grounds  distinct  from  the  prisoner's  admission. 
But  where  the  prosecutor's  counsel  in  his  opening  address,  alluded  to 
certain  declarations  of  the  prisoner  as  about  to  be  proved,  and  relied 
on  them  as  material  against  him,  but  left  them  to  be  detailed  by  the 
witnesses,  so  that  their  general  effect  remained  so  wholly  unknown 
to  the  prisoner  and  his  counsel  as  to  prevent  them  from  shaping 
their  defence  properiy,  Mr.  Baron  Parke  is  reported  to  have  inter- 
posed, saying  that  the  fair  and  proper  course  towards  the  prisoner 
is  to  state  in  the  opening  all  that  is  intended  to  be  proved  («),  viz. 


(r)  R,  ▼.  Deering  end  Atkinstm,  5  C.      by  Parke  and  AUerson,  Bs.  bi  R,  y, 
&  P-  165.  Orrell,  1  M.  &  Rob.  468;  alio  sUted 

(#)  R.  T.  ffartel,  7  C.  &  P.  773.    See      lesa  fully  in  7  C.  &  P.  774,  n.  S.  C. 
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not  only  facts  bat  declarations;  as  any  discrepancy  between  the 
opening  address  and  the  testimony  of  the  witnesses  might  operate 
favourably  for  him  in  the  minds  of  the  jury  (/).  On  the  whole,  then, 
with  respect  to  expressions  of  the  prisoner,  which  are  material  to  the 
prosecotor's  case  by  way  of  admission,  it  appears  proper  to  state  them 
in  such  a  general  way  as  will  draw  the  attention  of  the  prisoner  or  his 
counsel  to  the  time  and  place  when,  and  the  parties  to  whom,  they  are 
all^fed  to  have  been  used,  as  well  as  to  their  general  purport,  without 
a£fecting  to  detail  them  minutely  (»)•  If  such  particularity  is  at- 
tempted in  the  opening,  it  should  be  accompanied  by  such  observa* 
tions  as  will  be  calculated  to  prevent  any  unsubstantial  variance  in 
any  particular  proof,  from  weighing  against  the  general  scope  and 
bearing  of  the  rest. 

But  in  opening  to  a  jury  the  confession  of  a  prisoner  before  a  magis« 
trate  as  part  of  the  evidence  by  which  a  prosecution  will  be  supported 
in  the  whole,  or  in  part,  the  duty  of  a  counsel  is  clearly  laid  down  to 
be,  not  to  state  more  than  its  general  effect ;  the  reason  assigned  in  all 
the  cases  being,  that  the  confession  may  turn  out  to  have  been  made 
under  circumstances  rendering  it  inadmissible  in  evidence  (x).  As  this 
ruling  appears  grounded  on  the  prejudice  which  might  be  created  in 
the  minds  of  the  jury  by  opening  a  detailed  statement  of  a  confession, 
and  which  might  not  be  removed,  notwithstanding  that  in  the  result 
the  confession  turned  out  inadmissible  in  evidence,  it  is  not  easily 
reconciled  with  Mr.  Baron  Parkers  doctrine,  that  such  declarations  of 
a  prisoner  as  do  not  amount  to  confession  of  the  corpus  delicti^  shall 
be  opened  in  order  that  he  may  be  benefited  by  any  subsequent  discre- 
pancy in  proof.  In  both  cases  it  seems  the  right  course  to  open  the 
general  effect  of  a  prisoner's  declarations  and  confessions.  If  addi- 
tional evidence  is  discovered  after  the  opening  for  the  prosecution  has 
concluded,  it  must,  of  course,  be  heard,  but  cannot  be  made  the  subject 
of  a  second  address  for  the  prosecution  (y). 

Where  no  counsel  is  engaged  for  the  prosecution,  there  is  of  course 
no  opening ;  the  prosecutor  himself  never  being  allowed  personally  to 

(0  R.  ▼.  Hariel,  by  Parte,  B. ;  and  them, 

again,  by  the  same  learned  judge,  in  R,  (ti)  See  R.  y.  Swaikiiu,  4  C.  &  P. 

▼.  Daw,  7  C.  &  P.  786.    It  does  not  ap-  548,  by  Botanquei  and  Patteson,  U,, 

pear  from  this  latter  case,  as  reported,  ace. 

whether  the  prboner's  expressions,  as  (x)  R.  y.  Swatkhu  and  othen^  5  C. 

there  stated  by  the  prosecutor's  counsel  &  P.  548  ;  per  Botanquet  and  Patteton, 

nnder  the  judge's  ruling  after  objection  Js. ;  per  Parke,  B.,  in  R,  y.  Dame,  7 

taken  to  them,  were  stated  in  so  many  C.  &  P.  788 ;  per  Bolland,  B.,  id.  775. 

words,  from  the  counsel's  instructions,  (y)  Reg,  y.  Courvfneier,  9  C.  &  P. 

or  only  the  general  bearing  and  effect  of  362. 
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address  the  jury  (z).  For  the  cause  is  not  his,  but  that  of  the  crown, 
though  couducted  at  his  instance ;  and  on  that  account  alone  it  is,  that 
he  can  be  examined  at  all,  and  when  so  examined,  must  be  sworn  od 
the  book  like  another  witness  (a). 

Swearing  and  Examimng  Witneuei.'] — ^The  first  witness  for  the  pro- 
secution is  then  called  by  the  prosecutor's  counsel,  or  by  the  chairmsa 
or  recorder,  and,  after  the  usual  oath  or  affirmation  has  been  adminii- 
tered  to  him  by  the  crier  of  the  court,  **  that  he  will  true  answer  make  to 
such  questions  as  the  court  shall  demand  of  him,  and  will  tell  the  troth, 
the  whole  truth,  and  nothing  but  the  truth,*'  is  examined  (6).  Where 
there  is  no  counsel,  the  duty  of  examining  the  witnesses  dcTolreson  the 
chairman,  or  recorder.  In  cases  of  felony,  and,  since  7  O.  IV.  c.  64,  a.  3, 
in  those  of  misdemeanour,  he  is  assisted  in  this  duty  by  the  **  informatioD 
on  oath  **  of  the  witnesses,  taken  down  in  writing  before  the  committing 
magistrate,  and  called  the  **  depositions,"  which  on  this  account,  as  weU 
as  that  of  the  right  of  a  prisoner  to  inspect  them  at  his  trial  under  6  &  7 
W.  IV.  c.  114,  ought  always  to  be  returned  by  the  magistrate  before 
whom  they  are  taken,  according  to  the  directions  of  the  former  act  (c), 
together  with  any  statement  which  the  prisoner  has  made  upon  his 
examination  before  his  commitment  (d).  If  this  is  not  done,  be  can 
merely  call  on  the  witnesses  upon  the  back  of  the  indictment  to  be 
sworn,  and  give  their  own  narratiTe. 

In  cases  o(  felony ,  where  the  prosecutor  does  not  think  fit  to  eiaoiine 
a  witness  whose  name  is  indorsed  on  the  bill,  the  court  will  usually,!^ 
the  prisoner's  request,  require  such  witness  to  be  placed  in  the  box  as  s 
witness  for  the  prosecution,  in  order  to  his  cross-examination,  bat  this 
is  not  of  course,  even  in  felony  («),  and  any  examination  to  which  he 
may  be  subjected  for  the  prosecution,  after  being  so  cross-exafflined, 
must  be  treated  as  a  mere  re-examination,  limited  to  the  points  on  which 
he  has  been  cross-examined  (/)• 


SAni9,  p.  510. 
AnU,  p.  151 ;  pa$t,  SmL  XI.  of 
thii  Chapter. 

(5)  Sm  more  iiillj  as  to  affirmation 
of  Quaken,  &o.  &o.,  and  a*  to  tha  order 
of   examination   by   different  eounael, 
Sect.  XL  of  thia  Chapter. 
,M»rM  ^  (kUk  to  Jhmh  Man  tmd  kit 

Mni^rpTtttTm 
J.  R.  waa  twom  to  depose  the  tmth, 
Sic  and  M.  R.  well  and  tralj  to  inter- 
pret to  J.  R*  a  witness  here  produced. 
Sec.  on  behalf  of  the  Queen  t.  — — »  now 


prisoner  at  the  bar,  the  niiaitfwt  wai 
answers  made  by  the  court  to  the  aid 
J.  R.  and  his  answers  made  thtfctOi 
B»uitm*9  ea,  1  Leach,  409. 

(c)  7  G.  IV.  c.  64,  s.  2,  3.    Set  oat 
on/e,  p.  9, 10.  And  see|raf#,p.506,507. 

(d)  See  7  6.  IV.  c  64,  s.  2,  aa^e^p. 
7,8;  alsojR.T.Falfo««,5C.&P.4S8. 

(e)  See  J{.  y.  Vineetii,  9  C.  ft  P.  91. 

a  case  of  mnrder,  Pattetomt  J.,  beld  thst 
every  person  present  at  the  time  cf  the 
transaction,  who  is  hi  court,  ought  to 
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In  trials  for  misdemeanours  which  assimilate  more  to  civil  proceed- 
ingSf  this  practice  of  putting  witnesses  in  the  box,  who,  though  on  the 
back  of  the  indictment,  are  not  called  for  the  prosecution,  does  not 
prevail. 

In  neither  class  of  offences  is  there  any  objection  to  the  examining 
witnesses  at  the  trial,  who  hare  not  been  before  the  committing  magis- 
trate or  the  grand  jury. 

If  a  juror  is  wanted  to  give  evidence,  he  must  be  sworn  and  exainined 
88  a  witness  (^r). 

Provmff  IdeniUy  of  Prisoner  named  in  Certificate  qf  previous  Con- 
victiom.] — ^It  is  sufficient  to  prove  that  the  prisoner  is  the  person  who 
underwent  the  sentence  mentioned  in  the  certificate ;  («.  §,)  by  the 
gaoler  who  received  him  into  his  custody  under  it,  without  producing 
any  witness  who  was  present  at  the  former  trial  (&)• 

Discharging  Jury  if  Indictment  is  clearly  bad.] — ^Though  after  the 
jury  are  sworn,  objections  apparent  on  the  hce  of  the  record  can,  as 
matter  of  right  only,  be  urged  in  arrest  of  judgment,  yet  if  the  indict- 
ment (at  least  in  misdemeanour)  be  so  clearly  bad,  that  no  judgment 
can  pass  upon  it,  the  court  may  and  will  either  quash  it,  (see  ante^  All) 
or  discharge  the  jury  from  trying  it,  even  though  the  defendant  desires 
that  the  trial  may  proceed,  as  it  is  palpable  that  it  would  be  useless  to 
take  the  opinion  of  the  jury  on  the  facts  (»).  Though  counsel  may  sug- 
gest, they  cannot  be  allowed  to  argue  such  an  objection  after  the  jury 
is  sworn,  till  after  conviction,  when  they  may  move  in  arrest  of  judg^ 
inent(A).  Where,  at  nisi  prius,  the  jury  were  not  all  sworn  before  the 
indictment  was  discovered  to  be  defective,  the  case  was  struck  out  of 
the  list,  and  the  judge  refused  to  take  notice  of  the  record. 


be  oJlad  for  tht  proteeutUm,  whether 
brought  to  the  aeeisei  by  the  pvoeecutor 
or  for  the  prisoner,  and  whether  on  the 
beck  of  ^nb  bill  or  not,  or  whether  boond 
over  or  tubpoenaed  or  not,  to  that  the 
jury  ahonld  hear  their  evidence,  if  dif- 
ferent, and  draw  their  own  conclosion  as 
to  the  tmth.  In  the  lame  caae,  three 
snigeons  had  examined  the  body  and 
diifared  in  opinion:  two  only  were  on 
the  back  of  the  indictment.  The  conn- 
sal  for  the  prosecndon  declined  calling 
the  third,  though  he  wai  in  court.  The 
Judge  called  and  examined  him  at  the 
doie  oi  the  proieeator'a  caae.  Beg.  y. 
Holden,  8  C.  &  P.  606.  Thia  course  was 
enforced  bjPoUoekf  G.B.,  even  where  the 


witnesses  are  attending  to  be  called  for 
theprifOMr.  (Sah»p  Lent  Assise,  UM6.) 

(i)  Per  Cur.  Style's  R.  233;  Bmmett 
V.  Herifitrd  Hundred,  12  Vin.  Ah.  47. 

(h)  Ante,  p.  224.  Beg.  v.  Crqfts,  9 
C.  St  P.  219.     Owmeift  B. 

(f )  See  asie,  per  Lord  Tesierdm,  in 
H.  V.  Deacon  and  oihere,  Ry.  St  M.  N. 
P.  C.  27  (indictment  tried  at  nisi  prius 
for  forcible  entry,  not  containing  uMMai 
farti,  or  concluding  eanirafirmam  §ta^ 
tuit) ;  S.  P.,  B.  ▼.  TVemeame,  (Indict* 
ment  for  peijory  tried  at  nisi  prius), 
id.  147 ;  for  a  judge  at  niHpritu  cannot 
puuh  an  indictment,  ibid, 

{k)  R.  y.  Abraham,  1  M.  &  Rob.  7, 
per  Lord  Tenterdenm 

2k2 
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SECTION   V. 

Of  the  Parts  of  the  Charge  which  must  be  supported 

BT  Proof. 

In  order  to  cooTict  the  prisoner  or  defendant,  the  prosecutor  must 
always  prove  $o  much  of  the  mdictment  as  will  amount  to  a  complete 
allegation  of  an  offence  of  the  same  quality  and  degree  for  which  he  is 
indicted ;  though  it  need  not  be  proved  to  the  full  extent  chained  (Q. 
Thus,  on  an  indictment  for  felony,  if  a  misdemeanour  only  be  proved, 
the  prisoner  must  be  acquitted  (m)  ;  but  he  may  be  found  gnihy  of  a 
felony  of  lesser  atrocity ;  e.  g,  on  an  indictment  for  murder,  he  may  be 
convicted  of  manslaughter :  on  an  indictment  for  bui^lary,  of  stealing  in 
a  dwelling-house  (n) :  on  a  like  indictment,  where  the  breaking  is  proved, 
but  not  shown  to  have  taken  place  between  nine  at  night  and  six  in  the 
morning,  of  breaking  into  the  house  and  stealing  therein  (o) ;  on  an  indict- 
ment for  breaking  into  a  house  and  stealing  therein,  of  simple  larceny: 
and  of  an  assault,  if  included  "  in  the  felony  chaiiged(p).  Where  acom- 
mon  law  felony  or  misdemeanour  is  by  statute  subjected  to  more  severe 
punishment  if  committed  under  particular  circumstances,  a  person  in- 
dicted under  the  statute  may  be  convicted  of  the  common  law  offence, 
if  the  prosecutor  fail  in  proving  the  circumstances  which  would  make  it 
punishable  by  the  statute  (q).  Thus  if  an  indictment  is  framed  on  a 
statute  which  does  not  embrace  the  offence  charged,  the  prisoner  may 
be  convicted  of  simple  larceny  at  common  law  (r).  A  charge  in  the 
plural,  as  of  extorting  twenty  shillings  («),  or  of  conspiring  to  prevent 
workmen  from  continuing  to  work  (t),  is  supported  by  proof  of  extor* 
tion  of  one  shilling,  and  of  conspiring  to  prevent  one  workman  from 
working.  If  two  intents  are  charged  for  one  act,  as  assaulting  a  girl 
with  intent  to  abuse  and  carnally  know  her,  it  will  be  enough  to  prove 
either  (u),  for  the  averment  is  divisible.     So  it  is  enough  to  prove  a 


0  It,  T.  Hottingherry,  4  B.  &  C.  330 ; 
6  bowl.  &  Ry.  344;  R,  y.  Hunt,  2 
Campb.  585. 

(m)  It.  T.  Wettheer,  Stra.  1133;  1 
Leach,  12,  S,  C, ;  and  vice  vend^  ante, 
p.  321. 

(n)  Jt,  ▼.  Buttenoorth  and  othere, 
Roas.  &  Ry.  420 ;  Reg,  y,  Jonee,  C.  & 
Mar.  218 ;  Maule,  J.,  and  Rolfe,  B. ; 
and  aee  1  SUrk.  Ey.  2nd  edit.  372, 379. 

(o)  Reg,  y.  Stanbrook,  Berks  Lent 
Aaa.  1843,  Wightman,  J. 

(p)  Bee  pott,  Chap.  VII.  sect.  14. 

(q)  2  Hale,  191,  192. 


(r)  R,  y.  Beaneg,  R.  ft  Ry.  416.  An 
indictment  for  stealing  a  '<  colt,"  framed 
on  1  Ed.  VI.  c.  12,  s.  10 ;  2  Kd.  VI. 
c.  33. 

(#)  R,  y.  Bnrdett,  1  Ld.  Raym.149; 
R.  y.  Careon,  R.  ft  Ry.  303. 

(/)  R,  y.  BgderdUe,  1  M.  &  Rob. 
179. 

(«}  R.  y.  DttWion,  3  SUrk.  R  62. 
See  R,  V.  Bvane,  id,  35 ;  and  by  /.  P«* 
and  Ttttmton,  Js.,  R,  r,  Jonee,  2  B.  * 
Adol.  615;  and  R.  y.  MiddleMtnt,  1 
Burr.  400. 
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hrceny  of  one  of  several  articles  charged  to  have  been  stolen  by  the 
delendant  (x).  So  on  an  indictment  for  a  misdemeanour  in  assaulting 
s  constable  in  the  discharge  of  his  duty«  the  defendant  may  be  convicted 
of  a  common  assault.  But  where  it  may  be  doubtful  whether  the  aggra- 
ratioos  of  the  offence  will  be  proved,  it  is  always  well  to  insert  a  count 
vitbout  them 9  on  which,  without  difficulty,  a  verdict  may  be  taken. 
As  to  cases  of  charging  several  jointly  with  a  single  offence,  and  con- 
Tiction  of  separate  parts  of  that  offence,  see  postf  sect.  14  of  this  Chap- 
ter as  to  verdicts. 


Wkat  Averments^  as  Time^  Places  Sfc.  require  Proof,] — We  have 
already  seen  that  there  are  averments  in  the  indictment,  which,  though 
required  by  the  technical  accuracy  of  the  law  to  be  inserted,  need  not 
be  proved.  For  instance,  the  day  or  hour  of  committing  the  offence 
is  ne?er  materiaL  Where,  indeed,  time  is  of  the  essence  of  the  offence, 
it  must  appear  to  have  been  done  at  such  an  hour  as  will  constitute 
the  crime;  but  it  need  not  be  proved  even  then  at  the  precise  hour 
laid  in  the  indictment.  Thus,  on  a  prosecution  of  a  person  for  being 
'^  found  armed  at  night,  with  intent  to  kill  game,"  it  must  be  shown 
that  the  defendant  was  found  between  the  hours  which  the  statute 
defines  to  be  *'  night"  for  its  purposes ;  but  the  proof  need  not  further 
coirespond  even  here  with  the  allegation  (y).  As  to  place^  it  is 
slways  necessary  to  show  that  the  offence  was  committed  within  the 
county,  city,  borough,  or  other  part  of  the  county  to  which  the  juris- 
diction of  the  court  extended,  where  the  venue  is  laid ;  or  that  such 
part  of  the  transaction  occurred  there  as  may  give  the  court  jurisdiction 
to  try  it ;  except  where  the  common  law  locality  of  offences  has  been 
npeneded  by  statutable  provision  (z).  And  where  the  offence  is, 
in  its  nature,  locals  that  is,  where  local  description  of  place  is  of  the 
esaence  of  the  charge,  as  in  injuries  to  real  property,  burglary,  steal- 
ing in  a  dwelling-house,  forcible  entry,  or  the  like  (a),  the  parish  or 
^  laid  in  the  indictment  must  be  correctly  proved.  But  in  other 
cases,  although  a  vill  must  be  stated,  the  offence  may  be  proved  ia. 
any  other  vill  within  the  county,  provided  there  be  in  the  county  such . 
a  till  as  is  laid ;  for  it  has  been  said  that,  though  the  prosecutor  need, 
not  prove  affirmatively  that  there  is,  if  it  be  proved  that  there  is  not,. 


(jt)  2  Hide,  a02;  R.  v.  BUau,  R.  & 
Hy.  188. 

(l)  AaSe,  p.  384. 
U)  See  mUe,  p.  178. 
(c)  AMie,  p.  209.    R,  ▼.  Waodwerd 
W*^*)il  Mood.  C.C.  822.    The  first 


and  second  counts  in  that  ease  are  not 
open  to  the  objection  made  in  Archb. 
PI.  Sc  Ey.  264,  6th  ed.  viz.  that  the  in- 
dictment gave  no  local  description  to 
the  property  burned. 


•a 
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the  prifoner  nmt  be  acqviUed  (6).  Hcmwet^  this  wm  held  otherwiie 
in  an  indictment  for  letting  fire  to  a  ttaek  of  beans,  to  which  local 
description  was  given,  by  laying  a  parish,  fte.  and  stating  the  stack 
to  be  ik^rt  ntuaiBf  the  judges  holding  that  charge  to  be  tiaasitofj 
only,  with  nothing  of  locality  in  it  (c). 

With  respect  to  ^  charge  itself  in  the  record  on  which  the  prose- 
eator  rdies,  the  material  deicriptum  must  always  be  accurately  proved; 
though  unnecessary  averments  introducing  or  accompanybg  it  may  be 
rejected  as  surplusage.  Thus,  the  name  of  the  owner  of  goods  stolen ; 
of  the  party  alleged  to  have  been  killed  (d) ;  of  the  owner  of  a  dwelling- 
hoose  broken  (•),  must  always  be  proved  as  laid,  otherwise  the  prisoner 
would  be  convicted  of  one  ofience  on  a  record  charging  another  (/). 
And  a  written  instrument  set  out  as  a  libel,  must  be  proved  as  alleged, 
for  a  variance  will  be  fatal*  As  it  has  been  holden  that  the  court  of 
quarter  session  is  not,  according  to  technical  acceptation,  a  court  of 
'*oyer  and  terminer"  (^),  it  seems  that  9  6.  IV.  c.  15,  gives  thesessiooi 
no  power  to  amend  in  misdemeanour ;  so  that  on  a  material  variance 
there,  the  defendant  must  still  be  acquitted. 

When  a  will  iufiee  to  prope  One  of  two  Thmgs  ekatyedJ] — When 
the  indictment  charges  that  the  defendant  did  two  things,  either  of 
which  is  an  ofience  of  the  same  degree,  it  will  be  sufificient  to  prove 
that  he  did  either.  Thus,  on  an  indictment  alleging  that  the  prisoner 
**  forged,  and  caused  to  be  forged^"  it  is  enough  to  show  either  (k). 
And  if  a  party  be  charged  with  composing,  printing,  ami  publishiBg  a 
libel,  he  may  be  found  guiky  either  of  printing  or  publishing  merelj. 
^'  For,''  as  obs^ved  by  Lord  ElUmbaroughf  *'  this  distinction  runi 
through  the  whole  criminal  law ;  and  it  is  invariably  enough  to  profe 
so  much  of  the  indictment  as  shows  that  the  defendant  has  committed 
a  substantive  crime  therein  specified  *'  (t). 

The  Prosecutor  mutt  prove  the  Ajfirmative.] — In  general,  the  proof 
of  the  entire  issue,  on  the  plea  of  **  not  guiliy,'*  lies  in  the  first  instance 
on  the  prosecutor,  who  must  establish  every  thing  essential  to  the 

(^)  See  3  Campb.  77;  JS.  ▼.  BuUoei  robbery  is  proTsd;  for  the  ofTenoe  ii 

and  enotheTt  1  Mood.  C.  C.  R.  325  ;  R,  complete  without  proring  to  jthing  tb<mt 

▼.  DemUmf,  Rj.  ft  M.  N.  P.  C.  433;  bat  the  dwelling.hoiMe,  Pye*9  our,  East'i 

aeemU€,  p.  211.  P.  C.  786;  JckiiBton't etu id.  78$. 


)  B.  ▼.  Weodmerd,  1  Mood.  C.  C.  R,         (/)  Ante,  p.  218. 

Q)  Ante,  p.  160. 
di  M.  T.  BrimUeit,  6  C.  &  P.  418.  (A)  IL  t.  Mddhkunt,  1  An.  B- 


(e)  Seen*  if  th*  IndietmeBl  ehnrvet      480. 
**  robbery  te  a  dwelUnf^kouie,"   and  (i)  B.  t.  AmI,  8  Cospb.  188. 
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AugB  (A).  ThiiSy  on  an  indjctment  against  a  parish  for  not  repairing 
a  hi^mmy,  be  mnst,  on  the  plea  of  not  guilty,  show  that  the  way  is  a 
poblic  way ;  that  the  part  stated  to  be  out  of  repair  lies  within  the 
pansh;  and  that  it  is,  in  fitct,  out  of  repair.  In  general,  however,  a 
neie  oq;atiye  arerment,  though  neeessary  to  be  alleged  by  a  prosecutor 
in  consequence  of  the  rule  of  pleading  on  a  statute,  need  not  be  proved 
by  him,  where  the  affirmative  must  be  in  the  knowledge  of  the  defendant; 
thas^  in  an  information  for  sporting  without  a  qualification  before  the 
lale  act  1  &  2  W.  IV.  c.  32  abolished  qualification,  it  was  not  neces- 
sary to  show  the  absence  of  it,  though  it  must  have  been  negatived  in 
the  oooviction  (/) ;  and  on  an  information  for  selling  ale  by  retail  with- 
oat  due  license,  it  lies  on  the  defendant,  when  shown  to  have  sold  ale^ 
to  prove  his  license  (m).  Knowledge  and  intent^  when  material,  must 
be  made  out  by  the  prosecutor :  he  cannot,  of  course,  make  them  out 
by  direct  evidence,  unless  when  they  have  been  confessed ;  but  both  may 
be  gathered  from  the  conduct  of  the  party  as  shown  in  proof;  and  when 
the  teodeocy  of  his  actions  is  direct  and  'manifest,  he  must  always  be 
presumed  to  have  designed  the  result  when  he  acted.  Counsel  for 
a  defendant  accused  of  misdemeanour  may,  at  a  trial,  dispense  with 
formal  proof  by  the  prosecution,  but  attornies  cannot  agree  to  do  so 
previously  («)• 


SECTION  VI. 

Or  THE   DeORBE  (or   QcJAITTfTT)  OF   PeOOF  REQVIRBD  TO 

SUBSTANTIATE  A   ChaROE. 

Ofthm  Quantity  of  Proof  required,] — ^The  quantity  of  proof  ne- 
oeisary  to  support  a  charge  must,  of  course,  depend  in  general  on  the 
drcumstances  of  each  case,  for  which  no  rules  can  be  given.  In  trea- 
son and  in  perjury,  indeed,  two  witnesses  are  required ;  but  as  neither 
of  these  offences  is  cognizable  at  the  sessions,  it  is  unnecessary  to  enter 
mto  these  exceptions.  A  single  witness  swearing  to  the  actual  crime, 
or  to  inch  &cts  as  necessarily  lead  to  the  inference  that  it  has  been 
coBfliitted,  if  unshaken  and  uncontradicted,  is  quite  sufficient  to  sub- 
stantiate the  charge.    And  the  prisoner's  confession  before  a  magistrate, 

(*) » C4dEe, 57, b ;  8  1iod.357;  Ck>.  jwUce ■«(,!•  not  rapedcd bf  tf  G.  III. 

lit  282,  a.  e.  143 ;  It.  ▼.  DnUke,  6  M.  &  S.  116,  or 

(0  M.  V.  2WiMr,  5  M.  &  S.  206.  by  9  O.  IV.  e.  61,  i.  35.    See  id.  318. 

(m)  R.  T.  Hmmm,  4  B.  &  Aid.  519.  (a)  H.  v.  TkomkiUt  8  C.  &  P.  575. 

Ob  35  G.  III.  c.  113,  which,  hemg  a  Feijiurf. 
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if  made  id  conseqoence  of  a  charge  against  hiniy  and  in  a  direct  and 
positive  manner,  voluntarily  and  without  promise  or  threat  operating  on 
his  mind  at  the  time  of  making  it,  is  sufficient,  standing  alone,  to  be 
presented  to  the  jury,  and  for  them  to  convict  upon,  if  they  believe  it 
to  be  true  (o)  ;  even  though  there  is  no  proof  aliunde  that  the  crime 
charged  was  committed  (p). 

Degree  of  Proof^Enidence  of  Accomplice.'] — Again,  in  point  ot 
law,  as  an  accomplice  is  a  competent  witness,  a  jury  believing  his  story 
might  convict  on  his  testimony  alone,  and  such  conviction  would  be 
valid  {q).  But  it  is  usual  for  judges,  in  the  exercise  of  a  sound  dis- 
cretion, to  direct  the  acquittal  of  a  prisoner,  unless  the  accomplice 
be  corroborated  by  evidence  admitting  of  no  suspicion,  not  as  to  the 
whole  case,  for  then  the  testimony  would  be  needless,  but  as  to  such 
parts  as  satisfactorily  show  that  he  has  not  fabricated  the  story.  And 
he  should  be  confirmed  in  some  facts  affecting  the  individuals  whom  he 
accuses ;  e,  g,  by  showing  the  prisoner  and  the  accomplice  together 
under  circumstances  which  were  not  likely  to  have  occurred  unless 
there  had  been  concert  between  them  (r) ;  because  otherwise  his  whole 
narrative  may  be  true  in  its  circumstances,  and  abundantly  confirmed, 
and  yet  iiedse  as  to  the  alleged  actors.  But  this  is  a  mere  matter  for 
the  discretion  of  the  court ;  and  there  have  been  instances  where,  on 
consideration,  it  has  been  deemed  proper  to  convict  and  to  execute 
prisoners  on  the  evidence  of  an  accomplice  who  was  confirmed  as  to 
others  of  the  party,  but  not  as  to  those  executed  {$).  On  the  other 
hand,  in  a  case  of  great  importance  (t\  where  an  accomplice  swearing 
positively  to  several  prisoners  was  confirmed  as  to  some,  and  not  con- 
firmed as  to  others,  Vaughan^  B.,  recommended  the  jury  to  acquit  the 
latter,  and  they  were  accordingly  acquitted,  while  those  as  to  whom 
the  accomplice  was  confirmed  were  convicted  and  executed.  Bat 
where,  on  an  indictment  against  a  principal  for  stealing,  and  accessories 
for  receiving,  the  case  against  the  principal  was  proved  by  the  testimony 


(o)  See  further,  p.  507.  JR.y.  TTAm/- 
ing,  1  Leacby  311,  n. ;  H.  r.  Eldridgt, 
R.  &  Rj.  440.  See  cues  collected, 
Archb.  on  Cr.  PL  &  £t.  106,  6th  ed. 

{p)  H.  ▼.  FaJkner  and  Bond,  R.  &  Rj. 
482. 

{q)  B.  v.  Atiwood,  2  Leacb,  521 ; 
cited  in  R.  v.  Jones,  2  Campb.  132. 

(r)  R.  y.  Farler,  8  C.  &  P.  106;  where 
in  a  case  of  night  poaching,  on  9  G.  TV. 
c.  69,  i.  9,  the  only  confirmation  of  the 


accomplice's  testimony  waa  that  be  ind 
the  prisoner  were  drinking  together  at  a 
public  home,  commonly  frequented  by 
the  prisoner,  and  left  the  house  together 
when  shut  up  for  the  night. 

(«)  R.  ▼.  Dawber,  3  Stark.  N.  P.  C. 
34  ;  R.  T.  Jonet,  2  Campb.  133;  it.  ▼• 
Birkeit,  R.  &  Ry.  252. 

(0  R*  ▼.  Fieid  and  otkert,  Bcrki 
Spring  Aasisea,  1828. 
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of  ao  accomplice,  who  was  not  confirmed  as  to  the  larceny  of  the  prin- 
ciptl,  bat  proved  the  receiving,  and  was  confirmed  as  to  that,  all  the 
prisoDenwere  held  entitled  to  acquittal  (u). 


SECTION  VIL 

Op  the  Kind  op  Proof  bt  which  a  Charge  mat  be 

supported. 

The  kind  of  proof  by  which  charges  may  be  sustained  includes  all 
relevant  facts,  evidenced  by  competent  witnesses,  which  tend  to  pro- 
duce a  moral  certainty  of  the  imputed  guilt.  It  may  be  positive,  as 
by  the  direct  testimony  of  a  witness  who  saw  the  fact ;  it  may  be  cir- 
cumstantial, when  a  number  of  facts  are  presented  as  inconsistent  with 
any  other  hypothesis  than  that  of  the  prisoner's  guilt ;  it  may  be  pre- 
SMmptive,  when  the  possession  of  a  stolen  article  casts  on  the  prisoner 
the  burden  of  showing  how  he  obtained  it ;  or  it  may  be  confessional^ 
vfaen  the  party  himself  has  admitted  the  guilt  which  is  in  issue.  The 
three  first  descriptions  of  proof  are  merely  matters  for  the  decision  of 
the  jury ;  but  the  last  is  subject  to  legal  restrictions  which  we  shall 
briefly  notice. 

Confessions  made  before  Magistrates.] — A  confession  made  by  a 
prisoner  in  the  course  of  his  examination  before  a  magistrate  on  a 
charge  of  felony  or  misdemeanour,  is  of  the  highest  authority  when 
freely  made,  even  in  answer  to  questions  (x).  Caution  ought  always 
to  be  used  that  no  promise  or  threat  is  employed  to  induce  the  prisoner 
to  confess ;  for  either  will  wholly  prevent  any  confession  made  during 
tbe  time  when  these  inducements  may  be  supposed  to  operate,  from 
being  received  in  evidence.  It  is  well  to  warn  him  that  what  he  says 
will  be  taken  down,  and  may  be  used  against  him,  particularly  if  he 
W  beeo  threatened  or  cajoled  before  he  was  brought  before  the  magis* 


(«)  R.  T.  WtUg  and  otkertf  Mood.  & 
M.327,  cor.  Liiiiedaie,  J.,  March  1829. 
^  Bote  oi  the  learned  Reporters  rests 
this  deetrion  on  the  prooeedmg  against 
^  priocipal  being  considered  as  really 
ispsnie  from  that  against  the  acces- 
■^nesi  sad  oonseqnently  that  the  prin- 
^psl  is  to  he  convicted  or  acquitted  on 
tae  tame  evidence  as  if  he  had  been  in* 
^Ktad  alone;   so  that  the   acoessory 


(indicted  toiik  him,  and  not  separately 
for  a  substantive  felony,  under  7  G.  Iv. 
c.  64,  s.  9)  could  only  be  convicted  after 
the  guilt  of  the  principal  is  established, 
ibid.  See  R.  v.  Band  Biriett,  8  C.  & 
P.  732 ;  lUff.  V.  Gwld,  9  id.  364. 

(«)  R,  V.  ElUt,  R.  &  M.  N.  P.  C. 
432 ;  R.  V.  WiUon,  Holt,  597 ;  R.  v. 
Tkamtan,  id.  27. 
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tnile(y).  In  one  case  wlieie  tbe  magitUatei*  clerk  had  UM  a  priaoncr 
not  to  aay  anything  to  prejudice  himself,  as  what  he  said  would  be 
taken  down  and  "  used/or  or  against  him  at  his  trial,"  this  was  held  to 
be  such  an  inducement  held  out  to  him  as  would  prevent  this  statement 
from  being  admitted  in  evidence  («)•  After  examinations  before  a  magis- 
trate were  closed,  the  prisoner  began  a  statement ;  the  magistrate  said, 
**  Be  sure  you  say  nothing  but  the  truth,  for  it  will  be  taken  against  yoo, 
and  may  be  given  in  evidence  against  you  on  your  trial,** — the  prisoner's 
statement  vras  held  admissible  (a) .  That  which  he  voluntarily  says  ougbt 
to  be  taken  down  carefully  in  writing  in  his  exact  words,  by  the  magistrate 
or  his  clerk,  and,  when  ended,  read  over  to  him ;  when,  if  assented  to 
as  correct,  it  should  be  offered  to  him  for  signature.  Where  all  these 
precautions  are  observed,  and  the  prisoner  has  signed  or  made  his  mark 
to  the  paper,  the  confession  so  authenticated  ranks  among  the  most 
satisfactory  species  of  evidence  on  which  a  jury  can  act.  If  the  authen- 
tication be  incomplete,  as,  if  the  prisoner,  having  made  his  statement, 
refuses,  or  the  magistrate  neglects,  to  sign  it  (6) ;  or  if  by  inadvertence 
it  is  not  tendered  for  signature,  and  even  if  it  be  clearly  shown  tbat  it 
was  never  reduced  into  writing  at  all,  what  the  prisoner  said  at  his  exa- 
mination may  be  received  on  the  evidence  of  the  above  facts  firom  parties 


(y)  See  R.  t.  Cooper,  5  C.  &  P.  535. 
It  is  better,  as  a  general  rule,  that  a  po- 
lice oonitable  ihonld  abstain  from  asking 
qnsitioiia  of  a  penon  in  his  castody»  ex- 
cept after  caationing  him  that  his  an- 
swers wiU  be  evidenoe,  and  may  be  used 
against  him.  R.  v.  Kerr,  8  C.  &  P.  176. 
In  some  cases  a  contrary  course  may  be 
proper,  IM. 

(«)  JR.  j.DreWfB  C.&P.140;  Cbls- 
f-M^c,  J.,  acted  on  again  by  him,  JUff,  t. 
Morton,  2  M.  Sc  Rob.  514. 

Be^img  v.  BmU»,  8  C.  &  P.  621. 
IiordDenmoA. — "  The  freqnentwamings 
given  to  prisoners  not  to  say  any  thing 
that  may  eriminate  themselTes,  renders 
it  necessary  for  me  to  set  right  a  pre- 
valent error  on  that  subject,  and  to  state 
what  I  oonceiTe  to  be  the  proper  eouxve 
of  praeeeding. 

"  A  prisoner  is  not  to  be  entrapped 
into  Bsakiag  any  statement ;  bat  wlien 
he  U  wilHnff  to  make  a  statementt  it  is 
the  duty  of  magistrates  to  receife  it. 
Before  doing  so,  they  onght  entirely  to 
get  rid  of  any  impreasion  that  may  haTe 
before  been  on  the  priaooer's  mind»  that 
the  statement  may  be  need  for  Mo  owm 
henefitt  and  he  ought  to  be  told  that 


what  he  thinks  fit  to  say,  will  be  taka 
down,  and  may  be  used  against  him  on 
his  trial."    Verdict,  Guilty. 

ttegma  t.  WUkinoom,  8  C.  &  P.  662. 
On  10  Norember,  minutes  were  taka 
of  the  eridenoe,  and  prisoner  made  s 
statement,  which  was  taken  down  in 
writing  by  the  magistrate's  clerk. 

On  14  November  the  depositions  wve 
taken  down  formaUy,  and  signed  by  ^ 
witnesses.  The  magistrate  added  it 
theendof  theas,  <'Tha  prisoner,  behf 
advised  by  his  attorney,  declines  to  »7 
any  thing." 

Held,  that  the  statement  msde  so 
the  10th  might  be  given  in  eridcaes  for 
prosecution  by  the  clerk  who  todc  it 
down,  as  whatever  tbe  prisoner  ssid  a 
evidence,  though  a  magistrate  nay  hsve 
n^^eotod  hia  daty  in  not  retaniaK  it 
with  the  deporitiona.  {LUtledMU,yM 
Porke.  B.)  after  M.  v.  WoUere,  J  C.  & 
P.  267,  cor.  Lord  Akm^er,  hsd  bsm 
citcdcM^r«.  SmRef.Y.BofokUfkrt 
8  C.  Si  P.  733. 

(a)  JSiy.  V.  Bokm  C.  h  JL  M» 
Jto(fe,B. 

(*)  JL  V.  £«M3e,  2  Lsssh,  M,  W. 
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preienty  though  subject  in  the  last  case  to  all  the  deductions  in  point  of 
authenticity  and  weight  which  the  circumstances  occasioning  its  im- 
perfection may  imply  (e).  The  witness  should  refresh  his  memory  by 
any  such  writing  as  may  exist  (d). 

But  before  oral  evidence  of  a  confession  made  on  examination  before 
a  magistrate  can  be  received  at  all,  it  must  be  aflirmatively  shown  that 
the  statement  was  not  reduced  into  writing;  because,  if  it  was,  such 
writing  is  the  highest  evidence ;  and  it  is  to  be  presumed,  until  the 
contrary  be  shown,  that  the  magistrate  performed  his  obvious  and  cogent 
duty  under  7  6.  IV.  c,  64,  s.  2.  (e).  Parol  evidence  may  in  general 
be  given  of  what  the  prisoner  said,  if  proved  to  have  been  omitted  from 
an  examination  signed  by  him  and  the  magistrate  (/*).  If  an  oath  has 
been  inadvertently  administered  to  the  prisoner  before  he  confessed,  no 
statement  made  by  him  on  that  occasion  can  be  used  against  him  (jr) ; 
but  this  objection  does  not  apply  to  the  admissibility  of  declarations 
made  subsequently  (g)^  or  on  oath  at  a  previous  time,  and  for  another 
purpose,  even  though  under  compulsory  process,  as  a  statement  before 
commissioners  of  bankrupt,  or  an  answer  in  chancery  (A).  An  exami- 
nation of  a  prisoner  taken  before  a  magistrate,  and  signed  with  the 
prisoner's  name,  may  be  put  in  and  read  in  evidence,  on  the  prisoner's 
hand-writing  being  proved  by  any  person  present  at  the  time  of  his  exa- 
mination (t) ;  but,  in  the  same  case,  Lord  Denman  held  that,  where  the 
prisoner  has  not  signed  it,  or  has  merely  affixed  his  mark,  and  there  are 


(c)  IHd.  R.  ▼.  lUed,  M.  &  M.  403, 
8.  P. ;  JZ.  V.  Lamb§,  2  lieacb,  582,  where 
writing  wae  lost. 

(«0  See  per  Lord  TBtttirden  and 
Om§U€,  J.,  in  R.  T.  Bell,  6  C.  &  P.  162. 
By  three  jndges  in  R.  ▼.  Jonei,  Carr. 
Crun*  La  13* 

(«)  PM%w  T.  Whnbwn,  4  C.  &  P. 
273 ;  R,  v.  Jaeobg,  1  Leach,  310 ;  R.  v. 
Fkanhiref  id.  202,  ante,  p.  329.  See 
the  act  set  out,  tmte,  p.  9. 

(/)  JR.  ▼.  Harris,  1  Mood.  C.  C.  338. 
But  where,  on  the  examination  bdore 
the  magistrate  of  several  perrons  charged 
with  fdonj,  the  magistrate's  clerk,  in 
taking  down  their  statements,  had  left 
a  hlank  where  either  bad  mentioned  the 
name  of  another  of  them,  Paitemm,  J., 
reftised  to  allow  them  to  be  supported 
bj  parol  eridence  of  the  eleric  as  snp- 
plementary  evidence,  Re^,  t.  Motm  d  ii. 
8  C.  &  P.  605. 

(a)  1  Hak,  585. 

In  R.  ▼.  amiik,  1  Static.  N.  P.  C.  242, 
where   an  examination  of  a  prisoner 


taken  in  writing  pwrpurted  to  have  been 
taken  on  oath,  Xe  jB/onc,  J.,  refosed  to 
admit  eridence  to  show  that  the  partjr 
was  not  sworn.  See  Reg*  t.  IFUferv, 
7  C.  &  P.  267  i  Reg.  ▼.  FFtOiMOfi,  Id. 
662.  In  Reg,  t.  Piieeley,  9  C.  &  P.  12, 
where  the  magistrate  returned  with  the 
depositions,  that  "  prisoner  was  noom, 
and  made  a  statement,"  this  statement 
was  rejected  by  Parke,  B.,  though  a  wit- 
ness swore  the  prisoner  was  noi  in  fact 
sworn.  Where  a  prisoner  was  sworn  bj 
mistake,  bnt  as  soon  as  it  was  disco- 
vered, the  deposition  was  destroyed,  Us 
subsequent  statement  was  admitted,  R. 
T.  Webb,  4  C.  &  P.  564  ;  and  see  JR.  t. 
J\abg,  5  C.  &  P.  530;  R.  t.  Lewie, 
6  C.  &  P.  161. 

{k)  SmUk  T.  BeadfuU,  1  Campb.  30. 
flee  as  to  JR.  v.  Mereenm,  2  Stark.  R. 
566,  the  obserratlon  of  ThuUd,  C.  J.,  1 
Mood.  C.  C.  203. 

(i)  R,  T.  CJk^tpei,  1  M.  ft  Rob.  395, 
Lord  HeiwMii.  See  2  Hale,  P.  C.  diap. 
^.  p.  52. 
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no  grounds  to  infer  that  he  can  read,  or  knows  the  contents,  it  must 
be  further  proved  that  the  examination  was  read  over  to  him  correctly. 
This,  it  has  been  said,  can  only  be  proved  by  the  person  who  read  it 
over,  the  magistrate  or  his  clerk  (A).  But  in  a  later  case  (2),  where  the 
prisoner  was  a  markswoman,  a  constable  swore  that  he  was  present  at 
the  time  of  examining  the  prisoner,  and  heard  her  examination  read 
over  to  her  by  the  magistrate's  clerk ;  saw  the  magistrate  sign  it,  and 
the  prisoner  put  her  mark  to  it.  Witness  then  subscribed  it  as  attest- 
ing witness,  without  seeing  the  contents  of  the  paper  which  the  clerk 
read  over.  On  thb  evidence,  Vaughan  and  Pattescn,  Js.,  admitted 
the  prisoner's  examination  so  authenticated  to  be  read  against  her,  widi> 
out  calling  the  magistrate  or  his  clerk ;  and  Patteson,  J.,  intimated 
that  he  was  by  no  means  satisfied  it  was  in  every  case  necessary  to  call 
either  of  them,  though  on  a  former  occasion  (m)  he  had  reluctantly 
yielded  to  a  passage  in  Hale  then  cited  to  him  (»).  When  a  depositm 
taken  before  a  magistrate  (as  to  which,  tee  post,  p.  523)  is  to  be  given 
in  evidence,  e.  g.  in  case  of  the  death  of  the  witness,  or  his  permanent 
inability  to  attend  (o),  or  his  actual  permanent  insanity  at  time  of 
trial  (p),  it  is  very  proper,  as  matter  of  caution,  that  the  magistrate  or 
his  clerk  should  be  called  in  all  cases  where  convenience  will  admit,  bat 
it  is  not  necessary  in  point  of  law  (q). 

Persons  present  at  the  prisoner's  examination  may  prove  what  he  said 
on  that  occasion,  though  it  has  not  been  taken  down  by  the  magistrate's 
clerk  in  the  written  examination  returned  to  the  court  (r). 

Confessions  to  Persons  not  Magistrates,] — Confessions  to  gaolers, 
constables,  clergymen,  or  persons  holding  no  office,  are  also  admissible 
when  freely  made ;  though  of  course  not  so  decisive  as  confessions  regu- 


(t)  See  note  (a)  in  1  M.  &  Rob.  396. 

(/)  R.  T.  Isabella  Hope,  C.  Cr.  C. 
Feb.  18, 1835 ;  7  C.  &  P.  148  ;  1  M.  & 
Rob.  396,  n.  148.  267. 

(m)  R.  y.  Rickardi,  1  M.  &  Rob. 
396,  n.  This  passage  of  Hale  here  al- 
luded to  is  in  Tol.  II.  chap,  zzxviii.  p. 
284,  and  see  chap.  vii.  p.  52. 

(fi)  And  see  2  Phill.  £▼.  9th  ed.  154 ; 
JZcy.  ▼.  Piiesley,  9  C.  &  P.  124 ;  1  C.  & 
Mar.  145,  aee. 

In  Reff,  T.  Ann  Heam,  1  C.  &  Mar. 
109,  prosecutor  proved  that  prisoner 
when  before  the  magistrate,  beUig  duly 
eantioned,  made  a  statement  which  was 
taken  down,  read  to,  and  marked  hj  her, 
the  magistrate  also  signing  it.  The  wit- 
ness identified  the  paper  by  bis  own  sig- 


natnre  to  his  deposition,  which  was  also 
on  it.  The  statement  was  read  in  eri- 
dence  withont  calUng  either  the  com- 
mitting magistrate  or  his  derk. 

(o)  In  Reg.  t.  WiUkmw,  1  C.  &  Mar. 
145,  the  prosecator  was  absent,  bciog 
bed-ridden,  and  unlikely  to  be  ever  able 
to  attend  the  assize.  His  deposition, 
as  taken  by  the  committing  magiBtrate 
in  the  prisoner's  presence,  proved  by  a 
person  present  at  the  time,  was  admitted 
in  evidence  by  Coleridge,  J.,  wilhoat 
calling  dther  the  magistrate  or  his  clerk. 

(p)  Reg.  V.  Marehall  and  othert,  1 C. 
&  Mar.  147. 

{q)  Coleridge,  J. /m  Reg.  r,  WUikae. 

(r)  R.  V.  Harris  and  others,  1  Mood. 
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iRrly  taken  before  a  magistrate,  and  deliberately  signed  by  the  prisoner. 
The  same  rule  applies  to  all;  that  if  there  beany  ground  to  believe 
they  were  obtained  by  the  influence  of  hope,  or  the  fear  of  temporal 
consequences  excited  by  the  party  obtaining  them,  they  cannot  be 
heard.-  On  this  subject  the  law  has  proceeded  to  a  scrupulous  nicety, 
which  the  good  sense  of  the  judges  has  recently  inclined  to  restrain, 
and  which  certainly  should  be  carried  no  further.  Thus,  if  a  prose- 
cutor or  a  constable  say  to  a  prisoner,  **  I  only  want  my  money,  and 
if  you  will  give  me  that  you  may  go  to  the  devil  if  you  please  "  (r)  ; 
**  You  had  better  tell  the  truth ;"  or  "  It  will  be  worse  for  you  if  you 
do  not  confess;"  not  a  word  said  afterwards  on  the  same  occasion 
can  be  heard  (s).  So  a  confession  induced  by  the  expression,  "  Un- 
less you  give  me  a  more  satisfactory  account,  I  will  take  you  before  a 
magistrate ;"  or, ''  Tell  me  where  the  things  are,  and  I  will  be  favour- 
able to  you,"  cannot  be  received  at  all  {t).  And  even  where  the  first 
overture  came  from  the  prisoner,  as  where  he  said  to  the  officer  who 
had  him  in  charge,  "  If  you  will  give  me  a  glass  of  gin,  I  will  tell  you 
all  about  it,"  and  two  glasses  of  gin  were  given,  and  he  did  tell,  Mr. 
Justice  Best  refused  to  hear  what  he  told  («).  But  it  is  now  settled, 
after  many  arguments,  that  inducements  held  out  at  one  time,  by  a 
person  unauthorized  and  unable  to  procure  any  lenity  for  the  prisoner, 
will  not  invalidate  a  confession  made  at  a  subsequent  time,  whether 
before  a  magistrate  or  to  any  other  party,  as  a  constable  (x).  And  it 
has  been  further  held,  that  if,  at  the  time  when  the  confession  is  made, 
a  bystander,  having  no  authority,  or  semblance  of  authority,  to  extend 
mercy,  officiously  advises  the  party  to  confess,  this  will  not  invalidate 
the  confession,  though  it  would  be  otherwise  if  the  party  giving  the 
advice  were  the  prosecutor,  the  constable,  or  the  magistrate (y).    And 


(r)  JR.  T.  Jone9t  R.  &  Rj.  152  ;  H.  ▼. 
Barrett,  4  C.  &  P.  570. 

(#)  2  Bast,  P.  C.  e.  16,  s.  94,  p. 
659. 

(0  R.  V,  T%on^pion,  1  Leach,  291 ; 
R,  T.  Cap,  id.  293,  n.  (a). 

(u)  R,  V.  Ltupton,  Cbetw.  Bum,  tit, 

GNf/itttOfl. 

(r)  R,  ▼.  lAngate,  1  Pbil.  on  Ev. 
105 ;  R,  ▼.  Rotier,  id.  ibid;  R.  ▼.  Row, 
Rosa.  &  Rj.  153. 

(y)  R,  T.  Oibbont,  1  C.  &.  P.  97 ;  R. 
V.  J^ler  andPSneh,  id.  129.  There  was, 
at  one  time,  a  difference  in  opinion 
among  the  jndgea,  whether  a  confesaion 
made  to  a  person  who  haa  no  office  or 
avtfaority  of  any  kind,  after  an  induce- 


ment held  out  by  that  person,  is  re- 
ceivable in  evidence,  {R.  ▼.  Dawes,  4  C. 
&  P.  545.  And  per  Parte,  B.,  R,  r. 
Spenter,  7  C.  &  P.  776.)  BoMnquet, 
J.,  rejected  them  in  two  caaea  (4  C. 
Sc  P.  543).  In  R.  ▼.  Upekurek,  1 
Mood.  C.  C.  465  (1836),  a  case  of  at- 
tempting  to  bnm  a  bam,  the  wife  of  Uie 
proaecntor,  in  hia  absence,  said  to  the 
prisoner,  her  servant,  a  girl  of  13, 
"  Mary,  my  girl,  if  you  are  guilty,  do 
confess — ^it  wUl  perhapa  aave  your  neck 
— you  will  have  to  go  to  prison — pray, 
tell  me  if  yon  did  it."  A  confession 
made  upon  thia  waa  held  inadmissible. 
In  R.  V.  Simpwm,  id.  410  (1834),  a 
confession  by  a  girl  of  15,  occasioned  by 
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it  it  no  groand  for  excluding  a  confeiiiony  that  it  was  induced  by  the 
admonitions  of  a  clergyman  as  to  the  religious  duty  of  confession ;  fiir 
such  admonitions  could  scarcely  tend  to  produce  iaisehood,  the  danger 
of  wUdk  is  the  only  reason  for  excluding  confessions  at  all ;  and  the 
hopes  and  fears  which  the  law  contemplates,  are  hopes  of  temporal 
ad^antagOg  and  fears  of  punishment  in  this  world,  not  oonudaratiou 
relating  to  pardon  or  suffering  in  another  state  of  being  («)• 

And  disooveries  made,  or  acts  done,  in  consequence  of  a  confeiuoa 
unduly  obtained,  may  always  be  given  in  eyidence,  with  so  much  of  the 
prisoner's  statement  as  led  to  those  discoTcries  or  acts,  without  his  sc« 
knowledgment  of  guilt  (a).  Thus  where  a  prisoner's  statement  was 
inadmissible  in  evidence,  but  described  a  lantern  as  being  in  a  particular 
place,  or  stolen  property  to  be  in  the  sacking  of  his  bed,  which  proved  to 
be  feet,  it  was  held  that  a  witness  might  be  examined  whether  the  pri* 
soner  had  said  anything  about  the  lantern,  and  whether  in  oonsecpeoce 
thereof  it  was  searched  for  and  found  (6);  for  declarations  of  an  accoted 
accompanying  his  acts  are  evidence,  though  inadmissible  as  a  ctmfu- 
iion  (c).  A  letter  given  to  the  gaoler  by  a  prisoner  to  put  into  the  poit 
for  his  father,  has  been  received  as  evidence  against  him  (<2) ;  but  the 
practice  of  obtaining  evidence  in  such  a  manner  is  open  to  observatioD. 

Confessions  only  Evidence  against  Party  confessing  i  Sxception,] 
^Confessions,  oral  or  written,  are  only  evidence  against  the  party  con- 
fessing, not  against  others  indicted  with  him(e),  unless  they  were  present 


many  appUcatioiis  of  proieeator's  re- 
Istlvas  and  neishbonrt,  amoantiiis  to 
thraati  and  pronuMi,  wis  held  not  re- 
odTahle.  In  Jt.  v.  Wild  (1835),  id. 
452,  a  peraon  wholly  ananthorised  called 
on  a  party  who  waa  jnet  arrested  for 
mnrder,  to  kneel  down  by  his  side,  and 
laU  him  tlM  truth.  What  he  said  waa 
held  admlasible,  baft  the  node  in  a^iioh 
it  waa  obtained  disapproved. 

Bnt,ia  J2ey.  v.  SartUk  Ttf^hr^  8  C* 
P.  738  (1839),  Pattesm,  J.^It  is  the 
opinion  of  the  judges  that  evidenoe  of  any 
oonlbssion  is  reeeivable,  onless  some  in- 
dneement  has  been  held  ovt  by  some 
person  im  fiffi^  or  vnihority^  ["  Q^leo  " 
qiplies  to  mag:btrates,  gaolers,  eon« 
stables,  &o.  \  **  mUkarity*'  to  perties 
hafing  power  ovw  primer,  as  nua- 
ler,&o.] 

L.'s  boose  had  been  on  tre.  Pri- 
soner, a  female  servant  of  L.,  was  sent 
for  into  the  psrlovr,  where  W.,  a  person 
Ml  In  ff/Ut  w  mtMoHty,  said  to  pri- 


soner, in  the  presence  of  the  wife  ef  L, 
'<  Yon  had  better  teU  howyoa  didit" 
She  made  an  answers— but  it  wu  r»- 
Jected  by  Pattemm,  J.,  becaose  Mrk  L, 
proeeoutor's  wife  and  prisoner's  ■!§• 
tress,  was  present ;  and,  as  she  eipre«ed 
no  dissent,  most  be  taken  to  hiTS  mac- 
tioned  the  indnoement*  whieh  bdem- 
ment  most  be  taken  as  If  it  hsd  bam 
held  ont  by  a  parson  in  aathority  eter 
the  prisoner.    8.  C. 

(g)  B.  V.  Gilkmm,  1  Mood.  C.  C  B. 
186  ;  JR.  T.  CZtiaaff,  4  C.  &  P.  221. 

(a)  Werwieiikairs  e«sf,  1  LatA, 
285 ;  and  see  2  Staric.  By.  27, 2ai  eL 
R.  T.  /mMif ,  R.  Si  Ry.  492. 

(S)  WerwiekskairfcemilLY.GMU, 

9  C.  &  P.  864. 

(e)  B.  V.  Ofifln,  R.  &  Ry.  161,  we 
S  Stark.  Bv.  (2nd  ed.)  28. 

(d)  R.  V.  nmrrmytaih  2 (X*  P. 418. 

(a)  IHelOtSSS;  2 Hawk. e. 46, 1.3; 
but  a  letter  from  a  prisoasr  lesd  u  a 

bonadwitkoat     " 
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when  he  made  lus  statemeiity  wad  by  any  word,  or  act,  may  be  fairly 
ooosidered  as  expressing  assent  to  its  troth  (/)•  For  the  mere  silence 
of  a  party  charged  with  an  oflence,  while  another  person  making  a  c<m- 
fession  in  his  hearing  implicates  him  as  a  sharer  in  it,  does  not  maikt 
that  confession  evidence  against  him(/) ;  as  it  is  not  to  be  presumed 
that  a  prisoner,  in  the  presence  of  a  magistrate,  would  dare  to  interrupt 
the  person  under  examination  as  he  might  have  done  in  ordinary  con- 
fersation  (/) ;  nor  does  it  seem  that  the  conviction  of  a  prmcipal, 
foanded  on  a  confession  made  by  him  in  the  presence  of  a  party  after- 
wards indicted  as  accessory  after  the  fact,  can  be  evidence  against  the 
latter,  to  establish  per  ie  that  that  conviction  of  the  principal  was  pro- 
per on  the  merits,  or  to  prove  more  than  the  fact  of  that  conviction  (^). 

WkoU  Siaiemeni  or  C<m9er$atian  muBi  be  j»-cw«<}.]«-The  prisoner 
is  always  entitled  to  have  the  whole  of  any  paper  produced  against  him, 
aod  the  whole  of  any  conversation,  to  part  of  which  the  prosecutor 
examines,  submitted  to  the  jury  (A).  And  though  the  prosecutor  is  i^ 
liberty  to  show  that  any  part  of  tbe  statement  so  made  is  false,  either 
by  direct  proof,  or  by  showing  ihcts  with  which  it  is  incompatible,  yet, 
if  there  be  nothmg  to  impugn  it  in  the  case,  the  jury  ought  to  give 
weight  to  the  whole,  and  acquit,  if  its  statement  so  adduced  warrants 
mA  acquittal  («). 


SECTION  VIII. 
Op  CowTOrmo  Evidxhce  to  ▲  SmoLs  Fbloht,  viz.  Elictioh 

BT  PaOSICVTOB. 

CovpusiOH  has  frequently  arisen  from  want  of  a  clear  understanding 


MB,  IhoQifli  it  mention  tiie  aanes  of 

te  otWr  priiooert,  it.  ▼.  FMeh«r,  4 

C.  a  P.  250 ;  JL  ▼.  CUwm,  id.  225.  So 

1  witneti  wlko  ipealci  lo  «  oonverM^ 

tioa,  im  vkidi  tibe  priaoner  said  tomo- 

thing  vhich  implicates  another  prisoner, 

be  nasi  not  omit  the  name  of  that 

otber  priaoeer,  bat  mast  give  tiie  oon- 

Ttrution  exactly  as  it  ooenrred,  R.  t. 

Hewe  mni  otken,  id.  215;    11.  v. 

^afiUgy,  6  C.  *  P.  175.    In  both  cases 

tbe  jttdge  witt  teU  the  jnry  that  the 

letter,  or  the  dedaration  of  the  one  pri- 

ioner,  is  not  efidenee  against  any  one 

bathimsrif. 

TUs  nis  prtfiUs,  Sfea  thoagh  the 


prisoner  might  hsTO  cross-euauned. 
Fer  /.  Park9,  J.,  Melen  w.  Andrews,  M. 
&  Malic.  336,  2  C.  &  P.  193, 8.  C. 

(J)  R.  V.  dppMp,  3  Stark.  C.  N.  P. 
33,  ptrHblropdfJ.;  Kelynge,  ResoL  5, 
in  R,  V,  Timg,  p.  17, 18 ;  Gilb.  Et.  124. 
See  R,  ▼.  J7«My,  1  Leaeh,  236 ;  Ckild 
T.  Oro$ef  3  C.  Sc  P.  193;  FhuUn  t. 
Wetilake,  M.  &  Malic.  461. 

(^)  See  hy  twelre  Jndges  in  It.  t* 
JSamer  end  otktr$,  I  Lewin's  Crown  R. 
119 ;  1  Mood.  C.  C.  347,  S.  C;  R.  r. 
Tkomat  RMy,  I  Leaeh,  454,  note. 

(A)  Tk€  Qjtum'i  eoit,  2  Brod.  ft  Bing. 
297. 

(i)  R.  T.  JanM,  2  C.  &  P.  630. 
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of  the  practice  of  calling  on  the  prosecutor,  who  has  preferred  varioat 
charges  of  felony,  to  elect  that  precise  charge  on  which  he  will  proceed, 
and  offenders  have  sometimes  altogether  escaped  punishment,  from  the 
mere  circumstance  that  they  have  committed  several  offences  so  con- 
nected, that  it  was  impossible  entirely  to  sever  one  from  the  others.  It 
is,  therefore,  important  to  ascertain  precisely  what  the  rule  is,  and  in  what 
manner  it  ought  to  be  applied  in  practice.  The  only  rule  of  law^  strictly 
speaking,  on  this  subject,  is,  that  all  mndence  must  be  relevant  to  the 
iseue ;  and,  therefore,  it  is  not  competent  to  the  prosecutor  to  blacken 
the  general  character  of  the  prisoner  by  showing  that  he  committed  a 
crime  for  which  he  is  not  indicted  {k),  and  which  forms  no  part  of  the 
transaction  which  is  the  subject  of  inquiry. 

Election  by  Prosecutor  of  one  ofeeveral  Felonies  charged,]'~We 
have  seen  that,  in  point  of  law,  the  joinder  of  several  felonies  in  one 
indictment  is  not  liable  to  objection  ;  and,  in  fact,  every  count  purports 
on  the  face  of  it  to  contain  a  distinct  charge  (/) ;  however,  in  trials  for 
felonies,  as  soon  as  it  distinctly  appears  from  the  prosecutor's  opening, 
or  at  any  other  part  of  the  trial,  that  the  matters  charged  constitute 
technically  or  actually  separate  felonies  (m),  it  has  been  the  practice  for 
judges,  in  their  discretion  (n),  to  confine  the  prosecutor's  evidence  to  a 
single  transaction,  lest  the  prisoner  should  be  surprised  or  embarrassed 
in  his  defence  by  a  variety  of  charges.     But  the  principle  on  which  this 
practice  rests  is  entirely  forgotten,  when  this  discretion  of  the  court  is 
applied  to  prevent  the  full  proof  of  one  connected  transaction  involving 
the  felony  charged,  because  in  such  transaction  another  felony  is  tn- 
volvedf  which  must  also  appear  in  proof  if  the  whole  transaction  is  sifted. 
Accordingly,  the  better  considered  and  more  recent  decisions  all  show 
that  the  prosecutor  may  prove  everything  necessary  to  elucidate  a  single 
charge,  although  in  so  doing  he  must  show  other  felonies  as  a  medium 
of  proof.    Thus,  where  the  prosecutor,  suspecting  the  prisoner,  had 
put  marked  money  into  his  till,  and  caused  him  to  be  watched ;  the 
prosecutor  was  suffered  to  prove  several  visits  to  the  till  by  the  prisoner, 
several  inspections  of  the  till  consequent  upon  those  visits,  and  the  several 
results  of  those  inspections,  viz.  that  the  money  was  each  time  reduced. 
It  was  objected  that  the  prosecutor  should  have  been  confined  to  proof 
of  a  single  felony.     But  the  court  of  king's  bench  refused  to  stay  the 
judgment  on  that  ground,   saying  that  the  judge  had  a  discretion 
to  allow  evidence  of  several  felonies  when  they  formed  part  of  one 


(*)  See  R,  T.  Edwards f  pott. 
(0  Ant9,  p.  190. 


(m)  R.  ▼.  iHiiM,  1  Mood.  C.  C.  146. 
(a)  See  R.  r.  Oaihwey,  f.id.334. 
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traosactioa  (o) ;  and  Mr.  Justice  Holroyd  meDtioned  a  ca8e(/»),  in 
which,  at  a  trial  for  robbery  effected  by  a  threat  of  a  shocking  accusa- 
tion, he  allowed  eyidence  of  an  attempt  by  the  prisoner  at  another  time 
to  obtain  other  property  of  the  prosecutor ;  and  the  judges,  on  the  point 
being  stated  to  them,  agreed  that  he  was  warranted  in  receiving  the 
proof.  Evidence  even  of  three  distinct  burglaries,  when  necessary  to 
the  history  of  one,  has  been  received,  and  the  admission  of  the  proof 
had  the  high  sanction  of  Lord  EllenborougVs  approval  {q).  And  where 
a  Dumber  of  articles  are  found  in  the  prisoner's  possession,  the  mere  pro- 
bability that  he  stole  them  at  different  times,  is  no  gpround  for  requiring 
the  prosecutor  to  confine  his  evidence  to  one  of  them,  if  nothing  shows 
that  they  might  not  have  been  stolen  at  once  (r).  And  though,  on  an 
indictment  for  a  felonious  receiving,  if  it  distinctly  appear  that  articles 
were  recdved  at  different  times,  the  prosecutor  may  be  required  to  elect 
on  which  act  of  receiving  he  will  found  his  case,  he  may  still  give  evi- 
dence of  the  other  receivings  as  proof  o(  guilty  knowledge  {a). 

The  prosecutor  may,  as  it  seems,  be  called  on  to  make  this  election, 
at  any  part  of  the  trial ;  but  if  the  judge  refuse  the  prisoner's  request 
that  he  may  do  so,  it  will  not  invalidate  the  conviction.  This  was  the 
opinion  of  all  the  judges  in  a  case  where  the  same  parties  were  charged 
in  one  count  as  principals  in  larceny,  and  in  another  as  receivers . 
tboQgh  they  were  equally  divided  in  opinion  whether  or  not,  in  point  of 
discretiou,  the  prosecutor  should  have  been  put  to  his  election  (t). 

More  than  one  Indictment  against  the  same  Party,] — Again,  where 
a  person  was  separately  indicted  for  offences  of  a  nature  totally  distinct, 
as  shooting  at  a  keeper,  and  night  poaching,  the  prosecutor  was  not 
put  to  his  election  to  abandon  either  indictment;  the  evidence  was  re- 
ceived at  the  trial  of  the  latter  without  directing  abandonment  of,  or  ac- 
qQittal  on,  either  (tc).  So  where  the  subject-matter  of  one  untried  in- 
dictment was  material  to  be  proved  as  part  of  the  facts  of  another  («). 
In  one  case,  where  the  very  corpus  delicti^  for  which  an  outstanding 
iodictnient  was  found,  e.  g.  stealing  a  coat  of  a  gamekeeper,  was  pro- 


Co)  R,  T.  EUi9,  6  B.  &  C.  145  ;  9  D. 
&  R.  174, 8,  C.£  and  are  lo  much  mixed 
IS  not  to  be  •cparated  without  inconye- 
»^ace,  JZcy.  T.  Hinley,  2  M.  &  Rob. 
&24.  Jtefe,  J. 

ip)  R.  V.  Egtrtmj  R.  &  Rj.  375. 

^9)  R.  T.  WylU,  1  New  R.  91.  InH. 
V-  7Vii«MM,  8  C.  &  p.  727,  there  were 
five  coQott  in  areon.  Each  charged  the 
firing  the  hoiiae  of  a  different  owner. 
Evideoce  that  the  fiTe  houses  were  in  a 


row,  and  one  fire  burnt  all.  BrsHne, 
J.,  refused  to  put  the  prosecutor  to 
elect,  saying  it  was  all  one  transaction. 

(r)  H.  Y.Dwm  and  Smithy  1  Moody's 
C.  C.  148. 

r«)  Id.  ibid. 

[t)  R.  T.  OaUoway,  1  Mood.  C.  C. 
234. 

(«)  R,  ▼.  Handley,  5  C.  &  P.  566. 

(4r)  R.  ▼.  8ali$bury,  5  C.  &  P.  155. 
See  R.  ▼.  Smith,  2  C.  &  P.  633. 
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posed  as  part  of  the  proof  to  corroborate  a  prosecution  pending  agaimt 
the  sane  prisoner  for  night  poaching  on  the  sane  occasion,  the  evklenoe 
was  rejected  unless  the  prosecutor  would  consent  to  an  acquittal  of  the 
larceny  (y). 

Pramng  otksr  Uttermgi  of  forgtd  Ndei^  jre.  to  prove  **gmUfi 
Knowledge.*'] — It  is  now  completely  settled  that  on  an  indictment  for 
uttering  forged  notes  or  counterfeit  coin,  the  prosecutor  may  give  evi- 
dence of  other  utterings  of  similar  notes  or  coin,  though  they  are  sot 
charged  on  the  record,  as  t¥idence  of  guilty  knowledge  (z).  It  is  re- 
ported, indeed,  that  in  one  instance,  Vaugkam^  B.,  refused  to  adsiit 
evidence  of  an  uttering  for  this  purpose,  it  being  the  subject  of  a  distinct 
indictment  (d) ;  but  in  another  case,  the  same  learned  judge  allowed 
the  evidence  to  be  given,  on  the  counsel  for  the  prosecution  abandoop 
ing  the  other  indictment,  though  the  prisoner  had  pleaded  to  it  at  the 
time,  and  the  jury  were  sworn  to  try  it  (6).  This  interposition  mait  be 
regarded  as  a  mere  exercise  of  judicial  discretion ;  for  it  is  impossible  to 
point  out  any  rule  of  Imw  on  which  the  evidence  could  be  rejected. 

The  practice  of  confining  the  evidence  to  a  single  transaction,  if 
limited  to  felonies.  In  misdemeanours,  several  distinct  offencee,  as 
assaults  and  libels,  if  charged  separately  in  the  indictment,  may  all  be 
proved  at  the  trial  (c). 

A  jury  is  not  to  be  charged  to  inquire  concerning  a  previous  convic* 
tion  of  the  prisoner,  nor  shall  any  statement  of  it,  though  part  of  the 
indictment,  be  read  to  them,  till  after  they  have  convicted  him  of  the 
charge  before  them ;  except  when  evidence  to  his  character  is  given  (lO- 


(y)  n,  T.  WtHwood,  4  C.  &  P.  447; 
bat  itat  authority  of  thii  case  waideaiad 
in  R,  ▼.  Bdwardif  Berki  Anixea,  26 
Feb.  1889,  by  Patie§aii,  J.,  stattsg  tbfl 
opioions  of  the  other  jiidgei,  MS.  Tyr* 

(jf)  R.  Y.  Ball,  R.  &  Ry.  132. 

(a)  R,  T.  Smith,  2  C.  &  P.  633.  De- 
nied by  Puttemm,  J.,  aa  in  note  (m)  \ 
and  see  R,  v.  Page,  Shrewibnry  Snrnm. 
Aas.  1837,  Ia>tA  Akinger, 

(Jb)  R.  V.  MQ9tt  Hereford  Summer 
Aasiiea,  1827. — In  a  sttbieqnent  case  at 
Stafford,  tbe  same  learned  judge  pro- 
posed to  reserve  the  point ;  bat  the  evi- 
dence  was  not  pressed,  and  the  prisoners 
were  convicted  wiUiout  it.  On  that  oc- 
casion, it  was  also  contended  that  the 
prosecuting  counsel  coold  not  abandon 
the  indictment  diarging  the  uttering 


whidi  he  porpoeed  to  prove;  aed  ^ 
learned  judge  proposed  to  rssem  tUi 
point  in  case  the  evidence  should  be 
pressed,  and  the  prisoner's  oouifd  per- 
siat  m  hia  objectkm.  Sapposiag  the 
doctrine  carried  to  this  extent,  the  greats 
est   inconvenience   would  follow;  for 

on  himself  to  decQe  on  which  csm  of 
uttering,  perii^s  out  of  seversl,  the  pri- 
soner must  ultimately  be  tried;  or  he 
must  bind  over  persons  to  proseoate, 
who  by  the  act  of  prelerriag  indictvsato 
in  obedience  to  their  reoognisanoe,  vodd 
be  actually  affording  the  priMoer  tbe 
certain  means  of  escape,  by  striking  oat 
all  evidence  of  his  guilty  hnowledge. 

(c)  Ante,  p.  190 ;  2  Campb.  132. 

(d)  Ani€,  p.  494. 
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SECTION  IX. 

O7  TBI  NlCnSlTT  OV   P&ODUCIFO  THE  BBtT   EtIDBITCE  WBICB 

APPEARS  TO  BE  IK   EzUTEireE. 

It  it  a  general  and  invariable  rule  of  evidence,  both  in  civil  and 
crimioal  cases,  that  whether  the  proof  be  offered  on  the  part  of  the 
prosecution  or  of  the  defence,  the  best  evidence  must  be  produced  of 
which  the  nature  of  the  case  will  allow  (e).  The  meaning  of  this  rule 
b,  Dot  that  the  greatest  quantity  of  proof  which  might  be  obtained  shall 
be  imperatively  required,  but  that  nothing  shall  be  admitted  as  proof, 
vhich,  being  in  its  own  nature  secondary,  implies  the  existence  of  pri* 
marj  proof,  unless  it  be  shown  that  such  primary  proof  is  destroyed,  or 
is  out  of  the  reach  of  the  party  desiring  to  use  it.  Thus  in  general, 
«here  matter  in  writing  is  to  be  proved,  no  secondary  evidence  can  be 
admitted,  t.  0.  no  copy  can  be  read,  or  oral  evidence  of  its  contents 
given  y  till  it  has  been  either  proved  that  the  original  is  lost,  or  is  in  the 
possession  of  the  adversary ;  and  further,  that  the  party  who  offers  the 
copy  has  done  all  in  his  power  towards  the  production  of  the  original, 
in  the  first  case  by  making  diligent  search  for  it,  and  in  the  last  by  giving 
a  timely  notice  to  produce  it.  However,  where  the  writing  is  not  itself 
the  hci  to  be  proved,  but  is  only  one  means  of  evidencing  a  fact,  other 
means  of  proof  may  be  at  once  adopted.  Thus,  the  payment  of  money 
may  be  proved  by  a  witness  who  saw  it  paid,  or  to  whom  the  party 
receJTing  it  has  admitted  the  payment,  although  a  receipt  was  given  at 
tlie  time  (f).  And  if  several  persons  are  present  at  the  same  transac- 
tion, and  one  of  them  only  makes  a  memorandum  to  refresh  his  memory, 
the  evidence  of  the  witnesses  who  made  no  memorandum  will  not  be 
excluded  (^).  But  there  are  no  degrees  in  secondary  evidence ;  and 
wLere  it  is  admissible  at  all,  any  species  of  it  in  the  party's  power  may 
be  given  (A).  Thus  short-hand  writer's  notes  of  the  contents  of  a  deed 
^  read  at  a  former  trial  are  evidence,  though  a  copy  exists.  Again, 
the  execution  of  a  deed  or  will  can  only  be  proved  by  one  of  the  sub- 
scribing; witnesses,  if  he  be  living ;  but  it  is  never  necessary  in  point  of 

>)  B«L  N.  P.  293.  pcena.    A  copy  was  prodaced  and  re. 

'/)  Hamhtrt  ▼.  CbAM,  4  Esp.  213 ;  jected,  becaaae,  thongh  attested,  it  had 

J^*b  V.  Umdmjf^  1  East ;  and  see  8  C.  no  stamp.    The  contents  of  the  deed 

&  P- 14.  were  then  prored  by  a  short-hand  writer's 

'9\  2  Stark.  Ev.  2iid  ed.  922.  note  of  them,  read  at  a  former  trial ;  nor 

^  '  k)  Doe  d.  Oilberi  tmd  other*  ▼.  Hon,  need  the  copy  hare  been  produced  at  all, 

r  M.  &  W.  102.     A  party  haying  a  lien  8.  C. ;  see  Brown  ▼.  Woodman^  6  C.  & 

^  a  deed  refosed  to  prodooe  it  on  snb-  P.  206. 

2  L-2 
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FROVIVO    DOCUMENT   LOST. — NOTICE  TO   PRODUCE. 


kw  to  call  more  than  one,  altlioagh  there  may  be  three  names  on  the 
fisce  of  the  instrument  (t)* 

Proof  of  Loss  of  Document.] — Where  the  onginal  of  any  document 
is  lost,  it  must  be  shown  that  all  reasonable  search  was  made  for  it  in 
the  places  where  it  is  likely  to  be  found.  If  the  instrument  be  traced 
to  the  possession  of  a  particular  person,  that  person  must  be  called,  and 
it  will  not  suffice  to  show  an  application  to  him  for  it,  and  his  answer 
that  he  cannot  find  it  (k).  And  where  an  individual  is  by  law  entitled 
to  the  custody  of  an  instrument,  it  is  absolutely  necessary  to  call  him 
to  disprove  the  presumption  that  he  possesses  it  (/) ;  or  if  he  is  dead,  to 
prove  a  search  of  his  papers  (m).  If  two  parts  of  a  deed  be  executed, 
the  non-production  of  both  must  be  accounted  for,  before  secondary 
evidence  can  be  given  of  either  (n).  And  all  the  witnesses  to  an  instru- 
ment must  be  proved  to  be  dead  or  abroad,  or  not  producible  on  dili- 
gent inquiry,  before  evidence  of  the  handwriting  of  any  can  be  given ; 
but  when  this  is  done,  proof  of  attestation  by  one  will  suffice;  and,  ex- 
cept in  the  case  of  a  marksman  to  show  the  identity  of  the  party,  it  is 
never  necessary  to  prove  the  handwriting  of  the  principal  eEecuting(o). 

Proving  Notice  to  Produce.] — Where  an  instrument  is  in  the  pos- 
session of  a  prisoner,  notice  to  produce  it  must  be  given  him  as  in  a  ciril 
cause,  or  secondary  evidence  cannot  be  given  {p).  But  this  notice  is 
not  necessary  where  the  nature  of  the  charge  implies  that  the  instrument 
is  in  the  possession  of  the  prisoner,  the  instrument  being  thp  very  object 
Of  the  proceeding.  Thus,  on  an  indictment  for  stealing  a  security,  parol 
evidence  of  its  contents  may  be  given  without  any  notice  to  produce 
it  {g).  Again,  on  an  indictment  for  forging  a  note,  which  the  prisoner, 
on  his  apprehension,  has  swallowed  or  destroyed,  no  notice  to  produce 
is  requisite  (r).  Where  notice  to  produce  is  necessary,  it  may  be  by 
parol  or  in  writing  («) ;  if  in  writing,  it  should  be  intituled  in  the  pro- 
secution (0  ;  and  should  express,  if  not  with  literal,  at  least  with  sub- 


t 


[i)  Bal.  N.  P.  264. 

[i)  R.  T.  Cattleton,  6  T.  R.  236 ;  see 
R.  ▼.  Denio,  7  B.  &  Cr.  620;  A.  ▼. 
Morion,  4  M.  &  S.  48 ;  WiUUtmM  ▼. 
YoungkuMhand,  1  Stark.  C.  139. 

^0  R.  T.  Stoke  Golding,  1  B.  &  A. 
173. 

(m)  R.  ▼.  Piddlekintom,  3  B.  &  Ad. 
460 ;  MimhaU  ▼.  Ltoyd,  2  M.  &  W.  450. 

(«)  Bttl.  N.  P.  254. 

(o)  Whittlock  V.  Miujfrove,  3  Tjr. 
541.     See  u  to  this  case,  Logan  v. 


AUder,  3  Tyr.  557,  Rodm  ▼.  Rfie,  uA 
SiweU  T.  Evamg,  4  O.  B.  626;  Grtm^ 
9kieldM  ▼.  Crauiford,  9  M.  &  W.  314. 

(p)  R. ▼.  Wat90ti,2r.  R. 201,n.(i). 

(q)  R.  T.  Aieklei,  1  LeMh,  294. 

(r)  U.  T.  Sprafige,  cited  by  Lord  *- 
Unborougk  in  Hark  v.  HM,  13  E^ 
124. 

(t)  Sauik  V.  rnmg,  1  Cwpb.  440. 

(0  Harvep  ▼.  MorgoH,  2  Sttfk.  N. 
P.  C.  17. 
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accuracy,  the  document  required,  so  as  to  leave  no  reasonable 
doabt  which  is  meant.  For  a  notice  to  produce  **  all  letters,  papers, 
and  documents  relating  to  the  cause,"  has  been  held  too  vague  («);  but 
a  difleient  opinion  seems  now  to  prevail  (x).  Notice  to  produce  '*  all 
letters  written  by  plaintiff  to  defendant  relating  to  matters  in  dispute 
m  the  action,"  was  held  good,  though  no  dates  were  given,  because  the 
names  of  the  parties  were  mentioned  (jf).  The  mere  fact  of  an  instru- 
nent  being  in  court,  in  possession  of  the  adversary,  will  not  justify  the 
leeepcion  of  secondary  evidence,  except  after  proper  notice  to  him  to 
pioduce  it  (z).  Nor  will  a  party  who  is  protected  from  producing  a 
deed  by  holding  it  as  trustee  for  one  of  the  parties,  be  compelled  to  state 
its  contents  (a).  If  it  is  not  shown  that  the  instrument  was  ever  in  the 
prisoner's  possession,  no  notice  is  necessary  (b).  The  notice  must  be 
served  either  on  the  prisoner  or  his  attorney,  as  in  civil  cases  (c),  in  time 
tofficient  to  enable  the  prisoner  to  produce  the  paper  (J),  that  is,  before 
the  first  day  of  the  sessions,  if  the  prisoner  reside  at  a  distance  from  the 
sessions  town  («),  and  if,  in  consequence  of  refusal  to  produce  an  original 
docament  on  notice,  secondary  eridence  of  it  is  given,  it  is  too  late  to  put 
in  the  original  (/). 


Hearsay  nof  admissible.] — It  follows  as  a  plain  example  of  this  rule, 
that  keanayy  that  is,  the  statement  of  some  third  person,  whether  oral 
or  in  writing  (g)  is  not  to  be  received ;  because  the  party  himself  who 
is  represented  as  making  the  assertion  might  be  called  to  prove  it  on  his. 


(«)  Frmee  ▼.  Xitey,  Ry.  &  M.  N.  P. 
C.S41.  See  J(MietT.Ai»an£r,M'CleU. 
&T.  139. 

(«)  Boftra  ▼.  Cuaianetf  2  M.  &  Rob. 
179,  Q.  B.  In  banc :  enctly  contrary  to 
Aac«  T.  Lttey,  iriiich  howerer  was  not 


(r)  7flM»  T.  Lee,  2  M.  &  Rob.  33, 
PeHeeam,  J. 

{s)  Baie  v.  JTiuMy,  4  Tyr.  662;  1 
Cr.,  IL  &  R.  38,  8.  C;  see  7  M.  & 
W.  122;  12  East,  237;  8  Taunt.  327; 
6  Bog.  337. 

(<)  Dmeiee  v.  Waieret  9  M.  &  W. 
M. 

H)  An  officer  called  to  produce  a 
vmant  nader  which  he  had  acted, 
tmre  he  loat  it  in  the  affray  which  en- 
nad  <m  hii  mding  it  at  the  offender's 


-,  and  had  aearehed  his  pockets  for 
it  ihoi^  after,  while  taking  him  to  gaol, 
vithoat  finifiag  it.  A  boy  proved  a 
•earch  hi  Uie  road  between  the  honae 


and  the  place  where  it  was  miaaed.    No  < 
notice  to  produce,  or   search  of  the 
offender's  hovse  was  proTed ;  Vaughen, . 
B.,  admitted  secondary  evidence,  jR.  t. 
Hood  end  oikere,  1  Mood.  C.  C.  281. 

(tf)  Aitomey'  Oenerai  t.  Le  Merekani, . 
2  T.  R.  203,  n. ;  Hotueman  y.Boberte,. 
5  C.  &  P.  394,  Oumey,  B. 

(d)  Bryan  t.  Wageieff,  Bj.  &  M.  N. 
P.  C.  327. 

(«)  Driit  Y.  Johnton,  1  M.  &  Rob.. 
259.  In  jR.  T.  Bilieombe,  id.  260,  notice 
to  produce  was  served  on  prisoner  ia 
gaol  during  an  aasizes,  vis.  on  18th.. 
Trial  on  20th.  Prisoner's  house  waa  ten 
miles  from  assise  town.  Service  held  too 
late.  See  Byrne  t.  Harvey,  2  M.  &  Rob. 
89. ;  Pirkm  ▼.  Bdwarde,  9  C.  &  P.  478. 

(/)  Doe  d.  Thompean  t.  Hodgeon,  12 
Ad.  &  E.  135 ;  Houeeman  t.  Roberte,  5 
C.  &  P.  94. 

{g)  Beg.  v.  Worth,  12  L,  J.  (M.  C.) 
47;  4  Q.  B.  132. 
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oath.  But  the  fact  of  a  recent  complaint  made  in  case  of  rape  may 
be  given  m  eridence  as  a  part  of  the  transaction,  to  rastain  the  prose- 
cntrix  in  her  story,  thongh  not  to  establish  the  particnlan  of  her  nr- 
rative  (A).  Expressions  used  m  the  coarse  of  a  transaction  may  be 
proved  as  part  of  it,  though  not  as  showing  any  independent  ha, 
which  might  be  deposed  to  by  competent  witnesses  (t).  As  dying 
declarations,  viz.  the  statements  of  a  party  mortally  injured,  in  the 
immediate  prospect  of  death,  are  only  admitted  in  trials  ibr  homi- 
cide  (k),  on  account  of  the  solemnity  attached  to  the  words  of  a  man 
who  believes  himself  dying,  they  do  not  fall  within  the  scope  of  this 
work. 

Previous  DeclaraHoms.] — The  previous  statements  of  a  witness 
relative  to  the  transaction,  whether  made  on  oath  or  not,  may  be  adduced 
to  contradict  him,  after  he  has,  on  cross-examination,  denied  making 
them  (/). 


SECTION  X. 

Of   DoCUMKyTART   EviDKVCX. 

Documentary  evidence  is  not  often  requisite  to  any  extent  on  the 
trial  of  prisoners  at  sessions.  The  following  enumeration  of  the  prin- 
cipal description  of  documents  proveable,  with  the  modes  of  establish- 
ing them,  may  therefore  suffice. 

Statutes  of  the  Realm,  or  acts  of  parliament.  Of  these  it  u 
enough  to  observe,  that ''  public  acts,*'  or  acts  relating  to  the  general 
interests  of  the  kingdom,  or  of  any  large  portion  of  it  (as,  ex,  gr»  Bedford 
Level)  9  or  of  a  whole  profession  (as,  ex.  gr.  the  body  of  the  cleig7)f 
are  judicially  noticed,  and  need  not  be  proved  further  than  by  the  pro- 
duction of  the  printed  statute  book,  or  of  the  queen's  printer's  copyt  i^ 
it  is  a  recent  act  (m).  But  in  the  case  of  a  "  private  act,"  ms.  an  act 
relating  only  to  a  ''  particular  species  of  men  or  some  individuals'*  (»)t 


(*)  R.  V.  Clarke,  2  Stark.  N.  P.  C. 
242 ;  JL  T.  Brazier,  1  East,  P.  C.  444 ; 
Me  Reg.  y.  (kbeme,  1  C.  ft  M.  622. 
Setmi,,  the  terme  in  wUeh  the  complaint 
wia  made  cannot  be  proved  in  detail  as 
independent  evidence  with  a  view  not  to 
thew  the  witneit's  credit  and  aocnracjr 
of  recollection,  but  to  ettablish  who  the 
prlaonen  committing  the  oifenee  were, 
Reg.  T.  Megnm,  9C.  ft  P.  420 ;  Reg.  v. 


Qutteridgt,  id.  472. 


(t)  See  R.  T.  Qordtm  {Lord  Gtarp\ 
21  St.  ~ 


Tr.  536 ;  and  Amoia  t.  Uri 
Kmfunrd,  6  East,  193. 
(*)  Pott,  p.  523;  il.T.XM,*C.* 

P.  233. 
(0  2  Phffl.  Et.  9  ed.  432-4W. 
[m)  R.  T.  Bamefi,  3  Campb.  S44. 
[»)  Gttb.  Et.  39,  per  OUBui,  C.  B. 
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a  copy  nmst  be  put  in  and  proved  to  have  been  examined  with  the  parlia- 
menl  roll ;  unless,  as  is  now  usaally  the  case,  it  contains  a  proviso  that 
it  shall  be  deemed  a  "  public  act,  and  taken  notice  of  as  such ; "  in 
which  case  it  may  be  proved  as  any  other  public  act  may  (o).  Even 
if  it  provides  that  it  "  shall  be  printed  by  the  king's  printer,  and  that  a 
copy  80  printed  shall  be  evidence  of  it/'  a  copy  purporting  to  be  so 
printed  will  be  evidence,  without  proving  it  to  have  been  purchased 
from  the  king's  printer  (p). 

Rules f  Orders  and  Regulations  made  by  Poor  Law  Commissioners, 
have  the  same  validity  as  if  embodied  in  4  &  5  W.  4,  c.  76.  And  by 
d  Vict.  c.  101,  s.  71,  any  copy  thereof  printed  by  the  printer  duly 
aathorized  by  the  queen,  her  predecessors  or  successors  shal],  after 
lapse  of  14  days  from  the  date  thereof,  be  received  in  evidence,  and 
judicially  taken  notice  of,  and  shall,  till  the  contrary  is  shown,  be 
deemed  sufficient  proof  that  such  order  was  duly  made  and  is  in  force. 

Proclamations^  Addresses^  and  the  Articles  of  War^  as  printed  by 
^  queen's  printer,  are  considered  as  sufficiently  proving  themselves  by 
their  mere  production  by  a  witness  who  purchased  them  {q). 

The  London  Gazette^  published  by  the  authority  of  government,  is 
generally  sufficient  evidence  of  any  act  of  state  or  public  matter  so  an- 
nounced. But  the  Gazette  is  no  proof  of  any  private  matters  respect- 
ing individuals  contained  therein  (r). 

The  public  Boohs  of  recognized  public  Bodies  are,  in  many  cases, 
Evidence,  Thus  the  entries  in  books  of  the  navy  oiSce  are  sufficient 
evidence  that  a  person  of  a  particular  name  is  dead,  but  not  of  the 
identity  of  that  person,  which,  if  doubtful,  must  therefore  be  proved  by 
other  evidence  (s). 

General  History  may  be  referred  to  as  proving  a  public  matter 
relating  to  the  government  of  the  kingdom  in  general,  but  not  any 
pariieular  custom,  or  other  matter  afiecting  the  private  rights  of  indi- 
viduals. And  even  books  of  general  history,  as  topographical  works, 
«m  not  admissible  on  subjects  of  public  history,  if  any  documents  from 
tlhich  they  .were  compiled  be  capable  of  proof  (0* 

Surveys  and  Inquisitions  taken  on  public  occasions  are  evidence  to 

(o)  10  Bing.  404,  Beammtmi  v.  Mom^         (r)  ML  ▼.  Holt,  2  T.  R.  436. 
tahi  s  Woodwerd  ▼.  Cotten,  4  Tjr.  689,  («)  BnL  N.  P.  243. 

895 ;  1  C.  M.  &  R.  47,  A  C.  (t)  Staimr  y.  Draitwieh  (Burguies), 

(p)  Ante,  p.  222 ;  2  Fhill.  Ev.  9  ed.  M  to  Do^dale*!  Monastioon ,  the  records 

129;   Oreiwold  r.  Kemp,  C  ft  Msr.  from  which  it  wai  taken  being  in  the 

035 ;  tee  T.  ft  Or.  859,  n.  angoientation.offiee,  Salk.  281 . 

{f)  Ante,  p.  222. 
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ascertain  the  rights  of  individuals,  or  of  parishes,  or  places  named  in 
them ;  huianly  when  they  have  been  taken  under  some  public  authority, 
and  not  by  that  of  any  private  individual  (<)• 

Almanacks  (anciently  called  Kalendars)  are  good  evidence  to  prove 
on  what  day  of  the  week  a  particular  day  of  the  year  fell,  and  such 
like  events,  for  there  can  be  no  other  evidence  of  such  things  («). 

Records  of  the  queen's  courts  prove  themselves,  as  do  the  rolU  oi 
courts  not  of  record ,  so  far  as  they  affect  the  public  interest  (x).  But 
records  of  the  queen's  courts  are  only  conclusive  evidence,  generally 
speaking,  against  those  who  are  parties  to  them.  Thus,  an  accessory 
may  controvert  the  guilt  of  his  principal,  notwithstanding  the  record  of 
such  principal's  conviction  (y).  The  cases  as  to  records  of  the  quarter 
sessions  are  abridged  in  the  notes.  Where  an  indictment  is  to  be  proved, 
the  production  of  it,  indorsed, ''  true  bill,"  is  not  sufficient ;  the  record 
must  be  regularlydrawn  up,and  produced,  or  an  examined  copy  of  it  (i). 


(/)  Peake,  Ey.  91. 

(«)  Cro.  Elis.  227 ;  3  BUu  Com.  333  ; 
Salk.  626 ;  Ld.  Ray.  994.  The  ciden. 
dar  on  which  the  courts  proceed,  is  that 
annexed  to  the  common  prayer  book,  6 
Mod.  81. 

g)  10  Co.  92. 
)  1  Stark.   Et.  238,    249,  2d  ed. 
See  Index,  tit,  AeeeiaorieM, 

{g)  Porter  ▼.  Cooper,  6  C.  &  P.  354. 
R.  V.  Ward,  6  C.  &  P.  356.  A.  Park, 
J.  Indictment  for  peijnry  committed  on 
the  hearing  of  an  appiBal  at  quarter  ses- 
sions ;  the  sessions  minnte-book  was  pro- 
duced to  prove  that  the  appeal  came  on 
to  be  heard.  (The  form  of  the  minnte 
in  the  book  does  not  appear  from  the 
report  in  C.  &  P. ;  bnt  Lord  2>efiiiMrn, 
in  R.  T.  YeoveUy  {infra),  inferred  that 
the  minute  was  one  made  only  for  the 
convenience  of  the  clerk,  and  that  the 
caption  which  was  necessary  to  show 
that  a  court  of  competent  jurisdiction 
had  tried  the  appeal  did  not  appear  in 
it.)  The  deputy  clerk  of  the  peace 
stated,  that,  if  applied  to,  he  would 
have  drawn  up  a  record  of  the  appeal 
on  parchment ;  but  that  it  was  not  the 
practice  to  do  so,  unless  bespoke.  A, 
Park,  J.,  rejected  the  minute-book,  say- 
ing that  a  regular  record,  made  up  on 
parchment,  as  on  a  return  to  a  eertio^ 
rarif  or  a  copy  of  such  record,  was  the 
proper  proof. 

In  R,  V.  Veovetey,  8  Ad.  &  £.  806 ;  1 
P.  &  D.  66 ;  see  ante,  p.  72, 8.  C.  Wii- 
Kaflu,  J.,  distinguished  R.  v.  Ward,  as 


a  case  in  which  the  possibility  of  the 
offence  of  peijury  having  been  com- 
mitted, as  chargod,  would  depend  on 
the  court  in  which  the  oath  was  taken 
having  jurisdiction  or  not;  and  that, 
eonseqnently,  in  that  case,  suck  a  record 
as  would  show  jurisdiction  most  be 
proved.  Paitetom,  J.,  noticed  the  fret 
that  higher  evidence  was  attainable  in 
jR.  V.  Ward,  and  Lord  Denman  dis- 
claimed interference  with  its  authority. 
In  JR.  V.  Veoneley,  on  the  trial  of  an 
qftpeal  against  an  order  of  removal,  ap- 
pellants, in  order  to  prove  it  to  ban 
been  quashed,  put  in  die  original  ses- 
sions book,  being  a  ptg^tr  book  contain- 
ing the  orders  of  the  court,  made  up 
and  recorded  after  each  session  by  the 
clerk  of  the  peace,  from  minutes  taken 
by  him  in  court.  This  book  he  sUted 
to  be  the  '*  record  itself  of  the  proceed- 
ings of  the  court."  In  it  the  entry 
of  the  proceedings  at  each  session  was 
headed  with  the  utuai  et^tioa  of  the 
justioes ;  and  at  the  termination  of  ^ 
proceedings  of  the  session  was  the  sig- 
nature, **  By  the  Court,  John  CSksrye, 
clerk  of  the  peace."  No  other  record 
or  entry  of  the  proceedings  at  sesiioai 
appeared.  The  court  held,  that  the  only 
question  being,  whether  the  order  of 
sessions  in  question  had  been  made  at 
sessions,  the  book  was  good  evidence 
of  its  being  made,  though  that  judgment 
of  the  court  was  not  recorded  on  parch- 
ment: for  the  minute  entered  by  the 
derk  of  the  peace  was  the  only  thing 
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When  the  record  cannot  be  produced,  being  in  another  court,  the  proof 
is  either  by  an  exemplification  under  seal,  or  more  commonly,  by  a 
copy  examined  with  the  original  by  the  witness  who  produces  it. 

Ancient  Terriers  are,  or  are  not,  admissible  in  evidence,  according 
to  the  possession  from  which  they  come,  and  the  parties  by  whom,  and 
for  whose  interest,  they  are  produced.    Thus  they  can  only,  under  very 


•I 


erer  done  at  the  tesfioiis  for  the  pur- 
poie  of  reeordiiig  mch  an  order;  and 
DO  instance  waa  adduced  of  its  being 
hdd  necessary  to  make  np  a  formal  re- 
eord  of  the  judgment  of  a  quarter  ses- 
sion on  an  appeal.  See  JR.  y.  Haini, 
cited  1  Stark.  Et.  2nd  ed.  257. 

JR.  ▼.  Smnih  mtd  others,  8  B.  &  C. 
S41.    Indictment  for  conspiracy  stated, 
that  *'  at  the  oonrt  of  qnaiter  sessions, 
boidea,  &c.  an  indictment  against  H.  S. 
was   preferred  to,  and  found  by,  the 
grand  jnrj  ;*'  and  that  defendants  con- 
fpired  to  prevent  W.  B.  from  being  ex- 
amined before  snch  grand  jury.    The 
deputy  derk  of  the  peace  produced  an 
indictinent  against  H.  S.,  indorsed   a 
true  bill;  on  objection  to  receiring  it 
in  eridenee  without  a  general  heading  or 
caption,  he  stated,  that  it  was  not  the 
practice  to  make  up  the  records  in  form 
unless  desired  to  do  so,  but  produced 
his  book,  in  which  minutes  were  made 
of  the  proceedings,  and  from  which  re- 
cords were  afterwards  made  up.    He 
was  suffered  to   read  this  minute, — 
"  Moamonthshire  Sessions,    10    July, 
1826,  at  the  general  quarter  sessions  of 
the  peace,  heU  at  Usk,  in  and  for  the 
said  county,  this  10th  July,  1826,  before 
A.  B.,  C.  D.,  Sec.  &c."    Then  followed 
the  business  done  at  the  sessions,  inter 
eUs,  the  indictment  in  question.    Two 
defendants  were  convicted:  but  rule  was 
aiade  absolute  for  a  new  trial ;  for  the 
quarter  sessions  being  a  court  of  oyer 
and  terminer,  (see,  howerer,  ante,  Ch. 
L  Seet.  9),  and  of  record,  the  record  of 
the  in^ctment  should  hsve  been  regu- 
larly drawn  up  on  parchment,  (see  ako, 
Reg,  T.  Pembridge  (Ink.)  1  C.  &  Mar. 
157,)  sad  an  examined  copy  produced 
to  prove  the  indictment  found  t  and  the 
nunates  in  the  book  kept  by  the  derk 
of  the  peace  were  held  not  sufficient  for 
that  purpose.     S.  P.  Porter  t.  Cooper, 
6  C.  &  P.  354.     See  Bdwarde  t.  WU- 
Nsmt,  2  Esp.  Ki.  Pri.  Digest,  37  ;  cited 
Roscoe's  Et.  at  Ni.  Pri.  382,  4th  ed. 


In  jR.  ▼.  Tooke,  25  St.  Tri.  446,  the 
minutes  of  a  court  were  reeeiTed  to 
prove  the  acquittal  of  a  prisoner  (Hardy) 
tried  before  it,  while  sitting  under  the 
same  commission* 

R.  T.  Beilamy,  Ry.  &  M.  C.  N.  P.  171, 
an  indictment  for  peijury,  in  setting  out 
the  record  of  a  conviction  at  the  Mid- 
dlesex session,  stated  an  adjournment  to 
have  been  made  by  Const,  esq,,  end  A,, 
B.,  C.  end  D.  and  others  their  fellowe, 
justices  qf  our  lord  the  Kinff,  assigned, 
Sfe,  But  the  examined  copy  of  the  record 
of  conviction,  when  prodaced,  stated  the 
adjournment  to  have  been  made  by 
Const,  esq.,  and  B.,  P.,  O.  and  others, 
Afc.  Held  by  Lord  7>ii/«rdeii,  that  this 
aefect  was  fiital,  but  might  have  been 
cured  by  parol  evidence  of  an  adjourn- 
ment made  by  the  justices  A.,  B.,  C.  &c. 
named  in  the  indictment.  Sembie,  a 
minute  book,  in  which  entries  of  the 
proceedings  at  sessions  are  made,  and 
from  which  book  the  roll  containing  the 
record  of  such  proceedings  is  subse- 
quently made  up,  is  not  itself  a  record 
so  as  to  be  admissible  in  evidence  on  an 
indictment,  as  a  proof  of  the  fact  there 
stated,  8.  C. 

Cooke  V.  Maswell,  2  Stark.  N.  P.  C» 
183.  Trespass  and  fabe  imprisonment. 
Defendant,  governor  of  Sierra  Leone, 
arrested  plaintiff  at  his  factory  on  a  river 
beyond  the  colony.  Defendant  objected 
to  a  witness  called  by  plaintiff  to  prove 
liis  being  convicted  of  trading  in  slaves 
in  the  court  of  Sierra  Leone,  and  to  the 
production  of  an  instrument  purporting 
to  be  an  indictment  against  him  for  that 
offence,  on  which  he  had  been  connoted, 
and  that  this  indictment  had  been  found 
by  B.  M.  and  his  fellows  on  oath.  Do- 
cument rejected  by  Baiiey,  J.,  for  not 
showing  by  a  caption  that  the  indict- 
ment was  found  by  persons  competent 
to  do  so. 

And  see  ante,  p.  71.  Also  Reg.  ▼.  St. 
Alban's  {Justices),  8  Ad.  &  E.  932 ;  and 
R.  T.  Thring,  5  C.  &  P.  507. 
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(,  be  efidenee/or  the  dergymaD,  bat  may  pm- 
nDj  be  etMete  ofoiatl  bim.    Bat  if  tbej  be  ngoed  by  dnicb- 
weideiit  ■inieinHd  by  the  perish  at  large,  and  not  by  the  puioQ,  iii 
whose  intcrarta  were  raiher  o^omjl  bim  than  «pt/4  bisft,  tbey  become 
good  evidence,  even  of  rights. 

AmeUmt  Mmp^^  like  terriers,  sorveys,  and  other  sacb  iMtre- 
ments,  aie  solject  to  similar  observations.  Their  being  admitted  as 
evidence  most  depend  on  the  circumstances  under  which,  and  the 
parties  by  whom,  they  w«e  made,  the  purpose  and  intevest  for  vbkb 
they  are  produced,  and  the  object  to  be  supported  by  tbem  (a).  A  nap 
made  under  a  private  act  is  not  even  evidence  of  reputation,  witboat 
proof  of  the  act  (6). 

iiaoardi  wnder  ImeUmart  AcU^-^Bj  3  dc  4  W.  IV.  c.  87,  s.  1,  etoy 
award  made  before  28th  Aug.  1833,  under  any  inclosure  act,  bifltde 
valid  from  the  time  of  its  execution,  as  if  enrolled  in  the  manner  lliaited 
by  such  act ;  and  by  s.  2,  every  awafd  already  made,  t.  e,  before  siine 
date,  whether  enrolled  or  not,  and  every  copy  of  such  award,  wbeo  en- 
lolled  under  s.  1,  or  of  any  part  thereof  signed  by  the  clerk  of  tbe 
peace  of  the  county,  &c.  or  place ^  or  his  deputy,  purporting  to  be  a 
true  copy,  shall,  at  all  times,  be  admitted  in  all  courts  as  legal  evideaoe. 
Corporation  Books^  so  far  as  they  concern   the   public  gOTero- 
ment  of  a  town,  when  publicly  kept,  and  the  entries  made  by  a  proper 
officer,  are  received  as  evidence  of  the  facts  contained  in  them  (c). 
So  the  daily  books  of  a  prison  are  good  evidence  as  to  the  time  of  a 
prisoner's  discharge,  &c.,  but  not  of  the  cause  of  his  commitment  ((f)* 
So  tbe  log-book  of  a  man-of-war  is  evidence  to  prove  when  a  certain 
ship  came  under  her  convoy  (e). 

Parish  RtgisUrs  are  evidence  of  the  entries  of  births,  baptismi, 
deaths,  burials,  marriages,  ftc.  therein  made,  bet  subject  to  the  proof 
oi  the  identity  of  the  parties,  in  the  same  manner  as  has  been  observed 
respecting  the  books  of  the  navy-office  (/) ;  and  such  register  may  be 
proved  either  by  the  production  of  the  originals  from  the  proper  custody, 
or  of  copies  examined  by  a  witness  who  produces  them  (g). 


)  Pedes,  Et.  es. 
f*)  IU9.  ▼.  MUim,  C.  Ai  K.  68. 
fe)  Peake,  Bt.  97. 

>  Lrach,  392. 

(•jiyUr^U  ▼.  Joweii,  1  Ssp.  R.  427. 

(/)  Peake,  £▼.  92.    See  Rowoe  on 

Brideaoe  st  Nid  Prins,  4th  edit.  27, 

79, 140. 

(^)  By  8  ft  4  Viet.  c.  92,  oonrta  of 


jvftioo  are  eoabM,  mider  eertan  rettric- 
tioBt,  to  adout  wm-ptroekM  nifi^»* 
u  eridenoe  of  the  like  tut  m  puifb 
reglstem.  See  9  C.  &  P.  793,  foraliit 
of  f^aietert  of  Tsrloiie  bodice  which  have 
been  made  rridenoe  by  this  act  Abovt 
10,000  hsTe  been  anthenticated  and  de- 
ported In  the  ofioe  of  the  Befiatntion 
CofBuniidon,  RoUi  Yard. 
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Tke  Hurald^B  Booki  are  good  evidence  of  pedigree,  and  such 
ntftteri ;  but  entries  in  them,  taken  from  records,  cannot  be  evideDce, 
becanse  the  records  tbemsel? es  (or  in  cases  hereafter  to  be  noticed, 
copies  of  them)  might  be  obtained  (A).  And,  for  numerous  reasons, 
inscriptions  on  monuments  and  grave-stones  are  evidence  of  the  same, 
Mbyect  to  the  common  rules  respectmg  proof  of  identity  (t). 

The  Sentence  of  the  Sjnriiual  Court,  on  a  subject  within  its 
jnrisdietion,  «•  g.  the  lawftilness  of  a  marriage,  is  good  evidence  (A). 

Depontiotu  generally, — Since  the  repeal  of  1  ft  3  Ph.  ft  M« 
c.  13,  and  2  ft  3  Ph.  ft  M.  c.  10,  by?  G.  IV.  c.  64,  s.  32,  depositkme 
(piz.  **  information  on  oath  **  of  persons  acquainted  with  the  &cts)  are 
in  criminal  cases  taken  by  virtue  of  7  O.  IV.  c.  64,  s.  2 ; — which 
enacts,  that  **  the  two  justices,  before  they  shall  admit  to  bail,  and  the 
justice  or  justices,  before  he  or  they  shall  commit  to  prison  any  person 
arrested  for,  or  on  suspicion  of,  folony,  shall  (/)  take  the  examinataon 
of  such  person,  and  the  infoffnatian  upon  oath  of  those  who  shall 
know  the  facts  and  circomstances  of  the  case  (m),  and  shall  put  the 
same,  or  as  much  thereof  as  shall  be  material,  into  writmg,  and  shall 
Muiieribe  same  (n) ;"  and  by  s.  3,  the  same  provision  is  made  in  cases 
of  persons  taken  before  a  magistrate  on  a  charge  of  misdemeanour^  or 
enspidon  thereof* 

It  was  holden  on  the  statutes  of  Philip  and  Mary,  now  replaced  as 
above,  that  in  the  cases  of  fefony  to  which  abne  they  extended,  if  a 
magistrate  in  the  presence  of  the  prisoner  took  the  deposition  on  oath 
of  the  party  injured,  or  of  an  accomplice,  who  died  before,  or  was  actually 
insane  at  the  time  of  the  trial  (o),  the  deposition  might  be  read  in  evi- 
dence at  it ;  but  that  if  the  prisoner  was  not  present  at  the  examination, 
it  could  not ;  the  rule  being  universal,  that  where  there  is  no  opportunity 
of  cross-examination,  a  mere  ex  parte  statement,  though  made  on 
oath,  and  under  the  most  solemn  circumstances  as  respects  the  depo- 
nents condition  as  a  dying  man,  is  not  admissible  as  evidence,  except 
in  the  single  instance  of  an  indictment  for  killing  the  deponent  (p). 


(A)  See  JDMm  V.  Letmdm,  5  New  C. 
167. 

(0  3  Bis.  Cm.  106. 

h)  F^ske,  Br.  45. 

(/)  Imperatio€  on  migistrmtat,  R.  v. 
/t0ote,  1  Leach,  310.    8«e  mUi^  p.  9. 

(si)  Ana  it  it  now  Uld  tiMt  nch  In- 
iDraMion  on  oadi  taken  by  a  jvstloa'e 
•lerk,  the  Jvatieo  not  bting  pieeent  In 
the  room,  nor  at  any  Uno  seeing,  exa- 
mining, or  hearing  the  deponent,  le  ivr^ 
gnlar  and  inraflicient  to  foand  proceed- 


i; 


ingfl  on  it,  GeiMUf  ▼.  Seffmtmr,  1  Q.  B. 
E.889. 

[«)  8eetfaiaaeet.ietOQt,an/«,p.  9. 

[0)  Bee.  T.  MenheU  emd  ethen,  1  C. 
Ai  Mar.  147,  mcm  if«  thoagh  witneet'a 
intelleeta  are  ailNted  by  ii^jnries  on  the 
head,  lie  is  expeetod  to  toeoTer  from 
them,  a*  a 

(p)  jR.  ^.  jDktgkTf  Leaeh,  561,  and 
504,  n. ;  Weodeeek'9  eon,  id.  502 ;  1 
Hale,  305 ;  B.  N.  P.  248}  R.  v. 
tee//,  3  T.  R.  790* 
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DEPOSITIOHS. 


Where  the  depoiiiioM  (called  in  the  act  **  in/armadon  itpon  oaih" 
and  including  as  well  the  witnesses'  statements  when  cross-examined  as 
when  examined  in  chief)  are  regularly  taken  down  and  signed  by  the 
magistrate,  and  afterwards  returned  to  the  court  under  7  G.  IV.  c.  64, 
8.  2f  3y  they  will  be  evidence  against  a  prisoner  after  the  deponent's 
death,  though  not  signed  by  the  latter  (^) ;  and  this,  in  misdemeanour, 
as  well  as  felony,  since  the  beneficial  statute  just  cited  (r) ;  but  where 
statements  elicited  from  the  prosecutor's  witness  by  cross-examination, 
on  an  occasion  subsequent  to  that  on  which  he  was  examined  in  chief, 
were  taken  down  and  returned  to  the  court  on  a  sheet  not  signed  by 
the  magistrate,  or  pinned  up  with  a  sheet  containing  evidence  given  in 
chief  for  the  prisouer,  which  was  so  signed,  the  whole  deposition,  as 
well  in  chief  as  on  cross-examination,  was  rejected  as  inadmissible 
agavut  the  prisoner,  the  witness  having  died  before  the  trial  (<).  In 
one  case  the  deposition  of  a  prosecutor  was  taken  before  a  justice,  in 
the  presence  of  a  prisoner,  on  the  $ame  iheei  of  paper  with  those  of 
other  witnesses.  At  the  end  of  the  last  deposition  were  the  words, 
''Sworn  before  me'*  (the  magistrate's  signature).  The  prosecutor  having 
died  before  the  trial,  his  deposition  was  read  in  evidence,  though  it  had 
not  been  signed  in  particular  by  the  magistrate  (/). 

The  deposition,  regularly  taken  as  above,  may  also  be  read  in  evi- 
dence at  the  trial,  if  the  witness  is  proved  to  be  kept  out  of  the  way 
by  the  means  or  procurement  of  the  prisoner  («) ;  and  the  same  has 
been  said  where,  at  the  time  of  trial,  the  witness  is  sick  and  perma- 
nently unable  to  travel  (x).  But  the  case  of  temporary  illness  or  inability 
to  travel  seems  only  to  afford  ground  for  postponing  the  trial  (y).    The 


(q)  R,  y.  Fleming,  Leach,  854.  The 
BtatYite  7  O.  IV.  c.  64,  8.  2,  {anie^  p. 
9,)  does  not  reqvdre  the  deponent  to 
■ign  his  deposition :  per  Parke,  B . ,  Leaek 
T.  £'tm/Mon,  5  M.  &  W.  312. 

(r)  7  G.  IV.  c.  64,  s.  3,  superseding 
R,  ▼.  Pome,  Salk.  281. 

(«)  Reff.  T.  Prance,  2M.&Rob.  207, 
AJdereon  and  Parke,  Bs. 

(0  R'  ▼.  Oebome,  8  C.  &  P.  113; 
Lord  Abmger,  C.  B.,  and  Coleridge,  J. 
In  a  proceeding  which  was  at  atmost  of 
a  penal,  and  not  of  a  criminal  nature, 
viz,  an  appeal  to  the  sessions  against 
an  order  of  filiation,  the  examination  of 
a  single  womsn  before  two  jastices  as  to 
the  father  of  her  child,  taken  in  his  ab- 
sence, was  held  admissible  in  evidence 
before  the  quarter  sessions,  notwith- 
standing her  death  before  the  order  was 
made;   and  being  uncontradicted  was 


held  conclusiTC,  being  taken  under  6 
6.  II.  c.  31,  which  prescribed  the  pur- 
pose and  supplied  the  authority  for  so 
doing.  jR.  ▼.  Clofton,  3  East,  58 ;  a 
case  in  which  the  court  were  strongly 
inclined  to  support  an  order  of  jostioei 
which  had  been  confirmed  on  appesl  to 
the  sessions  ;  and  see  2  Stark.  £▼.  2Dd 
ed.  140,  n.  279. 

(fli)  1  Hale, 305;  2ti{.52;  IPhiLET. 
361 ;  Reg.  t.  WiUhaw,  ante,  p.  508. 

(«)  R.y.HarH»om,^  SC.Tr.492;  R. 
▼.  Morleg,  Kel.  55 ;  1  Hale,  305 ;  2iJ. 
52. 

(y)  jR.  T.  Savage,  5  C.  &  P.  143. 
Per  Patteton,  J.,  dting  2  Stark.  Efid. 
487 ;  S.  P.  per  Qreeeweii,  J.  Reg.  ▼. 
Moore,  Berks  Lent  Ass.  1843.  Case  (rf 
witness  too  near  her  confinement  to  gire 
evidence. 


EXAMINATION   AS  TO   SETTLEMENTS. 
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abseooe  of  a  witness  is  no  ground  for  reading  his  deposition,  though  he 
ctDDOt  be  found  (2). 

Where,  by  mistake,  depositions  are  begun  to  be  taken  and  put  in 
willing  before  the  prisoner  arrives,  the  party  should  be  re-sworn  in  his 
pieseiice,  and  the  depositions  then  read  over  to  the  deponent,  who 
must  state  them  to  be  correct.  The  prisoner  should  then  be  asked,  if 
he  will  ask  the  witness  any  questions,  and  nothing  should  be  returned 
as  a  deposition  unless  he  has  had  an  opportunity  of  knowing  what  was 
said,  and  of  cross-examining  the  witnesses  (a).  The  statements  elicited 
on  cross-examination  should  be  carefully  taken  down,  and  each  sheet 
signed  by  the  magistrates  (6).  The  depositions  may  afterwards  be 
signed  by  the  magistrate,  and  when  returned  by  him  will  be  evidence 
St  the  trial  (c),  if  proved  by  him  or  his  clerk,  who  were  present  when 
they  were  taken ;  as  before  stated  with  respect  to  confessions  (cQ. 

No  mvd  voce  evidence  of  the  deposition  of  a  witness,  (or  of  the  **  ex- 
ammation  "  or  confession  of  a  prisoner,  see  ante^  p.  497,)  when  either 
takes  place  be/ore  a  magutrate^  can  be  admitted  at  the  trial  of  either 
a  felony  or  misdemeanour,  unless  it  be  clearly  proved  that  in  fact  the 
magistrate  neglected  the  duty  of  reducing  it  into  writing,  which  is  im- 
posed on  him  by  7  6.  IV.  c.  64,  s.  2,  3  (e).  What  a  prisoner  says  in 
other  places  is,  of  course,  receivable  on  oral  testimony  (/).  Depositions 
taken  before  a  coroner  under  7  G.  IV.  c.  64,  s.  4,  on  the  oath  of 
persons  afterwards  charged  with  the  murder,  are  not  within  the  purview 
of  the  sessions  {g).  Written  depositions  properly  taken  as  above  be- 
fere  a  magistrate,  are  the  best  evidence  of  the  witness's  statement  on 
that  occasion,  not  only  in  the  proceeding  for  which  they  are  taken, 
but  also  in  all  other  proceedings,  civil  as  well  as  criminal,  in  which  it  is 
sought  to  give  the  witness's  statement  in  evidence  (A). 

Examuuitum  of  Paupers  as  to  Settlements ;  and  herein  of  Soldiers^ 
jr.] — In  general  the  ex  parte  examination  of  a  pauper  touching  his 


(2)  R,  T.  Moriejf,  Kelynge,  55. 
(c)  Jlif .  T.  Arnold,  8  C.  &  P.  621. 
(k)  See  Jlcy.  t.  t^vnee,  ante, 
(e)  JL  T.  Smith,  2  Stark.  R.  208 ; 
Holt,  614 ;  Rum.  &  Ry.  339,  8.  C. 

SI  Hele,  P.  C.  52 ;  ante,  p.  496. 
JLr.Jaeoia,  I  Leach,  310;  R. 
T.  AnnJktre,  id.  202.    See  X^eaek  t. 
Simfaam,  5  M.  ft  W.  309;  Reg.  t.  Wii- 
irnmm,  8  C.  &  P.  662. 

But  a  note  of  a  witneet'e  statement 
before  a  magistrate,  which  was  not 
iigBed  hj  ei&r,  need  not  be  produced, 


and  what  he  said  may  be  proTed  by  any 
one  present.  Jeane  t.  Wkeedon,  2  M. 
&  Rob.  486,  Creaweii,  J. 

(/}  it.  r.  Jaeobe,  1  Leach,  310. 

(^)  As  to  this,  see  Jtcy.  r.  Owen  and 
othere,  9  C.  &  P.  238 ;  Reg.  t.  Pium- 
mer,  C.  &  Kir.  600.  Held  not  eridenoe 
on  indictment  for  murder,  Reg.  y. 
WheeUg,  8  C.  8b  P.  250 ;  R.  t.  Lewie, 
6  id.  161. 

(A)  Leach  v.  Simpeon  et  e/.  5  M.  & 
W.  309. 


536      mxAMiffATitm  as  to  snTtsuBim  or  toLOiEas,  &c. 

settleoMoty  tbough  committed  to  writing  aod  taken  befiwe  two  justioesy 
is  not  admissible  evidence  of  such  settlement  (t) ;  bot  the  examination 
of  a  soUisr,  militiaman,  marine,  4ec.  as  to  his  settlement,  is  made  eri- 
denae  by  clauses  in  the  annual  mutiny  acts,  which  provide  (A),  That 
any  justioe  in  the  United  Kingdom  within  whose  jurisdiction  **  any 
soldier  in  the  regular  army  or  on  the  permanent  staff  of  the  militia, 
having  a  wife  or  child,  shall  be  billeted,  may  summon  such  soldier 
before  him  in  the  place  where  he  is  billeted,  which  summons  he  ii 
hereby  directed  to  obey,  and  take  his  examination  in  writing  up(» 
oath,  touching  the  place  of  bis  last  legal  settlement  in  England,  and 
such  justice  shall  give  an  attested  copy  of  such  examination  to  the 
perMn  examined,  to  be  by  him  delivered  to  his  commanding  officer, 
to  be  produced  when  required,  which  said  examination  and  such  at^ 
tested  copy  shall  be  at  any  time  admitted  evidence  as  to  such  last  legal 
settlement  before  any  justice  or  at  any  geoemi  or  quarter  sessioos,  al- 
though such  soldier  be  dead  or  absent  from  the  kingdom ;  provided 
that  in  case  any  soldier  shall  be  again  summoned  to  make  oath  as 
aforesakl,  then,  on  such  examination  or  such  attested  copy  thereof  be- 
ing produced  by  him  or  by  any  other  person  on  his  behalf  such  soldier 
shall  not  be  obliged  to  take  any  other  oath  with  regard  to  his  legal 
settlement,  but  shall  leave  a  copy  of  such  examinatkw,  or  a  copy  of 
such  attested  copy  of  examination,  if  required. 

On  the  enactments  of  this  kind  which  have  been  long  repeated 
every  year  with  little  variation,  and  have  made  so  material  an  inroad 
on  the  old  determinations  respecting  evidence,  it  has  been  decided, 
first,  that  there  can  be  only  one  attested  copy  in  each  case  entitled  to 
this  privilege,  vtz.  that  which  is  delivered  to  tiie  commanding  officer  (/); 
next,  that  this  examination  must  be  authenticated  before  it  can  be  re* 
ceived  in  evidence,  for  it  is  not  one  of  those  instruments  which  proves 
itself  (m) ;  also  that  it  must  state  that  the  soldier  at  the  time  he  was 
examined  was  billeted  in  the  place  where  the  justices  have  jurisdic- 
tion (n) ;  and  lastly,  that  as  a  copy  is  declared  to  be  evidence,  it  follows 
that  the  original  examination  must  be  admitted  also  (o). 


Exammation  of  a  Prwoner.]— And  by  69  G.  III.  c  12,  s.  28,  " 


ID 


i 


0  R,  T.  Fenyhridfft,  2  East,  54.  (m)  R.  ▼.  mttm  (JWI.),  1  EMt,  R.  13. 

*)  See  1  Vict.  c.  17,  B.  70.   Repeated  («)  R,  ▼.  All  SamU,  Souikamptfrn, 

•s  to  toldim,  in  8  Vict.  c.  8 ;  and  as  (ink.),  7  B.  &  Cr.  78*.    See  5  Ad.  & 

to  mmrintt,  8  Vict,  c  9,  §.  61.  E.  191. 

(0  R.  T.  Clayt<m~le.Moar  (iW.).  5  (o)  JR.  t.  Warley  (ffU.),  $  T.  R.  534. 
T.  R.  704. 


OAT^,   AFFIDAVITS,   AVD   DICLARATIOVS. 


527 


the  cue  of  any  person  having  a  wife  or  chiM,  who  Aall  be  a  prisoner 
bj  warrant  of  cofnmttment  in  any  gaol  or  house  of  correction,  or  in 
the  costody  of  any  keeper  of  such,  or  of  any  constable  or  peace  officer 
by  Tirtue  of  a  warrant  or  commitment,  any  justice  of  peace  may  take 
his  examination  on  oath  in  writing  touching  the  place  of  his  last  legal 
settlement,  whidi  examination  such  justice  shall  sign,  and  it  shall  be 
TcceiFed  and  admitted  in  evidence  as  to  such  settlement  before  any 
justices,  for  the  purposes  of  any  order  of  removal,  so  long  only  as  such 
person  shall  continue  a  prisoner." 

Certificate  of  Pauper's  chargeahilxty — C<»py  of  Order,  Minute,  ^c. 
of  Board  of  Cfuardtans,] — ^These  documents  are  now  made  evidence  in 
some  cases  (jp). 


Oaths  and  Affidavits  in  Courts  of  Justice. —  Voluntary  Oaths  and 
Deetarations,'\ — ^The  5  &  6  W.  IV.  c.  8,  was  passed  for  the  purpose  of 
sobsdtuting  declarations  for  the  oaths  and  affirmations  formerly  neces- 
sary in  many  transactions  of  public  business,  and  for  suppressing  extra- 
judicial oaths  and  affidavits ;  but  being  found  totally  ineflPectual  for 
tbose  objects,  it  was  repealed  within  three  months  after,  by  6  &  6 
W.  nr.  c.  62,  which  substitutes  more  considered  enactments. 


* 


(p)  By  s.  69  of  7  &  8  Vict  c.  101, 
CpMMd  9th  Avgnit,  1844,)  it  is  lawful 
ir  any  board  of  gaardiana,  or  dbtriot 
board  at  any  meeting  thereof,  to  make  a 
ceiiifUate  in  the  form  or  to  the  effect 
eQBtaincd  in  the  achedole  of  thia  act 
■aiked  (C),  and  erery  anch  certificate, 
nd  every  ecpjf  qfa  mhmte  qfany  order, 
coapbinty  claim ,  appUcatioB,  or  antho- 
ritj  of  any  anch  board  of  gnardiana,  or 
utrict  board,  parporting  reapectiTely 
to  be  rigned  by  the  presiding  dliairman 
of  raeh  goardiaoa  or  district  board,  and 
to  be  sealed  with  their  seal,  and  to  be 
ooaaterngnedby  their  clerk,  shall,  unless 
the  eontrary  be  shown,  be  taken  to  be 
•Bfidcnt  proof  of  the  truth  of  all  the 
ststements  contained  in  such  certificate, 
tad  of  the  directions  respecting  such 
order,  &c.  haTing  been  given  as  alleged 
ia  the  copy  of  such  minute,  and  shall  be 
nostred  in  evidence  accordingly  by  and 
before  all  courts  of  justice,  and  all  jus- 
tices, without  any  proof  of  tiie  signaturea 
or  of  the  official  characters  of  the  persons 
<igaing  the  same,  or  of  such  seal  or  of 
taeh  meeting,  and  that  for  the  purpose 


of  making  any  order  of  removal  or  other 
order,  no  further  or  other  evidence  of 
ehavgeability  than  anch  certificate  ahsU 
be  required,  provided  that  every  anch 
order  bear  date  within  twenty-one  days 
next  after  the  day  of  the  date  of  such 
certificate. 

CerUfleate  om  M  Schedule  (C). 
Hue  board  of  guardians  of  the  poor  of 

the  union  or  pariah  of  do 

hereby  certify  that  on  the  day  of 

,  A.  B.,  and  his  wife  C.  D.,  and  his 

child  E.  B.,  I>ecame  chargeable  to  the 

parish  of in  the  said  union  (or  to 

the  said  union).  In  testimony  whereof 
the  common  seal  of  the  said  guardians 
is  hereunto  affixed,  at  a  meeting  of  their 
board  this day  of ,  18 — . 

©(Signed)  W.  J.   Presiding 
Chairman  of  the  said  Board. 
(Countersigned)  C.  D.  Clerk 
[or  acting  as  Clerk]  to 
Uie  Board  of  Guardians 

of . 

And  see  5  &  6  Vict.  c.  57,  s.  17, 
passed  30th  July,  1842,  legalising  a 
nearly  similar  cer&ficate. 
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0ATH8— DECLARATIONS^AKCIENT   DBEDS. 


By  sections  6  dr  7  of  the  latter  act^  nothing  in  it  extends  to  dispense 
with  administering  the  oath  of  allegiance,  or  any  oath,  solemn  affirma- 
tion, or  a£Bdavit,  which  now  is  or  may  hereafter  be,  or  be  required  to 
be  made  or  taken  **  in  any  judicial  proceeding  in  any  court  of  justice, 
or  in  any  proceeding  for  or  by  way  of  summary  conviction  before  any 
justice  or  justices  of  the  peace."  Sect.  13  recites  that  a  practice  had 
prevailed  of  administering  and  receiving  oaths  and  affidavits  volunta- 
rily (9)  taken  and  made  in  matters  not  the  subject  of  any  judicial  in- 
quiry, nor  in  anywise  pending  or  at  issue  before  the  justice  of  the  pesce 
or  otiier  person  by  whom  such  oaths  or  affidavits  have  been  administered 
or  received,  and  that  doubts  have  arisen  whether  or  not  such  proceed* 
ing  is  legal ;  and  then  enacts,  for  the  more  effectual  suppression  of  sach 
practice  and  removing  such  doubts,  "  That  it  shall  not  be  lawful  for 
any  justice  of  the  peace  or  other  person  to  administer,  or  cause  or  allow 
to  be  administered,  or  to  receive,  or  cause  or  allow  to  be  received,  any 
oath,  affidavit,  or  solemn  affirmation,  touching  any  matter  or  thing  (r) 
whereof  such  justice  or  other  person  hath  not  jurisdiction  or  cognisance, 
by  some  statute  in  force  for  the  time  being :  Provided  always,  that  no- 
thing herein  contained  shall  be  construed  to  extend  to  any  oath,  affidavit, 
or  solemn  affirmation  before  any  justice  in  any  matter  or  thing  touchiDg 
the  preservation  of  the  peace,  or  the  prosecution,  trials  or  punishmefU 
0/ offences,  or  touching  any  proceedings  before  either  of  the  houses  of 
parliament,  or  any  committee  thereof  respectively,  nor  to  any  oath,  affi- 
davit, or  affirmation,  which  may  be  required  by  the  laws  of  any  foreign 
country  to  give  validity  to  instruments  in  writing,  designed  to  be  used 
in  such  foreign  countries  respectively"  (j). 

• 

Ancient  Deeds.] — Deeds  purporting  upon  the  face  of  them  to  be 


(g)  See  13  Car.  II.  c.  12,  s.  A,  whicli 
aboUshed  purgation  of  crimes  by  Tolun- 
taiT  oath. 

(r)  In  indictments  for  breach  of  this 
act,  it  must  be  sTcrred  what  was  the 
"matter  or  thing"  touching  which  the 
oath  was  administered.  Rig,  t.  Nott,  4 
Q.  B.  R.  768 :  12  L.  J.  (M.  C.)  142;  1 
C.  &  Mar.  288;  but  not  the  particulan 
of  the  oath  or  statement  sworn  to,  ibidm 
Semble. 

(«)  5  &  6  W.  IV.  c.  62,  B.  18,  redting 
whereas  it  may  be  necessary  and  proper 
in  many  cases  not  herein  specified  to  re* 
qnire  confirmation  of  written  instruments, 
or  allegations  or  proof  of  debts,  or  of  the 
execution  of  deeds  or  other  matters, 


enacts,  that  it  shall  be  lawful  for  any 
justice  of  the  peace,  notary  public,  or 
other  officer  now  by  law  authorised  to 
administer  an  oath,  to  take  and  reeeiTe 
the  declaration  of  any  person  rolontarily 
making  the  same  before  him  in  the  form 
In  the  schedde  to  the  act  annexed,  and 
if  any  declaration  so  made  shaU  be  ftlie 
or  untrue  in  any  material  particalar,  the 
person  wilfully  making  such  false  dedara* 
tion  shall  be  deemed  guilty  of  a  misde- 
meanour. 

This  section  has  been  held  to  ex- 
tend not  only  to  the  declarations  men- 
tioned in  the  act,  but  to  erery  other  sort 
of  declaration,  Reg,  r.  Boy»9i,  1  C.  & 
Kir.  65. 
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tliirty  yean  oM  or  upwards,  may  be  given  in  evidence  without  proof  of 
eiecutioo  ;  but  some  account  of  what  custody  they  are  produced  from, 
and  other  circumstances  to  show  the  fairness  of  the  exhibition,  may  be 
necessary  to  entitle  them  to  unqualiBed  credit.  If  there  be  any  erasures 
or  interlineations,  or  other  circumstances  to  create  doubts,  such  circum- 
stances must  be  accounted  for,  to  rebut  the  presumption  of  fraud  or 
^hrication  (/).  In  other  cases,  the  only  proof  of  deeds  or  other  writings 
to  which  there  are  subscribing  witnesses,  is  by  calling  one  of  them ; 
anless  all  be  dead,  or  beyond  seas,  or  incompetent ;  when  the  proof  is 
by  showing  the  handwriting  of  one  of  them,  and  the  identity  of  the  wit- 
oe»  to  the  deed  with  the  person  whose  handwriting  is  proved. 

Copies  J] — It  may  be  laid  down  as  a  general  rule,  that  wherever  ori- 
ginal instruments  can  be  obtained,  no  inferior  evidence  of  their  contents 
is  admissible;  but  where  the  record,  the  contents  of  which  it  is  neces- 
sary to  give  in  evidence,  is  public  property,  and  cannot  be  obtained  by 
subpoena,  or  other  process,  from  the  place  where  it  ought  always  to 
remain;  or  where,  though  private  property,  it  is  not  produced  by  the 
porty  possessing  it  on  notice  or  subpoena ;  or,  in  such  instances  as 
parish  r^bters,  and  other  depositaries  where  the  contents  concern  the 
poUic,  attested  copies  of  such  records  and  entries  are  good  evidence  (u). 
A  copy  of  a  letter  taken  by  a  machine  worked  by  the  witness  who  pro- 
daces  the  copy  may  be  proved  by  him  as  secondary  evidence  (.t). 

Private  Writings  not  under  Seal^  are  proved  by  evidence  of  the 
handwriting  of  the  party  by  whom  they  purport  to  be  written  or  signed. 
TJiis  proof  may  be  given  either  by  a  person  who  has  seen  the  party 
write ;  or  by  one  ^ho  has  received  letters  from  him  in  the  course  of 
correspondence,  and  acted  on  them  (y).  It  is  never  necessary  that  a 
witness  should  swear  positively  to  handwriting ;  it  is  sufficient  if,  having 
means  of  knowledge,  he  swears  that  he  believes  it  to  be  the  handwriting 
of  the  individual  alleged  to  be  the  writer ;  this  belief  may  be  formed  even 
from  once  seeing  the  party  write  (2) ;  and  it  will  be  a  question  whether, 
ttnder  all  the  circumstances,  the  belief  is  such  as  the  jury  can  safely  act 
00.  **  All  evidence  of  handwriting,  except  where  the  witness  sees  the 
document  written,  is,  in  its  nature,  comparison.     It  is  the  belief  which 


« 


(0  Bal.  N.  P.  255. 

(•)  Peake,  Et.  91.  See  ta  to  indo- 
nn  awirds,  ante,  p.  522. 

{*)  Simpmm  y.  Thoreton,  2  M.  & 
Bob.  433. 

(y)  Layft^M  eese,  6  St.  Tri.  275 ;  Cory 


▼.  Pitt,  Pealce,  Et.  App.  85 ;  cases  col- 
lected, 2  Phill.  £▼.  9th  ed.  273. 

{z)  Harrington  v.  Fry,  Ry.  &  M. 
N.  P.  C.  90  ;  Lewis  r.  Sapio,  M.  &  M. 
49. 
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the  wltneii  entertaitit  on  comparing  the  writing  in  question 
exemplar  in  his  mind  derived  from  some  preTions  knowledge^  (a). 


nn 


Stamps  on  InsirumenU.] — Before  concluding  ali  which  space  admks 
respecting  documentary  evidence,  it  may  be  laid  down  as  9L$emeral  rale, 
at  least  for  the  purpose  of  all  those  instruments  that  are  likely  to  ooine 
in  question  before  a  court  of  session  of  the  peace,  that  whenever  an  in- 
strument becomes  in  any  way  the  direct  subject  of  a  prosecuSioiiy  u 
cannot  be  given  in  evidence^  unless  it  have  the  proper  stamp,  because, 
by  the  stamp  acts,  it  cannot  be  read  as  a  genuine  instnimeat  unless 
stamped  according  to  their  provisions.     Snch  an  instrument,  howerer, 
being  without  a  stamp,  or  having  an  improper  stamp,  is  admissible  as 
evidence  for  collateral  purposes.    Thas,  though  in  a  prosecotioB  for 
stealing  an  unstamped  instmment  sent  in  a  letter,  which  to  give  it  emjf 
value  must  have  a  stamp,  it  cannot  be  produced  in  evidence  against  a 
letter  carrier  to  prove  the  stealing  of  the  instrument  itwelf;  yet  it  may 
be  produced  merely  as  a  piece  of  paper  which  can  be  identified,  in  order 
to  prove  the  purloining  of  the  letter  {b). 


(a)  Per  Paitetan,  J.,  5  Ad.  &  E.  730. 
The  oovrt  of  qveea'a  bendi  first  hdd, 
in  Doe  d,  Ptrry  y.  Newttm^  5  Ad.  &  E. 
514,  that  no  writing  irrelevant  to  the 
iienes  joined,  can  be  handed  to  a  jnry 
to  enable  them  to  inf titate  a  compariion 
with  the  dispated  signature,  (except  in 
the  case  of  ancient  docnments,  where 
the  age  of  the  handwritfaig  is  a  pore 
question  of  skill,  see  2  Phill.  Et.  9th  ed. 
258,  &c.).  They  next  decided  that  a 
paper  pnrporting  to  be  sigiied  by  the  de- 
fendant, but  not  being  pert  of  the  proofs 
in  the  cause,  could  not  be  placed  ixk  a 
witness's  hand  in  order  to  ask  his  opinion 
whether  it  was  the  defendant's  signature 
OHffiie  ▼.  Ivory,  11  Ad.  &  E.  322.  But 
in  Yownge  t.  Hmmer,  1  C.  &  Kir.  51, 
it  was  held  by  AJder»on,  B.,  after  con- 
sulting the  other  barons,  that  where  a 
witness  denies  the  rfgoature  in  dispute, 
to  be  in  a  party's  himdwriting,  he  may 
have  another  writing  put  in  his  hand,  and 
be  asked  if  thst  is  the  signature  of  the 
party ;  and  if  he  answers  that  it  is,  may 
be  asked,  Does  the  signature  in  this 
paper,  which  you  say  is  genuine,  contain 
or  want  the  same  peculiarities  which 
you  haye  before  stated  as  your  reason 
that  the  signature  in  dispute  is  not  ge- 
nuine? Aldenon,  B.,  has  since  stated 
the  question  to  be,  does  it  not  enable 


the  jury  to  appreciate  tiie  testimony  ^iren 
by  the  witness;  see  8 M.&W.  125.  In 
Bromley  ▼.  Bfmrritr,  Parke,  B.,  at  niai 
prius  acted  on  Vounye  ▼.  Homner,  saying 
the  thing  to  be  judged  of  by  the  jury  in 
dodding  on  the  issne  is»  whether  the 
opinion  and  belief  of  the  witnesa  on  the 
question  is  of  Tslue  or  not.  A  new  trial 
i  pending  on  other  gnmnds. 

In  Doe  d,  Mudd  ▼.  amcktrmare,  & 
Ad.  &  E.  703,  the  judges  of  Q.  B.  dif- 
fered in  opinion  wlietlier  a  witneae  [an 
inspector  of  handwriting  from  the  boik 
of  fiSngland]  who  had  before  hia  appear- 
ance at  the  trial  seen  the  signatvrea  on 
the  depositions,  and  the  detadied  aigna- 
tures,  and  who  had  thus,  as  he  said,  ac- 
quired a  knowledge  of  tho  chameter  of 
the  handwritings  might  be  asked,  Whe- 
ther he  belicTed  the  signature  on  the 
disputed  will  to  be  the  handwrfting  of 
the  person  who  wrote  the  other  aigna- 
tures  which  he  had  seen;  see  2  Phill. 
Et.  9d&  ed.  262. 

The  opinion  of  a  witnesa  aa  to  the 
handwriting  of  a  paper  not  in  eridenee 
in  the  cause  cannot  be  contradicted,  for 
it  raises  a  collateral  issue,  Hmgkee  t. 
Boyere,  8  M.  &  W.  123. 

(b)  R.  ▼.  Pooley,  3  B.  &  P.  317; 
10  M.  &  W.  308. 
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But  when  an  agreement  on  a  paper  proved  to  have  been  unetamped 
at  the  time  it  was  signed,  bad  been  destroyed,  parol  etidence  of  its 
contents  was  not  allowed  to  be  given,  even  though  it  appeared  that  it 
had  been  so  destroyed  by  the  wrongful  act  of  the  party  who  took  the 
objection  (c) ;  but  in  the  absence  of  evidence  of  the  fact  that  it  was  un- 
stamped when  destroyed,  no  presumption  of  the  want  of  stamp  ari8es(<f). 
When  an  instrument  is  ofiered  in  evidence  widiout  the  stamp  required 
by  law,  the  opposite  counsel  should  ask  to  see  it,  and  object  immedi- 
ately ;  for  as  the  defect,  e.  g.  the  absence,  or  too  small  amount,  of  the 
stamp,  appears  on  the  face  of  it,  it  will  be  too  late  to  do  so  after  it  has 
been  put  in  and  read  (e),  even  if  that  has  happened  from  accidental 
neglect  of  the  counsel,  after  having  asked  to  see  It  (y*). 


SECTION  XI. 

Of  THE  COMPETEHCT  OF  WITNESSES. 

What  Persons  are  Competent.] — Since  the  act  of  6  dc  7  Vict, 
c.  85,  it  may  be  said  that  nearly  all  the  parties  who  are  disqnahfied 
from  giving  evidence  are  those  who,  from  tender  age  or  defect  of 
intellect,  are  incable  of  understanding  the  obligation  of  an  oath, 
and  those  who,  from  a  total  and  admitted  want  of  religious  belief, 
are  incapable  of  feeling  its  obligations,  or  those  who,  from  their  in- 
timate connexion  of  husband  and  wife  are,  in  the  eye  of  the  law,  iden- 
tified ;  for  after  much  previous  legislation  in  a  like  direction  (^),  that 


(c)  Ri^^hier  t.  fFrigMt^  2  B»  &  Aid. 
478.  See  A.  v.  Oagtie  Mortm,  3  B.  & 
AM.  558;  WWUmU  v.  StmigMom,  2 
Stark.  C.  N.  P.  292.  The  reaaon  is,  to 
present  f raad  on  the  rerenae :  per  Pwrke, 
B„  QUn  Y.  SwMh,  ft  Tyr.  18. 

(4  Wktatiey  tmd  tmoiher  ▼.  ffii- 
HmM,  Tft.  8l  Or.  1048 ;  1  M.  &  W. 

(e)  MM  m»d  mother  r.  Woods,  7  AA, 
ft  E.  114 ;  2  Ner.  ft  P.  117.  Seem,  if 
ai  in  the  case  of  a  eheok  on  a  banker, 
drawn  oat  of  distanoe  or  pott  dated,  the 
deflbct  requires  extrinsic  evidence  to 
esUblish  it;  in  which  cue  the  party 
■ffNted  by  it  may,  after  it  has  been  read, 
proTc  it  to  be  pott  dated,  ftc 

(/)  Pbss  T.  Wegiier,  7  Ad.  ft  B. 
116,  n. 

iff)  PmrieUtnms,  Pmish  Qgteers,  ife. 
how  mode  WUmsoee  hrforo  184S.]— 


The  inhabltanti  of  parishes,  ftc.  were 
formeriy  not  admissible  witnesses  to 
prove  the  commission  of  offences  within 
their  parishes,  ftc.  for  which  pecnniary 
penalties  were  inilietod,  applicable  to 
the  vse  of  their  poor. 

Bat  it  was  provided  in  1787,  27  O. 
III.  c.  29,  that  the  "inhabitanU  of  erery 
paririi  shoold  be  deemed  competent  wit- 
nesses for  the  purpose  of  proving  the 
commission  of  any  offence  within  the 
limits  of  their  paririi,  notwithstanding 
the  penalty  incurred  by  such  offence,  or 
any  part  thereof,  may  be  given  to  the 
poor  of  such  parish,  or  otherwise,  for  the 
benefit  or  use  or  in  aid  or  exonerstion  of 
such  parish ;  so  as  the  penalty  to  be  re- 
covered shall  not  exceed  the  sum  of 
20/.' '  And  this  exception  to  the  general 
rule  of  incompetency  from  interest  was 
tother  extended  in  1814,  M  O.  III.  c. 
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act  (A)  has  opened  the  witness-box  to  by  far  the  greater  mass  of  the 
persons  hitherto  incompetent  irom  infamy  or  interest,  the  weight  of  their 
evidence  being  of  course  estimated  accordingly  (A). 


107;  linee  which  "  no  inhabitant  or  per- 
■on  rated,  or  liable  to  be  rated,  to  any 
rates  or  cesBes  of  any  district,  parish, 
township,  or  hamlet,  or  wholly  or  in  part 
maintained  or  supported  thereby,  or  exe- 
cuting or  holding  any  office  thereof  or 
therein,  shall,  before  any  court  or  persons 
whatsoever,  be  deemed  and  taken  to  be, 
by  reason  thereof,  an  incompetent  witness 
for  or  against  such  district,  parish,  &c.  in 
any  matter  relating  to  such  rates  or 
cesses;  or  to  the  boundary  between 
such  district,  &c.  and  any  adjoining  dis- 
trict, &c. ;  or  to  any  order  of  removal  to 
or  from  such  district,  &c. :  or  the  settle- 
ment of  any  pauper  in  such  district,  &c. ; 
or  touching  any  bastards  chargeable,  or 
likely  so  to  be,  to  such  district,  &c. ;  or 
the  recovery  of  any  sums  for  the  charge 
or  maintenance  of  such  bastards ;  or  the 
election  or  appointment  of  any  officer 
or  officers ;  or  the  allowance  of  accounts 
of  any  officer  of  such  district." 

This  act  was  at  one  period  held  not  to 
render  inhabitants  rated  to  highway  rate, 
or  liable  to  be  so  rated,  competent  wit- 
nesses for  the  district  indicted  for  not 
repairing  a  highway,  Orenden  v.  Pal' 
mer,  2  B.  &  Adol.  236 ;  R.  v.  BUhap'i 
AMckland,  1  M.  &  Rob.  286.  See  also 
M,  V.  Wobum,  10  East,  398,^ot/.  That 
decision,  however,  with  some  others 
which  were  founded  on  it,  was  afterwards 
denied  to  be  law,  Doe  d.  Btmiibeer.  Ad- 
der/cy,  8  Ad.  &£.  502 ;  3N.&P.634; 
Hoe  V.  CockeU,  4  Ad.  &  E.  488 ;  1  M. 
&  Rob.  286. 

And  afterwards,  in  order  to  remove  all 
doubt  whether  persons  are  by  law  com- 
petent to  give  evidence  in  eases  where 
they  have  been  formerly  held  to  be  dis- 
qualified by  the  liability  to  pay  parochial 
rates,  it  was  enacted,  3  &  4  Vict.  c.  26, 
s.  1,  that  from  and  after  3rd  July,  1840, 
no  person  called  as  a  witness  on  any  trial, 
in  any  court  whatever,  may  and  shall  be 
disabled  or  prevented  from  giving  evi- 
dence by  reason  only  of  such  person  being, 
as  the  inhabiiant  [including  owner§ 
of  property  let  to  tenants  though  owners 
do  not  inhabit,  Reg.  v.  Doddmgion  {Ink), 
1  Q.  B.  R.  411,  see  1  B.  &  Aid.  87]  of 
any  parish  or  township,  rated  or  assened 
or  liable  to  be  rated  or  assessed,  to  the 


relief  of  the  poor,  or  for  and  towards  the 
maintenance  of  church,  chapel,  or  high- 
ways, or  for  any  other  purpose  whaterer. 

The  overseer  of  a  parish  appealing  to 
sessions,  was  held  not  a  competent  wit- 
ness to  prove  the  notice  of  appeal,  Big. 
V.  Baih  (Recorder),  9  Ad.  &  E.  871 ;  1 
p.  8c  D.  622,  8,  C.  (H.  1839).  See  11 
EaMt,b7S,  R.Y.Hardwiek.  But  it  was 
enacted,  3  &  4  Vict.  c.  26,  s.  2,  that 
**  no  churchwarden,  overseer,  or  other 
officer.  In  or  for  any  parish,  township, 
or  union,  or  any  person  rated  or  as- 
sessed, or  liable  to  be  rated  or  assessed 
as  aforesaid,  shall  be  disabled  or  pre- 
vented from  giving  evidence  on  any 
trial,  appeal,  or  other  proceeding,  by 
reason  only  of  his  being  a  party  to  soch 
trial,  &c.,  or  of  his  beiog  liable  to  coiti 
in  respect  thereof,  when  he  shall  be  only 
a  nominal  party  to  such  trial,  &c,  and 
shall  be  only  liable  to  contribute  to  such 
costs  in  common  with  others  the  rate- 
payers of  such  parish,  &c."  It  may  de- 
pend on  circumstances  whether  over- 
seers would  be  allowed  the  costs  in  their 
account,  see  per  lAttledale,  J.,  in  Reg. 
V.  Bath  (Recorder),  9  Ad.  &  E.  715; 
and  4  &  5  W.  IV.  c.  76,  a.  82,  makiog 
overseers  primarily  liable. 

InhabitanteqfCountie».']^^Thonf^  on 
indictments  against  individuals  for  the 
non-repair  of  bridges,  and  the  highways 
thereto  belonging,  inhabitants  of  the 
county  were  long  ago  declared  competent 
witnesses  for  &e  prosecution,  1  Ann. 
Stat.  1,  c.  18,  s.  13;  see  15  East,  474; 

1  B.  &  Aid.  66,  and  they  aoem  to  hare 
been  always  admissible,  R»  v.  Carpenter, 

2  Show.  47.  And  in  prosecutions  against 
a  parish  or  a  county,  an  inhabitant  of 
either  was  always  a  competent  witness 
for  the  d^endamte,  being,  in  hct,  them- 
selves indicted,  1  Stark.  Bv.  2nd  ed. 
141  ;1  Phil.  Ev.  139, 9tbed. 

(A)  By  6  &  7  Vict,  c  85,  passed  22nd 
Aug.  1843,  and  intituled  <*  An  act  for  im- 
proving the  law  of  evidence,"  it  is  recited  in 
the  preamble,  that  the  inquiry  after  truth 
in  courts  of  justice  is  often  obstructed  by 
incapacities  created  by  the  present  law, 
and  that  it  is  desirable  that  full  informa- 
tion as  to  the  facta  in  issue,  both  in  crimi- 
nal and  in  civil  cases,shonld  be  laid  before 
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).  The  first  class 

Persons  incompetent  from  Defect  of  Understanding,  or  Ignorance^ 
as  childreny  lanatics,  idiots,  and  ignorant  adults.  Mere  youth,  how- 
erer  tender,  although  a  proper  ground  for  cautious  investigation  as  to 
the  nnderstanding  of  a  child,  is  never  in  itself  a  reason  for  rejecting  its 
testimony.  Upon  this  subject,  experience  shows  that  no  certain  rule 
as  to  age  could  be  adopted  with  propriety ;  if  the  child,  of  how  tender 
age  soever,  comprehends  the  difference  between  truth  and  falsehood, 
and  believes  that  falsehood  is  a  crime,  and  will  be  punished  by  God  in 
a  future  state,  he  may  be  sworn  and  examined ;  whereas  if  he  has  no 
SDch  sense,  though  of  an  age  when  such  knowledge  might  reasonably 

the  persons  who  are  appmnted  to  decide 
vpoa  them,  and  that  such  persons  should 
exerdae  their  judgment  on  the  credit  of 
the  witnesses  adduced,  and  on  the  truth 
of  their  testimony ;  and  it  is  then  enacted, 
that  no  person  offered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  tnoa* 
paeity/rom  crime  (Qk.  unreversed  out- 
lawry in  treason  or  felony,  CoUier*e  eaee, 
SirT.  Ray.  639,)  or  iniereet  from  giving 
evidence,  either  in  person  or  by  deposi- 
tion, according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or 
of  any  matter  or  question  or  on  any  in- 
quiry arising  in  any  suit,  action,  or  pro- 
ceeding, dVil  or  criminal,  in  any  court, 
or  before  any  judge,  jury,  sheriff,  coro- 
ner, msgistimte,  officer,  or  person  having, 
by  law  or  by  consent  of  parties,  autho- 
ritj  to  hear,  receive,  and  examine  evi- 
dence ;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evi- 
dence on  oath,  or  solemn  affirmation  in 
those  cases  wherein  sffirmation  is  by 
Uw  receivable,  notwithstanding  that 
tvch  person  may  or  shall  have  an  lii/er- 
ui  iM  tJke  mtatter  m  fueetion,  or  in  the 
tteni  ef  the  trimi  qf  eny  ieeue,  matter, 
puttiomf  or  mfury,  or  qfthe  emit,  action, 
or  fTOceeding  in  which  be  is  offered  as 
a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have 
been  previously  convicted  of  any  crime 
or  offence. 

Provided  that  thit  act  shall  not  render 
competent  any  party  to  any  suit,  action, 
or  proceeding  individnally  named  in  the 
record,  or  any  lessor  of  the  plaintiff,  or 
tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other 
person  in  whose  right  any  defendant  in 
Rpkvin  may  make  cognisance,  (see  2  Ad. 


&  B,  333,  like  previous  law,)  or  any  per- 
son in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  de- 
fended, either  wholly  or  in  part,  or  the 
husband  or  wife  of  such  persons  respec- 
tively. 

Provided  also,  that  this  act  shall  not 
repeal  any  provision  in  the  Wills  Act,  7 
W.  lY.  &  1  Vict,  c  26,  (see  11 M.  8c  W. 
45,  Hawkeworth  v.  Showier.  The  "  m- 
tereet'*  must  be  in  the  euititeelfi  for 
the  act  does  not  alter  the  personal  situa- 
tion of  the  witness  as  to  himself,  per 
TUdal,  C.  J.,  Pitt  t.  Badham,  Qloc. 
Summer  Assise,  1844.) 

Provided  also  that  in  courts  of  equity 
any  defendant  to  any  cause  pending  in  any 
such  court  may  be  examined  as  a  witness 
on  the  behalf  of  the  plaintiff  or  of  any 
co-defendant  in  any  such  cause,  saving 
just  exceptions ;  and  that  any  interest 
which  such  defendant  so  to  be  examined 
may  have  in  the  matters  or  any  of  the 
matters  in  question  in  the  cause  shall 
not  be  deemed  a  just  exception  to  the 
testimony  of  such  defendant,  but  shall 
only  be  considered  as  affecting  or  tending 
to  affect  the  credit  of  such  defendant  as 
a  witness. 

By  8.  2,  wherever  in  any  legal  pro- 
ceedings whatever  legal  proceedings 
may  be  set  out,  it  shall  not  be  ne- 
cessary to  specify  that  any  particular 
persons  who  acted  as  jurors  had  made 
affirmation  instead  of  oath,  but  it  may 
be  stated  that  they  served  as  jarymen,. 
in  the  same  manner  as  if  no  act  had 
passed  for  enabling  persons  to  serve  as 
jurymen  without  oath. 

Since  53  6.  III.  c.  127,  s.  3,  no  civil 
disability  attached  to  persons  suffering 
under  ecclesiastical  censures. 
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be  expected,  lie  cannot  be  sworn  (t).  The  same  rale  applies  to  persons 
who  are  sormised  to  be  insane  or  idiots;  the  court  is  to  be  satisfied  by 
its  own  examination  of  the  state  of  their  intellects,  and  will  admit  or 
exclude  their  testimony  as  may  seem  best  to  its  discretion.  A  person 
with  a  mere  organic  defect,  as  one  who  is  deaf  and  dumb,  is  not,  on 
that  account,  incompetent,  provided  it  appears  from  die  examination 
of  those  who  are  acquainted  with  his  habits  that  he  has  a  sense  of  the 
obligation  of  an  oath  on  the  conscience  and  a  power  of  understanding 
and  answering  questions  {k).  In  this  case,  some  person  acquainted 
with  the  signs  by  which  he  is  accustomed  to  convey  his  meaning  must 
be  sworn  truly  to  interpret  between  the  court  and  the  witness ;  and 
being  so  sworn  (/),  must  first  interpret  and  explain  to  him  the  oath, 
and  inform  the  court  that  he  understands  and  accepts  it ;  and  then 
must  interpret  to  him  the  questions  asked,  and  return  his  answers  as  he 
gives  them ;  and  if,  after  the  jury  are  charged,  the  witness,  though 
adult  and  of  sufficient  intellect,  appears  to  have  no  idea  of  a  fiitare 
state  of  rewards  and  punishments,  an  acquittal  should  be  directed  (m). 
In  cases  of  great  importance,  where  a  child,  who  is  a  necessary  witness 
to  support  the  charge,  is  found  unfit  to  give  evidence  from  the  mere 
absence  of  instruction,  a  judge  will  sometimes  postpone  the  trial  till 
the  next  assizes,  in  order  that  the  child  may  be  properly  taught  in  the 
interval ;  but  this  course  can  scarcely  be  called  for  by  any  case  likely 
to  occur  at  sessions  (n). 


2 .  Persons  incompetent  from  Wan  t  ofReliffious  Belief.] — The  second 
class  of  persons  incompetent  are  those  who  deny  all  religious  sanctioos 
of  every  kind,  and  who,  therefore,  understand  no  peculiar  sanctity  in 
an  appeal  to  heaven.  It  is  not,  however,  necessary  that  the  party 
should  believe  in  the  Old  or  New  Testament ;  nor  is  it  any  objection 
that  his  belief  is  of  the  wildest  or  most  superstitious  kind;  if  he 
believes  in  a  superior  intelltgence,  the  punisher  of  falsehood  in  a  future 
state,  he  is  a  competent  witness  (o).  Jews,  Mahometans,  Gentoos,  and 
Deists,  may,  therefore,  be  sworn  in  such  manner  as,  according  to  their 
own  apprehension,  is  binding  on  their  consciences,  and  if  they  are  guilty 
of  perjury  are  liable  to  prosecution  for  perjury  (/?).     It  has  been  some- 


(0  1  Stark.  Et.  2nd  ed*  93;  2  id. 
407 1  1  Lasoh,  257,  JBr«nffr'«  com. 
\k)  R.  V.  JRicflM,  1  Leseh,  408. 
rf)  8m  form  of  oath,  Mte,  p.  498,  n. 
(m)  H.  ▼.  IToilt,  1  Mood.  C.  C.  R. 

se. 


(•)  See  note  tolL  v.  WMte,  1  Leadi, 
480. 

(a)  OmieMmdY.Bmrktr.ymth^^i 
S.  C.  1  Atk.4ft;  1  Will.  84. 

(p)  JMa^  ▼.  Xciytlon,  2  Kcb.  314. 
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timet  allowed  to  a  cooniel  to  question  witnesses  on  the  voir  dire  as  to 
their  religions  belief;  bat  it  may  be  doubted  whether  a  witness  would 
not  be  justified  in  insisting,  when  so  questioned,  on  the  simple  answer 
that  he  considers  the  oath  administered  in  the  usual  form  binding  on 
his  own  ooDScienee,  and  in  declining  to  answer  further;  for  a  con- 
fession, thos  forced  from  him,  of  a  disbelief  in  a  state  of  retribution, 
would  certainly  be  esteemed  as  disgraceful  in  a  court  of  justice,  and 
there  seems  no  reason  why  a  person  should  thus  be  taxed,  perhaps  to 
his  own  infinite  prejudice,  merely  because  he  appears  to  perform  a 
public  duty  in  obedience  to  a  subpoana.  At  all  events,  it  is  quite  clear 
that  a  witness  may  properly  refuse  to  answer  any  questions  which  go 
beyond  an  inquiry  into  his  belief  in  a  superior  being  to  whom  roan  is 
answerable ;  and  that  it  is  the  duty  of  counsel  to  refuse,  however 
arged,  to  put  such  questions,  which  are  altogether  impertinent  and 
vexatious. 

The  common  and  regular  way  of  swearing  by  a  Christian  is  on  the 
four  EyangelistB,  viz,  the  New  Testament  {q).  All  witnesses,  indeed, 
must  be  sworn  after  a  form,  the  obligation  of  which  they  acknowledge ; 
as  a  Jew  on  the  Pentateuch  or  Old  Testament,  with  his  head  covered  (r) ; 
a  Mahometan  on  the  Koran  (s) ;  a  Gentoo,  by  touching  with  his  hand 
the  foot  of  a  Brahmin  or  priest  of  his  religion  ;  a  Brahmin,  by  touching 
the  hand  of  another  such  priest  {t) ;  a  Chinese,  by  breaking  a  china 
saucer  («) ;  a  Scotch  covenanter,  or  member  of  the  kirk,  by  holding  up 
the  hand  without  kissing  the  book  (or);  but  if  a  witness  himself  declares 
that  he  acknowledges  the  sanction  of  the  oath  in  the  usual  form,  there 
seems  no  just  ground  for  troubling  him  with  further  questions.  It  is 
certain,  that  in  whatever  form  he  consents  to  be  sworn,  e.  g.  if  though 
Christian  he  declines  to  be  sworn  on  the  New,  but  consents  to  be  sworn 
on  the  Old  Testament  (y),  he  may  be  afterwards  asked  whether  he 
hold  such  oath  binding  on  his  conscience ;  but  not  whether  he  con- 


■1 


(f)  See  per  Lu^  C.  J.,  Stnunge, 
1114,  H.  T.  Botworth:  dting  1  El.  c.  1, 
1. 19.  The  emnratioa  oath  wm  "  on  the 
tnie  fidth  of  a  Christian/'  till  altered 
for  the  Jews  by  10  6.  I.  e.  10,  8,  d 
Semk.,  the  tweering  on  a  common  ptayer 
book  wiUi  the  four  gospela  io  the  same 
corer  will  sniBce  io  order  to  an  indict- 
ment for  peijary,  Bob§Uy  ▼.  jAmgttonf 
9t»fra, 

(r)  Goner   Strra  t.  Ifimo^,    Stra. 
821.    See   id,   1113,   and    RobeUy  r. 


(«)  R.  r,  Morgan f  1  Leaoh,  54. 

(/)  Omiehtind  ▼.  ^Barter,  ngnra, 

(«)  i2^.  ▼.  Bntrthman,  1  C.  &  Mar. 
248. 

(dr)  J2.  V.  MUdrwe,  Leach,  412 ;  B. 
▼.  Walker,  2  Sid.  6,  cited  Cowp.  390 ; 
Mee  V.  Beid,  Peake,  C.  N.  P.  23 ;  1 
Leach,  498,  Dr,  Owen*i  case. 

(y)  Bdtmmdt  t.  Bawe,  Ry.  &  M. 
C.  N.  P.  77. 
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sidera  any  other  form  of  oath  more  binding  (z)  :  for  he  will  be  h'able, 
if  he  gives  false  testimony,  to  the  penalties  of  perjory  (a). 


Ajffimuition  by  QuakerSf  Moramans,  SeparatUtSf  Sfc] — ^The  case 
of  quakers  rested  on  another  ground  than  that  of  incompetency ;  they 
did  not  insist  on  a  particular  kind  of  oath ;  but  they  refused  to  be 
sworn  at  all ;  admitting  that  on  their  affirmation  they  were  solemDly 
bound  to  perform  the  duty  of  speaking  the  truth  (6),  but  refusing  to 
consider  it  as  an  oath.  In  deference  to  a  scruple  firmly  and  consistently 
maintained,  their  affirmation  was  allowed  in  civil  cases  (c) ;  and  Id 
criminal  cases,  their  excuse  was  received  so  as  to  prevent  them  from 
suffering  the  penalties  of  contumacy,  though  not  to  admit  their  evi- 
dence (d) ;  but  the  effect  was  occasionally  unfortunate  for  the  purposes 
of  justice.  By  a  recent  statute,  the  affirmations  of  this  and  of  another 
class  of  dissenters,  the  Moravians,  who  had  formed  a  similar  scruple, 
are  received  in  similar  cases  (e).  That  act,  reciting  '*that  it  iseipe- 
dient  that  quakers  and  Moravians  should  be  allowed  to  give  evidence 
upon  their  solemn  affirmation  in  all  cases,  criminal  as  well  as  civil,'* 
enacts,  ''that  every  quaker  and  Moravian  who  shall  be  required  to 
give  evidence  in  any  case  whatever,  criminal  or  civil,  shall,  instead  of 
taking  an  oath  in  the  usual  form,  be  permitted  to  make  his  or  her 
solemn  affirmation  in  the  words  following : — '  I^  A.  B.do  solemnly , 
Hncerefyf  and  truly  declare  and  affirm  ;'  which  said  affirmation  and 
declaration  shall  be  of  the  same  force  and  effect  in  all  courts  of  justice, 
and  other  places  where  by  law  an  oath  is  required,  as  if  such  quaker 
or  Moravian  had  taken  an  oath  in  the  usual  form." 

The  judges  decided,  after  reference  to  6  G.  IV.  c.  50,  s.  53,  and 
9  G.  IV.  c.  32,  that  a  quaker,  &c.  was  not  a  good  juryman  on  his 
affirmation,  and  that  a  conviction  by  a  jury  on  which  a  quaker  had 
served  on  his  affirmation,  was  bad,  and  might  be  reversed  on  error  (/). 


(j)  The  Queen'i  eMe,  2  Br.  8c  B.  284. 
A  witness  for  a  prpsecotion  after  being 
iwom  on  the  New  Testament,  said  on 
cross  examination,  that  be  was  a  protes- 
tant,  and  though  bom  of  Jewish  parents, 
had  been  of  the  established  religion  since 
he  had  had  capacity  to  jndge  for  himself; 
he  was  examined,  though  he  bad  never 
been  baptized  or  formally  renounced  the 
Jewish  faith  and  had  married  his  first 
wife,  a  Jewess,  by  its  rites.  R.  v.  Git' 
ham,  I  Esp.  286. 


{a)  Selli  ▼.  ffoare,  3  Br.  ft  B.  232; 
8,  C.  7  Moore,  36. 

{b)  See  Ateheion  y.  Everett,  Cowp. 
382. 

(c)  7  ft  8  W.  III.  c.  34. 

(d)  2  Burr.  1117 ;  1  D.  ft  R.  121. 

(e)  9  G.  IV.  c.  32,  s.  1.  See  1  Stark. 
Et.  2nd  ed.  94. 

(/)  JR.  T.  C^annene,  Mood.  C.  C.  B. 
374.  See  6  G.  IV.  c.  60,  s.  53.  The 
point  was  taken  at  the  trial  in  arrest  of 
judgment. 
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Bat  BOW  by  stat.  3  &  4  W.  IV.  c.  49,  s.  1 ,  quakers  or  Moravians  shall  be 
"  pennitted  to  make  his  or  her  solemn  affirmation  or  declaration  in- 
stead of  taking  an  oath,  in  all  places  and  for  all  purposes  whatsoever 
where  an  oath  is  or  shall  be  required,  either  by  the  common  law,  or  by 
any  act  of  parliament  already  made  or  hereafter  to  be  made."  Such 
affiimation,  &c.  has  the  force  and  effect  of  an  oath,  and  if  wilfully  false 
mbjects  the  party  to  the  penalties  of  perjury. 

By  Stat.  3  &  4  W.  IV.  c.  82,  s.  1, ''  separatists,"  when  required  on 
any  lawful  occasion  to  take  an  oath,  in  any  case  where  by  law  an  oath 
is  or  may  be  required,  shall,  instead  of  the  usual  form,  be  permitted  to 
make  solemn  affirmation  in  the  form  there  set  forth  {g)  which  has  the 
efiect  of  an  oath,  and  if  wilfully  false,  subjects  the  party  to  the  penal- 
ties of  perjury* 


Affirmaiion  by  Persons  who  have  ceased  to  be  Quakers  or  Mora^ 
vioM.] — A  person  formerly  a  quaker,  who  had  seceded  from  that  sect 
on  some  points  of  doctrine,  retaining  their  opinions  on  the  unlawful- 
ness of  swearing,  and  who,  after  stating  himself  to  be  at  the  time  '*  but 
a  Morayian,"  refused  to  affirm  in  either  of  the  forms  given  by  3  &  4 
W.  IV.  c.  49,  as  one  would  admit  him  to  be  *'  one  of  the  people  called 
quakers,"  and  the  other  as  **  one  of  the  persuasion  of  the  people  called 
quakers,*'  and  who  refused  to  affirm  in  the  form  prescribed  for  separa- 
tists by  3  &  4  W.  IV.  c.  82,  was  held  not  admissible  as  a  witness  in 
criminal  cases,  on  making  the  affirmation  of  a  Moravian  according  to 
9  6.  IV.  c.  32  (A).  This  decision  probably  occasioned  the  passing, 
two  or  three  months  after,  of  two  acts,  here  subjoined  verbatim  :-— 

The  first  (t)  reciting,  Whereas  by  7  &  8  W.  III.  c.  34,  intituled  <' An 
act  that  the  solemnization,  affirmation,  and  declaration  of  the  people 
called  quakers  shall  be  received  instead  of  an  oath  in  the  usual  form," 
reciting  that  divers  dissenters,  commonly  called  quakers,  refusing  to  take 
an  oath  in  courts  of  justice  and  other  places,  are  frequently  imprisoned 
and  their  estates  sequestered,  by  process  of  contempt  issuing  out  of 
such  courts,  to  the  ruin  of  themselves  and  families,  it  is  enacted  that 
every  quaker,  on  every  occasion  (except  on  criminal  trials)  where  an 


is)  Ii  A.  B.,  do  in  the  presence  of  Al- 
mi^tf  Qod,  solemnly,  sincerely,  and 
truly,  afiinn  and  declare  that  1  am  a 
member  of  the  religions  sect  ealled  SepC' 
rtiititt  and  that  the  taking  of  any  oath 
is  eoBtrtry  to  my  religions  belief,  as  well 
«s  essentially  opposed  to  the  tenets  of 
that  seet,  and  I  do  also  in  the  same  so- 


lemn manner  affirm  and  declare  that,  &c. 

(A)  Reg,  ▼.  Doran  and  other$,  2  Mood. 
C.  C.  37 ;  Esstcr  Term,  1838. 

(i)  1  &  2  Vict.  c.  77.  intituled  «  An 
aet  for  permitting  affirmation  to  be 
made  instead  of  an  oath  in  certain 
cases.''— [Royal  Assent,  10th  Angust, 
1838.] 


:j 
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538  wrtMfmnB^AjmviHA'nou  ov  WiounA,  &c. 

ottth  k  by  kw  required,  abaU  be  penaitted  to  make  aolema  tfirmataan 
aod  dfrhfi^W*  in  lieu  ihereof ;  «im1  whereas  tbe  lanie  privily  hM  by 
Bubeequent  acU  of  patliament  [vts.  3  &  4  W.  IV.  c.  40,  and  o.  %%, 
ante,]  been  aitended  in  all  cates  to  tbe  persons  oalled  quaken  aad 
Moravians ;  and  whereas  it  is  expedient  and  fittinf^  that  die  afiwoiaid 
priTtlege  should  be  extended  to  such  persons  as  have  beem  quakers  wm) 
Moravians,  but  have  ceased  to  belong  (J)  to  either  of  such  religkms 
denominations  of  Christians,  still  continuing,  nevertheless,  to  enteitain 
oonsdentious  objections  to  the  taking  of  an  oath  :  enacts,  that  it  shall  be 
lawful  for  any  person  who  shall  have  been  a  quaker  or  a  MoraTisn  to 
make  lolemn  affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fully 
as  it  would  be  lawful  for  any  such  person  to  do,  if  he  still  remaiaed  a 
member  of  such  religious  denominations  of  Christians,  which  said  affir- 
mation or  declaration  shall  be  of  tbe  same  force  and  effect  as  if  he  or 
she  had  taken  an  oath  in  the  usual  form ;  and  if  any  such  peison, 
making  such  solemn  affirmation  or  declaration,  shall  be  convicted  of 
having  wilfully,  falsely,  and  corruptly  affirmed  or  declared  any  matter 
or  thing  which,  if  the  same  had  been  sworn  in  the  usual  form,  would 
have  amounted  to  wilful  and  corrupt  perjury,  every  such  offender  shall 
be  subject  to  the  same  pains,  penalties,  and  forfeitures  to  which  persons 
convicted  of  wilful  and  corrupt  perjury  are  or  shall  be  subject :  Provided 
always,  that  every  such  affirmation  or  declaration  shall  be  in  tbe  words 
following : 

'*^I,  A.  jB.  Aovm^  hten  one  of  tfie  people  oilled  Qukers,  [er  one  of  the  per- 
■oanm  of  the  people  called  Qnakerst  or  of  the  nnited  brethren  called  MoraviaM. 
Off  tk€  osff  miy  be],  end  entertaining  consdentioai  ohjectiont  to  the  taking  of  n 
osth«  do  solemnly,  aincerely,  and  tmly  declare  and  aifinn." 

By  another  act  (h)  of  the  same  session  it  is  **  declared  and  enacted, 
That  in  all  cases  in  which  an  oath  may  lawfully  be  *  and '  [qtutre,  retd 
*  or ']  shall  have  been  administered  to  any  person,  either  as  a  juryman, 
or  a  witness,  or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  so; 
court  of  law  or  equity  in  the  united  kingdom,  or  on  appointment  to 
any  office  or  employment,  or  on  any  occasion  whatever,  such  person  is 
bound  by  tbe  oath  administered,  provided  the  same  shall  have  been 
administered  in  such  form,  and  with  such  ceremonies^  as  such  penom 
nuif  declare  to  be  binding^  and  every  such  person,  in  case  of  wilful 

(J)  In  Bmmtit  v.  NeHen,  8  C.  &  P.  pemitted  him  to  afinn. 

506, tried  ahortly  before  thia  act  paaaed,  (4r)  1  &  2  VU±.  c  105,  faititnlad  "An 

a  apodal  joror  objected  to  being  awom,  set  to  remove  doabtt  as  to  tbe  f alidity 

aa]^,  that,  Ihoagh  not  oae  of  the  So-  of  certain  oatha."— [Bi^al  AsKst,  14tb 


eialy  of  Frieoda,  he  waa  of  their  penw-      Aagast,  1938.] 
aion    and   aentiments.    Lord  Akin^er 
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fijse  swearing,  may  be  convicted  of  the  crime  of  perjury  in  the  Bame 
manner  aa  if  the  oath  had  been  administered  in  the  form  and  with  the 
ceremonies  most  commonly  adopted." 

Whether  this  act  was  intended  proapectivelyy  is  not  clear.    Another 
bill  on  this  subject  was  lost  in  the  Lords,  in  August,  1840. 


3.  Penons  (formerly)  vncompetent  from  Infamy,'] — ^The  third  class 
of  persons  who,  before  6  &  7  Vict.  e.  85,  were  incompetent  as  witnesses 
were  those  whom  the  law  considered  as  inftimous,  t.  e.  persons  convicted 
of  treason  or  capital  felony,  perjury,  or  subornation  of  perjury,  piracy, 
swindling,  cheating,  conspiracy  to  charge  a  person  with  a  capital 
ofience,  bribing  a  witness  to  absent  himself,  barratry,  and  other  misde- 
meanours, including  the  crimen  falri,  and  affecting  the  public  admi- 
nistration of  justice ; — or  of  felony,  who,  in  the  case  of  felony  short  of 
treason  and  not  punishable  with  death,  have  not  been  restored  to  com- 
petency by  completing  the  endurance  of  the  punishment  which  has  been 
adjudged  against  them  either  in  felony  or  misdemeanour,  or  by  a 
pardon  (/).  In  all  cases  of  felony  where  a  capital  convict  is  pardoned 
on  condition  of  suffering  certain  punishment,  the  endurance  of  the 
punishment  fulBlled  the  condition,  and  restored  his  competency  (m). 


(0  Co.  lit.  6  b. ;  2  Wilt.  19  ;  9  G. 
lY.  e.  32,  i.  3. 

(m)  2  Hale,  278.  Before  the  abolition 
of  beneUt  of  clergy,  tbe  allowanee  of 
clergy  in  clergyable  feloniei,  and  the  en- 
durance of  the  mitigated  punishment, 
tcitored  die  offender  to  competency ; 
but  as,  in  petty  larceny,  the  offender  was 
not  obliged  to  pray  his  dergy,  it  followed 
that  eompetency  could  not  be  restored 
by  that  pupation,  or  by  endurance  of 
burning  in  tiie  hand,  or  other  punish- 
ment; BO  that  his  incompetency  oonld 
not  be  remoTcd,  (Pendoek  ▼.  Mackmtdwr, 
2  Wils.  18,)  and  the  more  trifling  offence 
had  the  most  «ndu|ring  oonseqnences. 
To  obYiato  tiiis  inoonidstency,  it  was 
enacted  by  31  6.  III.  c.  35,  that  no 
person  shall  be  an  faioompetent  witness 
by  reason  of  a  conviction  for  petty  lar- 
ceny. That  act  is  repealed  by  7.  &  8  6. 
IV.  c.  27 ;  and  the  distinction  of  grand 
and  petty  larceny  was  abolished  by  7  & 
8  G.  IV.  c.  29,  s.  2;  bnt  that  section, 
by  enacting  that  **  every  laroeny,  what- 
ever be  the  value  of  the  property  stolen, 
shall  be  deemed  to  be  of  the  same  nature, 
and  shall  be  Mui^  to  tk€§mm§meidimU 


In  ail  rmpoeit  at  grtmd  lartmjf "  was 


before  the  commencement  of  that  set, 
has  in  fact  rendered  persons  convicted 
of  stealing  to  any  extent,  capable  of 
restoration  to  competency  on  the  same 
terms.  This  appeurs  the  true  principle 
which  had  been  broken  in  upon  by  31 G. 
III.  c.  35.  The  statute  7  &  8  G.  IV.  e. 
28,  abolishing  the  benefit  of  clergy,  and 
affixing  punishments  directly  to  the  of- 
fences provided  against,  was  probably 
intended  to  have  the  same  effect ;  but, 
as  doubts  were  entertained  whether  it 
had  distinctly  accomplished  the  object, 
the  9  G.  IV.  c.  32,  s.  3,  enacts,  ''  that 
where  any  offender  hath  been,  or  shall 
be,  convicted  of  any  felony  not  punish- 
able with  death,  and  hath  endured,  or 
shall  endure,  the  punishment  to  which 
such  offender  hath  been,  or  shall  be,  ad- 
judged for  the  same,  the  punishment  so 
endured  hath,  and  shall  have,  the  like 
effects  and  consequences  as  a  pwritm 
tmdtr  1k§  gr§ai  sm/,  as  to  the  fotony 
whereof  the  offender  was  so  convicted." 
And  by  B.  4,  in  all  cases  of  misdemea- 
nour, except  perjury  and  subornation  of 
perjury,  the  offender  was  restored  to 
competency  after  enduring  his  punish- 
ment. 
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Since  9  G.  IV.,  therefore,  the  incompetency  of  offenders  in  every  kind 
of  offence,  except  perjury  and  subornation  of  perjury,  was  removable ; 
but  remained  until  the  punishment  was  suffered,  or  a  pardon  granted 
under  the  great  seal  (n),  or  by  warrant  under  the  sign  manual  (o). 

Connection  of  Witness  with  Prisoner  in  the  Case  of  Husband  or 
Wife."] — In  criminal,  as  in  civil  cases,  there  is  only  one  relationship 
which  disqualifies,  viz.  that  of  husband  and  wife.  In  no  cases,  except 
those  where  either  husband  or  wife  complains  of  an  injury  directly  in- 
flicted by  the  one  on  the  other,  can  eith^  party  in  this  connection  g^ve 
evidence  for  or  against  the  other.  They  cannot  be  witnesses  for  each 
other,  because  their  interests  are  supposed  to  be  the  same ;  nor  can 
they  be  either  required  or  allowed  to  give  adverse  testimony,  on  ac- 
count of  the  respect  which  the  law  has  for  the  sacredness  of  the  mar- 
riage tie,  and  the  comfort  and  security  of  domestic  life;  and  so 
strenuously  has  this  policy  been  sustained,  that  Lord  Hardwicke,  in  a 
civil  case,  refused  to  permit  a  wife  to  give  evidence  for  her  husband, 
though  the  other  party  consented  (p).  The  wife  of  a  receiver  who  is 
not  indicted,  cannot  be  compelled  to  give  evidence  against  a  prisoner 
accused  of  the  larceny  (^),  nor  to  be  sworn  or  give  evidence  against 
another  in  case  of  theft,  &c.  if  her  husband  be  concerned,  though 
material  against  another,  and  not  directly  against  her  husband  (r),  nor 
to  prove  an  aliln  set  up  by  a  prisoner  arraigned  and  tried  with  her 
husband  for  a  felony  charged  against  them  jointly,  though  such  alihi 
be  totally  unconnected  with  her  husband's  defence  of  a  similar  kind 
supported  by  other  testimony  (f).     For  as  her  evidence  would  go  to 


(»)  And  a  convict,  having  received 
judgment  of  death,  waa  an  incompetent 
witnen,  though  he  produced  a  pardon 
under  the  sign  manual;  for  nothing 
but  a  pardon  under  the  great  seal  would 
at  common  law  restore  him,  R.  v. 
GtUly,  1  Leach,  981 ;  1  Stark.  Ev.  2nd 
ed.  100. 

(o)  By  7  &  8  G.  IV.  c.  28,  s.  13, 
where  the  king  shall  extend  his  mercy  to 
any  offender  convicted  of  any  felony,  and 
by  warrant  under  his  sign  manual,  coun- 
tersigned by  a  principal  secretary  of 
state,  shall  grant  to  such  offender  either 
a  free  or  conditional  pardon,  the  dis- 
chaige  of  such  offender  out  of  custody  in 
tiie  case  of  a  free  pardon,  and  the  per- 
formance of  the  condition,  to  be  proved 
by  the  party  who  tenders  the  witness,  2 
Stark.  £v.  2nd  ed.  101,  in  case  of  a 
conditional  pardon,  shall  have  the  effect 


of  a  pardon  under  the  great  seal  as  to 
the  felony  in  respect  of  which  such  par- 
don was  granted.  See  4  6.  1.  c.  11,  s. 
2 ;  5  B.  8c  Cr.  585,  Hoe  <f.  RcanM  ▼. 

(jp)  Cas.  temp.  Hard.  264  s  1  Hale's 
C.  301.  like  refusal  in  a  criminal  case 
where  the  husband  consented  to  the  wife 
being  examined  cgehat  him,  I  Hale,  P. 
C.  47. 

(q)  R,  V.  AH,  Carr.  Cr.  L.  66,  ilkc- 
dofuUd,  C.  B.,  and  Lm^renee,  J.,  from 
Mr.  Allep'M  MSS. 

(r)  Dalt.  c.  Ill,  cited  1  Hale,  P.C. 
301.  Seeu9,  after  her  busbmnd's  con- 
viction, R,  V.  Matthew  WiliiamM,  ear. 
Aiderton,  B.,  8  C.  &  P.  284 ;  but  see 
R,  V.  Graitan,  Carr.  C.  L.  66. 

(t)  See  R.  V.  iZmU,  Leacb,  154 ;  1 
St.  Evid.  103»  2nd  ed. 
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show  that  the  witness  against  her  husband  was  mistaken  as  to  the  other 
prisoner,  tliat  would  be  to  benefit  her  husband  incidentally  by  indirectly 
weakening  the  evidence  against  him  as  well  as  against  the  prisoner,  on 
whose  behalf  she  was  examined  (s).  And  it  had  been  long  before  held 
in  misdemeanour,  that  the  wife  of  one  of  several  defendants  charged  as 
conspirators  could  not  be  a  witness  for  the  others,  as  their  acquittal 
might  incidentally  procure  the  discharge  of  her  husband  (t).  But  if 
the  evidence  of  either  husband  or  wife  can  have  no  further  effect  than 
a  latent  possibility  of  inconvenience  to  the  other,  without  contradicting 
his  or  her  testimony  previously  given  in  the  same  cause,  and  without 
criminating,  or  furnishing  matter  which  might  be  used  as  evidence  to 
support  a  charge  against  that  other,  a  mere  tendency  in  the  proof  to 
have  that  effect  will  not  prevent  the  testimony  from  being  given ; 
though  the  witness  may  object  to  undergo  the  examination,  as  likely  to 
criminate  the  wife  or  husband.  Thus  where  a  pauper  woman  who  had 
been  married,  was  removed  to  her  maiden  settlement,  the  removal  was 
supported  by  proof  that  the  man  to  whom  she  married  had  before  his 
marriage  to  her  been  married  to  another  woman,  who  was  still  alive  at 
the  time  of  the  second  marriage ;  and  it  was  held  that  this  might  be 
properly  proved  by  the  first  wife  (u). 

In  cases  of  personal  violence  or  wrong,  however,  the  wife  is  from 
necessity  a  competent  witness  against  the  husband,  and  the  husband 
against  the  wife;  thus  the  wife  has  been  admitted  to  give  evidence 
against  her  husband,  on  a  charge  against  him  for  attempting  to 
poison  («),  or  for  assaulting  or  assisting  in  a  rape  on  her  (y)  ;  or  on 
any  other  charge  affecting  her  liberty  and  person  (2).  On  a  charge 
of  conspiracy  to  affect  the  marriage  of  a  minor  by  unlawful  means,  the 
lady,  even  though  lawfully  married,  is  a  witness  against  her  hus- 


(«)  22.  T.  ffood,  1  Mood.C.C.  281; 
M,  T.  Jateph  SnUtA  and  othen,  id,  289. 
So,  in  civil  cues,  the  wife  of  a  party  to 
the  record  is  still  inadmiMible  notwith- 
standing 6  &  7  Vict.  c.  85.  Hawkuworth 
y.  Showier,  11  M.  &  W.  45. 

(/)  R,  ▼.  Loekyer  and  othert,  5  Esp. 
N.  P.C.  107  ;  12.  ▼.  Frederick  and  Tracy, 
Stra.  1095  ;  R,  ▼.  Sherman,  Ca.  t.  Hard. 
303.  Indictment  against  several  for  as- 
sault. The  wife  of  one  defendant  can- 
not be  a  witness  for  another  defendant, 
for  it  is  impossible  to  separate  the  cases 
of  the  two. 

(tt)  R.  y.AllSainti,Woreetter, {Inh.), 
6  M.  &  S.  194,  overruling  R,  y.  Cliviger, 
2  T.  R.  263.    A.  &  B.  were  indicted  for 


burglary  and  stealing ;  part  of  the  stolen 
property  was  found  in  the  house  of  each, 
Tindal,  C.  J.,  held  the  wife  of  A.  com- 
petent to  prove  that  she  took  to  B.'s 
house  the  stolen  chattel  found  there, 
Rey.  V.  SilU,  1  C.  &  Kir.  494. 

(r)  R.  y.  Whitehouee,  2  Russ.  C.  &  M. 
606. 

(y)  Bull.  N.  P.  187,  Caeilehaven'e 
{Lord)  eaee  t  1  Hale,  301 ;  2  Stark.  Ev. 
900,  2nd  ed. 

{z)  Per  Hullock,  B.,  in  R,  v.  Wake- 

field,  2  Russ.  C.  5c  M.  607;  Caetlehanen'a 

eaee,  2  Stark.  Ev.  900, 2nd  ed. ;  1  Hale, 

629;  12  Mod.  340;  Button,  116  ;  ISt. 

Tri.  387  ;  Stra.  633. 
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band  (a) ;  though  a  husband  has  been  rejected  by  Lord  Tjnierden  on 
an  indictment  for  conspiring  to  effect  his  marriage ;  and  it  seems  that 
wherever  the  one  party  would  be  a  witness  against  the  other,  that 
pan.^  is  competent  for  the  other  (6). 

No  other  tie  except  that  of  marriage,  nor  any  relationship,  however 
near,  ever  disqualified  a  witness.  A  parent  might  be  a  witness  for  or 
against  a  child,  brothers  and  sisters  for  or  against  each  other,  and 
parties  who  had  cohabited  for  however  long  a  time  without  mar- 
riage :  and  each  of  these  might  be  compelled  to  give  evidence  against 
the  party  to  whom  he  or  she  is  related.  Where,  however,  a  woman 
had  always  passed  as  the  wife  of  the  prisoner,  and  had  been  so 
alluded  to  by  him  during  the  trial,  Lord  Kenyon  refused  to  allow 
her  to  be  examined  for  him  on  her  proposing  to  be  sworn,  and 
denying  the  marriage  (c). 

Praeeuiar,  or  Party  entiiUd  io  Reward — Aceon^UeeJ] — In  cases  of 
larceny,  the  party  whose  goods  were  stolen  was  always  competent, 
though  the  restitution  of  his  goods  might  depend  on  the  result  of  the 
trial  (d). 

So  was  a  party  who  would  be  entitled  to  a  reward  on  conviction, 
whether  given  by  statute,  or  ofiered  by  proclamation,  or  by  a  private 
individual  (e),  nor  was  a  man  disqualified  by  having  laid  a  wager  on  the 
result  of  the  trial  (f).  An  accomplice,  though  brought  in  custody, 
and  giving  evidence  under  the  expectation  of  a  pardon,  was  always 
a  competent  witness.  The  usual  mode  of  admitting  hnn  to  give  evi- 
dence is  on  the  motion  of  counsel,  who  having  read  the  depositions, 
takes  on  himself  the  responsibility  of  stating  to  the  court,  that  in  his 
judgment  it  is  necessary  to  the  ends  of  justice  that  the  accomplice 
should  go  before  the  grand  jury.  As  that  course  is  for  the  justifica- 
tion of  the  gaoler,  for  carrying  the  witness  who  happens  to  be  in  his 


(«)  ».  ▼.  Wak^^ld^2  R0B1.C.&M. 
605.  So  held  in  JR.  ▼.  Fuhoood,  do. 
Car.  48S.  Sea  mU€  /  and  JSroimi'f  eete, 
1  Hale,  301,  a  case  of  abduction,  where 
the  foree  eontiniied  to  the  time  of  the 
marriage. 

{b)  See  R,  ▼.  Serftmt  et  al,  Ry.  & 
M.  N.  P.  C.  354,  where  the  hnsband  was 
rejected. 

(e)  Diet,  meharda,  C.  B.,  1  Pri.83. 

{(i)  B.  ▼.  HkMo/,  10  Mod.  193.  ThU 
nle  perhaps  might  arise  from  the  parti- 
oelar  werding  of  the  statnte  21  H.  VlII. 
c.  llf  by  which  restitntion  was  given, 
see  the  Reporter's  note,  R,  ▼.  BAtMm, 
Ry.  &  M.  N.  P.  C.  242  ;  before  that  act 


was  repealed  by  7  &  8  G.  lY.  e.  27,  and 
replaced  by  7  &  8  6.  IT.  c.  29,  a.  S7 : 
for  the  puty  aggrieved  or  dispoaeeaaed 
by  forcible  entry  was  not  till  6  St  7 
Vict,  a  competent  witness  for  Uke  pro- 
secution on  the  trial  of  an  fauSctment 
on  the  statute  for  a  forcible  entry,  be- 
cause on  oonyiction  he  is  entitled  to  be 
restored  to  the  premises  from  which  he 
has  been  ejected,  it.  ▼.  BMoen ;  R,  v. 
fn/ZiasM,  9  B.  &  C.  549;  4  Man.&R. 
471,  S,  C. 

(a)  Biotert.  eate  of  the^ia  1780,  1 
Leach,  314,  in  note.  See  1  8tark.  Bt. 
2nd  ed.  138,  139. 

(/)  il.  ▼.  Jb*,  1  Stra.  594. 
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custody  before  them,  it  is  no  objection  to  the  evidence  of  an  accomplice 
that  he  has  been  irregularly  and  improperly  taken  before  the  g^rand 
jary  (^).  Indeed,  the  implied  condition  of  pardon  under  which  an 
accomplice  makes  his  disclosure  is,  not  that  the  prisoner  shall  be 
convicted,  but  that  he  shall  give  a  candid  and  (air  account  of  the 
transaction ;  where  he  does  this  to  the  saiisftu:tion  of  the  court,  he 
will  recxive  hia  pardon,  though  there  should  be  an  acquittal ;  and  on 
the  other  hand,  if  he  obstinately  prevaricates,  he  may  be  ordered  into 
custody,  indicted,  tried,  and  punished. 

In  order  to  identify  prisoners,  a  witness  may  be  asked  in  direct 
terms  whether  any  of  the  prisoners  jointly  indicted  with  the  party  trmd 
m  the  peraoo  he  means  (A),  and  may  have  the  party  pointed  out  to 
him  (t). 

Parties  jointly  Indicted^  how  made  Witnesses  far  each  other,] — 
lo  general,  one  of  several  defendants  standing  jointly  indicted,  was 
Dot  a  competent  witness  for  his  fellows ;  nor  though  he  had  suffered 
judgment  by  default  before  their  trial  (A).  But  where  there  is  no  case 
for  the  jury  against  one  party,  the  court  may,  in  its  discretion,  allow  of 
his  acquittal  in  any  stage  of  the  cause  before  the  reply,  in  order  that 
be  may  be  examined  as  a  witness  for  the  other  defendants  (0 ;  but  he 
is  not  entitled  to  demand  an  acquittal  until  all  the  other  evidence  for 
the  defendants  is  concluded  (m),  and  the  whole  case  is  thus  ready  for 
the  jary(n). 

Parties  jointly  Indicted^  how  made  Witnesses  for  the  Crown,] — 
We  have  seen  that  the  counsel  for  the  prosecution  in  misdemeanour 
IS  entitled,  before  he  opens  his  case,  to  obtain  from  the  jury  an  ac- 
quittal of  any  of  the  defendants  against  whom  he  declines  to  offer  evi- 
dence, proposing  to  examine  them  as  witnesses  (o).  A  witness  may 
be  heard  for  the  defence,  though  himself  charged  with  a  participation 
in  the  crime,  if  he  be  not  included  in  the  same  indictment  (p). 


(g)  R.  T.  Dr.  Dodd,  1  Leach,  155. 

(k)  ML  V.  WlUwomj  2  Stark.  C.  N.  P. 
116. 

(•)  8.  Ct  it  ▼.  D»  Berenfer,  3  M. 
k  SeL  67. 

[k)  JL  V.  Idfmt  ami  HMen,  5  Eip. 
N.  P.  C.  155. 

(0  Hawk.  B.  S,  e.  46,  s.  98.  So 
beld  where  there  was  a  atnmg  caae  agalntt 
the  iwiaoaer  proposed  to  be  caUed  ai  a 
vitoeia,  R,  v.  Owen  and  oH^er$f  9  C.  ft 
P.  d5,  WiOiame,  J. 

(m)  Bmuneti  t.  BuiUr,  7  Taaiit.  607; 
Wright  w.  PeHn^  Ry.  &  Mood.  N.  P.O. 


128 ;  WywM  ▼.  Andertorit  3  C.  &  P. 
596 ;  SmoeU  ▼.  CA«mpioii,  6  Ad.  &  E. 
415,^.  P.  Bat  CAi/d  ▼.  GiMdfr/ete,  6 
C.  ft  P.  213;  1  M.  &  Rob.  197,  waa  eon. 
#re,  as  waa  Bu$§€ll  ▼.  Rider,  6  C.  ft  P.; 
aad  see  King  ▼.  Baker,  2  Ad.  &  £.  333. 

(fli)  Per  Lord  BUenborougk,  Hu»kff 
▼.  Berg  at  ah  1  Stark.  C.  N.  P.  98 ;  1 
Stark.  Ey.  2nd  ed.  132. 

(0)  R,  T.  Rowland  §t  al.  Ry.  &  M. 
N.  P.  C.  401.    Ante,  p.  494. 

(p)  Three  were  aererally  indioted  (as 
tikey  most  be)  for  peijair  in  the  same 
deposition ;  two  who  had  pleadei>  bat 
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CALLIKO   AND   SXAMIVING   WITNE98E8. 


SECTION  XII. 

Of  Calling  and  Examining  Witnesses. 

Witnesses  desired  to  withdraw  J] — It  is  frequently  requested  by  one 
party,  at  the  commencement  of  the  trial,  that  the  witnesses  may  withdraw, 
in  order  that  they  may  not  hear  the  examination  of  each  other,  or  the 
speeches  of  counsel.  This  request  is  always  complied  with ;  and  was  often 
accompanied  by  an  intimation  from  the  court,  that  if  any  witnesses  should 
remain,  in  disobedience  of  its  order,  they  would  not  be  permitted  to  gire 
evidence  {q).  But  where  a  witness  does  so  remain,  it  is  difficult  to  show 
by  what  authority  a  court  can  deprive  either  litigant  party,  not  implicated 
in  such  misconduct,  of  testimony  to  which  he  is  otherwise  by  law  entitled. 
Were  the  law  so,  the  result  would  be,  that  reluctant  witnesses  would  avoid 
the  necessity  of  giving  evidence,  by  disobeying  the  order  of  the  court, 
and  intimating  that  disobedience  to  the  partyagainstwhom  their  evidence, 
if  examined,  must  be  given,  but  whom  they  wish  to  favour ;  accordingly 
it  has  been  lately  held,  that  the  testimony  of  such  a  witness  cannot 
be  excluded,  though  he  may  be  committed  for  contempt,  and  his  wilful 
disobedience  of  the  order  of  the  court  calls  for  remarks  on  the  value  of 
his  evidence  (r).  By  the  uniform  practice  of  all  courts,  the  attoraies  on 
both  sides,  whose  presence  is  necessary  to  the  conduct  of  the  case,  are 
excepted  from  the  general  order  {s) ;  and  it  is  usual  to  extend  the 
same  indulgence  to  witnesses  who  are  merely  to  prove  matters  of  form,  to 
medical  witnesses,  and  to  witnesses  intended  to  depose  to  character  only. 


Obligation  of  Witness  to  appear. — Calling  him  on  his  Recogni- 
zance,]— If  witnesses,  when  called,  do  not  appear,  they  may  be  called 
on  their  recognizances  if  boiind  over  to  give  evidence,  or  on  their  sub- 
posnas  if  subpoenaed  to  attend,  with  a  view  to  ulterior  proceedings 
against  them.     Where  the  absconding  or  absence  of  a  material  witness 


were  untried,  were  held  good  witnesses 
on  tbe  first  trial  for  the  defendant,  how- 
ever  strong  their  bias,  having  no  legal 
interest  in  that  issue,  1  Hale,  305.  A. 
and  B.  were  jointly  indicted  for  breaking 
into  the  house  of  J.  H.  and  stealing  his 
goods  therein.  A.  pleaded  "  guilty,"  B. 
**  not  guilty,*'  and  was  tried.  A.'s  plea 
of  **  guilty  "  was  recorded,  but  no  sen- 
tence had  been  passed  on  him.  Cb2f- 
ridge,  J.,  held  B.  entitled  to  call  A.  as 
a  witness  for  himself.  B^g,  ▼.  Gtorge 
and  Ford,  C.  Si  Mw.  111. 


{g)  When  judges  have  refused  to  hear 
the  witness,  it  has  been  as  a  mere  act  of 
their  discretion,  and  not  required  as  a 
right  by  counsd,  JR.  ▼.  Wglde,  6  C.  & 
P.  380 ;  jBMMum  t.  Biiice,  4  C.  &  P. 
585. 

(r)  Cktmdler  t.  Home,  2  M.  &  Rob. 
423. 

(«}  Per  lAitledak,  J.,  Pomerojf  r. 
Baddeleg,  Ry.  &  M.  N.  P.  C.  430; 
Everett  t.  lawdhtm^  5  C.  &  P.  69,  ace. : 
but  R.  ▼.  Webb,  2  Stark.  £▼.  2ad  ed. 
1733,  con/ra. 
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for  the  prosecation  can  be  traced  to  the  acts  or  conni?ance  of  the  pri- 
soner or  his  firiendSy  the  prisoner  will  not  be  discharged  on  his  own 
reco^iance  only,  bat  two  other  persons  are  required  to  enter  into 
beary  recognizances  for  his  appearance;  while  in  cases  where  no 
such  collusion  appears,  he  is  discharged  on  hb  own  recognizance 
only  (/). 

The  means  of  securing  the  attendance  of  witnesses  has  been  con- 
sidered already  (u)  ;  the  expenses  of  their  attendance  will  be  included 
in  the  consideration  of  costs  (x).  In  civil  cases,  a  witness,  who  has 
come  from  a  distance,  may  refuse  to  be  sworn  till  his  expenses  are 
paid  or  secured  ;  but  no  witness  has  a  right  to  make  this  demand  in 
crimioal  cases  (y).  Witnesses  who  have  been  regularly  subpoenaed 
or  bound  over,  ought  to  attend^  although  the]f  may  have  reason  to 
tbiok  that  they  will  be  prevented  from  giving  evidence  by  a  valid  ob- 
jection to  their  competency ;  and  if  subpoenaed  to  produce  documents, 
ougbt  to  bring  ikem^  though  they  may  be  committed  to  their  care 
ander  circumstances  which  may  ultimately  excuse  them  from  producing 
tbem ;  for  it  would  be  dangerous  if  witnesses  were  encouraged  to  take 
vpoQ  themselves  to  decide  on  the  admissibility  of  the  proofs  required 
of  tbem.  And,  therefore,  where  a  prisoner  was  indicted  for  stealing 
certain  clover  seed,  the  property  of  a  woman  who  had  been  bound 
over  by  recognizance  to  give  evidence,  and,  before  the  trial,  she  became 
tbe  wife  of  the  prisoner,  on  her  failing  to  appear.  Lord  Ellenhorough 
refosed  to  discharge  her  recognizance,  although  he  admitted  that,  if 


(0  Ffer  PMtmm,  J.,  in  R.  t.  Bcorif- 

"M^ff,  7  C.  &  P.  497.    Indictment  for 

felony  mt  not  preferred  on  acoonnt  of 

^^>MQee  of  loeomplice  iwom  to  be  a  ma- 

tenil  witaeit,  and  that  hia  attendance  at 

^  next  aanaea  might  be  inaored.  (Seep. 

468).  (The  aSMavitwaaby  theoommitting 

"'Miistnte ;  bat  9emb.  ahonld  have  been 

W  ^e  pfoietntor  or  hia  attorney.)  After 

^e  grind  jury  were  diadiarged,  the  pri- 

Kner  wu  diaehaiged  on  entering  into 

^^  own  reeognixanoe  to  appear  at  the 

^^  aaiict,  and  anawer  anch  chaigea  aa 

■boold  be  there  pvt  agalnat  him,  parti* 

^^ly  u  to  stealing  two  rams. 

N.  B.— The  accomplice  shonld  hare 
Men  committed  to  give  eridence.  The 
^^tttn  haTing  answered  to  their 
'^et,  reedTed  their  expenses,  and 
»eir  recognianoea  were    respited    to 

lo  it.  T.  Pariik,  7  C.  8c  P.  782,  indict- 
^^^  for  forging  the  acceptance  of  Tyler, 
I^^oit  tbe  prisoner  was  put  to  the 


bar,  Tyler  was  called  on  his  recognizance, 
but  did  not  answer.  It  appeared  on 
affidaTit  of  the  proseentor,  that  Tyler 
had  applied  to  the  prosecutor  to  settle 
the  matter  without  a  trial,  saying  money 
ahould  not  be  wanting  if  it  could  be 
settled.  Hie  judge  remanded  the  pri- 
soner till  the  next  aasizes,  unless  he 
entered  into  recognisance  of  100/.  with 
two  sureties  at  50/.  each  for  appearing 
there,  giving  seren  days'  notice  of  baU 
to  the  magistrates. 

True  bill  for  murder,  a  principal  wit- 
ness  for  the  crown  too  ill  to  give  testi- 
mony ;  trial  waa  postponed,  but  the  pri- 
soner was  kept  in  custody  till  the  next 
assizes,  bail  being  refuaed,  Reg,  ▼.  C^- 
man,  8  C.  &  P.  558.  See  R^.  ▼.  Owen 
and  oihere,  9  C.  &  P.  86 ;  and  Reg,  t. 
Bowen,  9  C.  &  P.  509. 

(tt)  Ante,  Chap.  II. 

(jr)  Poii,  Chap.  XIII. 

(y)  R,  ▼.  Cooke,  1  C.  &  P.  321 ;  and 
see  ante,  Chap.  II. 
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PHITTLEOB  OF  ATTORItlBS,  StC.  HOT  TO  AVSWBE. 


she  had  appeared,  she  eould  not  have  been  ezannied  aganisi  her 
husband  («)• 

Witm§tm8  h9w  cMed  Ay  Comnml^ — ^The  witnesses  are  called  by  the 
coansel  on  either  side  in  the  older  which  they  deem  proper.  Where 
there  is  more  than  one  counsel  on  a  side,  they  nsually  examine  in  turn; 
bat  this  is  mere  matter  of  arrangement  among  tlicraselves»  act  sabject 
to  any  interference  irom  the  adversary,  or  the  court :  and  a  ksdisg 
counsel  may  not  only  take  the  examination  of  soch  wif  sssfi  as  he 
thinks  fit  on  himself,  but  may  take  a  witness  ont  of  the  hands  of  bb 
junior  after  an  examination  has  begun  (a). 

Where  any  witness  on  the  back  of  the  indictment  has  not  been  caDed, 
the  court,  in  the  exercise  of  its  discretion,  may,  and  generally  will,  in 
case  of  felony,  require  them  to  be  called  mto  the  box,  that  the  prisoner 
may  have  the  opportunity  of  cross-examining  them  (h)^  In  cases  of 
misdemeanour,  it  is  usual  to  leave  the  defendant  to  take  the  respona* 
bility  of  calling  such  persons  as  hu  awn  witnesses,  if  he  thinks  they  can 
depose  any  thing  in  his  favour ;  but  Aldtno/m^  B.,  has  held  othwwiw 
in  a  case  of  sedition  (c). 

Privilege  of  AttanUei,  j-c,  not  to  an»wer  certam  Maiien,]'^ln 
general,  a  witness  may  be  examined  as  to  all  matters  which  are  not 
privileged  from  disclosure  for  the  sake  of  others,  or  which  do  not  tend 
to  show  that  he  has  himself  been  guilty  of  an  indictable  offence,  or  of 
some  conduct  which  will  render  him  infamous.  But  a  legal  adviser,  be 
he  counsel,  solicitor,  or  attorney,  is  precluded  from  disclosing  oomma- 
nications  imparted  to  him  on  tlae  faith  of  his  character  as  aooh,  by  or  on 
behalf  of  his  client  (cf), either  of  necessity,  in  reference  to  a  suit  or  proaeca- 
tion  anticipated  or  pending,  or  in  the  ordinary  scope  of  his  professionsl 
employment  as  an  attorney  (e)  :  and  the  rule  is  the  same,  if  in  the  course 
of  such  employment  he  committed  them  to  writing  (s),  or  saw  a  ha 


(m)  Chehniford  Asaisei,  1817»  Dick* 
enson's  MSS.,  3  Dick.  Pnot.  Ei^km. 
935. 

(a)  the  ▼.  Hoe,  2  Campb.  280. 

{b)  fiat  thii  if  not  qf  comne  eren  in 

feUmjf^  80  Si  to  entitle  ths  prisoner  to 

call  on  the  proaecntor't  oonnsel  to  do  so, 

A.  ▼.  Vbiu^ml  md  9tker9,  9  C.  &  P.  91. 

(c)  8.  C, 

idt)  1  PhiU.  Et.  9th  ed.  162. 

(«)  See  Ld.  Ch.  AnoiyAtfii'f  judgment 
in  Qrumom§h  t.  QtuktU,  I  MyL  &  Keen, 
98,  after  conralting  TindtU^  G.  J.,  Lord 


XfndAvnl,  C.  B.,  end  P«r4»,  B.  And 
tee  by  /.  Pmrke^  J.,  Ifoere  t.  TerrtUf 
4  B.  &  Ad.  876.  In  ikToar  of  the  er- 
tenriimf  see  Qrmmmdt  ▼.  HuthetH^  2 
Br.  &  B.  4;  Brmid  ▼.  AHmwmaM^^ 
Bip.  R.  120|  JZoAfon  ▼.  ITciiy,  td.52; 
WtUktr  T.  Wiidmmi,  6  Mod.  47:  fcr 
the  ret/ridMn,  see  WUMmm  ^.Mmik, 
By.  &  M.  N.  P.  C.  34;  CfarAv.  Omrk, 
1  M.  &  Rob.  3;  H.  ▼.  irtfA«f«,  2  QMpbw 
578.  See  2  M.  &  W.  101 1  6  td.  148, 
ptr  Cwt.  See  t  ceee  where  Ibots  oune 
to  the  witness's  knowMss  while  eoiim 
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done,  €.  g*  the  deslnietion  of  a  docanient  which  he  bed  prepared  and 
attested  as  siieh(/).  In  ererj  case  the  privilege  is  that  of  the  client, 
not  of  the  witness,  who  may  accordingly  be  stopped,  even  if  he  does 
not  object  to  answer  (^).  However,  if  the  client  himself  examines  his 
attorney  as  to  a  matter  which  has  been  the  sofaject  of  confidential 
commnnication,  he  waives  the  privilege,  and  opens  all  commnnieations 
on  that  sobject to  the  cross-examining  coonsd  (A);  and  an  attorney  may 
depose  to  fiicts,  his  knowledge  of  which  was  obtamed  by  means  inde^ 
pendent  of  any  confidence  reposed  in  him  as  sach,  «.  ^.  before  his  re- 
tainer begun,  or  since  it  ceased  (<),  or  to  the  execution  of  a  deed  which 
he  has  attested  (A). 

The  privilege  (or  disability)  aUnded  to  is  extended  to  the  clerk  of  an 
attorney  (/);  to  an  agent  of  an  attorney  (m) ;  to  an  interpreter  between 
an  attorney  and  client  (n) ;  and  to  a  barrister's  clerk,  if  it  is  proposed 
to  examine  him  as  to  the  time  when  a  particular  retainer  was  delivered 
for  his  master  (o).  But  if  a  person,  who  is  not  an  attorney,  has  been 
consulted  under  the  erroneous  impression  that  he  is  one,  he  will  be 
obl^ed  to  disclose  all  that  was  told  him  by  a  party  under  that  enor  (p). 
Nor  does  this  anomalous  rule  extend  beyond  the  above  legal  persons. 
Thus,  physicians(^),  bankers,  stewards,  clergymen(r),  popish  priests(«), 
and  private  friends  (^),  have  been  compelled  to  disdose  on  their  oaths 
matters  learnt  by  them,  either  from  intimacy,  or  in  their  professional 
character.  Even  a  clerk  to  the  commiuioners  of  property  tax  has  been 
compelled  to  state  facts  with  which  he  became  acquainted  in  his  ofii- 
cial  character,  though  sworn  to  conceal  them ;  for  the  tax  act  must 
be  taken  to  have  excepted  evidence  given  by  a  witness  in  a  court  of 
justice  under  a  subpoena  (u). 

What  Question  a  Witness  is  personally  privileged  from  Anstoering,} 


M  Milidtor,  tiioqgli  not  comavaieated 
to  him  by  Us  cUent,  Deibwimghr,  BaW' 
liHijP  Mjlne  &  Cr.  515. 

MOOJOM  V*  ML€9fPf  JMyVfV* 

WUiom  T.  Roftail,  4  T.  R.  759. 

[K)  VaOkmi  v.  Doienmd,  2  Atic. 
524. 

(0  Cut»  T.  Pitiering^  1  Vent.  197  i 
CbMm  V.  Kmri€k,  4  T.  R.  431. 

{k)  JMf  V.  Andmoff  Cowp.  846; 
JwwiW  V.  Jtr^u^f  5  Esp.  53. 

(I)  Tlqffer  T.  tbrater,  2  Car.  ft  P. 
N.  P.  C.  195. 

(m)  Parkins  t.  Bamkskam,  2  Stark. 
N.  P.  C.  239. 

(»)  i)*  Borrv  V.  riMlle,  Ptaike,  N.  P. 
C.  78. 


(o)  JP\tot9  T.  JSEqfM,  Ry.  ft  M.  N.  P. 
C.  165. 

(p)  Fmmtam  t.  Tnmg,  6  Eip.  R. 
113. 

(f)  B.r,Kiiiff9i9m(lhieMm),2$HQm. 
St.  Tr.  612. 

(r)  OUkam's  earn,  1  Mood.  Cr.  Ca. 
194,  cited  Broad  t.  Pitt,  3  C.  ft  P.  519; 
J^.  T.  Bparkm,  dted  in  Du  Bmrrs  t. 
Liveite,  Pteke,  108,  and  fee  1  PhUl.  St. 
9tli  ed.  165. 

($)  Butler  T.  Moore,  BCae  NaUy,  253. 

(0  Dr.  BateHJPe  ea.  18  How.  Si. 
IVL  428;  Ld.  RoaieU'a  THal,  9  id, 
599, 1  PhiU.  Ef.  9  ed.  165. 

{u)Lee  f.  r.T.i»rr«»,3  Caoipb.387. 
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—A  witness  is  privileged  from  answering  any  question,  the  answer  to 
which  would  tend  to  expose  him  to  punishment,  or  to  a  criminal  charge, 
e.  g.  to  convict  him  of  usury  (x),  or  to  a  forfeiture,  unless  the  time  for 
recovering  it  has  expired  (y).  Thus  a  witness  is  further  privileged  from 
annoering  any  questions  tending  to  criminate  him,  or  which  may  pro- 
duce answers  degrading  to  his  character  (z).  But  it  seems  that  such 
questions  may  legally  be  asked  if  they  do  not  include  matter  which 
must  be  evidenced  by  a  record  (a) ;  though  the  inquiry  ought  not  to  be 
pursued  after  the  witness  has  once  objected  ;  and  Lord  Tenterden  re- 
fused to  permit  counsel  to  comment  on  the  refusal  of  a  witness  to  answer 
so  as  to  imply  an  admission  of  the  charge  (6).  The  witness  most 
object,  not  the  counsel  (c).  If  the  witness  chooses  to  answer,  he  most 
answer  throughout  (d) ;  but  unless  the  matter  directly  relates  to  the 
subject  of  the  trial,  the  party  asking  the  question  is  bound  by  bis 
answer,  and  cannot  give  evidence  to  contradict  him  on  the  collateral 
issue,  which  he,  or  those  who  call  him,  may  not  be  prepared  to  enter 
upon  (e)« 

A  witness  seems  also  privileged  from  answering  any  question  which 
may  tend  to  expose  him  to  a  penalty  or  forfeiture,  but  not  if  it  tends 
only  to  establish  that  he  owes  a  debt,  or  otherwise  to  subject  him  to  a 
civil  action  (/).  However,  this  rule  does  not  compel  a  person  who  is 
a  party  in  a  case,  as  a  rated  inhabitant  of  an  appellant  or  respondent 
parish,  to  give  evidence  aganut  the  body  of  which  he  is  a  member  (</). 


Examination  in  chiefs  and  herein  of  Adverse  Witnesses^  Leading 
Questions f  and  Refreshing  Memory, ]^^0n.  the  examination  in  chief, 
the  questions  must  be  pertinent  to  the  matter  immediately  in  issue;  and 
counsel  are  not  in  general  permitted  to  ask  leading  questions,  that  is, 
questions  which,  in  their  terms,  suggest  the  answers,  and  to  which  the 
answer  yes  or  no  would  be  conclusive  (A).     But  a  prisoner  who  has  been 


8)  CatnT.  Hardaeref  3  Tnukt.  424. 
)  BobertM  ▼.  AUaitt  M.  &  M.  192. 
See  R.  T.  England,  Leach,  767. 

{s)  PhiU.  £▼.  9th  ed.  421—425 ;  Rmc. 
Bt.  166,  6th  ed. 

(a)  B,  g.  of  ooDTiotion  for  felon  j,  &c. 
12.  T.  SdwardM,  4  T.  R.  440.  Lord 
Tenterden  refdied  to  suffer  ooansel  to 
comment  on  a  witneia  htTing  refoeed  to 
answer,  so  at  to  impl j  his  admission  of 
the  charge,  Roee  v.  Blakemoref  Rj.  & 
M  383. 

\b)  Bj.  &  M.  N.  P.  C.  383 ;  and  see 
B.  ▼.  Wateon,  2  SUrlc.  N.  P.  C.  158 ; 


and  Ltogd  v.  PMeingkcm,  16  Ves.  64. 

[c)  TTkomoi  v.  Newton,  Mood.  & 
Malk.  48  ;  nor  wiU  oonnael  be  heard  in 
support  of  the  objection,  R.  ▼.  Adtf, 

1  M.  &  Rob.  94. 

[d)  Sa»tr.Ckapman,U.itMMaL.i7, 

[e)  2  Wateon*9  Trial,  by  Gnmey,  288 ; 
Roee  ▼.  Blaekmore,  empra  :  R.  ▼.  Gbric, 

2  Stark.  C.  N.  P.  244,  poet.  Sect.  XIV. 
Verdict. 

(/)  46  G.  III.  c.  37. 
Ui)  R,  T.  Wokwm,  10  East,  398. 
{h)  mekoUi  T.  Dvwding,  1  Starlc.  C. 
N.  P.  81,  per  Lord  EllenkorougA,  C.  J. 


t 
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asking  whether  it  was  in  writingt  or  by  word  of  moatti  only,  lor  if  in 
writing,  it  most  be  produced  (p). 

A  witness  may  refresh  his  memory  by  written  entries  of  his  own  or 

[*  others,  subject  to  certain  restrictions.    Thos,  w^iere  a  witness  speaks  to 

specific  facts,  (e.  g.  dates  of  the  commencement  of  tenancies,)  not  hom 

|,  lus  own  recollection  independently  of  any  writing,  but  merely  from  find* 

ing  such  entries  of  them  in  a  book  made  by  himself  and  another  persos 
in  his  presence,  at  the  time  the  facts  were  ascertained  by  them,  the  ori- 
ginal  book  must  be  produced,  and  proved  by  other  means,  not  in  order 

.,  to  make  it  evidence  of  itself,  but  that  the  witness  may  refresh  his  memory 

I  by  every  part  of  it ;  a  benefit  to  which,  as  well  as  that  of  cross-examin- 

ing upon  it,  the  other  side  is  entitled  (y) ;  and  such  a  witness  cannot 

;  refresh  his  memory  by  extracts  made  by  hbnself,  or  by  any  other  at  a 

subsequent  period  (r).  For  the  rule  that  the  best  evidence  must  be  pro- 
duced is  applicable,  whether  a  paper  be  produced  as  evidence  in  itsdf, 
or  merely  to  refresh  the  memory  {$) ;  so  that  the  copy  of  an  entry,  &c. 
not  made  by  the  witness  contemporaneously  with  his  making  such  entry, 
does  not  seem  admissible  fbr  the  latter  purpose,  any  more  than  the  copy 
of  an  instrument  is  admissible  in  evidence  where  the  instrument  itself 
would  be  the  best  evidence  {t).  But  a  written  entry  which  far  want  of 
a  stamp  is  not  in  itself  admissible  to  prove  a  specific  fact  of  receipt  of 
money,  &c.  may  be  looked  at  by  a  witness  to  refinesh  his  memory  of  the 
payment  having  been  made.  Thus,  when  on  seeing  a  written  entry  the 
witness  said,  **  The  entry  of  20L  in  the  plainttfi^s  book  has  my  initiab 
written  at  the  time ;  I  have  no  recollection  that  I  received  the  money : 
I  know  nothing  but  by  the  book ;  but  by  seeing  my  initials  I  have  no 
doubt  that  I  received  the  money  ;'*  it  was  heM  that  the  book  was  pro- 
perly used  to  refresh  his  memory,  and  that  his  saymg  afterwards  that 
he  had  no  doubt  that  he  received  it,  was  suflicient  parol  evidence  of 
auch  receipt,  without  using  the  unstamped  entry  to  prove  it  («). 

I  A  clerk  to  a  tradesman  was  called  fbr  his  master  to  prove  tiie  order- 

ing and  consequent  delivery  of  goods  to  the  defendanL  The  clerk  en- 
tered orders  as  they  occurred  in  a  waste-book  from  his  own  knowledge. 
The  tradesman  copied  the  entries  day  by  day  into  a  ledger,  in  presence 


(p)  The  Qwm*t  ewt,  8  Br.  ft  B.  &  SU.  348. 

SM.  (tf)  Per  Patimmf  J.,  in  »arim  r. 

j                               (^}  Dm  d.  Ckmrekr.  PcrMi«,3  T. R.  Phmumr,  2  Ad.  ft  BIL  3iS,  S44. 

754,  M  remained  on  bj  Pmli99om,  J.,  (Q  IbUL 

a  Ad.  ft  SU.  S16;  Jt.  ▼.  8t.  MmrtWt  («)  Mmigkam t.AiUw^ 8B.ft  Cr. 

Ltitmimr{Hh.)x  and  fee  AwreiyA  t.  14;  «Man.ftR7.5:  i?— lirT ▼. CMw, 

Mmrtm,  2  Cuqib.  112.  4  Eip.  N.  P.  C.  213;  JmeU  ▼.  l«ta^» 

(r)  iMd.  BurOm  t.  PImmsmt,  2  Ad.  1  Etst,  408. 


of  the  clerk,  who  checked  them  as  they  were  so  copied,  aad  thus  ascer- 
lamed  their  correctDess.  It  was  held,  that  as  these  entries  so  checked 
were  in  the  nature  of  eotries  made  by  the  ckrk  himself,  they  m^bt  be 
used  by  him  to  refresh  his  memory  of  the  orders,  without  producing  the 
waste^book,  or  aocounting  for  its  absence  («).  For  they  are  held  in  the 
nature,  not  of  copies,  but  of  original  and  contempomneous  memoranda 
made  by  the  witness  himself,  though  not  with  his  own  hand.  This  last 
drcumstance  is  never  held  essential.  Thus  in  the  case  of  a  log-book 
produced  to  refresh  the  memory  of  a  witness  as  to  a  particular  voyage, 
he  said  he  had  not  written  the  entries  hims^,  but  bad  from  time  to 
time  examined  them  while  the  events  recorded  were  fresh  in  his  recol- 
lection, and  always  found  them  correct ;  for  not  only  were  the  occur- 
rences recent,  bnt  be  had  ample  opportunity  to  have  corrected  the 
entries  if  wrong  (y). 

Crots-examinaiionJ] — On  cross-examination,  a  much  greater  latitude 
is  necessarily  allowed  than  in  examining  in  chief,  though  since  the  pri- 
soner's counsel  may  in  all  cases  address  the  jury,  it  is  no  longer  proper 
to  carry  cross-exammation  to  that  length,  which  was  only  excusable, 
while  it  was  the  only  mode  of  suggesting  an  important  view  of  the  case 
to  the  minds  of  the  jury.  Leading  questions  may  be  asked ;  but  the 
witness  must  not,  even  when  cross-examined,  be  supplied  with  the  very 
words  he  is  desired  to  echo  («),  unless  he  is  so  cross-examined  with  a 
view  to  contradict  him,  as,  e.  ^.  to  show  that  he  has  used  particular 
words  which  he  swears  he  did  not. 

Where  it  is  proposed  to  contradict  a  witness  by  something  which  he 
has  written,  he  must  not  be  cross-examined  as  to  the  contents  of  the 
paper,  but  the  paper  itself  must  be  shown  to  him,  and,  on  his  admitting 
the  handwriting,  read  as  the  evidence  of  the  cross-examining  party, 
either  at  that  time»  or  when  he  calls  hb  witnesses  (a) — a  rule  which  has 
greatly  narrowed  the  use  of  this  means  of  shaking  a  witness's  credit. 
To  whatever  point  a  witness  may  be  called,  even  if  he  be  merely  sworn 
and  not  examined  in  chief,  he  is  open  to  cross-examination  as  to  every 


(#)  lhir#o»T.PAMimfr,2  Ad.&ElL  hsd  a  mMioryof  ih»het  stated  in  it; 

341.    Sictu,  M  to  eopiei  of  the  entriei  and,  2ndl7,  whether,  looking  at  the  entry, 

made  at  a  inbietiiient  period,  per  Pc^/e-  he  could  now  etile  podtivdly  on  hii  oath 

MM,  J.,  8,  C  when  the  ship  arriyed  at  her  port  of  dei- 

(y)  Bimnmifh  r.  JVorfM,  2  Caapb.  tination. 

112.  The  qneitionf  there  put  onder  Lord  (m)  JR.  ▼•  Aenfjr,  24  How.  St.  Tr. 

Bttenborouffh*i  lanction  were,  lit,  wfae-  706. 

ther  the  witneea  saw  In  the  log-book  an  (c)  The    Qnnrn'M   nm,  2  Brod.  & 

entry  of  a  stated  date  at  a  time  when  he  Bing.  219. 
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matter  relative  to  the  cause  (6).  If  a  witness  admits,  that  when  before 
the  justice  he  was  cross-examiDed  by  the  prisoDcr's  attorney,  his  counsel 
may  question  him  as  to  the  answers  he  gave  on  that  occasion,  if  it  ap- 
pears to  the  court  that  no  such  cross-examination  has  been  returned  by 
the  magistrate  (c).  He  should  not  be  asked  '*  whether  he  has  always 
told  the  same  story,"  for  that  includes  the  time  he  told  it  before  the  ma- 
I  gistrates ;  the  question  should  be,  '*  Have  you  always  said  so  except 

before  the  magistrates  ?"  (d).  To  try  his  memory  or  his  credit,  he  may 
be  asked  as  to  a  former  account  verbally  given  by  him  of  the  transac- 
tion ;  and  hypothetical  questions  may  be  put  to  show  the  value  of  any 
judgment  he  has  given ;  but  it  must  not  be  assumed  that  he  said  on  bis 
examination  in  chief  what  he  did  not  say,  nor  must  any  thing  be  sug- 
gested as  a  fact  proved  which  is  not  in  proof  (e).  A  court  of  quarter 
sessions  has  not  power  to  direct  a  prosecution  for  perjury  to  be  iasti- 
tutedy  as  a  judge  has  at  assizes  (/)• 

Allowing  Copies  of  Depositions  and  Inspection  of  Originals  to 
PrisonersJ] — ^The  task  of  watching  the  proofs  adduced  by  prosecutors, 
and  of  cross-examining  the  witnesses,  will  be  materially  assisted  by  the 
copies  of  the  depositions.  To  such  copies,  or  to  a  sight  of  the  originals, 
the  prisoner  is  now  entitled ;  for  by  6  &  7  W.  IV.  c.  114,  s.  3  (g),  all 
persons  who  after  the  passing  of  this  act  [20  Aug.,  1836]  shall  be  held 
to  bail,  or  committed  to  prison  (A)  for  any  offence  against  the  law,  shall 
be  entitled  to  require  and  have  on  demand  (from  the  person  who  shall 
have  the  lawful  custody  thereof,  and  who  is  thereby  required  to  deliTer 
the  same)  copies  of  the  examinations  of  the  witnesses  respectively,  upon 
whose  depositions  they  have  been  so  held  to  bail  or  committed  to  prison, 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  three  half- 
pence for  each  folio  of  ninety  words. 

Provided  always,  that  if  such  demand  shall  not  be  made  before  the 

I  day  appointed  for  the  commencement  of  the  assize  or  session  at  which 

the  trial  of  the  person  on  whose  behalf  such  demand  shall  be  made  is  to 

take  place,  such  person  shall  not  be  entitled  to  have  any  copy  of  such 


(b)  PkOI^  V.  Bam»r,  1  Eip.  N.  P.  («)  1  Stark.  Et.  2ad  edit.  163. 
C.  356.  (/)  23  6.  II.  e.  11,  •.  3. 

(c)  Held  lince  the  ntolatioiis  of  the  (^)  See  4  T.  R.  691, 1  Chit  R.  627, 
judges  in  1837,  in  R.  v.  Edwards  and  ••  to  producing  depoeitions  before  thii 
Woodcock,  8  C.  &  P.  26,  by  Littlcdaie  act. 

and  CoUridffCf  Ji.,  with  Mr.  Recorder  (h)  i,  e.  for  trial,  not  for  re-ezamiaa- 

Jauo.  tion  only,  Fletcher  {Jotkma),  (ur  parte, 

(d)  Reg.  T.  Skellard,  9  C.  &  P.  280,  IS  L.  J.  (M.  C.)  67 ;  1  D.  &  Lowndei, 
Patteeom,  J.  896,  befbre  four  judges. 
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fxamiDation  of  witnesses,  unless  the  judge  or  other  person  to  preside  at  I 

sach  trial  shall  be  of  opinion  that  such  copy  may  be  made  and  delivered 

without  delay  or  inconvenience  to  such  trial ;  but  it  shall  nevertheless 

be  competent  for  such  judge,  &c.  if  he  shall  think  fit,  to  postpone  such 

trial  on  account  of  such  copy  of  the  examination  of  witnesses  not  having 

been  previously  had  by  the  party  charged. 

Where  a  witness  had  made  a  deposition  before  a  magistrate  in  a  case 
of  felony,  and  at  the  trial  sworn  to  a  conversation  he  had  had  with  the 
prisoner,  his  deposition  must  be  put  in  and  read  to  him  or  by  him,  before 
it  can  be  proved  for  the  prosecution  that  he  did  not  state  that  conver-  ^ 

sation  before  the  committing  magistrate  (t). 

If  it  is  shown  that  depositions  were  regularly  returned  by  the  magis- 
trates to  the  proper  officer,  who  proves  that  after  diligent  search  they 
cannot  be  found,  the  prisoner's  counsel  may  cross-examine  from  copies 
of  them  proved  by  the  magistrate's  clerk  to  be  correct  (A). 

Persams  under  Trial  may  imped  the  Depo^tions.'\ — And  by  6  &  7 
W,  IV.  c.  1 14,  s.  4,  persons  under  trial  shall  be  entitled,  at  the  time 
of  their  trial,  to  inspect,  without  fee,  all  depositions  (or  copies  thereof) 
which  have  been  taken  against  them,  and  returned  into  the  court  before 
which  such  trial  shall  be  had. 

By  the  first  of  the  "  Regulations  of  Practice  to  be  observed  on  Trials 
ibr  Felony  where  the  Prisoner  has  Counsel,"  which  at  a  meeting  of 
twelve  out  of  the  fifteen  judges  before  the  Spring  Circuit  in  1837, 
seemed  to  be  the  course  which  the  judges  present  thought  most 
advisable  to  adopt  under  this  act,  it  is  stated  that  *'  where  a  witness 
for  the  crown  has  made  a  deposition  before  a  magistrate,  he  cannot, 
upon  his  cross-examination  by  the  prisoner's  counsel,  be  asked  whether 
he  did  or  did  not,  in  his  deposition,  make  such  or  such  a  statement 
until  the  deposition  itself  has  been  read,  in  order  to  manifest  whether 
sodi  statement  is  or  is  not  contained  therein ;  and  that  such  depo- 
sition must  be  read  as  part  of  the  evidence  of  the  cross-examining 
counsel "  (f). 

An  exception  to  this  rule  has  been  allowed  where  the  magistrate  has 
not  returned  a  cross-examination  by  the  prisoner's  attorney,  which  the 
witness  admits  (in).    In  the  same  case,  it  was  held  that  the  deposition 

(0  Per  Er$km9^  J.,  in  Jteg.  v.  JJenty  the  rest  of  these  Regulations,  po9t^  p. 

Lmm  T^hr,  8  C.  &  P.  726.  565,  566. 
{k)  lUf.  V.  Skeilm^,  9  C.  &  P.  277.  (m)  Ji.  v.  Edward*  and  Woodcock,  8 

(0  As  to  the  effect  of  tliu  course  in  C.  ft  P.  26.    Cor.  LUiUdaU  and  Cole- 


piiiig  the  i^ly  to  the  proeecutor,  lee      ridge,  Ji.,  with  Mr.  Recorder  Law. 
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■ 

of  a  iiitiUM  br  a  proaecptipn  nuiy  be  pot  nMo  hii  haod  bj  the  pi- 
li  toMr*t  OMMd,  wbo  may  deave  luai  to  look  at  it  and  vefiredi  his  ait- 

' j  OMNryy  wid  oMj  theo  ask  bim  wbatbcr  be  woaUadhae  to  thertatcaicat 

be  bad  jaat  made  m  chief.    If  be  cannot  vend,  tbe  ofieer  may  nadit 

over  to  bim.    Tbongb  tbe  raaolationa  of  tbe  jndgea  aie  biodiog  oa  the 

priaoner^a  ooonsely  a  judge  may,  if  be  tbink  fit,  Umtelf  qaeitkm  a 

witnem  as  to  any  daN»epancy  iriiicb  appeaia  between  bia  depoiiuon  and 

bis  endence  at  tbe  trial.    Wbetber  tbe  proeeenlor'a  connael  has  right  to 

reply  on  fccta  tboa  elicited,  doea  not  ^>pear(i»). 

Second  Regulation.    That  after  aocb  deposition  baa  been  read,  the 

■i  prisoner's  counsel  may  proceed  in  bis  cross-examination  of  tbe  witasM, 

[I  as  to  any  snppoaed  contradiction  or  variance  between  tbe  testimony  of 

tbe  witness  m  conrt  and  bis  former  deposition,  after  which  tbe  ooooid 
for  tbe  prosecution  may  re  earnmine  tbe  witnem,  and  after  tbe  prisoner's 
counsel  has  addrsased  the  jury,  will  be  entitled  to  tbe  reply;  aad  id 
case  the  counsel  for  the  prisoner  comments  upon  any  supposed  yariaoce 
or  contradiction,  without  having  read  the  deposition,  Uie  conrt  may 
direct  it  to  be  read,  and  tbe  covnselfor  the  proaecntion  will  be  eatitlcd 
to  reply  upon  it. 

Third  Regulation.  That  the  witness  cannot  in  croea-eaaminatioB  be 
compelled  to  answer  whether  he  did  or  did  not  make  such  or  soch  a 
statement  before  tbe  magistrate,  until  after  bis  deposition  has  been  lead, 
and  it  appears  that  it  contains  no  mention  of  such  statement  la  that 
event,  the  counsel  for  the  prisoner  may  proceed  with  his  cross-exami- 
nation, and  if  tbe  witness  admits  such  statement  to  have  been  made,  he 
may  comment  upon  such  omissioQ,  or  upon  the  effiMst  of  it  upon  the 
other  part  of  his  teatunooy  ;  and  if  tbe  witnem  denies  diet  he  msde 
such  statement,  the  connael  for  tbe  prisoner  may  then,  if  snehstatesMot 
be  material  to  the  matter  iaisane,  call  witnesses  to  prove  that  he  made 
such  statement.  But  in  either  event,  the  reading  of  the  deposition  is 
fi  tbe  prisoner's  evidence,  and  counsel  for  the  prosecution  will  be  eotitkd 

to  reply. 

i2e-«raMiMa/J9ii.]<-*After  the  cross-examination  is  finished,  the 
counsel,  by  whom  the  witnem  was  called,  is  entitled  to  re-examine,  for 
the  purpose  of  explainii^  any  matter  into  which  oonfiision  maj  hare 
been  introduced  by  the  questions  of  his  adversary.  So  he  may  ask 
questions  to  show  inducements  the  witness  has  bad  to  betray  tbe  party 
who  called  him,  by  answering  un&vourably  on  crosa*examioatton  (•)• 


(«)  R.  T.  BSmmrib  mI  JTssfew*,  (o)  JDmmi  v.  AMi,  t  M.  &  Bob. 

8  G«  &  P.  aa.  m. 


i>BiMiet.i — tana  of  oounu  roa  rKuamta..  I 

iMtioiia  nn»t  be  confined  to  tnattcn  toucbsd  on  or  lefar 
row-eiammation.  Where,  boweTor,  any  new  matter  oec 
nud  M  knportant,  be  may  reqneit  the  court  to  esun 
h,  or  allow  fahn  to  do  w ;  and  thi«  bdnlgence,  if  pnpc 
lw«y>  gnnled.  Wben  the  qoeationi  are  pat  by  tlw  em 
egukr  coorae,  it  U  aln  of  'coocae  for  As  court  to  put  i 
luggaatod  on  the  new  matter  by  the  other  aide;  and  wl 
ing  eomwel  k  bimaelf  lufieied  to  put  them,  hk  advei* 
rae,  the  right  of  cRna-examiDing  iipcm  them. 


%tkm  by  the  Court  or  Jury.] — When  the  e 
n  by  connael  are  eooclnded,  any  of  the  justices  or  jur 
oh  questions  as  occnr  to  him  to  be  fitting  for  the  fOrtl 
of  the  matter  in  issue ;  and  for  this  pnrpoae,  the  court  n 
Dcss  at  any  stage  whatever  of  the  inquiry,  oren  after  the  a 
•ecution  is  closed,  and  an  objection  has  been  taken  to  i 
>).  Counsel  may  cross-examine  on  this  eTidence(;).  8< 
y  be  recalled  at  request  of  a  juror  (r). 


SECTION  xin. 

Or  THE  DxriKCK,  Rbflt,  akd  StmutKO-trr. 

f  Counsel  for  a  PrtKmer.]— When  the  case  for  the  pro 
ilosed,  the  chairman,  in  all  cases  where  the  prisoner  baa 
>k>  him  what  he  has  to  say  in  answer  to  the  charge.  A  p 
iniel  has  now  the  same  right  to  address  the  jury  in  fek 
rits,  which  be  formerly  had  in  misdemeanour  only ;  for 
6  &  7  W.  IV.  c.  1 14,  "  all  persona  tried  for  felonies  shall 
ifter  the  close  of  the  case  for  the  prosecution,  to  make  / 
t/ df/iMM  thereto  by  counselleamed  in  the  law,  or  by  atton 
rbere  attomies  practise  as  counsel."  He  may  also  now  si 
bench  any  point  of  law  arising  on  the  evidence,  or  any  it 
■roof  of  a  part  of  the  charge,  which  may  entitle  hii  client 
il.  Thus,  he  may  suggest  Aat  there  is  no  evidence  thata 
;  ofience  occurred  within  the  county  where  the  trial  is  b 
WO  yards  of  (ts  boondary ;  that  there  is  a  subetantial  n 

(r)  pm,  f.  tn. 


I 
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>  ance  between  some  material  allegation  and  the  proof  offered  to  support 

'  it ;  or  that  the  offence,  supposing  the  evidence  to  be  credible,  does  not 

amount  in  law  to  that  which  is  charged,  e.  g,  that  an  appropriation 
charged  as  a  larceny  is  a  mere  breach  of  trust,  or  such  an  embezzle- 
ment as  is  only  a  miidemeanour  (s) ;  for  these  are  matters  which  show 
that  the  prisoner  ought  not  to  be  put  on  his  defence.     He  may  lome- 
times  submit  that  there  is  nothing  for  the  jury  to  consider,  as  when  no 
eridence  in  the  case  has  brought  the  charge  near  to  his  client;  and,  if 
the  bench  think  so,  they  will  direct  an  acquittal ;  but  no  question  can 
be  thus  withdrawn  from  the  inquiry,  where  there  is  any  evidence,  how- 
ever slight.     Where  an  objection  is  taken  which  the  bench  do  not  im- 
mediately overrule,  the  counsel  for  the  prisoner  are  first  heard  in  iU 
support;  the  counsel  for  the  prosecution  then  give  their  answer  to  it 
terioHm ;  and  the  leading  counsel  for  the  prisoner  replies ;  after  which 
the  justices  deliberate,  and  the  chairman,  after  collecting  their  votes, 
announces  their  decision.   Where  the  objection  relates  to  the  absence  of 
some  formal  proof,  which  can  be  immediately  supplied,  the  court  always 
allows  such  proof  to  be  given,  for  it  will  not  permit  justice  to  be  de- 
feated by  a  mere  accidental  omission  of  counsel.    When  the  bench  has 
decided  that  the  case  for  the  prosecution  has  failed  in  point  of  law,  the 
accused  is  entitled  to  his  acquittal.    Accordingly  the  chairman  ought 
not  to  recommend^  but  simply  to  direct  the  jury  to  acquit,  and  the 
officer  ought  immediately  to  take  and  record  the  verdict  (0* 

Address  of  Prisoner  or  his  Counsel.'] — Where  there  is  evidence 
which  ought  to  be  submitted  to  the  jury,  the  accused  or  his  counsel 
is  now  entitled  to  address  them,  and  to  comment  on  the  entire  case  for 
the  prosecution.  If  he  thinks  it  discreet  to  adduce  evidence,  he  should 
now  open  that  evidence  to  any  extent,  and  with  any  particulars  which 
he  may  think  proper ;  but  he  must  not  assume  as  proved  that  which  is 
I  not  proved  (ti),  nor  is  he  at  liberty  to  introduce  new  matter,  whether  it 

be  the  prisoner's  story  or  not,  unless  he  proposes  to  establish  it  by  legal 
evidence  (x)  :  and  if  in  point  of  fact  he  does  introduce  the  prisoner's 
account  of  the  facts  without  intending  to  support  it  by  evidence,  the 


(tf)  See  7  &  8  O.  IV.  c.  29»  s.  51,  as  officer  immediately  aaid,  **  Gentleaen, 

to  pledging  gooda  or  bills  of  lading,  by  yoa  wiU  lay  the  defendant  ie  not  guilty;" 

factors.  to  which  they  assented,  and  the  ferdiet 

(0  Lord  Tmterden*»  course  on  ao-  waa  recorded. 

ceding  to  an  objection  waa  merely  to  tell  (m)  A»t€,  p.  652. 

the  jury,  "  Gentlemen,  I  am  of  opinion  («)  If  a  case  were  neeeasary,  B.  v. 

that,  in  point  of  law,  the  case  haa  failed,  Bmrd,  8  C.  Si  P.  142,  night  be  men- 

and  therefore  yon  will  aay  that  the  de*  tiontd. 
fendant  ia  not  gnilty;'*  on  which  the 


li 


I 


» 
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charge  mainly  vests ;  or  of  the  evidance  of  witnesses  present  at  a 
action  tending  to  contradict  direetly  the  statesaent  of  the 
for  the  prosecution ;  or  of  evidence  tending  to  show  that  the  prisoner 
conU  not  be  guQty  of  the  crime»  becanse  he  was  in  another  place  at 
the  period  when  it  is  said  to  have  occurred,  and  which  is  popularly 
called  an  alM ;  or  of  eridenoe  calcuhted  to  show  that  the  witncsscn 
for  the  prosectttimi  are  unworthy  of  crec^  by  contradicting  them  upon 
points  of  their  eridence  relative  to  the  transaction ;  or  lastly,  of  evi- 
dence tending  to  show  the  improbability  of  the  prisoner's  guilt,  by 
proving  that  he  has  borne  a  character  for  qualities  the  reverse  of  those 
which  would  produce  the  criminality  imputed.  The  two  last  of  these 
gprounds  of  defence  are  all  which  require  observation  here,  because  they 
alone  involve  questions  of  evidence  differing  from  those  which  govern 
the  proofs  in  support  of  the  chaige. 

DrunkenneUt  or  Insanity,] — Drunkenness  at  the  time  of  commit- 
ting the  offence  affi>rds  no  excuse,  but  is  rather  an  aggravation  of  the 
act  (y*),  and  this  is  so  even  in  murder,  where  premeditated  malice  is  a 
necessary  ingredient.  Insanity  at  the  time  of  committing  the  act  will 
be  a  defence,  if  it  be  clearly  proved  that  the  accused  was  then  labouring 
under  such  a  defect  of  reason  from  disease  of  the  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or  as  not  to  know  that 
it  was  wrong  (^).  A  medical  man  who  has  been  present  in  court  and 
heard  the  evidence  may  be  asked  as  a  matter  of  science  whether  the  (act 
stated  by  the  witnesses,  supposing  them  true,  show  a  state  of  mind  in- 
capable of  distinguishing  between  right  and  wrong  (A). 

Infancy.] — When  a  child  of  any  age  between  seven  and  fourteen 
is  indicted,  it  should  be  left  to  the  jury  to  say,  first,  whether  the  offence 
was  committed  by  the  prisoner,  and  if  it  was,  then  whether  at  the  time 
it  was  so  committed  the  child  knew  that  it  was  wrong ;  and  the  legal 
presumption  being  that  a  child  of  that  age  has  not  such  {viz,  guilty) 
knowledge,  it  is  for  the  prosecutor  to  rebut  it  by  evidence  (t)» 


(J)  Co.Iit.247;  JL  t.  Ctarrotf , 7 C. 
&  P.  14ft;  1  Hils,32;  S.  t.  M^km,  7 
G.  &  P.  297. 

(^)  Mae  Nmi^kUn,'»  cam,  10  CL  I^ 
Fin.  200. 

(A)  8.C.  In  Beg.  r.HifpinimtC.Bt 
Kir.  129.  McmU,  J.,  (who  had  diffend 
from  the  other  jvdgea  in  Dom.  Proe.,  in 
Reg,  ff,  Mae  Samgkigm)  eeked  the  jury. 
Whether  the  prisoner  at  the  time  of 
committing  the  offence  wee  to  ineane  at 


not  to  know  right  from  wvou? 

(0  M.  T.  SUgMbeiJk  Owen,  4  C.  ft  P. 
236;  see  1  Hawk.  eh. I.  a. 8.  InrorFa 
COM,  Foater,  70,  which  oocamd  in  1 748, 
a  Utde  girl  of  fire  yeara  old,  soaportad 
in  a  pariah  workhooae,  waa  nuirteodby 
blowa,  and  her  body  foud  oonfleatod  in 
a  dunghill.  A  b<^  of  ten  yeara  old, 
who  inhabited  the  aaoia  honao,  oon^ 
feaaed  aeveral  timea  that  he  had  deliba* 
rately  mordered  hn ;  giTiaf  a 
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D9fknc9  hy  Wife  om  ground  of  Coercion  Ay  Hut&dMf.]— The  general 
rule  goferning  this  line  of  defence  is^  that  a  wife  cannot  be  oonncted 
of  a  bare  theft  or  even  of  a  burglary  committed  in  the  company  of  her 
husband ;  such  act  of  hers  being  presumed  to  be  done  under  his  coercion, 
and  therefore  punishable  in  his  person  only.  But  this  is  in  all  cases 
merely  a  presumption,  open  like  all  others  to  be  rebutted  by  evidence 
to  the  contrary ;  for  if  the  husband  is  crippled  or  bed-ridden,  or  if  she 
is  the  principal  actor  in  and  incitor  to  the  felony,  she  seems  punishable 
as  well  as  the  husband  (k).  And  it  is  quite  clear  that  if  in  his  presence 
she  commits  treason,  homicide,  robbery,  or  perjury,  or  as  it  would  seem, 
any  felony  accompanied  with  tiolence;  or  if  in  his  absence  she  steals, 
or  takes  an  active  and  independent  part  in  receiving  stolen  goods,  or 
in  receiving  a  person  whom  she  knows  to  have  committed  felony ;  or 
utters  a  forged  order  for  the  payment  of  money  ;  or  aids  or  abets  her 
husband  in  assaulting  another,  and  causing  a  bodily  injury  dangerous 
to  life,  she  will  be  liable  as  if  she  were  sole,  though  her  ofience  may 
have  been  planned  or  commanded  by  her  absent  husband  (/).  For 
offences  of  this  nature  committed  by  a  wife  in  the  absence  of  her  husband 
they  may  be  indicted  together,  charging  the  wife  as  principal,  and  the 
husband  as  accessory  (m). 


cal  and  coniiatent  dotail  of  a  multitade 
of  dreamttanoM,  thowiag  what  Lord 
Bdl€  calU  (1  Hale.  S30)  a  "  mitchiav- 
oui  discretion"  in  himself.  He  was 
flNuid  gafltj,  but  sentence  was  respited 
fer  the  opinion  of  the  jadses.  Thej  all 
thought  that  to  spare  thia  criminal 
merely  on  acoonnt  of  hia  age  would  be 
of  Teiy  dangerons  oonse^nence,  oonri<* 
dering  the  many  serious  oftnces,  as 
arson,  &c.  of  which  children  are  capa« 
ble.  However,  msinj  reprieves  were 
granted  to  afford  time  to  investigate  the 
origin  of  the  matter  more  dosely,  but 
nought  being  cast  on  it,  it  was  resolved 
to  grant  no  more  of  them ;  when,  after 
nine  years,  a  pardon  waa  granted  at  the 
Summer  Assises,  1757.  on  condition  of 
tiie  prisoner  immeAately  entering  the 
seaservioe. 

Indictment  for  aasanlt  with  intent 
to  sommit  rape*    The  prisoner  did  not 

retrato  the  peitton,  and  was  sworn  to 
mtaut  fourteen.  Held,  that  aa  he 
eould  not,  In  point  of  kw,  be  guilty 
of  an  assault  with  intent  to  oommit 
rape,  he  eoidd  not  be  proved  to  be  sM» 
to  oommit  it.  Convicted  on  second 
oonnt  for  common  assault.    Per  PaiU" 


mm,  J. ,  in  JUg.  v.  PhUipt,  8  C.  &  P.  736. 
Again,  in  Big,  v.  Jord&n  amd  etiioiktr^ 
9  C.  &  P.  118,  it  was  held,  that  a  boy 
under  fourteen  cannot  be  found  guilty 
of  a  rape,  or  of  foloniously  abusing  and 
carnally  knowing  a  girl  under  ten, 
though  he  has  arrived,  physically,  at 
full  puberty. 

(i)  See  R.  V.  .drcAsr,  1  Mood.  C.  C. 
14S,  dted  in  Jt.  v.  CHmt/fur.  2M.53  ; 
R.  V.  J7iff  Aef,  1  Ruas.  Cr.  18,  relied  on 
in  Jl.  V.  (Vnit,  2  Mood.  C.  C.  58. 

(0  See  1  Hawk.  c.  1,  s.  2,  9 ;  1  Hale, 
46,  47,  516,  6S1 ;  2  Bast,  P.  C.  652  \ 
Jt.  V.  Saroh  and  Jokm  Monit,  R.  Si  Ry. 
C.  C.  270,  8.at  2  Leach,  10S6 ;  it.  v. 
EHge  Areker  mU  othen,  1  Moo.  C.  C. 
143 1  Jl.  V.  Djclt,  1  Rasa.  C.  ft  M.  16. 
The  original  reaaoa  for  thfa  privilege 
may  have  been  tiiat  suggested  by  Mr. 
Christian,  in  a  note  to  Ilia  edition  of 
Blaekstone,  4th  vol.  p.  29,  that  the  wifo 
could  not  pray  benefit  of  deny  aa  tho 
husband  might.  As  to  wife%  aiding 
and  abetting  her  husband's  felonione 
assault  oa  another,  see  Jl.  v.  Owe, 


(m)  See  last  note. 
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A  distinction  bas  been  laid  down  tbat  a  wife  is  punishable  for  any 
offence  short  of  felony  committed  by  her,  whether  alone  or  in  company 
with  her  husband  (n) ;  but  its  soundness  may  be  questioned,  and  it  has 
been  disregarded  in  a  case  where  husband  and  wife  were  jointly  indicted 
for  uttering  base  coin  :  the  uttering  being  by  the  wife  in  her  husband's 
presence  (o).  Again,  a  wife,  being  looked  upon  as  the  servant  of  the 
husband,  is  not  indictable  for  breach  of  duty  in  not  providing  his 
apprentice  with  sufficient  food  and  necessaries,  whereby  he  died,  unless 
she  wilfully  withheld  them  when  furnished  to  her  for  his  use  by  her 
husband  (/?)• 

A  wife  cannot  be  indicted  for  conspiring  with  her  husband  alone,  or 
as  accessory  after  the  fact  for  receiving  him  after  knowing  him  to  have 
committed  felony,  or  for  receiving  jointly  with  her  husband  a  third 
person  known  to  be  in  a  like  circumstance  (q).  She  is  absolved  from 
liability  in  the  first  case,  by  being  in  law  one  person  and  having  but  one 
will  with  her  husband,  and  by  her  subjection  to  him  in  the  other  two. 
On  the  other  hand,  a  husband  is  indictable  as  accessory  after  the  fact 
for  receiving  his  wife,  knowing  her  to  have  been  guilty  of  felony  (r). 

Wtfe  (or  her  Paramour)  tahing  Husband's  Ooods,  Sfc] — ^The  pos- 
session of  the  wife  being  in  point  of  law  identical  with  that  of  the  hus- 
band, she  cannot  be  guilty  of  stealing  any  article  belonging  to  him 
alone,  or  to  him  and  others  (s),  unless  when  so  stolen  it  was  in  the 
actual  possession  of  a  third  person,  who  by  any  rule  of  a  society  of 
which  he  is  a  member,  or  by  compulsion  of  law,  would,  in  case  of  its 
loss,  be  chargeable  for  it  as  bailee  {i).  Though  a  wife  may  thus  with 
impunity  part  with  her  husband's  property  to  another  (ii),  yet  if,  as  in  a 


(ii)  1  Salk.  384  ;  Rjland*i  note  (10) 
to  4  BUl  e.  29 ;  1  Hawk,  c  1,  i.  13; 
Dalton,  c.  139,  p.  314,  «.  g.  keeping  a 
diiorderly  houw,  for  which  she  may  be 
indicted  alone,  if  her  hatband  does  not 
live  with  her,  1  Bac.  Ab.  294,  or  jointlj 
with  him  if  he  does,  1  Hawk.  c.  1,  a.  12. 
So  ahe  is  indictable  jointly  with  him  for 
keeping  a  gaming  house,  10  Mod.  335, 
R,  ▼.  DieHon  ami  fo{fei  and  for  con- 
spiring with  another  as  weU  as  her  hus- 
band ;  and  for  forcible  entry.  Sec.  ;  and 
alone  for  riot,  assanlt.  Sec.  See  1  Hawk, 
c.  1,  s.  10—14. 

(o)  R,  T.  Prfcf,  8  C.  &  P.  19.  By 
{Mvrthmut,  8.  C),  alter  consulting  J3o« 
9anqu9i  and  ColtmoHf  Js.  See  R,  v. 
ConoUyt  cited  aa  Anon,  Matthews's 
Crim.  Law,  262,  aee, 

(p)  R,  T.  Sgmres  and  wife,  ante. 


(g)  1  Hawk«  c.  72,  s.  8  ;  1  Hale,  47, 
621. 

(r)  1  Hawk.  B.  1,  c.  1,  s.  10. 

{$)  1  Hale,  513 ;  1  Hawk.  c.  33,  t. 
19 ;  R,  T.  WilltM,  1  Mood.  C.  C.  375. 
Case  of  a  wife's  taking  money  from  die 
box  of  a  friendly  society  deposited  with 
her  husband,  a  member  of  it. 

(0  1  Hale,  514 :  R,  t.  PhmheBram- 
ley,  R.  &  Ry.  478.  See  H.  ▼.  BUzm 
March,  1  Mood.  C.  C.  182,  arson  of  a 
hnsband's  house. 

(if)  But  see  Dalton,  ch.  137.  "  If  > 
married  woman  shall  deliver  to  her 
adulterer  her  husband'a  goods,  thii  is 
felony  in  the  adulterer."  Baron  Perkt 
declared  that  if  that  question  had  ariicii 
he  would  haTc  referred  it  for  the  ji  ' 
R,  T.  JZoten^eiy,  C.  ft  Kir.  233. 
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nmnxMi  cue  in  the  humbler  walks  of  life,  she  and  a  male  confederate 
rhen  together,  abstract  it,  the  man  is  indictable,  notwithstanding  her 
(Muent  to  and  share  in  the  act;  for  the  tailing  is  still  presumed  to  be 
mfo  domhto  (jc).  So,  If  the  goods  are  removed  by  the  man,  in  con- 
nnplation  of  adultery  (jf).  A  married  woman  who  stole  the  goods  of 
sotber  in  the  bouse  in  which  she  herself  resided  with  her  husband  aa 
le  bonseholder,  was  hdd  only  punishable  for  simple  larceny,  and  not 
ipilally  under  13  Ann,  c.  7,  then  in  force,  for  stealing  to  a  certain 
noant  in  a  dwelling-house  (z). 

Proof  of  Covtrtitre  at  a  Defence.} — A  woman  who  sets  up  her 
iverture  in  her  defence  must  prove  it  (a),  unless  her  character  as  such 

admitted  by  her  description  in  the  indictment,  e.  g.  "wife  of" 
.  B.  (A) ;  and  though  strict  evidence  of  a  maniage  need  not  perhaps 

given,  the  jury  must  be  satisfied  of  it  on  the  evidence  given.  Coha- 
LatioD  and  reputation  of  a  marriage  have  been  considered  sufficient 
idence  of  it  for  this  purpose  (c),  though  mere  coliabitalion  and  pass- 
^  by  a  man's  name  are  not  (rf). 

DtMcreditinff  Witne*i,—hy  thawing  hit  different  Statement  at  ano- 
er  Time, — Imputing  Crime,  ^c] — It  is  a  general  rule,  that  where  it 
proposed  to  discredit  a  witness  called  on  the  other  side,  by  showing 
at,  on  another  occasion,  he  has  given  a  different  account  of  the  trans- 
tion,  he  must  be  first  cross-examined  as  to  such  account,  and  the 
bject  brought  distinctly  to  his  memory  (e),  by  specifying  particulars 
time  and  place,  and  of  the  person,  if  any,  involved  in  the  contradic- 
>n  to  be  afterwards  given  (/).  When  this  has  been  first  done,  evi- 
nce of  his  declarations,  or  acts  inconsistent  with  his  leslimony,  on 
liters  relevant  to  the  issue,  and  which  he  has  denied  on  cross- 
ambation,  may  be  admitted  (g).    But  such  declaration  can  only  be 

(r)  JL  T.  TbVret,  1  Mood.  C.  C.  243,  Be^ltf,  J. 

ptuiDK  to  oTcmileil.  t.  Ctarit.id.  (d)  B.  t.  Hai*atltmdMalhtr,iC.ai 

G,  n.     In  K.  *.  Tb(/ret,  do  ■dolter?  P.  434. 

niou  to  the  iteBliiiK  wu  proved,  bot  {<)  Tlia  QiMm't  MM,  2  Brod.  ft  Bing. 

iat  dutinct  pMieuiDD  of  (A«  num  by  229,  311. 

9 ndmduMl act  a/hit  it  than,  itiim  (/}  Aiip^  v.   Smith,  M.   8t  Mslk. 

*  •oBee,  eveo  though  the  adnlterj  ii  473. 

ai.    Rtf.  T.  JtoMniery ,  per  /'uric,  B.  (;}  Ibid.  D*Jaillfi,  Morym, 2Bap. 

id  Lord  Dtnmm,  C.  J.  N.  P.  C.   691 )    but  if  the   fHrtlcalar 

(jr)  B,  T.  TbUHl  ltd  eiteHer,  C.  It  qoeation  which  ihonld  have  been  put  (o 

ir- 112.  the  pUintiff'i  wiCneM  roT  the  defend, 

(i)  R.  T.  Oould,  1  Leaeht  217.  ant,  haa  not  been  put,  the  court  baa  • 

(a)  S.  T.  Jtma,  Kdjiige,  7.  diicrctjon  to  suffer  him  to  be  recalled 

(t)  1  Hale.  46;  fl.  T.  KnigM,  1  C.  &  before  tbe    defendant's    proceeding  to 

■  IIG.  contradict  him,  Anpa  v.  Smith,  M.  & 

(e)  M.w.AIUaton,Jltut.C.StV.iO,  Malk.  474. 
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received  to  contradict  him,  where  he  absolutely  denies  that  he  eferuied 
it,  and  not  when  he  says  he  has  no  recollection  one  way  or  other  (k). 
If  he  has  been  asked  whether  he  committed  a  crime,  or  hu  been  in  pri- 
son, or  any  other  matter  intended  to  affect  his  general  credit,  and  deaia 
the  imputation,  evidence  cannot  be  received  to  show  that  his  denial  is 
false ;  or  else  the  time  of  the  court  might  be  occupied  in  the  trial  of  a 
number  of  collateral  circumstances  on  which  neither  the  witnen  nor 
those  who  call  him  can  be  supposed  ready  to  enter  (i).    Thus,  where  a 
witness,  on  the  trial  of  his  master  for  felony,  was  asked  whether  he  had 
not  been  charged  witli  robbing  the  prisoner,  and  also  whether  he  bad 
not  threatened  to  be  revenged  of  him,  and  to  fix  him  in  gaol,  but  denied 
both ;  on  the  ofiPer  of  evidence  in  contradiction,  it  was  holden  that  the 
witness's  answer  as  to  the  charge  of  robbery  against  him  was  conclusive; 
but  that  on  the  latter,  as  the  words  might  have  reference  to  his  testimony 
on  the  pending  indictment,  evidence  might  be  received  to  show  that  the 
words  were  spoken  by  the  witness  (k).    It  is  in  no  case  allowahle  to 
adduce  evidence  to  prove  that  the  witness  is  unworthy  of  credit,  because 
he  has  been  guilty  of  a  crime,  or  a  number  of  crimes,  as  to  which  he  has 
not  been  examined ;  the  reverse  was  strenuously  contended  for  in  a  case 
of  high  treason,  in  reference  to  the  principal  witness  for  the  crown;  and 
the  judges  then,  without  requiring  the  attorney-general  to  reply t  ^^ 
jected  the  evidence,  as  clearly  inadmissible  (/).     The  only  general  evi- 
dence to  discredit  a  witness  which  is  allowed  in  any  case  (except  the 
production  of  a  record  of  conviction  to  disqualify  him  in  point  of  law), 
is  that  of  witnesses  who  state  that  tkey  would  not  believe  him  ok  hs 
oath.    This  is  the  simple  answer  which  such  witnesses  can  be  allowed 
to  give  on  examination  in  chief,  but  they  may  be  cross-examined  as  to 
the  grounds  of  their  opinion,  and,  unless  they  can  give  some  very  aatis- 
fectory  reasons,  little  weight  will  be  attached  to  such  a  statement.    U 
is  obvious  that  such  an  assertion  is  as  difficult  to  support  as  it  is  easy  to 
make.    Its  admission  seems  inconsistent  with  the  principle,  that  irre- 
levant facts  shall  not  be  allowed  to  heap  infamy  on  a  witness,  since  inch 
testimony  can  only  be  supported  as  the  result  of  (acts  known  to  the 
party  who  makes  it ;  and,  in  practice^  judges  are  in  the  habit  of  direct- 
ing juries  that  it  is  worthy  of  very  little  attention.     Where  a  witness  is 
unimpeachable  in  his  general  character  and  uncontradicted  by  contrary 
testimony,  and  there  is  no  want  of  probability  in  the  Am^  which  he  re- 

(A)  Pmm  T.  Beedem,  1  M.  &  Rob.  {k)  M.  v.  J§mm,  2  C«npb.  638. 

20.  (i)  R.  T.  fTeinm,  2  Surk.  N.  P.  C. 

(i)  R.  T.  CZorvfo,  2  St«rk.  N.  P.  C.  150.    Point  m  to  the  witiiMt  CW/ct. 
244. 
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httt,a  jadge  b  not  foonnd  to  leave  his  credit  to  the  jory,  but  to  consider 
tiie^ts  he  states  as  proved,  and  to  act  on  them  accordingly  (m)« 

I  JSWclmet  to  Character  of  Aeeuied  i^mnd  U$  Effect.'\ — ^A  party 
iodicted  (n)  is  always  permitted  to  call  witnesses,  who  have  been  more 
orien  acquainted  with  him,  to  bear  testimony  to  the  character  he  has 
Qaiotained  in  respect  of  the  qualities  which  are  inconsistent  with  the 
impoted  ofience ;  as  to  his  character  for  honesty,  on  a  charge  of  steal- 
ing; to  his  humanity,  on  a  charge  of  violent  assault ;  to  his  loyalty, 
on  a  charge  of  sedition  or  libel.  These  witnesses  will  be  permitted  to 
^ak  to  general  character  only,  and  not  to  particular  actions;  but 
the?  may  be  allowed  to  state  their  peculiar  means  of  knowledge,  as, 
that  the  prisoner  was  in  their  employ  and  trusted  by  them ;  and  the 
jory  may  draw  the  inference  of  the  value  of  character  derived  from  such 
lources. 

As  to  the  effect  of  character^  and  the  manner  in  which  it  should  be 
left  to  the  consideration  of  the  juty ,  it  may  be  observed,  that  it  is  rather 
dHBcnh  to  understand  the  general  practice  of  some  learned  judges  on 
tbe  subject.  On  this  point,  the  following  observations  of  a  criminal 
hvyer  of  great  experience  and  leamkig  {o)  are  well  worthy  of  the  atten- 
tion of  justices  who  may  preside  in  sessions : — "  It  has  been  usual  to 
treat  the  good  character  of  the  party  accused  as  evidence  to  be  taken 
ioto  consideration  only  in  doubtful  cases.  Juries  have  generally  been 
told,  that  where  the  facts  proved  are  such  as  to  satisfy  their  minds  of 
the  guilt  of  the  party,  character,  however  excellent,  is  no  subject  for 
their  consideration ;  but  when  they  entertain  any  doubt  as  to  the  guilt 
of  the  party,  they  may  properly  turn  their  attention  to  the  good  cha- 
racter which  he  has  received.  It  is, however, submitted  with  deference, 
that  the  good  character  of  the  party  accused,  when  satisfactorily  esta- 
blished by  competent  witnesses,  is  an  ingredient  which  ought  always  to 
be  submitted  to  the  consideration  of  the  jury,  together  with  the  other 
focts  and  circumstances  of  the  case.  Tbe  nature  of  the  charge,  and  the 
evidence  by  which  it  is  supported,  will  often  render  such  ingredient  of 
little  or  no  avail :  but  the  more  correct  course  seems  to  be,  not,  in  any 
case,  to  withdraw  it  from  consideration,  but  to  leave  the  jury  to  form 
their  conclusion  upon  the  evidence,  whether  an  individual,  whose  cha- 


(«)  Per  Lord  Tmterdm^  Jknii  t.  Htmihy  t.  Luaetmb. 

fffl^,  6B.  &Cr.231.    See  Baylej,  J.,  (o)  Mr.  Serjeant  BMUtU,  late  ehief 

NgBflBt,  tfM.,  and  2  New  Cm.  (217.)  jnetioe  of  Bengal,  in  his  work  on  Crimes 

(«)  TUs  rale  doce  not  apply  to  infor-  and  Misdemeanonn,  toI.  2.  Now  edited 

Bitknt  foT  penaltiet,  2  B.  &  P.  5a2.  by  C.  S.  Greavef,  Esq. 
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racter  was  previously  unblemished,  has  or  has  not  committed  the  parti- 
cular crime  for  which  he  is  called  on  to  answer." 

To  these  remarks  we  may  be  permitted  to  add  that,  according  to  the 
language  frequently  adopted  by  judges  in  their  charges,  it  may  be  proved 
that  character  is,  in  no  ctue^  of  any  value.  They  say  that  "  in  a  clear 
case  character  has  no  weight ;  but  if  the  case  be  doubtful — if  the  scale 
hangs  even— then  the  jury  ought  to  throw  the  weight  of  character  into 
the  scale,  and  allow  it  to  turn  the  balance  in  the  prisoner's  favour.'* 
But  the  same  judges  will  tell  juries  "  that,  in  every  doubtful  case,  they 
ought  to  acquit,'*  stopping  far  short  of  the  even  balance,  and  "  that  the 
prisoner  is  entitled  to  the  benefit  of  any  reasonable  doubt.*'  In  clear 
cases,  therefore,  the  character  is  of  no  avail,  and  in  doubtful  cases  it  is 
not  wanted ;  it  is  never  to  be  considered  by  the  jury,  but  when  the  jury 
would  acquit  without  it !  The  sophism  lies  in  the  absolute  division  of 
cases  into  clear  and  doubtful,  without  considering  character  as  an  in- 
gredient which  may  render  that  doubtful  which  would  otherwise  be  clear; 
there  may  certainly  be  cases  so  made  out  that  no  character  can  make 
them  doubtful;  but  there  may  be  others  in  which  evidence  given 
against  a  person  without  character  would  amount  16  conviction,  in 
which  a  high  character  will  produce  a  reasonable  doubt,  nay,  in  which 
character  will  actually  outweigh  evidence  which  might  otherwise  appear 
conclusive.  It  is  in  truth  a  fact  varying  greatly  in  its  own  intrinsic 
value,  according  to  its  nature  ;  varying  still  more  in  its  relative  value, 
according  to  the  proofs  to  which  it  is  opposed  ;  but  always  a  fact,  fit, 
like  all  other  facts  proved  in  the  cause,  to  be  weighed  and  estimated  by 
the  jury. 

Evidence  for  Prosecutor  in  Reply  to  that  for  the  Accused:  and 
herein  of  proving  his  previous  Conviction  for  Felony.] — When  the 
evidence  for  the  party  accused  has  been  closed,  the  prosecutor's 
counsel  may  offer  any  evidence  in  reply  which  is  strictly  applicable  to 
the  defence,  and  which  could  form  no  part  of  his  original  case.  Thus 
he  may  give  specific  contradictions  to  denials  by  the  defendant's  wit- 
nesses on  cross-examination  (p) ;  he  may  call  persons  to  swear  that 
they  would  not  believe  the  witnesses  on  their  oaths ;  and  may  apply 
an  answer  to  any  matter  of  excuse  which  the  prisoner  has  set  up,  and 
which  he  could  not  anticipate ;  but  he  must  not  address  the  jury  in 
introducing  such  evidence,  nor  make  a  new  case,  nor  seek  to  fill  up 
the  chasms  or  supply  the  deficiencies  of  that  on  which  he  originally 
relied.   This  too  is  (at  assizes)  the  proper  time  for  giving  evidence  under 


(p)  Seeon/tffp.  551. 
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6&7  W.  IV.  c.  1  n  (^),  of  the  indictment  and  conviction  of  the  prisoner 

for  a  previous  felony,  where  the  prisoner  has  called  witnesses  to  his 

character ;  so  that  the  jury  may  '^  inquire  concerning  such  previous 

conviction  for  felony  at  the  same  time  that  they  inquire  concerning 

the  subsequent  felony."     And  it  has  been  held  on  an  indictment 

noder   16  G.  II.  c.  31,  for  delivering  instruments  to  a  convicted  pri- 

scmer  to  facilitate  his  escape  from  gaol,  that  if  the  record  of  the  con- 

TicCioo  of  that  prisoner  is  produced  by  the  proper  officer,  no  evidence 

is  admissible  to  dispute  what  it  states,  or  to  show  that  it  had  never 

been  fikd  among  the  records  of  the  county,  though  the  indictment 

refer  to  it  with  a  praui  patet  as  remaining  among  those  records  (r). 

Reply  by  Accused  on  Evidence  adduced  in  answer  to  his  oi&n.]— 
Where  evidence  is  adduced  for  the  prosecution  in  reply  to  the  de- 
fendant's prooft,  his  counsel  has  a  right  to  address  the  jury  on  it,  con- 
fining himself  to  its  bearings  and  relations,  before  the  general  reply 
tor  the  prosecution. 

General  Reply  for  the  Prosecution,] — When  the  defence  is  ended, 
the  counsel  for  the  prosecution,  in  every  case  in  which  the  accused  has 
called  and  examined  any  witnesses,  or  a  witness's  deposition  has  been 
in  order  to  cross-examine  him  (s),  has  a  right  to  reply  on  the  entire 
;,  and  on  all  the  observations  made  by  the  other  side  during  its 


The  like  right  exists  if  the  witnesses  for  the  defence  speak  merely 
to  the  character  of  the  accused  (<) ;  or  if  his  counsel  has  opened  a  fact 
or  document  not  previously  in  evidence,  and  does  not  afterwards  sub- 
stantiate his  statement  by  proofs  (u) ;  or  has  asked  a  witness  for  the 
crown,  whether  in  his  deposition  he  did  or  did  not  make  such  and 
each  a  statement  (v) ;  or  has  cross-examined  a  witness  for  the  prose- 
cotjon,  in  order  to  show  that  the  prisoner  had  borne  a  good  charac- 
ter (x).  If  two  are  indicted  jointly  for  the  same  offence,  and  one  calls 
I,  the  counsel  for  the  prosecution  is  entitled  to  a  general  reply. 


Cf)  Amte,  p.  249—251.  inned  before  Spring  Circuit,  1837,  m 

(r)  B-  f .  Show  and  othtrM,  Rau.  Sc  to  trials  of  feloniefl.     See  neit  page. 

&y.   526  ;   AdamikweUe  t.  Spnge,  4  (u)  R.  ▼.  Bignold,  p.  567.     Seeui,  if 

Campb.  372.  the  aeeuted  himself  do  lo,  fee  text. 

(«)  See  Third  Regnlatioii  of  tweWe  (v)  First  Regulatton  of  twelTejodgee, 

jad^,  ea/r,  p.  554.  &c.,  ante,  p.  553. 

(0  Jt.  T.  Whiting,  7  C.  &  P.  771 ;  («)  lUg.  t.  Oadhwry,  8  C.  &  P.  676, 

H.  T.  atmimtd^  id.  673.    Fourth  Re-  Old  BaUey,  Oct.  1838,  per  LUtledaie, 

gBlstkm  of  Pkactioe  <rf  twdre  judges  J.,  and  Parke f  B. 
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Bat  if  the  offenoet  are  sqMurate,  and  might  have  been  separately  ii 
the  reply  maat  be  confined  to  the  case  of  the  party  who  callad  wilp». 
noMes :  though  departing  from  this  course  is  no  ground  ibr  attesting 
the  judgment  (y).  It  is  not  the  practice  to  reply  in  cases  of  a  state- 
ment by  a  defendent  in  person,  though  unsupported  in  et idenoe  (s) ; 
and  in  misdemeanour  a  usage  of  forbearing  to  refJy  where  the  defen«* 
dant*s  witnesses  were  only  to  character^  has  been  so  long  acted  on« 
that  a  court  would  be  justified  in  refusing  to  hear  a  counsel  who  as- 
serted his  right  to  a  reply,  after  such  evidence  only  had  been  given. 
By  the  Fourth  Regulation  of  the  judges  in  1837,  respecUng  the  trial  of 
felonies,  "  if  the  only  evidence  called  on  the  part  of  th^  prisoner  is  evi- 
dence to  character,  although  the  counsel  for  the  prosecution  is  entitled 
to  reply,  it  will  be  a  matter  for  his  discretion  whether  he  will  use  it  or 
not.  Cases  may  occur  in  which  it  may  be  fit  and  proper  so  to  do/' 
The  cases  here  alluded  to  are  only  those  singular  instances  where  it  is 
necessary  to  contradict  the  witnesses  to  cbaracter>  either  by  cross- 
examination  or  otherwise,  so  as  to  develope  any  improper  scheme  for 
supporting  the  defence. 

In  one  case  of  felony  there  seems  little  question  as  to  the  propriety 
of  a  reply  from  the  prosecutor's  counsel,  though  the  only  witnesses 
called  for  the  accused  should  be  to  character,  viz.  where  the  indictment 
charges  a  previous  conviction  for  felony.  In  answer  to  such  evidence, 
the  prosecutor  may,  by  6  &  7  W.  IV.  c.  Ill,  (given  at  length,  miie^ 
p.  565,)  give  evidence  of  the  indictment  and  conviction  of  such  person 
for  the  previous  felony,  before  any  verdict  of  guilty  is  returned  in  the 
felony  then  before  the  court;  and  the  jury,  at  the  same  time  that  they 
consider  their  verdict,  are  to  inquire  of  the  previous  conviction :  so  that 
unless  the  evidence  to  character  is  restricted  to  a  period  after  the  former 
conviction,  it  appears  a  fair  case  for  a  reply  on  the  whole  facts  (a). 

In  cases  of  public  prosecutions  for  felony  instituted  by  the  crown 
itself,  (and,  as  it  would  seem,  in  misdemeanours,)  the  law  ofiicers  of 
the  crown,  and  those  who  represent  them,  are  in  strictness  entitled  to 
reply,  although  no  evidence  is  produced  on  the  part  of  the  prisoner  (6) ; 
and  this  as  well  on  collateral  (c)  as  original  issues. 

0/  Reply,  where  fresh  Facts  or  Documents  are  opened  by  De- 


iff)  Beg,  T.  Hayes  emd  otkere,  2  M. 
&  Rob.  155. 

(z)  ReoogDiBMl  by  Coleridge,  J.,  in 
Reg.  ▼.  Butcher  and  amothar^  2  M.  ft 
Rob.  229 ;  and  tee  CrateweWs  aitiii- 
ment,  in  Faith  t.  Mae  biiyre,  8  C.  ft 
P.  47  ;  R,  Y.  Bignoldf  next  pi^. 


(a)  Saa  ante,  p.  4»4. 

(*) 


Pnelise  of 


Fifth  Regulation  of 
12  Judges,  ftOi ;  also  B,  v. 
M.  ft  Malk,  439 ;  K  v.  JBeff,  id.  440, 
Lord  TeiUardem, 

(o)  B.  g.  inass  of  idsality,  B,  t 
Badclif,  I  W.  Bis.  6, 
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fendant^s  Counul,  without  being  afierwards  proved.] — An  important 
niie»  which  was  promulgated  by  Lord  Kenyon,  was  revived  by  Lord 
Tenierthn^  by  which  a  reply  is  allowed  to  a  counsel  for  the  prosecution, 
if  the  counsel  for  the  defendant,  in  his  address  to  the  jury,  opens  any 
fact  or  document  not  already  in  evidence,  but  afterwards  declines  to 
call  a  witness,  or  put  in  the  writing  (d).  But  the  rule  does  not  extend 
further,  so  as  to  give  the  prosecutor's  counsel  a  right  to  reply,  where 
cases  and  authorities  only  are  cited  for  the  defence  (e).  However,  it 
has  been  held  in  a  civil  case,  that  if  the  counsel  for  a  defendant,  in  his 
address  to  the  jury,  cites  a  case,  but  calls  no  witness,  the  plaintifF*s 
counsel  has  a  right  to  observe  on  the  case  so  cited  (e). 

Summing-up,] — When  the  case  on  both  sides  is  closed,  the  chair- 
man sums  up  the  evidence.     He  states  the  substance  of  the  charge. 


(d)  R.  ▼.  Bi^nM,  1 D.  &  R.  N.  P.  C. 
59  ;  4  D.  &  R.  70.  Indictment  for  mis- 
demeanoar  (peijary),  tried  at  ninpriui, 
at  Weetmlmter.  ^er  Hilary  T^nn, 
1823.  The  eolioitor-general  (now  Lord 
I^fndhurtt)  was  counsel  for  the  defend- 
ant, and  stated  the  contents  of  a  paper 
not  referred  to  hj  the  oonnsel  for  the 
prosecution,  or  forming  a  part  of  his 
case  ;  but  afterwards,  on  communicating 
with  his  client,  sat  down,  saying,  he 
should  call  no  witnesses.  Mr.  Scarlett 
(afterwards  Lord  Abinger)  for  the  pro- 
secution, daimed  a  right  to  reply,  men- 
tioning a  case  in  wMch  Lord  Kenyon 
had  allowed  it  to  Erskint  in  a  similar 
situation.  Abbott ^  L.  C.  J.,  assented  to 
the  principle  as  undoubted,  and  Mr. 
Scarlett  replied  shortly,  stating  that  he 
did  so  in  assertion  of  the  right.  De- 
fendant was  convicted,  but  judgment 
was  afterwards  arrested  for  matter  on 
the  record.  (The  above  statement  has 
been  collated  with  Mr.  Jardine's  MS. 
notes.) 

This  right  of  reply  was  considered  a 
settled  role.  However,  in  Oertr  t. 
Sodootal.  in  1827,  Mood.  &  Malk.  86, 
Lord  Tenturden  said,  "  If  the  defend- 
ant's connael  refuses  to  call  a  witness 
to  establish  the  facts  which  they  have 
undertaken  to  establish,  the  judge  may, 
in  his  discretion,  ptrmif  a  reply;  but  as 
to  the  strict  right,  the  practice  is  clearly 
against  it."  (Jt.  ▼.  Bignold  had  not  been 
died.) 

In  Ftiiik  T.  AtJnfyre,  7  C.  &  P.  44, 
(H.  1835,)  the  defendant  began,  and 


one  of  his  witnesses,  when  cross-exa- 
mined, proved  the  handwriting  of  a 
letter,  which  the  plaintiff's  counsel 
afterwards  read  to  the  jury  in  the  course 
of  his  address,  without  putting  it  in  as 
his  evidence.  The  defendant's  counsel 
claimed  to  reply.  As  the  jury  had  been 
put  in  possession  of  the  contents  of  the 
letter,  Parker  B.  said  that  he  had  often 
heard  a  reply  threatened  if  a  counsel  or 
a  party  opened  new  facts,  but  had  never 
heard  one  actually  made  on  a  mere 
opening.  He  suggested,  that  in  good 
faith  tiM  letter  slu>nld  be  put  in,  which 
was  done,  and  the  reply  followed  of 
course.  (No  case  was  cited  on  either 
side.) 

The  right  of  reply  in  the  text  was 
again  recognized  in  R,  v.  Carlisle,  6  C. 

6  P.  686 ;  and  see  Stevone  v.  Webbt  7 
C.  &  P.  60. 

In  Reg.  v.  Butcher,  2  M  &  Rob.  228, 
(1839,)  Coleridge,  J.,  held,  in  a  case  of 
felony,  that  a  statement  by  counsel  of 
facts  which  they  cannot,  or  do  not  in- 
tend to  prove,  gives  a  reply  to  the  pro- 
secntor^  adding,  **  the  same  rule  ought 
to  prevail  as  in  civil  cases."  It  is  irre- 
gular and  improper  in  counsel  to  state 
to  a  jury,  as  facts,  any  matter  which 
cannot  be  profcd  before  them  ;  e,  g.  an 
account  given  by  his  client  of  a  con- 
venation  between  him  and  a  witness 
who  has  been  oalled  and  exposed  to 
cross-examination.  ^otSteveney.Webh, 

7  C.  &  P.  60. 

{e)  Power  v.  Borham,  7  C.  de  P.  356, 
Coleridge,  J. 
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diyesting  it  of  all  technical  phraseology  which  may  encumber  it 
directs  the  attention  of  the  jury  to  the  precise  issue  they  have  to  try, 
and  applies  the  evidence  to  that  issue.  Having  taking  accurate  notes 
of  the  evidence  (which  he  will  find  necessary  in  cases  of  felony,  and 
desirable  in  all  others),  he  will  either  read  over  the  whole  evidence,  or 
state  its  substance,  as  the  case  may  seem  to  his  judgment  to  require. 
He  will  always  read  the  whole  if  requested  by  the  jury ;  though  in  many 
cases  this  will  be  found  unnecessary,  and  will  rather  tend  to  confuse 
than  to  assist  them. 

Bill  of  Exceptions.] — A  bill  of  exceptions  cannot  be  tendered  on 
indictments  for  felony,  nor,  as  it  would  appear,  for  misdemeanours  (/). 

Discharging  Jury^  where  Prisoner  is  taken  ill, — Juror  dies  or  is 
taken  ill^ — Witness  for  Prisoner  absent ^  S^c] — Where  after  the  Jury 
have  been  charged,  a  prisoner  indicted  for  felony  becomes  from  sad- 
den illness,  incapable  of  remaining  at  the  bar  during  the  trial,  the  jary 
must  be  discharged.  If  he  recovers  during  the  session,  he  may  be  re- 
tried, the  whole  of  the  proceedings  in  his  trial  being  commenced  de 
novo  (g) ;  if  not,  the  recognizances  must  be  respited  till  the  next  session. 
A  trial  for  manslaughter  has  been  postponed  till  next  day,  and  a  jury 
discharged  on  the  request  of  the  prisoner's  counsel,  on  account  of  the 
absence  of  a  material  witness,  e.  g.  the  surgeon,  who  examined  the 
body  (/i). 

If  a  juryman  dies  during  the  trial,  or  is  taken  so  ill  as  to  be  unable 
to  attend  to  the  evidence  or  agree  in  the  verdict,  the  survivors  must 
be  discharged,  and  the  prisoner  tried  afresh.  A  sick  juror  may  be 
attended  by  another  juror,  or  a  surgeon,  accompanied  by  a  bailif, 
sworn  to  remain  constantly  with  him.  The  juror  or  surgeon,  on  hit 
return,  may  be  questioned  on  oath,  to  make  true  answer  to  such 
questions  as  the  court  shall  demand  of  him  respecting  the  state  of  the 
absent  juror.  If  it  appear  that  he  will  in  all  probability  speedily  re* 
cover,  he  may  have  refreshment ;  but  if  not,  or  if  he  dies,  the  eleven 
jurors  must  be  discharged  from  giving  any  verdict.  Their  names  should 
then  be  called  over  again  instanter,  and  another  person  on  the  panel 
of  jurors  called  into  the  box.    The  prisoner  must  then  be  ofiered  bis 


(/)  Vtme's  (Sir  Harry)  cast,  1  Sid. 
85,  cited  SirT.  Raym.  486.  See  1  Ch. 
Cr.  L.  622. 

{g)  jR.  ▼.  Stevenson,  2  Leaoh,  C.  C. 
546  ;  R.  ▼.  Sireek,  2  C.  8c  P.  413  ;  see 
Reg.  V.  FUigerald,  C.  &K.  201.  Cress- 


well,  J.,  Foster's  Crown  Law,  22,  Wed- 
derhwm's  com. 

(A)  R.  T.  Stokes,  6  C.  &P.  151,  Tm- 
dai,  C.  J.,  mod  Gwmeg,  B.  See  it.  ▼• 
Crowe,  4  C.  &  P.  251 ;  R.  v.  Hwrnier, 
8  id.  541. 
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diallenges  to  all  twelve,  after  which  each  of  them,  or  of  those  substituted 
for  them  on  challenge,  must  be  sworn  de  novo,  and  be  charged  with  the 
prisoner.  The  trial  must  then  begin  again  (t).  Where  the  eleven 
were  all  resworn  without  challenge,  the  evidence  which  had  been  given 
was  read  by  consent,  from  the  judge's  notes^  before  them  and  the 
twelfUi  juror ;  and  each  witness  was  asked  whether  it  was  true  {k). 
A  jury  will  not  be  discharged  because  it  is  discovered  during  the  trial 
that  one  of  them  is  related  to  the  prisoner  (/)• 

Withdrawing  a  Juror  in  Criminal  Cases.] — It  is  said  that  a  juror 
cannot  be  withdrawn  in  case  of  a  capital  felony,  even  with  consent  of 
the  prisoner  (m),  but  this  was  held  otherwise  afterwards  (n).     The  ge- 
neral rule  appears  to  be  that  a  juror  may  be  withdrawn,  whenever  he  is 
either  favourable  or  indifferent  to  the  party  indicted,  or  as  it  seems 
without  his  consent,  where  he  has  purposely  kept  back  evidence  for  the 
crown  :  or  where  a  material  witness  is  suddenly  incapacitated  by  illness 
from  attendmg  (o).     If  after  the  jury  is  charged,  {viz,  after  plea,)  and 
before  any  evidence  given,  it  appears  that  the  prosecutor's  principal  wit- 
ness is  incapable  of  being  examined,  he  having  no  idea  of  a  future  state 
of  reward  and  punishment,  the  jury  must  not  be  discharged  in  order  to 
give  an  opportunity  to  instruct  the  witness,  and  the  prisoner  must  be 
acquitted  (p).     But  in  criminal  cases,  not  capital,  a  juror  may  be  with- 
drawn by  consent  of  the  prosecutor  and  defendant,  though  not  without 
it  (^).     By  this  coarse  one  of  the  jurors  being  allowed  nominally  to 
withdraw,  the  rest  are  discharged  from  giving  any  verdict.     This  course 
is  sometimes  suggested  by  the  court  in  cases  of  a  personal  kind,  as 
assaolts,  with  a  view  to  a  reconciliation  between  the  parties,  or  that 
neither  may  have  a  triumph. 


(f)  See  by  deren  judges  in  R,  v.  Bd^ 

■rrf>,  5  Campb.  207.  See  R,  t.  Seal- 
iert,  Leacb,  706 ;  1  Chit.  Cr.  L.  lit  ed. 
414, 555 ;  2  Hale,  216  ;  1  Shower,  131 ; 
Mave'M  erne,  1  Vent.  210  ;  R.  v.  Wood* 
fmU,  5  Bnrr.  2667  ;  Re^.  v.  Beerty  2  M. 
&  Rob.  472,  Oestmeii,  J. 

(k)  See  R.  T.  SdwwrdM,  R.  &  Rv. 
224 ;  2  Leach,  621,  n. ;  3  Campb.  207, 
B. ;  4  Tannt.  309 ;  1  Cb.  Cr.  L.  629  ; 
Pofter,  31. 

(/)  Ay.  V.  Wardie,  1  C.  &  Mar.  647, 

RrtJtme,J, 


(m)  R.  T.  Pwrkim,  9  Not.  1698, 
Carth.  465,  by  aU  the  judges ;  8.  C.  Sir 
T.  Raym.  84. 

(»)  KMoeh'i  eaUf  Foitmr,3,,  din, 
Foster,  28. 

(o)  1  Ch.  Cr.  L.  631. 

Ip)  R.  t.  Wade,  1  Mood.  C.  C.  86. 
See  R.  V.  WMie,  1  Leach,  430  ;  2  Bac. 
Abr.  577>  5th  ed. 

{g)  R.  v.  Perkine,  R.  t.  Stokes,  in 
p.  568. 
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SECTION  XIV. 

Ot  TnS  DsLIBfiB^TlOX   AMD  VSKDICT  OF  THE  JUET. 

Deliberation  and  Retirement  of  the  Jury, — Swearing  a  BaiUff  to 
keep  tliem.'l — When  the  charge  is  concluded,  the  jury  proceed  to  con- 
sider of  their  verdict  If,  on  consultation  in  the  boi,  they  are  not 
able  to  agree  in  a  convenient  time,  they  retire,  and  a  bailiff  is  sworn  to 
keep  them  in  the  following  terms : — 

"  You  shall  kaep  this  Jury  withoat  meat,  drink,  fire,  or  candle  t  yoa  shall  fofler 
none  to  apeak  to  than,  neither  shall  yon  apeak  to  them  yourself,  bat  only  to  uk 
thesi  if  they  are  agreed. — So  help  yon  God." 

According  to  the  terms  of  this  oath  the  jury  are  to  be  kept  together 
without  meat,  drink,  fire,  or  candle,  till  they  are  agreed  (r).  But  the 
nde  has  been  relaxed  in  modem  times;  and  on  special  application, 
grounded  on  illness,  the  court  has  allowed  refreshment  to  be  supplied, 
so  that  it  is  not  at  the  expense  of  the  prosecutor  or  defisndant(s). 
And  the  restriction  as  to  candle  has  been  always  dispensed  with  on 
the  retirement  of  a  jury  at  night,  when  they  require  the  inspection  of 
documents  which  have  been  given  in  evidence.  If  the  jury  eat  without 
permission,  after  they  leave  the  box,  they  are  fineable  (^),  but  their 
breach  of  the  rule  in  this  respect  will  not  avoid  their  verdict.  Whether 
the  jury  shall  be  permitted  to  separate  before  giving  their  verdict,  is  in 
all  cases  a  question  for  the  court ;  but  in  a  long  trial  for  misdemeanour, 
lasting  more  than  the  day,  their  dispersion  to  their  several  homes  dur- 
ing an  adjournment,  though  without  leave  or  consent  of  the  court,  or 
knowledge  of  the  parties,  does  not  avoid  their  subsequent  verdict,  if 
there  is  no  suggestion  of  their  having  been  practised  on  in  the  inte^ 
rim  (u).  In  a  case  of  high  treason  (x),  they  were  permitted  to  retire, 
in  a  body,  to  a  tavern,  where  accommodations  were  provided  (or  them 
by  the  sheriff;  and  six  bailiffs  were  sworn  well  and  truly  to  keep  them 
together,  and  neither  to  speak  to  them  themselves  nor  suffer  any  other 


(r)  Co.  lilt  wr. 


Refreahment,  after  a  long^  eonfine- 
ment,  was  allowed  at  Oloneester  Snmner 
Aaaiiea,  1828,  by  Mr.  Jnatice  Gmelee, 
Inthecaaeof  "IforriiT.  Dav<t/'  and, 
ultimately,  being  nnable  to  agree,  the 
Jniy  were  discharged  without  giving  any 
veidict. 

See  Plowd.  Comm.  519. 

M.  V.  Khmtar  tmd  otkert,  2  B.  & 


I  with 


s 


Aid.  462 ;  8,  C.  nom.  JK.  t. 
learned  notes,  1  Chit.  R.  401. 

(ar)  R,  y.  8t(m€,  6  T.  R.  530 ;  iC  ▼. 
Watvm,  2  Stark.  116.  This  eoone  wat 
taken  In  R,  v.  WUHami,  indietad  at  the 
Old  Bailey  for  forgery,  in  April  1838, 
the  trial  of  which  oecnpied  sereFsl  dayi, 
indnding  Sunday,  on  which  day  the  jury 
took  the  air  in  carriagea,  attended  by 
the  sheriiPs  ofBcers. 
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to  ipcik  to  tlM«i(y)  touchuig  any  matter  relaling  to^Uie  trial.  A  lepat 
ntiou  enablin^tlie  juron  to  retum  to  tlieir  hoBMi  ii  firequently  agreed 
to  m  cam  of  aiadeneanaiinit  where  die  trial  laeU  moie  thaa  a  aingie 
day,  the  jury  engaging  to  allow  no  one  to  lyeak  to  them  on  the  a^bjeet 
ofthetiiaL 

When  the  jury  retire,  tbey  may  take  with-  them  any  papeni  whidi 
bare  been  proved  in  the  cauae,  but  no  othera  (s).  If  any  difficulty 
nggeata  itaelf  to  them  in  point  of  law,  they  may  return  into  court  and 
tkfe  receive  the  aaaiatanceof  the  bench;  and  if  they  deaire  to  eiamine 
mm  any  witneaa  who  has  been  called,  they  may  requeat  that  he  may 
becalled  again  for  their  aatiafaction,  and  the  requeat  will  be  granted ; 
bat  they  can  ask  him  no  question  except  in  open  coBrt(a).  If  one  of 
the  jurymen  dies  before  the  verdict  is  given,  the  survivors  mnat  be  dis- 
charged, for  the  eleven  can  retum  no  verdict ;  but  a  new  indictment 
may  be  preferred  against  the  prisoner. 

The  Verdict.] — The  jury  having  agreed,  aignify  that  they  are  ready 
to  deliver  their  verdict.  They  may,  as  we  have  already  seen,  find  a 
piiaoner  or  defendant  guilty  on  one  count,  and  acquit  him  on  othera ; 
or  they  may  find  him  guilty  of  a  part  of  a  count  where  a  aubatantive 
ofience  ia  charged  and  proved,  and  acquit  him  of  the  mere  aggrava* 
tioDs,  provided  the  offence  of  which  they  convict  him  is  of  the  same 
kind  with  that  which  the  indictment  act  forth,  and  ia  included  in  it. 
Thus,  on  an  indictment  for  stealing  from  the  person,  or  in  a  dwelling- 
house,  they  may  find  the  prisoner  *'  guilty  of  stealing,  but  not  firom  the 
pcfsoD,"  or '*  not  in  the  dwelliag-houae*'  (b);  for  the  lesser  charge  is 
iocladed  in  the  greater,  and  both  are  felonies,  although  aubjecting  the 
offender  to  punishments  differing  in  aeverity.  Again,  on  an  assault 
with  btent  to  raviah,  they  may  find  the  defendant  guilty  of  a  common 
anault,  and  acquit  him  of  the  intent ;  for  both  are  misdemeanours, 
though  the  aggravated  aaaault  ia  punishable  with  hard  labour,  and  the 
common  aasault  with  fine  and  imprisonment  only.  The  aame  is  now 
enacted  m  the  case  of  any  felony,  which  includes  an.  assault  against 
the  prisoner  (c).     But  they  cannot  find  a  prisoner  guilty  of  a  misde- 

(|f)  Where  after  a  jnryataeMioiuliad  error  brought.    R.  v.  Fmkr  and  imo-, 

ittind,  one  of  thm  had  leparsted  from  ther,  4  B,  9t  Aid.  273, 

tbe  Rit  and  convened  with  a  itrapger  (jr)  1  Inst.  227. 

mpeetmg  his  verdict,  it  was  considered  (a)  2  Hale,  296. 

tbitthe  verdictof  gnilty  was  bad.  It  was  (b)  See  other  instances,  mte^p.  500 

quihed.  and  a  Mutre  de  novo  awarded  (e)  7  W.  IV.  and  1  Vict.  c.  85,  s.  11, 

to  not  lessioBs,  when  a  second  jnry  printed  at  length,  poeif  see  Ii)dei,  tit. 

convicted  igain,  and  judgment  was  givea  AhomU. 
•KBiast  the  prisoner.    Held  right  on 
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meanour  on  an  indictment  for  a  felony ;  nor  of  a  felony  on  an  indict- 
ment for  a  misdemeanoar,  for  the  modes  of  trial  differ  {d).  If,  of  two 
pereons  indicted  jointly  for  the  same  robbery,  one  appears  to  be  inno- 
cent, (as  by  having  desisted  from  prosecuting  his  intent  to  rob,)  and  the 
other  guilty,  but  the  prosecutor  cannot  identify  which  committed  the  of- 
fence, both  must  be  acquitted  («).  On  indictment  against  three  for  bur- 
glary and  stealing  in  a  dwelling-house  to  the  value  of  40s.,  one  pleaded 
guilty,  and  the  other  two  were  found  guilty  of  stealing  in  a  dwelling- 
house  to  the  value  of  40s.,  both  being  then  capital  offences,  seven  judges 
were  of  opinion  that  judgment  might  be  entered  against  one  as  guilty 
of  the  burglary  and  capital  larceny,  and  against  the  two  others  as  guilt j 
of  the  capital  larceny  only ;  but  two  of  the  judges  were  of  opinion  that  if 
a  nolle  prosequi  was  entered  as  to  the  party  found  guilty  of  the  burglary, 
judgment  might  be  given  against  all  three  for  the  capital  larceny  (/). 
This  course  had  been  taken  in  a  previous  case,  where  two  were  charged 
jointly  with  a  capital  larceny,  and  the  finding  was  that  one  was  guilty 
of  capital  and  the  other  of  simple  larceny  only,  so  that  the  judgments 
would  be  distinct  (^).  If  they  deliver  a  verdict  which  plainly  amounts 
in  law  to  an  acquittal,  as,  on  an  indictment  for  receiving, — *'  guilty  of 
receiving,  but  not  knowing  the  goods  to  be  stolen ;"  on  an  indictment 
for  larceny, — '^  guilty  of  having  the  goods  in  his  possession,  but  not  oi 
stealing  them ;"  on  an  indictment  for  an  assault, — **  guilty  of  the 
assault,  but  it  was  in  self-defence ;"  the  chairman  should  direct  them  to 
acquit ;  but  if  their  meaning  is  eipressed  in  doubtful  terms,  he  should 
explain  to  them  exactly  the  points  by  which  their  verdict  must  be 
governed,  and  send  them  back  to  reconsider  it.  Whether  a  venire  de 
novo  can  issue  after  a  special  verdict,  for  its  uncertainty,  is  unset- 
tied  (A). 

(if)  See  mie,  p.  328,  for  the  statutable 
proTuion  in  caie  a  larceny  be  proTed  on 
an  indictment  for  obtaining  goods  nnder 
lUse  pretences. 

(t)  R.  T.  Siekardion  end  (mother,  I 
Leach,  C.  C.  387. 

(/)  It,  T.  Butterwertk  endtwootktn, 
I  Mood.  C.  C.  520 ;  Ross.  8c  Ry.  520, 
8,  C.  See  JR.  v.  Turner  and  otherit  2 
East,  P.  C.  519 ;  1  Siderfin,  171 ;  see  1 
Esst,  P.  C.  871. 

(ff)  Ibid.;  R,  Y.HempeteedandHud* 
•ofi,  R.  &  Ry.  344.  Prisoners  were 
jointly  indicted  for  stealing  to  above  the 
value  of  5^.  in  a  dweUing-house,  which 
was  then  capital.  The  second  count 
resembled  the  first,  except  in  laying  the 
dwelling-house  to  be  that  of  a  diiferent 
person.    It  was  not  shown  that  the  pri* 


soners  acted  together  in  the  felony,  or 
thst  the  articles  were  not  stolen  by  tbem 
at  diiTerent  times  and  unknown  to  esch 
other,  though  when  taken  they  were  to- 
gether, and  stolen  articles  were  fbood 
on  each.  Hempstead  wss  capitally 
convicted  of  stealing  to  the  ▼aloe  of  6/. 
in  the  dwelling-house,  and  Hudson  of 
stealing  to  the  yalue  of  lOt.,  being  two 
different  felonies,  one  capital,  the  other 
simple  larceny,  entailing  different  jodg- 
ments.  Held  that  judgment  could  not 
be  given  against  both  prisoners,  but  that 
on  a  pardon  given  to  Hudson,  or  noiU 
prosequi  entered  as  to  him,  judgment 
might  be  given  against  Hempstead. 

(A)  1  Ld.  Ray.  1574.  See  R.  r.  Bur- 
ridge,  3  P.  W.  439. 
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J^edal  Verdict] — ^The  jury  have  a  right  to  deliver  a  ipecial  verdict, 
that  is,  a  verdict  finding  all  the  facts  specially,  and  leaving  the  court 
to  pie  judgment  according  to  their  legal  effect.  Such  verdict  must 
find  all  the  circumstances  distinctly  as  facts,  for  the  court  cannot  supply 
any  thing  by  implication  or  inference.  If  the  circumstances  so  found 
do  not  substantially  support  the  indictment  (with  the  qualifications 
already  referred  to),  no  judgment  can  be  passed,  although  they  may 
show  the  prisoner  to  be  guilty  of  a  different  offence  (t).  Where  the 
jodges  of  assize  entertain  doubts  on  points  of  law  raised  on  behalf  of 
the  prisoner,  it  is  usual  for  them  to  reserve  the  point  for  the  opinion  of 
the  twelve  judges.  But  the  justices  at  sessions  have  no  power  to  do 
ao;  they  can  only  adjourn  the  session  till,  on  further  advice,  they  have 
themselves  determined  on  the  question  (k)  ;  for  the  judges  will  take  no 
cognizance  of  a  point  reserved  on  an  indictment  at  sessions  (/)• 

Proceedings  at  the  Delivery  of  the  Verdict.] — If  the  jury  re- 
tire to  deliberate,  their  names  must  be  called  over,  when  they  return 
Into  court  to  deliver  the  verdict,  and  all  the  twelve  must  be  within 
hearing  when  it  is  given  (m).  The  officer  then,  in  case  of  felony, 
desires  the  prisoner  to  hold  up  his  hand,  and  addresses  the  jury, — 
^^GtHtlemen,  are  you  agreed  on  your  verdict ;  how  say  yoUy  is  A,  B. 
guilty  of  the  felony  whereof  he  stands  indicted,  or  not  guilty  ?" 
The  foreman  delivers  the  verdict  guilty  or  not  guilty  (n).  In  case  of 
felony,  this  verdict  can  only  be  received  in  open  court,  and  in  the 
prisoner's  presence,  though  the  court  may  be  adjourned  during  the 
deliberation  (o).  In  cases  of  misdemeanour,  it  may  be  delivered  else- 
where, even  out  of  the  county  by  consent,  and  is  often  given  in  the 
defendants  absence  (p). 

It  was  formerly  necessary  in  felony  to  inquire  as  to  the  prisoner's 
l^ds,  tenements,  and  goods,  and  whether  he  fled  for  it.  By  7  &  8 
6*  IV.  c.  28,  s.  5  (^),  where  any  persons  shall  be  indicted  for  treason  or 


(0  2  Stn.  1015. 

(i)  See  post,  Chap.  XIII.  s.  6,  and 
iBda,  tU.  Pardon, 

(fi  R.  T.  Saiop  {Ink.),  13  East,  95. 

(»)  £.  T.  WooUer,  2  Stark.  N.  P.  C. 
111. 

(a)  In  general,  the  assent  of  all  the 
W  to  the  rerdict  pronounced  by  their 
fvoBan,  if  in  their  presence  and  hear- 
iogi  it  to  be  conclasiTely  inferred,  and 
^  iffidaTit  can  in  any  case  be  admitted 
to  tbe  contrary,  R,  t.  WooUer, 

(•)  Co.  Lit.  227. 

(f)  IT.  T.  Woo^aU,  5  Borr.  2667, 


on/f,  p.  482. 

{q)  Before  this  act,  in  cases  of  felony, 
the  jury  was  thus  also  charged,  "  if  yon 
find  him  gnilty  yon  shall  enquire  what 
goods  and  chattels,  lands  and  tenements, 
he  had  a/  tht  time  of  the  said  ftUmn 
committed,  or  at  aang  time  eiHce.  If  you 
find  him  guilty  yon  shall  inquire  whether 
he  did  fly  for  it.  If  yon  find  he  fled 
for  it,  you  shall  inquire  what  goods  and 
chattels  he  had  at  the  time  of  such  flight. 
If  you  find  him  not  guilty,  and  that  he 
did  not  fly  for  it,  you  shall  say  so  and  no 
more."    Dalton,  oh.  185,  p.  460. 
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fekmy ,  the  jury  empowered  to  try  such  person  shall  not  be  charged  to 
enquire  concemiDg  his  lands,  tenements,  or  goods,  nor  whether  he 
*lled  for  such  treason  or  felony ;  but  these  forms  are  now  abolished,  and 
the  finding  is  confined  to  the  simple  issue  of  gMiy  or  not  guiUy  (r). 

Pronouncing 9  Altering ^  and  Recording  Verdict, 1 — ^The  verdict  can- 
not be  altered  after  it  is  once  recorded;  but  it  may  be,  and  often  is, 
altered  after  it  has  been  pronounced^  at  the  suggestion  of  the  coart,  if 
its  terms  imply  a  contradiction,  or  are  accompanied  by  something  which 
*  renders  the  meaning  doubtful.     Where  a  verdict  is  thus  offered  by  the 

I  jui^y^  ^^^  Ao^  immediately  accepted  and  recorded  by  the  court,  it  has 

been  the  practice  for  some  clerks  of  the  peace  to  enter  a  note  of  it  io 

\  the  minute  book  of  the  sessions,  as  a  memorandum  of  the  proceedings 

as  they  go  on,  and  afterwards  to  record  the  ultimate  finding  on  the  indict- 
ment in  the  usual  manner  («).  A  jury  at  sessions,  on  an  indictment  for 
poisoning  mares,  found  the  accused  *'  guilty  by  mischance."  This  was 
entered  by  the  clerk  of  the  peace  in  his  minute  book.     The  defendant's 

f  counsel  submitted  this  very  finding  amounted  to  an  acquittal ;  and  the 

chairman  told  the  jury  to  find  the  prisoner  guilty,  or  not  guilty,  directing 

them  to  reconsider  their  verdict.     They  retired,  and  afterwards  gare 

their  verdict  **  guilty ;  but  recommended  to  mercy/'     The  clerk  of  the 

I  peace  recorded  that  finding,  with  the  recommendation,  on  the  indictment 

in  the  usual  manner.  After  which  the  court  asked  the  jury  the  ground 
of  their  recommendation  :  they  answered,  that  the  prisoner  did  not  do  it 
with  a  malicious  intent,  but  to  benefit  the  condition  of  the  horses.  On 
a  motion  to  the  king's  bench  for  a  mandamus  to  the  sessions  to  alter  the 
minutes  of  the  verdict  according  to  the  fact,  &c.  on  an  affidavit  that 
the  verdict  was  erroneously  entered  on  the  trial,  the  court  refused  to  in- 
terfere with  the  minutes,  the  quarter  sessions  being  a  court  of  competent 
criminal  jurisdiction  (^). 
^  Upon  the  trial  of  an  indictment  at  the  sessions,  the  court  is  the  sole 

judge  whether  the  entry  of  the  verdict  is  proper  or  not ;  so  that  if,  upon 
a  special  finding  of  a  jury  amounting  to  an  acquittal,  the  chairman 
directs  a  verdict  of  guilty  to  be  entered,  which  is  done  accordingly, 
the  court  of  queen's  bench  will  not  grant  a  mandamus  commanding;  the 
minute  to  be  entered  according  to  the  fact,  and  the  proper  course  for 


(r)  7  &  8  G.  IV.  c  28,  i.  5.  Proo.  1  Stark.  Crim.  Fl.  2iid  «]it  271, 

t)  See  R.  V.  Hsmes,  3  Ad.  &  E.  726.      and  R^.  t.  FeoM/iy  (AU.),  8  Ad.  &  X. 


(0  R.  ▼.  Hemm,  3  Ad.  &  EU.  725.  806;  1  Par. &Dt. 60, Mit.  neiwoid 
Sae  «/«,  p.  63s  Wmleotfs  mm,  4Mod.  of  a  quarter  MtaioM  is  oat  iiiioBtwrUy 
395,   afterwardi    aoaflnDad    in    I>om. 


..JL. 


JUB0R8  PaOraCTEDy   VmDiCT,  FINAL.  575 

AepraoDer  IB  to  apply  for  a  pardon  (u).  And  MmetiiMS  the  jury  «e 
peqwited  to  recoiiBider  it,  when  it  is  naniUntly  agaiott  mdence ;  Imt 
in  these  last  niatanoes  the  interferance  leqairss  giaat  cautioa,  and  the 
jury  may  always  penutt  in  an  abecAifce  finding,  however  contrery  to 
the  qxnion  of  the  coart.  When  they  have  "finally  deliverod  saeh 
venfict  as  can  in  point  of  law  be  received,  the  ofiaer  proceeds  to  aik 
Ae  flftme  qoeation  as  to  other  prisoners  (if  there  are  any)  included  in 
te charge;  and  having  received  their  answers  in  like  manner,  seve- 
lai&y  addesees  tfaam,-^ 

"  Hcuken  to  your  Terdiet»  u  At  oourt  reoordi  it;  yov  lay  A.  B.  it  sallty,  (or, 
'iBt  gdltyO  of  tke  fekmy  irtiereof  he  Bttndt  laOiated ;  (md  MO^ike  oTMni,  (/* 
man  Ham  ome)  that  is  your  verdiet,  sod  to  you  lay  all." 

The  verdict  is,  at  the  same  time,  recorded  by  the  officer  on  the 
indictment. 

ProtecHom  of  Jurors.] — Jurors  are  not  now  punishable,  eicept  for 
fross  acta  of  misconduct,  as  casting  lots  or  touing  up  for  a  verdict  («), 
or  for  actual  corruption.  Of  the  verdict  itself  they  are  the  sole  and 
absolute  judges;  if  they  return  it  in  a  legal  form,  the  court  must 
receive  it ;  and  unless  they  are  guilty  of  embracery  or  indecent  con- 
duct, they  can  never  be  questioned  civilly  or  criminally  on  account  of 
their  decision.  The  proceeding  by  writ  of  attaint  for  false  verdict  has 
long  fallen  into  disuse.  And  by  the  recent  act  regulating  the  law  of 
juries,  it  is  entirely  abolished  («) ;  but  with  a  proviso,  *'  that  every 
person  who  shall  be  guilty  of  the  offence  of  embracery,  and  every  juror 
who  shall  wilfully  or  corruptly  consent  thereto,  shall  and  may  be  respec- 
tively proceeded  against  by  indictment  or  information,  and  punished 
by  fine  or  imprisonment,  as  every  such  person  and  juror  might  be 
bdbre  the  passing  of  this  act  (y). 

Eff$ci  of  Verdict  in  Criminal  Coses.] — A  conviction,  however, 
contrary  to  the  opinion  of  the  court  at  sessions,  cannot  be  set  aside  ; 
for  the  justices  have  no  power,  like  the  court  of  queen's  bench,  to 
grant  a  new  trial  on  the  merits,  eicept  the  trial  has  been  void  for 
irregularity  (a):  though  they  nuiy  request  the  jury  to  reconsider  the 
verdict,  and  where  the  punishment  is  discretionary,  they  may  mark 
their  opinion  of  the  case  by  passing  a  nominal  sentence,  or  may  recom- 

(«)  R,  V.  BmfM  (/«t/ieci),  5  N.  Sb  gpeaking,  heiwem,  of  aa  tniHior  oouvt, 

M.  ISi;  3  tf.  Biag.  Cat.  221.  whioh  a  qnartar  aeiMons  ia  net,  mOe, 

(«)  66.  IV.  e.  M,  1.  60.  p.  63 ;  and  tee  Jl.  v.  fSkuUh,  8  B.  &  &. 

(y)  md,  fl.  61.  843,  and  tiM  caaes  dM  2  TMd,  Pirac. 

(f )  fe  ISmiMW,  J.,  1  Burr.  R.  572 ;  9  ed.  9a5. 
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mend  the  party  to  the  crown,  through  the  secretary  of  state,  as  a  proper 
object  of  pardon,  unless  judgment,  ^tcocl  eat  ttne  die^  is  respited  (a). 
A  verdict  of  acquittal,  when  returned  on  a  valid  indictment,  is  always 
conclusive  when  pleaded  in  bar  to  any  subsequent  indictment /or  the 
same  charge ;  but  does  not  prevent  a  party  from  being  afterwards 
indicted  on  another  charge  having  reference  to  the  same  transaction. 
Thus,  if  a  party  be  acquitted  of  a  felony,  on  the  ground  that  the  proof 
only  sustains  a  charge  of  misdemeanour,  he  may  afterwards  be  tried 
on  a  bill  found  for  the  misdemeanour,  and  vice  versd.  A  new  trial  of 
the  same  indictment  is  never  granted  by  any  court  after  a  verdict  of 
€u:quittal  (b).  Even  on  indictments  for  not  repairing  roads  and  bridges, 
which  are  substantially  civil  proceedings,  the  utmost  the  court  of 
queen's  bench  will  do  after  acquittal,  is  to  suspend  the  judgment  until 
after  the  trial  of  another  indictment,  in  order  to  prevent  the  acquittal 
from  being  given  in  evidence  at  such  subsequent  trial  to  disprove  the 
liability  of  the  parties  acquitted  (c).  Acquitted  prisoners  may,  it  seems, 
be  detained  till  the  grand  jury  is  discharged.  Prisoners  against  whom 
no  bill  is  preferred  or  found,  are  discharged  at  the  end  of  the  sessions 
by  proclamation  (d). 

**  Conviction  and  attainder,**  says  Blackstone,  **  are  frequently, 
through  inaccuracy,  confounded  together"  (e).  '' Attainder"  is  only 
where  judgment  of  death  or  outlawry  is  given  (/).     Whereas,  "  con- 


(a)  See  R.  t.  Parry  and  aihers^  antt, 

(b)  R.  ▼.  Reyneil,  6  East,  R.  315 ; 
■ee  R.  Y.  Parry  and  other§,  7  C.  &  P,  836. 

(e)  R.Y.  Wandiworth,  (Ink.),  1  B.Sc 
A.  63 ;  Reg.  ▼.  Challieombe,  6  Juriit, 
481,  Q.  B.  1842. 

An  acquittal  is  never  eonchtiht  evi- 
dence for  the  party  acquitted,  for  it 
concludea  no  fact  as  a  conTiction  does, 
12  East,  410 ;  Bnl.  N.  P.  245 ;  3  Mod. 
164  ;  Peake,  C.  N.  P.  288,  2od  edit.  R. 
T.  St.  PaneroM.    See  1  B.  &  Aid.  63. 

(d)  Ante,  p.  193.  Bat  when  a  pri- 
soner was  acquitted  after  the  grand  jury 
was  discharged,  lAttledaU,  J.,  refused 
to  detain  him  tiU  articles  of  the  peace 
conld  be  exhibited  against  him,  7  C.  & 
P.  518,  R.  Y.  Holt. 

An  indictment  had  been  foand  at  the 
Summer  Assizes  in  1840,  against  H.  the 
clerk  of  the  course  at  Ascot,  for  a  misde- 
meanonr  in  keeping  agaming-booth  there. 
He  continued  at  his  old  residence,  and  in 
1844  was  first  taken  on  a  judge's  war- 
rant, founded  on  the  indictment,  and 
gave  bail  to  appear  at  the  next  assizes 
and  there  plead  to  the  indictment  and 


tak«  his  trial.  He  appeared  there,  sod 
showed  by  affidaYit  that  the  prosecutor 
could  not  be  found,  so  as  to  be  lerred 
with  notice  of  trial.  Held,  that  though 
defendant  had  never  trayeraed,  he  could 
not  be  aeqmtted,  as  no  notice  of  trisl  hsd 
been  given ;  but  on  his  surrendering  to 
prison  immediately  before  the  end  of  the 
assizes,  Mr.  Seijeant  Atekerley,  after 
consulting  Tmdal,  C.  J.,  directed  the 
prosecutor  and  witnesses  to  be  called 
three  times,  and  they  not  answering,  or- 
dered the  defendant  to  be  discha^ed  by 
proclamation,  and  that  he  shooU  not  be 
called  upon  to  enter  into  any  fresh  re- 
cognizance, Reg.  Y.  Hibburd,  C.  &  K. 
461,  Tindal,  C.  J.,  and  Atekerley,  Seijc 
The  like,  had  defendant  been  taken  sod 
imprisoned  on  a  bench  warrant  and  nerer 
given  bail. 

(t)  4  Comm.  381. 

(/)  Co.  Lit.  389,  391,  n. ;  Litt.8ecL 
745;  Cro.  Car.  566;  4  Bla.  a  387; 
1  Chit.  Cr.  L.  1st  ed.  723;  3  Inst  19, 
21 ;  Com.  Dig.  iU.  F^/eiturt,  R.  t* 
Haddenham,  poet. 
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lictioo"  is  altogether  dbtinct  from  even  "judgment/'  which  may  or 
may  not  follow  on  it  (^).  Forfeiture  of  a  felon's  goods  to  the  crown 
follows  on  his  conyiction  (A) ;  but  as  to  lands,  even  attainder  of 
felony,  except  in  high  treason  or  murder,  which  last  now  includes 
petty  treason  (t)y  disinherits  no  heir  and  prejudices  no  title  to  land, 
exGq>t  perhaps  the  offender's  for  his  life  or  during  the  king's  an  jour 
€twatt{j). 

If  a  judgment  of  a  court  of  quarter  sessions  is  bad  for  excess,  e.  g.  in 
KDtenciBg  a  convict  to  fourteen  instead  of  seven  years'  transportation, 
it  ii  bad  in  toto,  and  will  not  operate  as  a  good  sentence  of  transporta- 
tioD  for  seven  years,  nor  will  it  be  amended  by  the  court  of  queen's 
bench  or  sent  hack  to  the  sessions  for  that  purpose,  but  will  be  reversed 
00  writ  of  error  and  the  prisoner  discharged  (A).  This  was  the  result 
of  a  case  in  1837,  where  three  prisoners  tried  and  convicted  of  burglary 
at  the  Monmouthshire  quarter  sessions  were  incorrectly  sentenced  there, 
two  of  them  to  transportation  for  life,  and  the  third  for  seven  years 
instead  of  being  sentenced  to  death,  as  then  provided  by  7  &  8  6. 
IV.  c.  29,  s.  14  (/)  which  might  have  been  at  that  time  recorded  under 
46.  IV.  c.  48,  s.  2,  80  as  to  be  equivalent  to  pronouncing  it  (m). 


SECTION  XV. 

Of  Judgment  and  Discharge. 

Oy  plea  by  the  party  charged,  or  verdict  by  the  jury  of  guilty,  the 
party  charged  is  said  to  be  convicted  of  the  crime  whereof  he  stands 


(;)  4  BU.  C.  329,  362.  '<  Confie- 
tni  18  a  9erhmn  eguivoeum :"  see  per 
YUflf,  C.  J.,  Birgi$9  t.  Boet^our 
^  BnwH,  13  L.  J.  (C.  P.)  122,  126. 

W  2  BU.  C.  421 ;  4,  id.  387  ;  Hswk. 
B.  2,  Cb.  49, 1. 14.  See  Shelford's  Acts 
Riating  to  Real  Property,  4tb  ed.  467. 

(i)  9  O.  IV.  c.  31,  s.  2. 

0)  See  H.  T.  Bridger,  T.  &6r.  437 ; 
IM.  aw.  145,  5.  C.  /  54  6.  III.  c.  145 ; 
^  i.  JBsmt  ▼.  JSvofw,  5  B.  &  Cr.  584  ; 
JftrmeoJ  ▼.  IFittt.  6  C.  &  P.  144. 

lo  Sbaketpear's  Henrj  IV.  part  T., 
^iAud  Plantagenet  is  reminded  of  the 
Sari  of  Cambridge,  his  father's 

'*  attainder  in  the  late  king's  days," 
■^replies;— 

"Mylathcrwas  aiii»h€d,  not  atioMed," 
^^Mgh,  is  might  be  expected  in  those 


eariy  times,  condemnation  or Judgmenton 
which  attainder  was  consequent,  qnickly 
followed,  the  next  line  being, 
"  Qmdenmed  to  die  for  treason,  yet  no 
traitor." 

(k)  R.  T.  W.  H.  EaU,  8  D.  &  R. 
173 :  5  B.  &  C.  395,  8,  C.s  lUg,  ▼.  8U~ 
V€riide9, 3  Q.  B.  R.  406 ;  1  6.  &  D.  617, 
S.  P. 

(0  Bourne  and  two  otKeny,  the  King 
(<»  error)  ^  7  Ad.  Sc  E.  58 ;  also  reported 
as  the  King  ▼.  Bourne  and  othere,  2  N, 
&  P.  248. 

(m)  7  Ad.  &  E.  63.  Borglary  either 
witii  or  withont  nolence,  7  W.  IV.  &  1 
Vict.  c.  86,  s.  2,  3,  being  punishable 
either  with  death  or  transportation  for 
Ufe  is  no  longer  cognixable  at  sessions, 
see  antef  p.  157. 
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indicted  (n).  On  that  conyiction  jud^eni  may  or  may  not  follow  (o). 
The  convicted  party,  if  present  in  court,  may  now  be  called  on  to  say 
whether  judgement  should  not  be  passed  on  him.  If  any  errors  appear  on 
the  face  of  the  indictment,  this  is  the  time  for  him  to  move  the  court  to 
arrest  (or  stay)  the  judgment  (p),  or  may  offer  something  in  extenua- 
tion of  his  offence.  If  the  court  thinks  the  indictment  bad,  the  judg- 
ment may  be  suspended,  so  that  another  and  amended  bill  may  be 
preferred  (9),  to  which,  if  found,  the  prisoner  must  plead,  though 
at  a  subsequent  session,  if  the  prior  session  has  been  properly  ad* 
joumed  (r)* 

Sentence — or  Adjournment  for  time  to  inquire] — Sentence  is  usuaUy 
passed  immediately,  or  at  all  events  during  the  sessions,  but  if  at  the 
end  of  the  sessions  the  court  has  still  doubt  respecting  the  application 
of  the  law  to  the  feet,  or  of  the  fact  to  the  indictment,  or  wishes  time  to 
examine  the  circumstances  of  the  offence  and  the  character  of  the  offen- 
der, the  sessions  should  be  adjourned  to  some  future  day,  before  or  not 
later  than  that  on  which  the  next  sessions  would  be  held,  in  order  to 
give  opportunity  for  consultation  and  more  matured  advice  or  inquiry, 
as  the  case  may  require  (j).  If  any  criminal  pleading  subsequent 
to  the  indictment  in  misdemeanour,  or,  as  it  seems,  in  felony  not 
capital,  concludes  with  an  improper  prayer  of  judgment,  as,  that  the 
defendant  may  answer  over,  where  it  should  have  been  a  prayer  of 
final  judgment  against  him,  the  court  is  not  bound  by  it,  but  will 
give  such  judgment  as  by  law  ought  to  be  given  {t).  In  the  event 
of  an  adjournment,  however,  the  manner  of  disposing  of  the  de- 
fendant, during  the  interval,  will  depend  on  the  nature  of  the  ofience 
of  which  he  has  been  convicted,  and  the  situation  in  which  the  course 


(»)  4  BlA.  C.  362.  329. 

(0)  JHd.  fee  13  L.  J.  (M.  C.)  126 ; 
and  SnttoH  ▼.  Buhop,  1  W.  BU.  665 ;  4 
Burr.  2283,  S.  C. 

(p)  4  Bla.  Comm.  375. 

(a)  Ibid.  3  Bla.  C.  407,  tmte, p.  479, n. 

(r)  Reg,  T.  Goddard,  Ld.  Ray.  920. 
A  person  was  indicted  for  a  misdemea- 
nour in  fixing  a  lighted  candle  in  a  closet, 
nnder  certain  wooden  stain  in  the  house 
of  J.  R.,  of  which  house  he  the  prisoner 
was  then  possessed  for  a  certain  unex- 
pired term,  and  for  putting  matches 
about  and  against  the  said  lighted  candle, 
with  a  wicked  and  malicious  Intention, 
by  means  thereof  then  and  there  JelO' 
movsfy  to  set  fire  to  the  aforesaid  house 
of  the  said  J.  R.,  and  to  hum  and  con- 


sume the  same.  It  was  oljeeted  in 
arrest  of  judgment,  that  ailing  the  act 
to  be  dont /ehnhusljf,  made  it  nnrrsiy 
to  prove  a  felony ;  whioh  the  paasfiBiimi 
of  the  house  by  the  prisoner  prsvented. 
But  Lord  Mansfieid  and  the  oooit  re- 
jected the  word/gtometis/y  as  amplnsage, 
and  repugnant  to  the  legal  import  of  the 
offence  chaiged,  and  gave  judgment 
againit  the  defendant  for  the  miadcaM^ 
nour  of  which  he  had  beoi  in  feci  con- 
victed; R.  ▼.  Scofietd^  East's  P.  C. 
1028 ;  R.  ▼.  Hoimee,  id.  1023. 

(s)  Ante,  p.  74.  Post,  Ch.  XII. 
8.  4. 

(0  R.  ▼.  Josiah  Teyhr,  3  B.  &  Cr. 
512.  See  Street  ▼.  Hapkitieom^  Stn. 
1055 ;  Caa.  t.  Hard.  345. 
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of  the  prooeedingt  previous  to  trial  may  have  placed  him.  If  he  has  beeu 
in  custody,  he  will  in  general  be  recommitted  to  custody ;  whereas,  if  he 
bas  been  oot  on. bail,  he  will,  generally,  be  allowed  to  enter  into  a  new 
reoogniance  to  appear  at  the  period  of  adjournment,  or  when  called  on 
to  receiTe  judgment*  It  is  scarcely  necessary  to  add,  that  this  delay 
of  sentence  being  a  forbearance  in  favour  of  the  prisoner,  whether  it  be 
io  compliance  with  his  solicitation,  or  emanate  immediately  from  the 
coari;  it  would  not  be  compatible  with  the  claims  of  justice  to  place  the 
Kcnrity  of  his  person  for  receiving  the  judgment  of  the  law  upon  a  more 
precarious  foundation  after  verdict,  than  it  was  before ;  and  that,  in 
the  circumstances  under  contemplation,  some  reference  is  due  to  the 
application  of  the  prosecutor,  as  well  as  to  the  opinion  of  the  court,  re- 
specting the  recognizances  by  which  the  liberation  of  his  person  may  be 
JDstified  (v). 

Poinng  SeniemeeJ] — ^In  cases  of  felony*  the  prisoner  is  placed  at  the 
bu,  and  the  sentence  is  pronounced  by  the  chairman ;  and  formerly,  at 
whatever  penod  the  judgment  of  the  court  in  case  of  felony  was  to  be 
given,  proclamation  was  made  as  follows,  by  the  crier  of  the  court  :— 

"Ofoi,  Oyes,  OjtM,  all  maimer  of  penons  are  oonmianded  to  keep  iflenoe  whilst 
ii4paent  is  given  against  the  prisoner  at  the  bar,  npon  pain  of  impriionment" 

Bot  in  modem  times  it  is  in  general  omitted  at  quarter  sessions  after 
iCDtenee  is  passed,  though  the  court  may  alter  its  amount  during  the 
same  sessions,  they  are  no  longer  bound  to  arrest  the  judgment  for  any 
error  apparent  on  the  face  of  the  indictment  or  subsequent  pleading ; 
asd  win,  in  general,  leave  the  defendant  to  his  writ  of  error  (x). 

Pvmsktment  ofPeloniei  by  Tramportaiion — Imprisonmeni-^Soli'' 
terf  CcfnfinemeMi^^Hard  Labour — Whippmg^l — The  punishment  of 
a  fekmy  less  than  capital  is  now,  in  all  cases,  that  prescribed  by  the 
Btatnte  or  statutes  specially  relating  to  it  (y) ;  and  is  awarded  in  terms 
by  sentence  passed  by  the  court  after  conviction.  The  benefit  of  clergy 
vas  abolished  in  1827  (jc);  as  was  the  distinction  between  grand  and 
petty  hffceny :  and  every  larceny  is  now  subject  to  the  same  incidents 
as  grand  larceny  (a).  The  punishment  for  simple  larceny  or  for  any 
Uony  made  punishable  like  it  by  7  &  8  6.  IV.  c.  29,  may,  in  the  dis- 


(e)  ^iMThekher  if  aTerdid  la  uncertain,  442 ;  1  Chit.  Cr.  L.  1st  ed.  6tt. 

ataiirt/wtet  should  go,  is  diacnased  (y)  7  &  8  6.  IV.  c.  28,  a.  8. 

tt  t^.  ▼.  AvfiMff,  3  C.  &  P.  414.  {t)  7  &  8  6.  IV.  c.  28,  a.  6. 

(')  Saa  6  Eaat,  328;  1  M.  &  Sel.  (a)  7  &  8  G.  IV.  c.  29,  a.  2. 
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cretion  of  the  court,  be  either  transportation  beyond  the  seas  for  seven 
years  (6),  or  imprisonment  for  not  exceeding  (c)  two  years.  Where  im- 
prisonment is  awarded  for  such  offence,  the  convict  may  also  be  sen- 
tenced to  be  kept  to  hard  labour  (d)  in  the  common  gaol  or  house  of 
correction  of  the  county,  and  to  solitary  confinement  (e) ;  but  the  latter 
punishment  is  now  limited  to  periods  not  exceeding  one  (lunar)  month 
at  a  time,  and  three  (lunar)  months  in  a  year  (/).  If  a  male  (^),  he 
may  also  be  ordered  to  be  whipped  once,  twice,  or  thrice,  privately  or 
publicly  (A).  The  punishment  on  conviction  of  felony  after  a  like  pre- 
vious conviction  is  increased  (c). 

Punishment  of  FelanUi  for  which  no  Punishment  is  Specially 
EnactecL] — Persons  convicted  of  **  any  felony,  for  which  no  punishment 
is  specially  provided  by  any  act,''  are  punishable  (t)  by  transportation 
for  seven  years  or  imprisonment  for  any  term  not  exceeding  two  years, 
and  in  the  case  of  a  male  offender,  with  one,  two,  or  three  public  or  pri- 
vate whippings,  if  the  court  thinks  fit,  in  addition  to  the  imprisonment. 
Hard  labour  may  also  be  added  to  the  imprisonment  in  the  common 
gaol  or  house  of  correction  {k).     Solitary  confinement  may  also  form 


(b)  7  &  8  6.  IV.  c.  29,  8.  4.  The  act 
which  regulates  the  mumer  of  tranapor- 
tation  is  5  G.  IV.  c.  84,  see  6  &  7  Vict. 
c.  26,  s.  14.  If  an  act  direct  an  offender 
to  be  transported  generally,  without 
specifying  the  place,  it  shall  be  under- 
stood to  mean  the  place  to  which  convicts 
are  at  th§  time  legally  transported,  which 
is  now  Botany  Bay,  1  Hawk.  7th  ed. 
407 ;  but  the  entry  of  the  judgment  of 
transportation  must  not  be  that  it  was 
ordered,  but  that  it  was  amiidered  by 
the  court.  Howerer,  the  court  below 
will  be  suffered  to  amend  the  entry,  M, 
▼.  Kenworthy,  1  B.  &  Cr.  711. 

The  principal  of  these  punishments, 
trmuportatum,  was  unknown  to  the  com- 
mon law ;  and  was  introduced  about  the 
end  of  Elisabeth's  reign  for  the  purpose 
of  colonizing  newly  discovered  or  ac- 
quired settlements,  by  a  commutation 
for  capital  punishment,  operating  as  a 
statutory  pardon.  The  original  enact* 
ment  was  39  EL  c.  4,  s.  4,  (see  Barring- 
ton,  352,  cited  4  Bla.  C.  401,)  and  con- 
ferred power  on  the  quarter eeeeUme  alone 
to  transport  beyond  sea,  or  to  adjudge 
offenders  "  perpetually  to  the  gaUies  of 
this  realm.*  *  By  the  habeas  corpus  act,  3 1 
C.  II.  c.  2,  ».  14,  power  was  reserved  to 


transport  beyond  seas  such  persons  as, 
being  convicted  of  felony,  shall  prmf  to 
be  so  transported.  IVansportation  was 
subsequently  extended  to  cases  where 
the  benefit  of  clergy  was  prayed,  and  to 
petty  larceny,  by  4  6. 1,  c.  11.  In  the 
first  instance,  offenders  were  always  traa- 
sported  to  some  of  the  plantations  in 
America;  subsequently,  however,  their 
destination  has  been  placed  at  the  ap- 
pointment of  the  crown,  by  the  advice 
of  its  council ;  and,  by  other  statutesy 
provision  has  been  made  for  oonfiaiag 
persons  sentenced  to  transportation  at 
the  Milbank  prison,  instead  of  sending 
them  beyond  the  seas,  6  &  7  VicL  c  26, 
s.  12 ;  56  6.  III.  c.  63 ;  59  G.  III.  c. 
136. 

(e)  See  mUe^  p.  250. 

(jd)  First  introduced  by  5  Ann.  c  6, 
s.  2.  See  7  Ad.  &  E.  505,  and  applied 
to  larcenies. 

(e)  7  &  8  6.  TV.  c.  29,  s.  4.  See  mT. 
c.  28.  s.  9. 

(/)  1  Vict  c.  90,  s.  5. 

(jf)  Whipping  women  had  been  be- 
fore abolished  by  1  O.  IV.  c  57,  s.  2. 

(A)  7  &  8  G.  IV.  c.  29,  a.  3. 

(i)  7  &  8  G.  IV.  c.  28,  s.  8. 

{k)  7  &  8  G.  IV.  c.  29,  s.  9. 
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port  of  this  sentence,  but  not  for  longer  than  one  (lunar)  month  at  a 
time,  or  than  three  (lunar)  months  in  the  course  of  a  year  (/)• 

Puniskment  of  Malicious  Injuries  to  Property,] — Malicious  injuries 
to  property,  for  which  imprisonment  may  be  awarded  on  conviction 
under  7  &  8  6.  IV.  c.  30,  may  also  be  punished  at  the  discretion  of 
the  court  by  imprisonment  simply,  or  imprisonment  and  being  kept  to 
hard  labour  in  the  common  g^ol  or  house  of  correction,  and  also  by 
solitary  confinement,  during  such  portions  of  the  imprisonment,  with 
or  without  hard  labour  (m),  as  has  been  just  stated. 

Pumskmeni  of  higher  Offences,  or  Offences  subjected  to  Imprison^ 
ment  by  Stats.  7  W.  IV.  ^  1  Fict.  cc.  85— 91.]— Offences  of  a 
higher  nature,  if  tried  at  sessions,  must  be  punished  in  the  mode  pro- 
vided by  the  special  enactments  applicable  to  them,  and  within  the  limits 
of  the  discretion  there  allowed  (n).  All  the  offences  subjected  to  im- 
prisonment by  the  new  criminal  acts,  7  W.  IV.  &  1  Vict.  cc.  85  to  91 
inclosiye,  are  also  punishable  or  not  by  hard  labour,  at  discretion  of  the 
court. 

Pumshment  in  Cases  of  Misdemeanour.] — The  punishments  in  ordi- 
nary cases  of  misdemeanour,  where  they  are  not  specially  apportioned 
by  any  act  of  parliament,  are  fine  or  imprisonment,  or  both,  in  the  dis- 
cretion of  the  court ;  with  a  further  requisition  of  security  (if  the  court 
shall  deem  fit)  for  the  good  behaviour  of  the  party  convicted,  during  a 
reasonable  period. 

Punishment  of  Misdemeanours  by  Hard  Labour.] — In  cases  of  mis- 
demeanour, the  court  were  formerly  not  authorized  to  sentence  parties- 
to  be  kept  to  hard  labour  in  addition  to  imprisonment,  and  their  con- 
finement in  idleness  often  became  a  cause  of  tlieir  increased  depravity.. 
This  evil  has  been  remedied  by  stats.  3  6.  IV.  c.  1 14 ;  9  G.  IV.  c.  31, 
s.  25 ;  and,  as  it  seems,  by  7  W.  IV.  &  1  Vict.  c.  85,  s.  8,  1 1. 

By  3  G.  IV.  c.  114,  the  court  may  sentence  to  imprisonment  with 
hard  labour  for  not  exceeding  the  term  for  which  they  might  previously^ 
imprison,  either  in  addition  to  or  in  lieu  of  any  other  punishment  which 
might  then  be  inflicted,  in  the  following  cases  : — 

[Assault  with  intent  to  commit  felony.    Repealed  9  G.  IV.  c.  31,, 
8.  ly  and  replaced,  id.  s.  25.] 

Attempt  to  commit  felony. 

(0  7  W.  IV.  &  1  Viet.  c.  90,  s.  5 ;  (m)  7  &  8  G.  IV.  c.  30,  a.  27. 

im  wtefoH.  (»)  See  7  &  8  G.  IV.  c.  28,  s.  8. 
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Riot. 

[ReceWmg  stolen  goods  knowing  them  to  have  been  stolen.    Re- 
pealed 7  &  8  G.  IV.  c.  27,  8. 1  (o)0 
[Assault  on  a  peace  officer,  or  officer  of  customs  and  excise,  or  any 
revenue  officer,  acting  in  dischai^  of  his  duty,  or  any 
person  acting  in  their  aid.  And 
Assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 
of  wages.     Repealed  9  G.  IV.  c.  31,  s.  1,  and  replaced, 
icf,  s.  25.] 
I  Knowingly  uttering  counterfeit  money. 

[Obtaining  money,  &c.  by  false  pretences  with  intent  to  cheat.    Re- 
I  pealed  7  &  8  G.  IV.  c.  27,  s.  1.] 

Keeping  a  common  gaming-house,  a  common  bawdy-house,  or  a 
>  common  disorderly  house. 

Perjury  and  subornation  of  perjury. 

[Having  entered  ground  with  intent  there  illegally  to  take  or  kill 
game  or  rabbits,  or  to  aid,  &c. ;  and  having  been  found 
there  at  night  armed  with  any  offensive  weapoo,  viz.  the 
offence  described  in  51  G.  III.  c.  90,  which  act  is  now 
repealed,  9  Geo.  IV.  c.  69,  s.  1.] 
By  9  O.  IV.  c.  31,  s.  25,  the  court  may  sentence  the  offender  to  be 
imprisoned  with  or  without  hard  labour^  for  any  term  not  exceeding 
two  years,  and  also  to  fine  such  offender,  and  require  him  to  find  sure- 
ties for  keeping  the  peace,  in  the  following  cases  of  assauU,  some  of 
which,  it  will  be  seen,  are,  and  others  are  not,  included  in  the  fonner 
statute : — 

Assault  with  intent  to  commit  felony. 

Assault  upon  any  peace  officer,  or  revenue  officer,  in  the  due  execu- 
tion of  his  duty,  or  upon  any  person  acting  id  aid  of 
such  officer. 
Assault  upon  any  person  with  intent  to  resist  or  prevent  the  kwful 
apprehension  or  detainer  of  the  party  so  assaulting,  or  of 
any  other  person  for  an  offence  for  which  he  or  tbey  may 
be  liable  by  law  to  be  apprehended  or  detained. 
Assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 

of  wages. 

In  common  assaults,  conspiracies,  and  all  other  cases  of  nusdemea- 

nour  not  provided  for  by  statute,  the  court  has  still  no  power  to  do 

more  than   fine,  imprison,  and  require  sureties;   bat,  as  it  is  now 

enacted  (p),  "  That  where  on  the  trial  of  any  person  for  any  of  the 

(o)  Seo  3  Q.  B.  R.  406,  ii.  T.  <9il^fr.  (p)  7  W.  IV.  &  1  Fiol.  c  85,  ••  ^l- 
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oftnces  tlierein-before  mentioned,  or  firr  any  felony  whatever ^  wkere 
the  "crme  charged*'  {q)  ihall  include  an  aaauU  against  the  person, 
it  shall  be  lawful  for  the  jnry  to  acquit  of  the  felony  (r),  and  to  find  a 
verdict  of '  guilty  of  assault  against  the  person  indicted,  if  the  evidence 
shall  warrant  such  finding,  and  when  such  verdict  shall  be  found,  the 
court  shaU  have  power  to  imprisonthe  person  so  found  guilty  of  an  assault 
br  any  term  not  exceeding  three  years.  It  was  stated  in  the  fourth 
edition,  that  persons  so  convicted  appeared  liable  to  be  also  punishable 
with  hard  labour  and  solitary  confinement  under  sect.  8  of  that  act  (j), 
an  opiDion  now  confirmed  by  the  decision  of  the  fifteen  judges  (0 ;  but 
a  conviction  on  sect.  9  of  the  act  seems  not  to  empower  a  court  to 
impose  hard  labour  (u). 

The  more  reasonable  construction  of  the  act  would  confine  the  power 
to  convict  of  the  assault  to  cases,  where  the  nature  of  the  felony  charged 
ID  itself  n€c«sMri/y  includes  an  assault  on  the  person  (x),  or  where  the 
febny  as  charged  in  the    indictment,  in  fact  does    include    such 


(§)  These  words  mean  the  charge  a$ 
ttated  m  ike  indietmtnt,  lUg,  ▼.  JB//it, 
7C.&P.654.  Indictment  on  7  W.  IV. 
and  1  Ykt.  c.  87,  a.  3,  for  highway  rob- 
bery, in  aaaanlting  B.  B.,  putting  him  in 
fear,  and  taking  from  hif  person  and 
•ga^st  hia  will,  a  watch,  &e.  and  with 
personal  violence.  Verdict,  **  We  find 
the  prisoner  gnllty  of  an  aasanlt,  bnt 
without  any  intention  to  commit  any 
lekmy."  Aidenom,  B.,  vonehed  the 
fifteen  judges,  and  sentenced  the  pri- 
soner to  imprisonment  with  hard  la- 
boar,  adding,  that  in  all  cases  of  felony 
where  an  aasanlt  was  stated  at  part  if 
tki  ekmrgt,  the  jnry  is  at  liberty  to  acqnit 
of  the  fdony,  and  find  the  party  guilty 
of  a  common  assault ;  hut  qu.  this  latter 
part  of  the  decision. 

Though  no  boy  under  fourteen  years 
old  can  be  convicted  of  a  rape,  however 
dear  the  evidence  of  its  commission  by 
boB,  he  may  be  legally  convicted  of  an 
nsralt  under  this  act,  Reg.  v.  BrimUow, 
2  Mood.  C.  C.  R.  122 ;  fl^.  C.  9  C.  &  P. 
366.  We  have  seen  that  a  husband  and 
in&  who  are  jointly  indicted  for  a  capital 
(Uony  in  eannng  a  bodily  imnry  dange- 
rous to  life  by  striking,  &c.  (as  provided 
^siDst  by  7  W..IV.  and  1  Vict.  c.  85, 
t.  2),  may  be  conricted  of  an  assault 
■ad  sentenced  to  imprisonment  with  hard 
hbour.  See  Beg,  ▼.  Cnue  et  ux,  2 
Mood.  C.  C.  R.  53;  and  see  Reg,  v 


JbtgratHt  1  Salk.  284.  And  one  good 
eonnt  will  give  operation  to  the  enact- 
ment, Reg.  V.  NieholU,  9  C.  &  P.  267. 

(r)  See  R,  v.  Banks  j  R.  ▼.  Fblkei, 
ii^a. 

(•)  7  W.  IV.  and  1  Vict  c.  85,  s.  8, 
which  enacts  that  where  any  person  shall 
be  convicted  of  any  offence  punithable 
under  thii  act  for  which  imprisonment 
mag  be  awarded,  it  shall  be  lawful  for 
the  court  to  sentence  the  offender  to  be 
imprisoned  and  kept  to  hard  l^omr  in 
the  common  gaol  or  house  of  correction, 
and  also  to  d&ect  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  such  imprison- 
ment, or  of  such  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any 
one  time,  and  not  exceeding  three  months 
in  any  one  year,  aa  to  the  court  in  its 
discretion  shaU  seem  meet. 

(0  Reg,  V.  Saunders,  8  C.  &  P.  265 ; 
anon.  2  Mood.  C.  C.  40 ;  and  see  Reg* 
V.  Wiliiams,  8  C.  &  P.  287. 

(«)  Per  Rolfe,  B. 

{x)  Reporter's  note,  2  M.  &  Rob. 
534,  citing  R.  v.  Watkins,  2  Moo.  C.  C. 
R.  217,  where  in  burglary  laid  with 
intent  to  ravish  A.  D.,  the  judges  held 
that  the  prisoner  could  not  be  convicted 
of  assault  on  A.  D.  under  this  act, 
tiiongh  beating,  &c.  A.  D.  in  tiie  dwel- 
ling-bouse was  charged. 
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assault  (y),  or  where  the  assault  conduced  to  the  manshi^hter  or 
other  injury  charged  (z). 

On  an  indictment  for  the  misdemeanour  of  assaulting  a  girl  aged 
between  ten  and  eleven,  with  intent  to  commit  a  rape ;  her  consent 
was  held  to  put  an  end,  not  only  to  that  charge,  but  also  to  that  of 
common  assault  contained  in  another  count  (a). 

Whipping  Male  Perions  guilty  of  Misdemeanours,'] — ^There  are. 


(y)  B.  ff,  comm.  semb.  in  case  of  an 
iDdictment  charging  prisoner  to  have  ad- 
ministered poison  by  force,  Reporter's 
note,  2  M.  &  Rob.  534.  In  Rep.  ▼. 
Boden,  C.  &  Kir.  395,  Parke,  B.,  says 
one  constmction  of  the  act  is,  that  the 
statute  warrants  a  conTiction  for  assault 
in  every  case  where  the  felony  charged 
includes  an  asssult ;  and  another  is,  &at 
it  authorizes  a  conviction  of  that  assault 
which  is  offered  in  evidence  on  the  part 
of  the  prosecution  in  support  of  the 
felony  chained. 

(z)  In  Beff.  T.  Phelps  and  others,  2 
Moo.  C.  C.  240,  several  were  indicted 
for  murder.  One  had  assaulted  deceased 
in  a  previous  scuffle  which  was  not  at  all 
connected  with  the  cause  of  deatii.  The 
judges  held  he  could  not  be  convicted  of  as- 
sault under  this  act.  So  in  manslaughter 
a  jury  should  not  convict  a  prisoner  of 
an  assault  unless  it  conduced  to  the  death 
of  the  deceased,  even  though  the  death 
itself  was  not  manslaughter,  Patteson, 
J.,  in  R,  V.  Crun^tont  C.  &  Mar.  597. 

If  a  man  gets  into  the  bed  of  a  married 
woman  and  penetrates  her  person,  she 
consenting  in  the  belief  of  his  being  her 
husband,  this  act  being  fraudulent,  wiU 
not  amount  to  rape,  but  on  an  indict- 
ment for  that  offence,  since  the  above 
enactment,  he  may  be  found  guilty  of  ''an 
assault,"  so  as  to  be  liable  to  imprison- 
ment with  hard  labour  under  sect.  8,  Bep» 
▼.  Saundere,  8  C.  &  P.  265,  per  fifteen 
judges.  See  B,  v.  Jaekton,  R.  &  Ry. 
487.  In  Beg.  v.  WiiUanu,  id.  287,  the 
connexion  was  completed  without  disco- 
very. In  H.  V.  Satmders,  as  in  B,  v. 
JaeksoHf  the  man,  being  detected,  was 
interrupted.  Had  he  persisted  with  force, 
it  would  have  been  nptf  Beg, r,  Stanton, 
C.&Kir.416. 

The  law  is  the  same  where  a  man  takes 
advantage  of  being  employed  in  a  medical 
capacity  about  a  female's  penon  to  abuse 
it  by  surprise,  though  for  a  moment  only, 


and  is  indicted  for  rape,  Beg,  v.  Stanton, 
C.  &  Kir.  415, 416.  But  where  the  of- 
fence  chaiged  is  the  having  administered 
poison,  with  intent  to  murder,  the  pri- 
soner must  be  convicted  or  acquitted  of 
the  wkole  charge,  as  well  of  the  assaolt 
as  the  felony.  Beg.  v.  JHlwortk,  2  M. 
&  Rob.  531,  Coliman,  J.  doubting  R.  v. 
Sutton,  8  C.  &  P.  660.  And  the  "  crime 
charged"  does  not  include  the  felony. 
Beg.  V.  Draper,  C.  &  Kir.  176,  Parte, 
B.,  and  Tindal,  C.  J. 

The  felony  of  assaulting  and  carnally 
knowing  and  abusing  a  girl  under  tm 
yean  old,  though  incurring  transporta- 
tion for  life,  whether  she  consent  or  not, 
has  been  held,  if  she  consents,  to  be  not 
such  a  *  *  felony'*  as  will  include  an  assault 
within  the  above  enactment :  so  that  the 
prisoner  must  either  be  convicted  of  the 
felony  or  acquitted  altogether,  Beg.  ▼• 
Banke,  8  C.  &  P.  575,  Patteson,  J.,  and 
see  Beg.  v.  Meredith,  ttffra,  S.  P.  in  mis- 
demeanour ;  but  this  case  has  been  disre- 
garded in  Beg.  v.  Foliee,  2  M.  &  Rob. 
460,  per  Bolfe,  B.  On  an  indictment 
for  assaulting  with  intent  to  rob,  if  that 
intent  is  negatived  by  the  jury,  the  pri- 
soner may  bis  convicted  of  assault  under 
the  above  enactment,  Beff.  v.  Badeuy  C 
&  Kir.  395.  Of  two  or  more  prisonera 
tried  for  capital  felony  in  wounding, 
some  may  be  convicted  of  the  felony  and 
othen  of  the  assault  only.  Beg.  v.  Archer 
and /our  oihere,  C.  &  Kir.  174. 

(a}  Beg.  v.  Meredith,  8  C.  &  P.  589, 
Lord  Abinger  said,  that  it  was  necessary 
to  show  such  an  assault  as  could  not  be 
justified,  if  license  had  been  pleaded  in 
an  action ;  and  held,  that  the  mere  per- 
mitted laying  hands  on  such  a  girl, 
though  a  step  towards  the  commission  of 
what  might  be  a  misdemeanour,  still, 
if  done  by  her  consent,  was  not  such 
an  illegal  act,  or  attempt  to  commit  a 
misdemeanour,  as  could  be  indicted. 
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iioirerer,  many  cases  of  misdemeaaour  which  have  been  the  subject  of 
recent  legislation^  partaking  of  the  character  of  larceny  or  swindling ; 
as,  embezzlement  by  servants,  factors,  or  agents;  stealing  various 
articles  which  are  not  the  subjects  of  larceny  at  common  law ;  and 
obtaining  money  and  goods  by  false  pretences ;  in  which  the  court  is 
empowered  to  punish,  not  only  with  imprisonment  and  hard  labour, 
tmt  also  with  whipping,  if  the  offender  be  a  male ;  or  with  transporta- 
tion.   These  will  be  found,  under  their  proper  heads,  in  Chapter  VI. 

Apportioning  Punishment,} — The  apportionment  of  punishment, 
wbicb,  in  almost  all  instances  cognizable  at  sessions,  is  now  left  to  the 
discretion  of  the  court,  is  the  most  important  duty  cast  on  the  justices. 
It  is  scarcely  necessary  to  observe,  that  it  should  not  only  be  propor- 
tioned to  the  offence  in  degree,  but  adapted  to  it  in  kind ;  measured 
not  only  by  the  abstract  enormity  of  the  offence,  but  by  the  age,  sex, 
and  circumstances  of  the  offender ;  and  r^ulated  by  the  balance  of 
pablic  benefit  to  be  derived  from  the  exposure  of  the  criminal  and  the 
notoriety  of  his  punishment,  or  from  the  silence  dictated  by  a  decent 
regard  to  the  nature  of  his  offence.  In  many  cases  of  assaults,  &c 
the  additional  requisition  of  security  for  the  good  behaviour  of  the 
offender,  when  he  leaves  his  confinement,  is  proper;  and  especially 
wbere  the  evidence  shows  a  temper  likely  to  endanger  the  public  peace, 
or  habits  which  tend  to  subvert  the  public  morals. 

Sentence  of  Additional  Imprisonment  on  Party  already  in  Prison 
for  another  Crime.] — Where  a  party  was  actually  in  custody,  under 
aentence  of  imprisonment,  for  one  misdemeanour ^  and  was  afterwards 
tried  for  another  like  offence  before  the  original  term  is  expired,  sentence 
of  further  imprisonment  might  always  be  given,  to  commence  from 
tbe  termination  of  the  first  (6)  ;  and  it  is  now  enacted  (c),  that  where- 
ever  sentence  shall  be  passed  for  felony  on  a  person  already  imprisoned 
nnder  sentence  for  another  crimtf  it  shall  be  lawful  for  the  court  to 
award  imprisonment  for  the  subsequent  offence,  to  commence  at  the 
expiration  of  the  imprisonment  to  which  the  party  shall  have  been 
pre?iously  sentenced ;  and  where  such  person  is  already  under  sen- 
tence, either  of  imprisonment  or  transportation,  the  court,  if  empowered 
to  pass  sentence  of  transportation,  may  award  such  sentence  for  the 
anbiequent  offence,  to  commence  at  the  expiration  of  the  imprison- 
ment or  transportation,  to  which  such  person  shall  have  been  pre- 

(h)  K  f .  WUieg,  4  Burr.  2577  i  R.  (c)  7  &  8  G.  IV.  c.  28,  s.  10. 

T.  irUlifMf,  1  Letch,  536. 
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MBtenced,  altlioagh  the  aggregate  tenn  of  nDpriKNUDent  or 
transportaUon  Teq)ectiTely  may  exceed  the  tarm  for  which  either  of 
those  paniehnieiits  could  be  otherwise  awarded. 


Sentence  of  Imprieamment  before  Trmn^oriaiUm  aboiUhed. 
PerK>ns  convicted  of  breaking  and  entering  a  dwelfing-houae*  and 
stealing  therein  any  chattel,  money,  or  ralnaMe  secority,  to  any  Tsdue 
whaterer,  as  principals  or  accessories  before  the  fiict,  might,  by  3  &  4 
W.  IV.  c,  44,  be  transported  for  life,  or  not  less  than  seven  years*  and 
previouily  to  such  transportation  might  be  imprisoned,  with  or  without 
hard  labour,  in  the  common  gaol  or  house  of  correction,  for  not  ex- 
ceeding/our years;  but  all  these  punishments  are  now  repealed^  and 
transportation  for  not  more  than  fifteen,  nor  less  than  ten  years,  is 
substituted,  or  imprisonment  for  not  exceeding  three  years  (e). 

Impriionmeni  may  be  in  House  of  CarreeiumJ] — ^The  place  of  im- 
prisonment was  always  the  common  gaol  (f)  or  house  of  correction  (^) 
of  the  county  in  which  the  prisoner  is  convicted.  By  6  &  6  W.  IV. 
c.  38,  s.  4,  whenever  any  person  shall  be  convicted  at  any  sessions  of 
any  ofience  for  which  he  or  she  shall  be  liable  either  to  the  punishment 
of  transportation  or  imprisonment,  it  shall  be  lawful  for  the  court,  if  it 
shall  so  think  fit,  to  commit  such  person  to  any  house  of  correction  for 
such  county  in  execution  of  his  or  her  judgment ;  and  in  case  of  the 
commitment  of  any  person  sentenced  to  transportation,  all  the  powers, 
provisions,  aud  authorities  for  removal  of  offenders  sentenced  to  trans- 
portation, given  by  any  former  act  to  sheriffs  or  gaolers,  shall  be,  and 
the  same  are  hereby  extended  and  given  to  the  keepers  of  houses  of  cor- 
rection in  whose  custody  such  last-mentioned  offenders  shall  be  in.  [The 
rest  of  the  section  applies  to  capital  offences.] 

Pardons  and  Tickets  of  Leave  to  Transported  Convicts^  and  Assign- 
ments  of  them  to  Masters,] — By  the  present  law,  neither  governor  or 
lieutenant-governor  of  any  place  can  remit,  either  absolutely  or  condi- 
tionally, the  whole  or  any  part  of  the  time  for  which  any  felon  or  oflender 
is  transported  to  such  place,  but  shall  from  time  to  time  recommend  in 
writing  such  of  them  as  he  thinks  fit  to  the  queen,  for  absolute  or  con- 
ditional pardon,  and  if  her  royal  approval  of  such  recommendation  is 
signified  by  a  secretary  of  state,  the  governor,  &c.  may  grant  an  abso- 


rb 7  W.  IV.  and  1  Vict.  c.  90, 1. 1.       See  2  Eaet's  P.  C.  738,  BMmmie 
(f)  5B,TV.  c.  10.  mU. 

(s)  5  A.  c  6»  ■•  2,  at  least  for  lanseny. 
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kite  or  conditional  pardon,  pursuant  to  the  instmctions  of  tach  Mcre- 
tary  (A).  *'  Tickets  of  leave,"  viz.  permission  to  fekms  and  offenders  to 
employ  themselTes  for  their  own  benefit,  are  recognized  so  as  to  enable 
their  possessors  to  hold  and  sue  in  the  colonies  for  personal  property, 
and  for  damage  sustained  by  them ;  bat  until  pardoned  they  cannot  hold 
real  property  except  as  tenant  for  years  or  less  estate  (t). 

By  9  G.  IV.  c.  83,  s.  9,  the  goremors  of  New  South  Wales  and  Van 
Diemen's  Land  may  revoke  assignments  of  convicts  made  to  particular 
masters  O"). 

To  imprisonment,  in  cases  of  fraud  or  flagrant  indecency,  the  court 
were  formerly  at  liberty  to  add  exposure  in  the  pilk>ry ;  but  that 
paoishment  is  now  abolished,  7  W.  IV.  &  1  Vict.  c.  33 ;  and  see 
56  6.  III.  c.  133. 

Changing  Place  of  Imprisonment ^  Habeas  Corpus  Act] — By  31 
C.  II.  c.  3,  s.  9,  the  custody  of  prisoners  could  not  be  changed  after 
trial,  even  to  a  place  within  the  same  county ;  except  by  habeas  corpus 
or  other  legal  writ.  But  now  a  secretary  of  state  may  direct  any  convict 
ander  sentence  or  order  of  transportation,  who  appears  to  be  free  from 
say  putrid  or  infectious  distemper,  to  be  removed  from  the  gaol,  &c.  in 
which  he  shall  be  confined  to  the  Millbank  prison,  there  to  continue  till 
transported,  conditionally  pardoned,  entitled  to  freedom,  or  removed  to 
soother  prison,  there  to  be  imprisoned  for  the  terms  of  their  sentences  (i&). 
The  queen  by  order  in  writiug,  notified  in  writing  by  a  secretary  of  state, 
may  direct  the  removal  of  any  person  in  prison  in  England  and  Wales 
under  sentence  of  any  court  or  competent  authority,  for  any  offence, 
from  one  prison  to  any  other  prison  or  penitentiary  in  England  and 
Wales,  for  their  terms  of  imprisonment  (/).  All  prisoners  whose  term 
of  imprisonment  would  expire  on  a  Sunday,  shall  be  discharged  on  the 
Saturday  preceding  (m).  Eight  hundred  male  and  four  hundred  female 
prisoners  may  be  confined  at  one  time  in  the  Millbank  Penitentiary  (it). 
One  pentagon  is  set  apart  for  soldiers  and  marines  (o). 

Judgments  of  paying  Fines  in  Misdemeanours.] — Where  a  party  is 
to  receive  any  corporal  punishment,  judgment  cannot  be  given  against 

(A)  6  YitL  o.   7,  s.  2.     Section  1  T/)  5  &  6  W.  IV.  c.  38 ;  id.  t.  11. 

npealt  tbe  fomer  euotnent  of  2  &  3  (m)  Id.  s.  12,  vnleu  aoately  ill ;  tee 

^.  TV.  c  62,9. 2.  6  &  7  Vict,  c  26, 1. 15. 

(0  Id.  a.  3,  4.  (•)  Id.  s.  15 ;  59  O.  HI.  e.  136. 


CO  ArymT.^#ter,llAd.&EL]08.  (o)  2  &  3  Vict.  c.  56,  la.  20,  21.   Ai 

(i)  6  ft  7  Viet,  c  26,  t.  12, 14,  20 ;      to  the  prison  for  jnrenUe  offenden  at 
w^kM  1  repeals  aeveral  prior  enaet-      Parkhnrst,  in  the  lale  of  Wis^t,  aee  2  & 

3Vict.  G.  82. 


I. 

r 
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hixD  in  his  absence  (p).  We  have  seen  that  a  party  charged  with  an 
offence  less  than  felony  need  not  be  present  at  his  trial  at  the  quarter 
sessions,  after  he  has  once  appeared  and  pleaded  on  that  or  a  prerious 
occasion  (9).  It  is  said  that  a  defendant  indicted  for  a  misdemeanour 
in  the  queen's  bench,  may  submit  to  a  fine  in  his  absence,  if  he  has  a 
clerk  in  court  who  will  undertake  for  it  (r).  It  seems,  however,  that  a 
defendant  so  indicted  at  sessions  cannot  do  so  by  his  attorney,  as  that 
court  has  no  jurisdiction  over  the  latter  by  attachment  (js),  Hawkins, 
however,  lays  it  down  that  that  court  may  assess  a  fine  without  the 
actual  presence  of  the  defendant  (/).  In  the  queen's  bench  a  capias  ad 
satisfaciendum  domino  regi  pro  fine  may  be  issued  to  bring  him  in  to 
receive  judgment  (u) ;  and  so  in  indictments  removed  there  by  certio- 
rari (x) ;  but  it  is  doubtful  whether  the  court  of  quarter  sessions  can 
issue  a  capias  to  the  sheriff  for  any  other  purpose  than  answering  an 
indictment  found  (y). 

However,  Lombard  says  (z)  that  where  the  conviction  is  for  breach 
of  the  peace,  riot,  contempt,  or  other  offence,  for  which  no  certain  fine 
is  appointed,  the  judgment  is  that  the  party  shall  be  taken  (that  is,  if 
absent)  (a)  to  satisfy  the  queen  for  her  fine ;  and,  thereupon,  the  capias 
pro  fine  may  issue  (b)  ;  and  if  the  party  cannot  be  found,  other  judicial 
process  {viz,  one  capias  utlagatum  only  if  after  judgment)  (c),  issues  till 
he  is  outlawed  {d). 

But  if  he  is  brought  in  (continues  Lambard),  then  is  he  a  prisoner, 
and  the  justices  of  peace  are  then  by  their  discretion  to  assess  the  fine, 
estreat  it,  and  deliver  him,  **  For  "  (adds  this  ancient  writer)  *'  in  no 
case,  as  I  take  it,  can  they  of  themselves  levy  any  fine  or  forfeiture  due 
to  the  queen,  inasmuch  as  not  they,  but  the  sheriff,  is  accountant  for 
all  such  matters/'    A  joint  award  of  one  fine  against  several  defendants 


(p)  Dnite't  COM,  Salk.  400 ;  R.  ▼. 
Templemant  id,  55 ;  Skinner,  684, 8,  C; 
2  Hawk.  c.  48,  s.  17 ;  otber  caMs  col« 
lected,  1  Chit.  Crim.  L.  695. 

{q)  Ante,  p.  482 ;  4  BU.  Com.  375  ; 
1  Chit.  Crim.  L.  Ut  ed.  411,  532. 

(r)  R.  ▼.  THnpUmtmi  Salk.  55; 
Aion,  6  Mod.  16. 

(«)  See  JKtfy.  T.  Birminghem  and  Olou- 
eester  Railway  Cdn^Mmfff  3  Ad.  &  E. 
223 ;  9  C.  &  P.  469. 

(0  B.  2,  c.  48,  s.  17,  ddng  Salk.  56, 
ftt  mpra^  and  Skinn.  Rep.  684,  8,  C, : 
alio  Salk.  400. 

Templtnum,  Salk.  400. 
198. 


(«)  R,  ▼.  7\ 
(«)  1  Hale, 


(}f)  Dalton'a  Jvst.  e.  193 ;  2  Hawk. 
c.  27, 1.  8,  citing  Lambard,  B.  4,  c.  8, 
and  Precedenta  at  end  of  that  work ;  1 
Chit.  Cr.  L.  338,  lit  ed. 

(x)  Eirenarcha,  Chap.  XVI. 

(a)  2  Hawk.  c.  27, 1.1;  IChiLCr.L. 
721,  Isted. 

(P)  Qk.  /  Doea  thia  mean,  from  the 
queen's  bench,  after  remoral  by  etrtii^ 

(e)  2  Hawk.  c.  27,  8.  115. 

(d)  It  seema  from  some  anthorities, 
that  procesa  of  outlawry  may  issne  from 
the  court  of  qnarter  senioiia  itself.  See 
2  Hale,  199 ;  12  Co.  133 ;  but 
ptge. 
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is  errooeoos ;  for  otherwise  one  who  had  paid  his  part  might  be  im* 
prisoned  till  the  others  paid  theirs  (e). 


Lemfhng  Fines  impoMed  at  Quarter  SeitUmt.] — Fines  imposed  by 
quarter  sessions  and  not  paid  are  copied  on  a  roll  by  the  clerk  of  the 
peace,  and  sent  to  the  sheriff,  being  his  authority  to  levy  the  amount 
on  the  goods  of  the  party  in  his  own  bailiwick  (/),  and  under  a  later 
act  to  obtain  a  like  lery  in  another  country  (^),  or  to  take  the  defendant 
into  custody  y  if  there  are  no  sufficient  goods  in  either.  The  sheriff  re- 
turns what  has  been  done  thereon  to  the  next  sessions ;  which  return, 
with  the  above  roll,  is  sent  by  the  clerk  of  the  peace  to  the  commis^ 
sbners  of  the  treasury.  The  sheriff  also  sends  there  an  annual  account 
of  those  on  whom  fines  which  have  been  sent  to  him  to  levy  have  been 
imposed,  and  of  the  causes  of  non-payment,  if  not  so  levied.  That  ac- 
coant  is  in  due  coune  transmitted  to  the  exchequer,  so  as  to  be  ready 
to  be  enforced  in  the  usual  manner  at  suit  of  the  crown  (A). 

Outlawry  after  Judgment  in  MisdemeanoursJ] — Proceedings  to 
outlawry  after  judgment  in  misdemeanours  are  rare;  but  where  the 
defendant  who  is  sentenced  to  imprisonment  for  a  misdemeanour  does 
not  surrender  himself  accordingly,  and  the  regular  steps  to  outlawry, 
of  ct^iiu  ntlagatum  exigent,  &c.  are  taken,  it  seems  that  a  judge  of 
the  court  of  queen's  bench,  on  certificate  from  the  clerk  of  the  peace 
that  the  outlawry  is  complete,  will  grant  his  warrant  to  apprehend 
him  (t).  Though  it  has  been  laid  down  that  justices  in  sessions  may 
issue  process  of  outlawry  on  indictments  found  before  them  there,  it 
seems  the  better  opinion  that  it  should  issue  from  the  court  above,  on 
the  return  of  the  record  there  from  the  quarter  sessions  on  certiorari  (A). 

Writ  of  Error  J] — A  writ  of  error  lies  after  judgment,  either  to  re- 
verse it  for  defect  in  the  proceedings  (/),  or  after  outlawry  to  reverse  it ; 
bat  it  would  be  foreign  to  such  a  work  as  the  present  to  enter  more 
minately  into  a  subject  entirely  dehors  the  jurisdiction  of  the  sessions. 

Forfeiture  of  Personal  Property,"] — All  personalty  belonging  to  the 

(t)  2  Hawk.  e.  48, 1. 17,  p.  633;  11  (t)  See  pott.  Chap.  XIII.  s.  5.    1 

Co.  42  a.  GoUfre^i  ease.  Chit  Or.  L.  352,  358  ;  2  Hawk.  c.  27, 

(/)  3  6.  IV.  c.  46,  a.  58.    See  ante,  a.  11 ;  5  T.  R.  204. 
p.  109,  and  jNM#,  Chap.  XIII.  aect  7.  (k)  See  authoritiea  coUeeied,  1  Chit. 

(f)  4  0.  IV.  o.  37.  Cr.  L.  348,  lat  ed. ;  Bac.  Ab.  tit.  Out- 

(A)  See  the  aboTe  atatntea  at  great  lawry  (B). 
kagth  and  minnteneaa  of  detail;    and  (/)  See  R,  t.  WHdey^  1  M.  &  SeL 

«i<t,  p.  109.  100. 


« 


• 
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him  in  his  absence  (p).  We  have  seen  that  a  ^^  iS  perfected  to 
offence  less  than  felony  need  not  be  present  at  ,^  '  oen  the  offence 
sessions,  after  he  has  once  appeared  and  plefr  ^  conuderatioD,  is 

occasion  (9).    It  is  said  that  a  defendant;   '/ 
in  the  queen's  bench,  may  submit  to  a  ?   ' 
clerk  in  court  who  will  undertake  for  v/  ^  .II.c.45,s.4,enabIed 

defendant  so  indicted  at  sessions  ca**  /  ^  discharge  from  prison, 
court  has  no  jurisdiction  over  tb  ^  ,  or  discharged  by  pioclama* 
however,  lays  it  down  that  tha'  '  to  the  place  of  his  settiemeot 
actual  presence  of  the  defends  '  a  by  5  6.  IV.  c.  83,  s.  2 ;  and  iu 
uitufaxAendum  domino  regi  .  c.  64,  s.  16  &  39,  or  5  G.  IV.  c  85, 
receive  judgment  (u) ;  ar  isiting  justices  of  prisons  power  to  delirer 
rari  (x) ;  but  it  is  douh  large,  papers  enabling  them  to  receive  neces- 
issue  a  capias  to  the  ^^elling  in  the  parishes  through  which  they  are 
indictment  found  (y^,^«ides  clothing,  if  their  term  of  impriaonment  is 

However,  Zam^^ioe's  recommendation,  or  by  5  6.  IV.  c.  83,8.  ]5, 
of  the  peace,  rir^  like  justices  to  grant  them  certificates,  enabling 
is  appointed,  *'^  their  way  home  (see  post^  Hi.  Vagrant).  These  acts 
absent)  (a)  t  ^vision  enabling  the  justices  in  session  to  give  to  an 
pro  fine  nr.^  discharged  prisoner  the  same  means  of  reaching  his  home 
process  ^^/brmer  act  did.  It  is,  therefore,  now  usual  for  them  to 
he  is  c  /^  governor  of  the  prison  to  give  to  such  prisoner,  if  destitote 

B*  /^eans  of  reaching  his  place  of  abode,  sufficient  money  to  enable 
ttn'^  /preach  it,  at  the  county  charge ;  or  out  of  bequests,  &c.  originally 
C'  J^  for  supplying  prisoners  with  food  and  clothing  (n) ;  a  proceeding 

J^iy  discreet  and  just ;  as,  if  he  be  not  supplied  with  the  means  of 
^/isisting  tin  he  can  regain  the  place  where  he  is  entitled  to  relief,  he 
^m  be  tempted  to  supply  his  wants  from  the  property  of  others  (0). 
^od  by  s.  15  of  the  vagrant  act,  5  G.  IV.  c.  83,  the  visiting  justices 
of  every  prison  may  grant  a  certificate  to  enable  any  person  discharged 
therefrom  to  have  or  receive  alms  or  relief  on  the  rout  to  his  or  her 
place  of  settlement.  Such  certificate  to  be  drawn  up  in  compliance 
with  the  gaol  acts. 

No  Pees  on  Discharge  of  Prisoners,] — In  cases  of  felony  or  misde- 
meanour, no  fees  are  due  from  prisoners  on  their  discharge,  whether 
the  bill  is  thrown  out,  or  an  acquittal  or  discharge  by  proclamation 

(m)  See  caiet  in  Shelford'i  AcU  re-  (0)  Prisoner!  difcbaiigedfronBIillbnk 

lnHag  to  Reel  Propeitj,  4th  edit.  467.         prison  reoeiTe  clothes  and  an  alloirince 
(ft)  See  poti.  Chap.  XV.  tit  GmU.         of  money,  6  &  7  "^et.  c.  26,  s.  15. 


FEES  OK   DISCHAROS. 


591 


V 


^ 


%^ 


^  S8  taken  place  (p).    In  the  tkird  edition  of  this 

^  are  still  demanded  by  some  clerks  of  the 

'^averseif  on  their  acquittal :  this  claim 

III.  c.  50,  s.  4.)  {g)  can  scarcely  be 

Nw  much  longer.    At  all  events, 

'>n,  and  no  defendant  can  be 


•Sf 


>^ 


A  list  of 

clerk  of  the 

▼.  J%oaynimf  3 

See  Parliaxuentaiy 

.  and  2  May  1843. 

Aodeiitlyv  if  the  Jary  ae- 

.  priioiier,  bat  found  that  he  had 

or  it,  hia  ehattda  wan  naYertha- 


leaa  forfeited  1 1 1  Wood's  Instit.  652. 
Sheriib  formerly  took  feet  from  debtors 
on  thdr  diaehnrges.  Thia  oppreiaion 
was  repealed  by  55  6.  III.  e.  50,  a.  10; 
the  ^lifTi  oompenaation  to  be  fixed  by 
the  aesaiona  out  of  the  counlj,  city,  or 
town  nte ;  aee  R.  t.  MMlmtm  (Jmgtieei), 
3  B.  &  Ad.  100. 
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CHAPTER  VIII. 

OP  THE  ORIGINAL  JURISDICTION  OF  THE  SESSIONS  IN 

PENAL  AND  CIVIL  MATTERS. 


sections. 

I.— Q^  tke  Ongimal  Juriidieiitm  qf  ike  SMtiom  in  Chil  Mtdten  gmertiUji, 
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ll.—Qfthe  Jwriadieiian  qfike  SeaUnu  m  CSstet  ^  Apprtniietikip,  p.  592. 
llL^Qf  Article*  qfthe  Peace,  p.  594. 
IV.— (y  Vaffrmte,  p.  605. 


SECTION  I. 

Of  the  Original  Jurisdiction  of  the  Sessions.        * 

We  come  now  to  that  part  of  the  business  of  the  sessions,  which  is 
entirely  submitted  to  the  judgment  of  the  court,  without  the  interven- 
tion of  a  jury ;  and  which,  as  opposed  to  the  criminal  trials,  may  be 
termed  the  civil  jurisdiction  of  the  court  of  quarter  sessions. 

The  far  greater  part  of  the  civil  business  of  the  sessions  comes  before 
the  justices  as  a  court  of  appeal  deriving  authority  from  various  sta- 
tutes. But  the  sessions  have  in  some  matters  an  original  jurisdiction, 
which  will  be  shortly  considered  in  this  Chapter. 

In  general,  the  sessions  have  an  original  jurisdiction  to  do  whatever 
may  be  done  by  two  magistrates ;  except  where  the  statute,  empower- 
ing the  latter  to  act,  gives  an  appeal  to  the  sessions  (a). 

The  cases  in  which  the  sessions  most  usually  exercise  an  original 
jurisdiction  are  in  cases  of  apprenticeship  ;  in  the  allowance  of  articles 
of  the  peace ;  and  in  the  disposal  of  incorrigible  rogues  {b)  committed 
to  the  general  or  quarter  sessions  for  punishment. 


(a)  VerHblt,  C.J.fR.  t.  Boughton  s^nal  jnrisdiction  OTer  the  eariieritages 
(/iiA.)f  1  Ld.  Raym.  426.  Thus  they  can-  of  ragrancj ;  see  poei,  Sect  5,  or  (tinoe 
not  make  an  original  order  of  removal,  2  &  3  Viet.  c.  89,  and  7  St  8  V.  c.  101, 
R.  ▼.  Bond,  2  Show.  503.  8. 1, 2,)  in  baatardy.  See  Index,  tU,  Bet^ 

(b)  Juiticei  in  tetsioni  have  no  ori-  imrdy. 
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SECTION  11. 

Of  the  JURISDICTIOK   OF  THE    SESSIONS   IN   CaSES  OF 

Apprenticeship. 

Ill'tnatmeni  and  Biisconduet  of  Apprenticei.] — Sut  5  El.  c.  4, 
I.  35,  enacts,  **  That  if  any  iuck  master  (c)  shall  misuse  or  evil 
intreat  his  apprentice,  or  the  said  apprentice'  shall  hare  any  just 
cause  to  complain,  or  the  apprentice  do*  not  his  duty  to  his  master, 
Uien  the  said  master  or  apprentice  being  aggrieved,  and  having 
cause  to  complain,  shall  repair  unto  one  justice  of  the  peace  within 
the  said  county,  or  to  the  mayor,  or  other  head  officer  of  the  city, 
tovn  corporate,  market  town,  or  other  place  ^vhere  the  said  master 
dvelleth,  who  shall  by  his  wisdom  and  discretion  make  such  order  and 
direction  between  the  said  master  and  his  apprentice  as  the  equity  of 
tlie  case  shall  require ;  and  if  for  want  of  good  conformity  in  the  said 
master,  the  said  justice  of  the  peace,  or  the  said  mayor,  or  other  head 
officer,  cannot  compound  and  agree  the  matter  between  him  and  his 
apprentice,  then  the  said  justice,  or  the  said  mayor,  or  other  head 
officer,  shall  take  bond  of  the  said  master  to  appear  at  the  next  sessions 
then  to  be  holden  in  the  said  county,  or  within  the  said  city,  town 
corporate,  or  market  town,  to  be  before  the  justices  of  the  said  county, 
or  the  mayor,  or  head  officer  of  the  said  town  corporate,  or  market 
town,  if  the  said  master  dwell  within  any  such ;  and  upon  his  appear- 
ance, and  hearing  of  the  matter  before  the  said  justices,  or  the  said 
mayor,  or  other  head  officer,  if  it  be  thought  meet  unto  them  to  dis- 
charge the  said  apprentice  of  his  apprenticehood,  then  the. said  justices, 
or  four  of  them  at  the  least,  whereof  one  to  be  of  the  quorum,  or  the 
said  mayor,  or  other  head  officer,  with  the  assent  of  three  other  of  his 
brethren,  or  men  of  best  reputation  within  the  said  city,  town  corpo- 
late,  or  market  town,  shall  have  power  by  authority  hereof,  in  writing 
UDder  their  hands  and  seals,  to  pronounce  and  declare,  that  they  have 
discharged  the  said  apprentice  of  his  apprenticehood ;  and  the  cause 
thereof  and  the  said  writing  so  being  made  and  enrolled  by  the  clerk 
of  the  peace  and  town  clerk  amongst  the  records  that  he  keepeth,  shall 
be  a  sufficient  discharge  for  the  said  apprentice  against  his  master,  his 
executors,  and  administrators,  the  indenture  of  the  said  apprentice- 
hood, or  any  law  or  custom  to  the  contrary,  notwithstanding.     And  if 

• 

(e)  Fir.  **  householder  haTiiig  and  serve  in  hnibandry  or  any  other  art, 
^Bng  btlf  a  plough  land  at  the  least  in  mystery,  or  science,"  in  the  act  ez- 
^'I^/'  requiring   ''an  apprentice  to      pressed. 

2q 


I 

■  t 
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the  default  shall  be  found  to  be  in  the  apprentice,  then  the  said  justices, 
or  the  said  mayor,  or  other  head  officer,  with  the  assistance  afoiesaid, 
shall  cause  such  due  correction  and  punishment  to  be  ministered  unto  ^ 
him  as  by  their  wisdom  and  discretion  shall  be  thought  meet.*' 

Construction  of  the  ilcf.]*-^n  the  oonstmctiMi  of  this  aet,  it  was 

at  one  time,  doubted  whether  the  sessions  coald  interfere  eioept  on 

appeal ;  but  it  is  clearly  settled  that  they  have  jmisdiction  to  act 

without,  any  application  previously  made  to  a  magistcale  (e).    Their 

•  jurisdiction  extends   not  only  to  apprentices  bound  to  the  trades 

I  enumerated  in  the  statute,  but  to  apprentices  in  all  other  trades  {d) : 

I  but,  as  it  would  seem,  is  restricted  to  compulsory  bindings,  without 

premium  paid  (e) ;  and  even  if  the  master  be  a  freeman  of  the  city  of 

London,  and  the  indentures  are  enrolled  in  London,  the  sessions  for 

the  county  of  Middlesex  have  jurisdiction  to  discharge  the  apprentice, 

notwithstanding  the  saving  in  section  40  of  the  act  of  the  privileges  of. 

London  and  Westminster  (/)• 

If  the  master  be  bound  over  or  summoned  to  appear,  the  sessions 
may  proceed  in  his  absence  to  hear  the  case ;  and  may,  if  they  see  fit, 
discharge  the  apprentice  from  his  indentures  (g).  It  has  been  lately 
held  that  the  justices  in  session  have  not  power  to  order  the  retaro  of 
any  part  of  a  premium  already  paid  to  the  master,  or  to  order  that  aoy 
part  remaining  unpaid  shall  not  be  paid  (A).  The  order  made  in  sessioD 
must  be  under  the  hands  and  seals  of  at  least  four  of  the  justices  (i). 

The  sessions  under  this  act  have  power,  on  proof  of  the  misbehaviour 
of  an  apprentice,  to  order  him  to  be  corrected  by  corporal  punishment, 
or  by  imprisonment  and  hard  labour  in  the  house  of  correction  {k). 


SECTION  in. 

Of  Articles  of  the  Peace. 

The  consideration  of  article  of  the  peace  may  either  come  before  the 
sessions  on  a  complaint  originally  made'ih  court,  or  in  consequence  of  the 
party  being  previously  bound  by  a  magistrate  to  appear  at  the  sessions. 

(e)  JR.  ▼.  JokmuMj  1  Salk.  68 ;  R.  t.  Of)  DUton'*  com,  2  SaDc.  49Q^ 


Oill,  1  Strm.  143 ;  JL  t.  Hooter,  2  Stra.  (h)  Sati  ▼.  PtU,  4  M.  ft  W.  665; 

704.  JR.  T.  V€md§Uer,  1  Stnu  G9.    As  to 

{d)  JR.  T.  CblUsf  ^oitni,  2  Ld.  Rajm.  power  of  justicea  omi  of  teisioii,  see  32 

1410.  G.  III.  c.  67. 

(e)  Per  Alder9on,  B.,  Stut  v.  PeU,  4  (0  It.  v.  Gaieiy,  Carthev,  190. 

M.  &  W.  665.  (k)  Hawinwwih  v.  BlOtrf,  1  Saand. 

(/)  Id.  ibid.  313,  314. 
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JUeognuancB  for  Keeping  the  Peace  May  be  taken  b^  a  Single 
Jnttiee  fat  on  indefnite  Period.]— -It  was  onoe  oontended  that  a 
recognisanoe  taken  by  a  single  justice  ta  keep  the  peace,  or  be  of  good 
behafkmr,  for  an^  certain  perkxl,  or  for  life,  or  without  expiessing  any 
specific  time,  and  without  fixing  any  certain  period  for  the  offender's 
s^ipearance,  was  not  legal  iand  sufficient  (/);  but  it  appears  on  all 
hands  to  have  been  the  ancient  practice  (m),  and  is  supported  by  the 
greatest  authorities  (n).  It  is  true  that  it  has  of  late  been  the  more 
Qsnal,  and  is  considered  as  the  better  way,  except  under  very  special 
cirenmstances,  to  bind  the  party  against  whom  the  peace  is  required, 
to  appear  at  the  next  session  of  the  peace,  and  in  the  mean  time  to 
keep  the  peace  to  the  queen  and  all  her  liege  people,  especially  to  the 
party  daiming  the  security ;  and  though  the  recognizance  for  keeping 
the  peace  should  be  removed  by  certiorari^  it  is  no  discharge  of  the 
obligation  to  appear  (o).  If  the  party  refuses  to  be  bound,  it  seems 
be  may  be  committed  to  gaol  (p)  till  he  shall  comply  (9),  or  till  the 
next  session. 

lUs  ripht,  howeyer,  in  an  individual  magistrate  to  require  securities 
without  restriction  as  to  time,  and  the  other  circumstances  above 
referred  to,  received  the  most  decided  confirmation  from  a  decision  of 
the  court  of  king's  bench  (r),  in  an  action  against  the  defendant,  a 
joitioe  of  the  peace  for  the  county  of  Sussex,  for  falsely  imprisoning 
the  plaintiff  under  a  warrant  of  commitment  (on  failure  of  finding 
lareties)  to  the  house  of  correction,  which  directed  the  gaoler  the 
piamtiff  **  safely  to  keep  ybr  the  space  of  two  yeart^  unless  he  shall  in 
the  mean  time  find  sureties,  &c.  for  keeping  the  peace  towards  our 
ford  the  king,  and  all  his  liege  people,  and  especially  towards  the  party 
demanding  sureties,  for  the  space  of  two  years  from  the  date  hereof/' 
Abbott^  C.  J.,  (with  whom  the  other  judges  concurred,)  delivered  his 
opinion  to  the  following  eflfect : — 

"  The  authority  of  a  justice  of  the  peace  to  require,  upon  due  com- 
plaint made  to  him  in  his  judicial  character,  sureties  for  the  keeping 


(Q  Even  HawUiis  ipeaks  doabtAiUy, 
B.  1,  e.  60;  iS.  T.  BoiMt,  1  T.  R.  696. 

(n)  Dalt.  c  119;  2  Hale,  c.  136. 

(»)  4  Bla.  Com.  253. 

(0)  Hawk.  B.  2,  e.  27.  The  following 
ti  tlie  tonSHon  of  the  reoognixanoe  to 
keep  the  peace : 

"The  eonditioii  of  thtt  recognisanoe 
ie  nch,  that  if  the  abore  bonnttoi  — 
dttU  keep  the  peaee  towarde  her  nujetty 
^  Qaeoi,  and  all  her  li^ge  people,  and 


eapedally  towards  A.  B.  of  —  in  the 
laid  oonntyi  yeoman,  and  — —  hia  wife, 
for  the  term  of  \Uoehe  calendar  numih»\ 
BOW  next  enraing,  then  the  laid  recog* 
ninnce  ahall  be  void,  or  else  ahall  re- 
main in  fall  force." 

(ji)  Sembht  not  to  house  of  correo- 
tion ;  see  in  r«  Atton,  13  L. J.  (M.  C.)  62. 

(g)  2  Hawk.  c.  16,  a.  2. 

(r)  WiUiir.  Bridger,  2  B.  ft  Aid.  278  ; 
1  Chit.  Rep.  273,  S.  O. 

2q2 


596 


ARTICLES  OF  THE   PEACE. 


I 


of  the  peace,  and  to  commit  a  peraon  to  prison  for  want  of  such 
sureties,  is  not,  nor  could  it  be,  denied ;  but  it  is  contended  for  the 
plaintiff,  that  surety  can  only  be  required  for  appeearance  at  the  next 
sesiioHj  and  for  keeping  the  peace  in  the  mean  time,  &c. ;  whereas  the 
warrant  under  which  the  plaintiff  was  committed,  commands  his  im- 
prisonment for  two  years,  unless  in  the  mean  time  he  shall  find  sureties 
far  two  years  from  the  date  of  the  warrant.  The  arguments  in  sup- 
port of  the  limited  power  of  justices  to  bind  are  principally  founded 
upon  Stat.  3  H.  VII.  c.  1,  at  the  close  of  which,  after  several  enactments 
relating  to  the  duty  of  coroners,  &c.  it  is  ordained  that  every  justice 
of  the  peace  who  shall  take  any  recognizalnce  for  the  keeping  of  the 
peace,  do  certify,  send,  or, bring,  the  said  recognizance  to  the  next 
session  of  the  peace,  that  so  the  party  bound  may  be  called,  &c. 
But  the  authority  of  a  justice  to  take  surety  for  the  peace,  existed  long 
before  this  statute,  and  is  derived  from  the  commission  of  the  peace, 
which  appears  to  have  had  its  origin  in  the  statute  1  Ed.  III.  c.  16 ; 
the  authority  under  which  is  more  fully  set  forth  in  34  £d.  III.  c.  1, 
by  which  they  are  to  have  power  to  restrain  offenders,  to  arrest  and 
chastise  them,  and  cause  them  to  be  imprisoned,  &c.  according  to 
law ;  to  arrest  all  that  they  may  find  by  indictment  or  suspicion,  and 
to  put  them  in  prison ;  and  to  take  of  all  them  that  be  not  of  good 
fame,  sufficient  surety  and  mainprize  of  their  good  behaviour  towards 
the  king  and  his  people,  &c.  These  two  clauses  are  perfectly  dis^ 
tinct ;  the  former  of  them  relating  to  persons  charged  with  the  actual 
commission  of  some  offence,  when  the  recognizance  is  only  in  tlie 
nature  of  bail  to  appear  at  the  session,  and  answer  to  any  cbaige 
that  may  be  preferred  against  them,  and  in  the  mean  time  to  keep  the 
peace ;  but  the  latter  is  for  taking  sureties  for  such  time,  and  in  such 
sum,  as  the  justice  (in  the  exercise  of  a  sound  and  legal,  and  not  a 
wilful  and  arbitrary,  discretion)  shall  think  fit  and  proper  "  (s). 


Power  of  Justices  in  Session.] — "  The  power  of  the  justices  in  ses- 
sion to  take  surety  for  the  peace  is  derived  from  the  first  clause  of  their 
commission,  by  which  this  power  is  given  to  any  one  justice,  and  not 
from  the  second  clause,  which  relates  to  the  taking  and  trial  of  in- 
dictments, &c. ;  therefore,  if  a  single  justice  cannot  take  security  for 
a  longer  period  than  till  the  next  session,  it  will  be  diflScuIt  to  show 
that  a  number  of  justices  assembled  in  session  may  take  it  for  a  longer 
time. 

(f)  R,  ▼.  Trtgarthm,  5  B.  &  Adol.  678 ;  2  Nev.  &  Maa.  379,  p^t. 
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"  It  may,  in  some  cases,  be  expedient  that  the  time  and  amount  of 
the  secnrity  should  be  settled  by  the  concurrent  sentiments  of  several 
penonSy  rather  than  by  tlie  single  opinion  of  an  individual ;  and  there- 
fore we  would  by  no  means  be  understood  to  disapprove  of  the  usual 
practice^  which  is  to  take  security  till  the  next  session  only.  On  the 
other  hand,  expense  and  trouble  are  saved  by  an  adjustment  of  the 
whole  matter  in  the  first  instance ;  and  therefore  there  may  be  other 
cases  in  which  this  may  be  the  more  convenient  course.  The  present 
case  turns  simply  upon  the  legality  of  the  warrant,  and  we  are  of 
opinion  that  it  is  legal "  (/). 

After  this  determination,  the  authority  of  a  justice  to  take  sureties 
of  the  peace  out  of  sessions,  can  be  no  longer  doubtful ;  but,  never- 
theless, if  there  be  no  particular  circumstances  to  make  such  a  private 
proceeding  desirable,  the  more  usual,  and  apparently  the  better  mode, 
b  to  take  the  recognizance  for  **  the  appearance  of  the  person  com- 
plained against  at  the  next  general,  or  general  quarter,  session  of 
the  peace;  and  in  the  mean  time,  for  his  keeping  the  peace  to  the 
queen,  and  all  her  majesty's  liege  subjects,  especially  to  the  com- 
plainant." 

It  has  been  said,  that,  if  the  offended  be  a  dangerous  person,  the 
binding  him  only  to  the  next  session  is  insufficient  security ;  and  if  he 
be  then  called  upon  anew  to  give  a  security  for  further  keeping  the 
peace  on  account  of  the  original  offence,  it  is  punbhing  a  person, 
twice  for  one  offence.  But  first,  it  may  be  answered,  that  finding, 
safeties  of  the  peace  is  mefely  a  proceeding  of  precaution  against  the 
future,  and  not  a  punishment  for  the  peut,  although  it  be  true  that 
breaches  already  committed  form  the  ground  of  apprehension  for  the 
fbtare ;  secondly,  even  if  it  be  taken  in  the  light  of  a  punishment,  the- 
penalty  is  likely  rather  to  be  diminished,  than  augmented,  by  this^ 
practice ;  because  it  gives  the  prosecutor  the  option  of  being  satisfied 
with  a  security  of  shorter  duration  than  would  otherwise  have  been,  in 
all  probability,  required.     . 

Calling  Party  be/ore  the  Justices  on  Recognizance  to  keep  the 
Peace.] — Every  justice  who  takes  a  recognizance  for  keeping  tHe 
peace,  shall  certify  the  same  at  the  next  session  (u),  that  the  person 
bound  may  be  called  upon  his  recognizance  before  the  justices  in  ses- 
sion. If  the  party  does  not  answer,  his  recognizance  may  be  estreated; 
if  he  does,  the  court  may  make  proclamation,  that  "  if  any  man  can 

(0  WUHt  T.  Bridget,  wpra,  infra,  p.  603. 

(«}  See  lUt.  3  H.  YII.  c.  1,  s.  6. 
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show  cause  why  the  peace  granted  against  ntek  a  on^  shall  be  conti- 
nued, he  shall  speak ;''  and,  if  no  person  come  to  demand  the  peace 
against  him,  or  to  show  cause  why  it  should  be  continued,  then  the 
court  may  discharge  his  recognizance  (x). 

Binding  Party  aver  again  though  the  Party  grieved  do  not  Appear,] 
— But  if  a  man  be  thus  bound,  and  especially  to  keep  the  peace  towards 
a  certain  person,  then,  though  such  person  come  not  to  desire  the  surety 
of  the  peace  to  be  continued,  yet  the  court,  by  their  discretion,  may 
bind  him  over  till  the  next  session,  and  that  may  be  to  keep  the  peace 
against  that  person  only,  if  they  shall  think  good ;  for  it  may  be,  that 
the  person  who  first  craved  the  peace  is  sick,  or  otherwise  prevented, 
so  as  he  cannot  come  to  that  session  to  demand  the  continuance  of  the 
peace  further  (y). 

Exhibition  and  Form  o/Articlei  of  Peace. ]'^l(  the  applicant  ap- 
pear, his  counsel  may  then  move  that  the  court  do  receive  articles  of 
the  peace  exhibited  by  him  against  the  ofiiender  in  the  form  sub- 
joined (z).  They  should  be  ready  engrossed  on  parchment,  so  as  to 
be  handed  to  the  clerk  of  the  peace  to  be  read  by  him,  after  which 
the  exhibitant  must  be  sworn  to  the  truth  of  them.  The  court  then 
on  the  motion  of  counsel  declare  in  what  sum,  and  for  what  period, 
the  defendant's  recognizance  shall  be  taken.  Upon  his  entering;  into 
it  with  two  sureties,  his  former  recognizance  may  be  discharged ;  Imt 
if  he  cannot  procure  sureties,  the  court  on'  motion  will  commit  him  till 
he  does  so.    The  party  is  usually  bound  by  recognizance  to  the  next 


(«)  Dalt.  e.  120. 

(y)  JHd.  dtiiig  Lambard,  112. 

(s)  MieJkaelmoi  S§i9ion9,  1845. 
n^tmAi^  1  Articles  of  the  peace  «zhi. 
BeriiMre.  |     wWbyA.BTrf 

cabinet  maker,  on  behalf  of  himself 
and  Ann  his  wife,  against  C.  D.  of 

shoemaker,  in  order  to  preserve 

the  lives  of  himself  this  exhibitsnt, 
•   and  of  the  said  Ann  his  wife,  from 

bodily  harm. 
This  exhibitant  on  his  oath,  saith,  that, 
&c.  [iteOnff  some  act  qf  tke  party  com- 
phimd  agdmat,  formmg  a  portion  </ 
tk»  wmittr  qf  eon^iami].  And  this 
exhibitant  upon  his  oath  further  saith, 
that,  Sec.  [statrng  in  each  artieh  some 
diitmet  portion  qftko  eomploini  In  onek 
mmmor  a»  to  ronder  tho  ftetmnent  imtet- 
ligibUf].    And  this  exhibitant  upon  his 


oath  further  saith,  that  (the  said  Aan, 
the  wife  of  thisexhibitaBt,isttowsoiick 
and  weak  that  she  cannot  be  remorsd 
firom  her  house  to  attend  this  hoooor- 
able  court  to  join  in  the  exhibition  of 
this  complaint,  and  that)  he  this  exiii- 
bitant,.by  means  of  the  prenisei  afore- 
said, oonoetves  himself  and  his  wils  to 
be  in  great  dtfiger ;  andfaefoftherssidit 
that  he  doth  not  make  this  complsint 
against  the  add  C.  D.  Oraugh  say 
hatred,  malioe,  or  iU-wUl,  wfaidi  he  hath 
or  beareth  towards  the  sud  C.  D.,  bit 
merely  for  the  prsservatioii  as  wsU  of 
hisownlife,asorthe]liiefhU«id 

wife,  and  also  of  their  perMWs,  frov 

bodily  harm. 

A.B. 
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d  M  on  from  iMBon  to  MMion,  lo  loi%  u  the  api^ant 
:  to  make  it  Kppesr  that  IiU  reaaoaable  apprdwnnoni  con- 
tbe  jiuticea  may  lund  him  for  a  onUtn  definite  period, 
irence  to  any  tucceedicg  seuioQ,  at  their  diuretion,  as  the 
lUica  migbt  hare  done  id  the  fint  inrtance. 

ArlieUt  <tf  Peace — ExhibUant  tweart  only  to  JUt  own 
Ml.] — Here  let  it  be  obaerred  that  a  peiaon  demanding 
tlie  peace  (whether  in  the  fint  initaDce  before  a  lingle 
immediate  Mcnrity,  or  by  ezhibitii^  articles  before  the 
eraions)  swean  onlj  to  his  own  apprehensions,  of  which  no 
IS  can  form  an  adequate  judgment;  &om  which  it  has  been 
the  judges,  in  many  cases,  as  a  general  rule,  that  articlts 
>  cannot  be  resisted  b;  reading  afEdavits  on  his  own  behalf, 
lion  of  the&cts  there  sworn  to  against  him,  on  any  groond, 
bowing  dinet  eridcnce  of  express  malice  ;  such  as  declare- 
at  effect;  and  not  impliwl  malice,  supported  by  general 
>r  collateral  circnmstancea ;  and  moreover,  that  wherever 
faett  of  violence  are  stated  by  the  complainant,  it  is  not 
tr  the  defendant  to  controvert  them  ;  for  they  must  be  taken 
till  negatived  through  the  medium  of  an  appropriate  proae- 

Tbe  defendant  can  take  no  other  advantage  than  what 
ambiguity  of  expression  on  the  face  of  the  articles  (i). 
ill  be  proper  to  introduce  some  notice  of  what  provocations 
1  sufficient  cause  for  demandmg  sureties  of  the  peace,  as 
pecting  the  peiaotu  a(  totoie  suit,  and  againal  whom,  they 

granted,  since  these  considerations  are  equally  applicable 
wnd  before  justices  oul  of  eeaiion,  and  by  articles  exhibited 


(  Catue  lo  begranled.'] — By  tb«  commission  of  the  peace, 
:  justices  have  power  "  to  cause  to  come  before  them  all 
to  any  of  the  king's  people  concerning  their  bodies,  or  the 
it  houses,  have  used  threats,  to  find  sufficient  security  for 


DtglUrty,  13   Eut,  171>  appraheiiiioii  of  perMQsl  *iolaice  ii  Dot 

Ma  [roei  wtilcb  this  doe-  ■womto.UwdsfsiiduitwiUbedlwIurged 

sd,  sn  thon  otLadf  Vant,  on  tiibeu  corpni,  for  ■  threat  miut  ip' 

;  tlie  OataUmt  qf  8tr»lh-  pMr  either  From  words,  or  the  eihibitant 

1  T.  R.  COG  ;  ud  S.  v.  moit  himieir  draw  the  inferanee  of  one 
from  •  conns  of  condnct,  Btg,  t.  i>iatii 

.  v.  JYtfrn^lun,  pti,  IS  1!  M.  fc  B.  iW. 
atata  R.t.  Brimgltt.     It 
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the  peace,  or  their  good  behaviour,  towards  the  kii^  and  his  people; 
and,  if  they  shall  refuse  to  find  such  security,  to  cause  them  in  Ihe 
king's  prisons  to  be  safely  kept,  until  they  shall  find  such  security." 

Fear  of  Corporal  Hurt^  or  Burning  the  House  of  Applicant,] — It 
seems  clear  that  wherever  a  person  has  just  cause  to  fear  that  another 
will  bum  his  house,  or  do  him  a  corporal  hurt,  or  that  he  will  procure 
others  to  do  so,  he  may  demand  the  surety  of  the  peace  against  such 
person,  and  that  every  justice  of  the  peace  is  bound  to  grant  it,  upon 
the  party's  giving  him  satisfaction  upon  oath  that  he  is  actually  under 
such  fear,  and  Uiat  he  has  just  cause  to  be  so,  and  that  he  does  not 
require  it  out  of  malice  or  vexation  (c). 

Threati  of  Imprisonment] — It  also  seems  that  he  who  is  threatened 
to  be  imprisoned  by  another  has  a  right  to  demand  the  surety  of  the 
peace ;  for  every  unlawful  imprisonment  is  an  assault  and  wrong  to  the 
person  of  a  man.  And  the  objection  that  one  wrongfully  imprisoned 
may  recover  damages  in  an  action,  and  therefore  needs  not  the  surety 
of  the  peace,  is  as  strong  in  the  case  of  battery,  as  in  that  of  imprison- 
ment ;  and  yet  there  is  no  doubt,  but  that  one  threatened  to  be  beaten 
may  demand  the  surety  of  the  peace  {d). 

Where  demanded  through  Malice  or  VexationJ]^But  if  the  justice 
shall  perceive  that  surety  is  demanded  merely  of  malice,  or  for  vexation 
only,  without  any  just  cause  of  fear,  it  seems  he  may  safely  deny  it; 
here,  however,  the  justice  shall  do  well  to  persuade  him,  and  to  show 
him  the  danger  of  his  oath  which  he  is  to  take ;  but  yet  if  he  will  not 
be  persuaded,  but  will  take  his  oath  that  he  is  in  fear,  where  indeed  he 
neither  doth  fear,  nor  hath  cause  to  fear,  this  oath  shall  discharge  the 
justice,  and  the  fault  shall  remain  on  such  complainant. 

If  a  man  require  the  peace,  merely  because  he  is  at  variance  or  » 
suit  with  his  neighbour,  it  shall  not  be  grantee)  (e). 

But  this  fact  must  appear  directly  from  the  declarations  of  the  party, 
for  otherwise  the  justice,  collecting  such  motives  inferentially,  will  take 
on  himself  a  responsibility  not  justified  by  the  cases  just  cited. 

Wife,  Child,  Servants,  Goods,  or  Cattle.]— All  the  authorities  agree 
that  fear  lest  another  will  hurt  a  man's  servants,  or  his  cattle,  or  goods, 

(c)  Hawk.  B.  1,  e.  60,  t.  6.    See  (d)  Id.  9.  7;  R.w.Mmies,8tn.W. 

lUg.  ▼.  Dkuji,  12  Ad.  St  E.  599.  («)  Dalt.  c.  116. 
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ent  groand  Tor  requiring  surety  of  the  peace.     But  it  is 

0  his  wi/e  or  ckUd,  for  he  may  crave  the  peace  ft*  their 
the  justice's  bands,  by  the  words  of  the  commission,  and 
jht  to  grant  tl(/). 

ren  be  under  the  age  of  discretion,  there  can  be  no  doubt 

1  parent's  claim  on  the  authority  of  the  justice  for  protec- 
he  Other's)  oath. 

[  he  a  Fear  of  Present  or  Fvltire  Danger.] — The  surety 
ihall  not  be  granted  but  where  there  ii  a  fear  of  some 
nre  danger  {g),  and  not  for  any  breach  of  the  peace  that 
bis  surety  of  the  peace  is  only  for  the  security  of  such 
r :  but  the  party  wronged  may  punish  the  offender  by 
ind  the  justice  may  bind  over  the  affrayer  to  answer  unto 


be  demanded  by  any  Person^ — It  seems  to  be  agreed  that 
'hatsoever,  under  the  queen's  protection,  being  of  sane 
iier  they  be  natural  and  good  subjects,  or  alient,  or  excom- 
Eittainted  of  treason,  have  a  right  to  demand  surety  of  the 
it  is  certain  a  wife  may  demand  it  against  her  husband, 
iband  also  may  have  it  against  his  wife  (A).  And  there  is 
it  ought,  upon  cause  of  complaint,  to  be  granted  by  any 
peace,  against  any  person  whomsoever,  under  the  degree 
rhether  he  be  a  magistrate  or  private  person,  and  whether 
ge  or  under  age.  But  infants  and  femes  coverts  ought  to 
}y  their  friends,  and  not  to  be  bound  themselves.  And.  the 
proceeding  against  a  peer,  is  by  complaint  to  the  court  of 
[ueen's  bench  (t)> 

/  Seuiont  at  to  Continuance  of  Binding.] — The  usual 
)urts  of  quarter  session,  we  have  seen,  is  to  continue  a 
for  keeping  tlie  peace,  from  session  to  session,  until  it  be 
'  order  of  the  court  (j|).  But  the  court  is  not  confined  to 
od,  for  they  may  require  bail  for  life  if  they  thinlc  it  neces- 

■p.  tl6.  <0  HmIi.  B.  1,  e.  60, 1.2,3, 4, &  5) 

N'*  ease,  Q.  B.  9  Nov.       4  BU.  Com.  254 ;  21  J.  1.  c.  8,  i.  2. 

(i)  Th«  O.  B.  contlnnu  it  tar  twdn 
iM,  Stra.  1207 ;  ex  ne-  monthi,  ind  then  diichsrget  it  if  no  in- 
Ui«  act  may  be  dona  at  a  ^ctmsnt  la  prcfemd  In  that  time,  B,  *. 
one  elie  cu  prore  md  Ltmil,  2  Stra.  B3S  ;  BayxMoi  t.  Baj/nvm, 
•oby,  J.,  Hep.  t,  Hardw.  Ambler,  04;  see  Ctmrring'i  tat,  2  P. 
It  W.  202,  like  pnctice  on  aoppboavit. 


\ 


602 


AKTICLU  OF  Tax  NACK. 


nry  far  the  prcienration  of  the  peace  (/) :  or  generelly  without  aay 
time  or  day  Ihntted;  in  which  ease  die  recognizanoe  caanot  be  dii- 
chaiged  daring  the  life  of  the  party  so  bound,  by  ideate  or  other- 
wise (m),  except  in  case  of  the  previous  demise  of  the  eiown(«). 

Pardon.]— After  the  condition  of  a  lecogniiaace  for  keeping  the 
peace  is  broken,  the  king  may  pardon  the  forfeiture;  but  the  king 
cannot  release  the  condition  before  it  is  broken ;  because  the  person 
upon  whose  complaint  the  recognisance  was  entered  into,  has  a  kind 
of  interest  in  the  condition  (a). 

Applicailvni  for  Recognizance  nuiy  be  origmaUy  to  the  Juiticei  is 
Seisum.-^Amount  of  Security.] — ^The  demand  of  a  recognisance  for 
surety  of  the  peace  has  been  treated  of  as  l>eing  Jiret  made  before  a 
single  justice,  and  continued  by  articles  exhibited  before  the  justices 
in  session.  It  must  not  be  understood,  however,  to  come  before  the 
latter  in  the  manner  of  an  appeal  from  the  former,  for  there  b  no  reason 
why  an  original  application  should  not  be  made  to  the  justices  io  ses^ 
sion,  if  the  party  complaining  consider  such  application  sufBciendy 
early  for  its  protection.  In  that  case,  a  warrant  must  of  course  proceed 
from  the  bench,  against  the  offender ;  but  the  recognizances,  both  for 
the  immediate  preservation  of  the  peace,  and  for  its  future  appearance 
at  the  next  session,  may  be  taken  before  a  single  justice,  if  not  appre- 
hended before  the  adjournment,  or  termination,  of  the  court. 

The  court  of  queen's  bench  rejected  articles  of  the  peace  which  a 
person  residing  in  a  distant  part  offered  to  swear  against  a  person 
resident  in  the  same  place,  saying,  **  he  might  have  gone  before  a 
justice  of  the  neighbourhood  and  claimed  the  security  of  the  pace 
there  "  {p).  If  the  justice  is  averse  to  act,  he  may  be  compelled  to  do 
so  as  a  ministerial  officer,  by  writ  of  tupplicavit  issued  out  of  the 
queen*s  bench  or  chancery ;  but  that  writ  is  seldom  used,  for  the  recog- 
nizances are  generally  taken  by  the  superior  court  itself  when  applied 
to  iq). 

The  amount  of  security  to  be  found  by  the  defendant  for  preserring 
the  peace,  is  in  the  discretion  of  the  court,  or  the  single  msgisUate. 
An  application  to  the  superior  court  to  reduce  it,  when  fixed  by  the 
latter,  has  been  refused  (r),  on  the  ground  that  the  court  could  not 


(0  12.  ▼.  Bowett  1  T.  R.  696. 
(m)  LamlMrd,  113,  b«t  death  dk- 
ohanw  it,  1  lUwk.  c  60,  ■.  15. 
(n)  /».  •.  17{  4  BU..COIII.  254. 
(•)  1  Hawk.  c.  60,  ••  17. 


526. 


[p)  B.  ▼.  W&Ue,  2  Bur.  R.  780. 

ff)  4  Bla.  Cob.  252. 

[r)  JL  T.  JBMmey,  2  DowL  P.  C. 
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inteffae  with  the  exercise  of  hb  ditcretion,  if  he  has  proceeded  on  a 
tttifieieiit  infonnation  on  oath  («).  It  is  for  him,  before  he  caUs  on  a 
paitj  to  enter  into  recognizances  to  keep  the  peace,  to  judge  in  what 
sense  the  language  alleged  to  be  threatening  is  used ;  and  the  court 
will  not  dischaige  recognizances  to  keep  the  peace  on  the  ground 
that  sndi  words  were  used  by  way  of  metaphor,  and  not  literally  (#)• 

If  the  warrant  for  apprehending  the  offender  be  issued,  in  the  first 
iDstsnce,  by  the  justices  in  session  assembled,  it  should  be  in  the  fol- 
lowing form,  or  to  the  like  effect,  in  the  name  of  the  queen,  but  under 
the  teste  of  the  chairman,  and  one,  or  more,  of  the  other  justices. 

Bmdk  Wmrarni.'] — Cmmiy  qf to  wit.    Victoria,  by  the  grace  of  God,  of  the 

United  Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Fbith  and  so 

forth ;  to  our  aheriif  of  onr  county  of ,  the  high  constable  of  the  hundred  of——, 

the  petty  eeibstablee  of  the  town  of  — — ,  and  to  all  and  eingnlar  our  haililb  and^ 

othar  aoiaiaten  in  the  laid  oonnty  of  — — »  greeting*    Foraamncfa  as  P.  O.  of  — — 

m  the  said  eamAj,  yeoman,  hath  personally  come  before  A.  B.  and  other  our  j«s- 

tieei  aa^gned  to  keep  the  peace  within  the  county  aforesaid,  and  also  to  hear  and 

detemine  direrB  feloides,  trespasses,  and  other  misdemeanours  in  the  said  county 

eonaBitted,  and  hath  taken  a  corporal  oath  that  the  said  P.  O.  is  afiraid  that  D.  D. 

of  — -  in  the  said  coonty,  yeoman,  will  beat  [wound,  maim,  or  kill]  him,  [or  bum  his 

hooae  ]  and  hath  prayed  surety  of  the  peace  [or  of  the  good  behaviour,  if  it  ^  «•] 

BgBiBst  him  the  said  D.  D.    Therefore  we  command  and  charge  you,  jointly  and 

WTeraDy,  that  immediately  upon  receipt  hereof,  you  omit  not,  by  reason  of  any 

liberty  within  the  county  aforesaid,  but  that  you  take  the  aforesaid  D.  D.  if  he  can 

be  found  in  the  county  aforesaid,  and  bring  him  before  the  said  A.  B.  and  other  our 

joitiees  so  as  aforesaid  assigned  to  keep  the  peace  within  our  county  aforesaid,  if 

they  shall  then  be  sitting ;  and  if  not,  then  before  some  one  or  more  of  our  said 

jesticea  in  and  for  onr  county  aforesaid,  to  find  suffident  surety  and  mainprise,  as 

wen  for  his  personal  appearance  at  the  next  general  quarter  session  of  onr  peace,  to 

be  hdlden  at  — —  or  elsewhere,  in  and  for  the  said  county,  as  also  for  our  peace  in 

the  mean  time  to  be  kept  towards  us  and  all  our  liege  people ;  and  more  especially 

towards  the  said  P.  O. ;  that  is  to  s^y,  that  he  the  said  D.  D.  shall  not  do,  nor  by 

any  means  procure  or  cause  to  be  done,  any  of  the  said  erils  to  any  of  our  said 

people,  and  particularly  to  the  said  P.  O.  [or,  if  it  ii  for  tJU  good  hthmrimw  — — 

ss  alio  for  his  good  beha:viour,  in  the  mean  time,  towards  us  and  all  onr  li^ge  people ; 

and  more  especially  towards  him  the  said  F.  O.  &c] 

Certifying  Recognizance  to  next  Sessions, — Default  to  Appear.] — 
Every  justice  taking  a  recognizance  for  keeping  the  peace,  shall  cer- 
tify the  same  at  the  next  session,  that  the  party  bound  may  be  called 
there.  If  he  make  default,  the  default  shall  be  there  recorded,  and 
the  recognizance,  with  the  record  of  the  default,  shall  be  sent  and 

(t)  U.  T.  Drtgmrtkem,  SB.*  Ad.  (f)  Per  CSir.  %M. 

68S.   te/.P«rte,J. 
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certified  into  the  chancery,  or  before  the  king  in  his  bench,  or  into 
the  king's  exchequer  (u).'  If  the  party  have  any  good  excuse,  such  as 
sickness,  imprisonment,  inundation  of  waters,  snow  storm,  Sec.  for  his 
not  appearing,  it  seems  that  the  sessions  are  not  bound  peremptonlj 
to  record  his  default,  but  may  equitably  consider  of  the  reasonableness 
of  such  excuse  (x).  This  doctrine  has,  indeed,  been  doubted,  but 
general  practice  is  conformable  with  the  position ;  and  as  the  recog- 
nizance may  be  taken  by  a  single  justice  at  any  time,  so  soon  as  the 
offender  is  able  to  attend,  a  respite  of  proceedings  by  the  sessioD, 
I  till  that  opportunity  arrives,  seems  only  consistent  with  justice ;  nor 

I  does  this  exercise  of  their  discretion  appear  affected  by  7  G.  IV.  c.  64, 

s.  31  (y). 

Recognizances  how  and  when  may  be  Forf€ited.]'^There  is  no  doubt 
that  the  recognizances  taken  may  be  forfeited  by  any  actual  violence  to 
the  person  of  another,  whether  it  be  done  by  the  party  himself^  or  by 
others  through  his  procurement,  as  manslaughter,  rape,  robbery,  unlaw- 
ful imprisonment,  and  the  like  (s).  And  even  by  threatening  to  do 
any  act  of  violence  against  another  in  his  presence ;  and  it  is  said,  in 
his  absence  also,  if  accompanied  by  lying  in  wait  to  execute  it  (a) ;  but 
not  by  mere  words  of  anger  or  abuse  (6). 

And  the  justices  cannot  in  any  case  proceed  against  the  party  for  a 
forfeiture  of  his  recognizance,  either  in  respect  of  his  not  appeariDg,  or 
of  his  breaking  the  peace ;  but  the  recognizance  itself,  with  the  record, 
on  default  of  appearance,  ought  to  be  femoved  into  some  of  the  courts 
at  Westminster,  who  shall  proceed  by  scire  facias  upon  such  recogni- 
zance, and  not  by  indictment  (c).  And  so  it  ought  to  be,  if  it  be  pre- 
sented by  the  jury,  or  grand  inquest,  that  the  party  hath  forfeited  his 
.  recognizance  by  breach  of  the  peace  {d).  Even  where  a  party  so  bound 
is  subsequently  convicted  at  petty  sessions  of  an  assault,  and  the  con- 
viction is  returned  to  the  quarter  sessions,  the  justices  there  cannot 
order  an  estreat  of  the  recognizance  under  3  G.  IV.  c.  46,  {post^ 
Chap.  XIII.  sect.  7,)  and  the  proceeding  roust  be  by  scire  facias,  as 
before  that  statute  (e). 

(«)  3  H.  VII.  c.  1,  8.  6.  (e)  Id.  ■.  18. 

{x)  Hawk.  B.  1,  c.  60, 8. 18 ;  Dalt.  c.  \i)  Dalt  c.  119. 

,                            120.  (e)  Rtff.  ▼.  Ynrktkbrt  {Wnt  BUniS 

{y)  Carr.  Cr.  L.  131.  Justices,  tn  re  Thifrnton),  7  Ad.  &  S. 

(zS  Hawk.  B.  1,  c.  60,  8.  20.  583 ;  and  an  order  of  quarter  fessions 

(a)  Id.  8.  21 ;  R,  y.  Mendez,  1  Stra.      for  auch  eatreat  will  be  qnaabed  oo  e&- 

473.  Uor^ri ;  but  fii.— aee  7  6.  IT.  c  64,  i. 

(6)  Hawk.  B.  1,  c.  60,  a.  22.  31,  in  the  text  above,  not  there  dtcd. 
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The  aet  which  is  now  in  force  embodying  end  eilending  nemeioiiB 
fonner  provisionSy  is  5  O.  IV.  c.  83.  It  points  oat  three  ckiies  of 
penonsy  I.  Idle  and  dkorderly  pertomt.  2.  Rogue$  and  vagabonds* 
3.  Ineofrigible  rogues.  It  is  in  the  case  of  the  last  class  only  that  the 
justices  ill  sessJon  have  an  original  jurisdiction  to  exercise;  but  it  may 
be  well  here  to  present  the  whole  effect  of  the  provisions. 


I 


First,  **Idle  and  Disarderlg  "  Persotu. — ^Tbe  following  are,  under  5 
G.  IV.  c.  83, 8.  3,  to  be  deemed  **  idle  and  disorderly  perBons/'  within  its 
true  intent  and  meaning,  so  that  any  justice  of  the  peace  may  eommit 
them  (being  convicted  befor^im  on  his  own  view,  or  by  the  confesdoQ 
of  the  offender,  or  by  the  evidence  of  one  or  more  crediUe  witness  or 
witnesses)  to  the  house  of  correction  (A),  there  to  be  kept  to  hard  labour 
fcnr  any  time  not  exceeding  one  calendar  month  {%) ;  subject  to  an  ap- 
peal to  the  sessions,  as  to  which  teepostf  viz. — 

1.  Every  person  being  able  wholly,  or  in  part,  to  maintain  himself 
or  herself,  or  his  or  her  fanUly  (^),  by  work  or  by  other  means,  and  wil- 
fully refusing  or  neglecting  so  to  do,  by  which  refusal  or  neglect  he  or 
she,  or  any  of  his  or  her  family  whom  he  or  she  may  be  legaDy  bound 
to  maintain,  shall  have  become  chargeable  to  any  parish,  township,  or 
place  (0* 

2.  Every  person  i^turning  to  and  becoming  chargeable  (m)  in  any 
parish,  township,  or  place,  from  whence  he  or  she  shall  have  been 
legally  removed  by  order  of  two  justices  of  the  peace,  unless  he  or  she 
shall  produce  a  certificate  of  the  churchwardens  and  overseers  of  the 
poor  of  some  other  parish,  township,  or  place,  thereby  acknowledging 
him  or  her  to  be  settled  in  such  other  parish  ^township,  or  place. 

3ft  Birery  petty  chapman  or  pedlar*  wandering  abroad,  and  trading 
without  being  duly  licensed,  or  otherwise  authorised  by  law. 
4.  Every  common  prostitute  wandering  in  the  public  streets,  or 


(A)  (Not  to  oomnum  gaols,  4  O.  lY. 
o.  64,  t.  7.) 

(<)  The  eonmdimsni  (being  m  Mvm- 
Hoii)  must  spedfy  an  offence  agaiDit 
the  set,  lUg.  v.  Cavenagk,  1  D.  P.  C. 
(N.  S.)  546,  and  must  be  for  a  preciie 
definite  time^exprtesed  in  the  warrants, 
see  Baidwm\.  BUiekmm%j  596 ;  12.  ▼. 
HMt  3  Burr.  R.  1636.  The  warrant 
most  state  that  the. offender  had  been 
emmeied  of  the  oflbnoe,  and  not  merely 
that  he  was  thtargeds  ML  ▼.  JRhod^,  4 
T.  R.  220 ;  B.  ▼.  Beeper,  6  T.  R  225. 
It  moat  also  ahow  th«  anthority  of  the 


it.  V.  TeHh  5  Bur. 
R.  2684. 

{k)  •<  His  family  "  indndes  hit  wift, 
1  Q.  B.  747|  JVbron  v.  N§mef. 

(/)  The  warrant  lor  eoauBitetsat  for 
Tagrancy  in  deaerting  a  fSunily  mail  state 
that  the  family  were  aetnally  chargesbie ; 
Jl.  ▼.  fioil,  3  Borr. R.  163i  Seeasto 
form  of  this  oonyietion,  5  6.  IV.  c.  83, 
s.  17,  NuNm  T.  MwMy,  1  a  B.  747. 

(m)  SeejR.  T.BarSMi,8B.ftC.99, 
peeis  Jfmm  T.  Awfrv,  3  B.  ft  Aid.  109. 
See/osI,  Chap.  XI.  s.  1. 
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shall  be  deemed  to  bave  returned  and  become  chargeable  without  cer- 
tificate  to  the  parish  whence  he  has  been  lq;ally  removed,  &c.  (at  in 
No.  2  supra)  (p). 

SecoTidlfff  ^*Rogu§$  and  Vagabonds.** — The  foUowiDg  are,  by  5  G. 
IV.  c.  83,  8.  4,  to  be  deemed  as  **  rogues  and  vagabonds,"  whom  it  is 
lawful  for  any  justice  of  the  peace  to  commit  (being  convicted  before  him 
by  the  confession  of  the  offender,  or  by  the  evidence  on  oath  of  one  or 
more  credible  witness  or  witnesses)  to  the  house  of  correction  (9),  there 
to  be  kept  to  hard  labour,  for  any  time  not  exceeding  three  calendar 
months,  subject,  as  in  the  case  of"  idle. and  disorderly  persons,"  to  an 
i  appeal  to  the  sessions,  viz. — 

1 .  Every  person  committing  any  of  tlie  offences  hereinbefore  men- 
I                                                        tioned,  after  having  been  convicted  as  an  idle  and  disorderly  person. 

2.  Every  person  pretending  or  professing  to  tell  fortunes,  or  using 
any  subtle  craft,  means,  or  device  by  palmistry » or  otherwise,  to  deceive 
and  impose  on  any  of  her  majesty's  subjects. 

3.  Every  person  wandering  abroad,  or  lodging  in  any  bam  or  out- 
I  house,  or  in  any  deserted  or  unoccupied  buildings,  or  in  the  open  air, 
1                                                         or  under  a  tent,  or  in  any  cart  or  waggon,  not  having  any  visible  means 

of  subsistence,  and  not  giving  a  good  account  of  himself  or  herself. 

4.  Every  person  unlawfully  exposing  to  view,  in  any  street,  road, 
highway,  or  public  place,  any  obscene  print,  picture,  or  other  indecent 
exhibition. 

Or  wilfully  exposing,  or  causing  to  be  exposed,  to.  public  view,  in 
the  window  or  other  part  of  any  shop  or  other  building  situate  in  any 
•     street,  road,  highway,  or  public  place,  any  obscene  print,  picture,  or 
other  iffdecent  exhibition  (r). 

5.  Every  person  willfully,  openly,  lewdly,  and  obscenely  exposing 
his  person  in  any  street,  road,  or  public  highway,  or  in  the  view 
thereof,  or  in  any  place  of  public  resort,  with  intent  to  insult  any 
female  (s). 

6.  Every  person  wandering  abroad,  and  endeavouring,  by  the  ex- 
posure of  wounds,  or  deformities,  to -obtain  or.  gather  alms. 

7.  Every  person  going  about  as  gatherer  or  collector  of  alms,  or 
endeavouring  to  procure  charitable  contributions  of  any  nature  or  kind, 
under  any  false  or  fraudulent  pretence  (0* 

(p)  7  &  Viet.  e.  101,  •.  55.  ia  tafllcieiit,  if  it  tUtea  that  the  ptrty 

(9)  See  BOt»  (A),  in  p.  606.  wat  not  guUitT,  R.  t.  NeweuUf  m  7>«f 

(r)  1  &  2  Vict.  c.  58,  t.  2.  {JmHhm),  1  B.  &  Adol.  9S3. 
(«)  5  O.  IV.  c  83,  8.4.    A  aotiee  of         (0  See  Jliy.  v.  QivaMfA,  nfr^ 
•ppeia  as»hiet  aooiiTictioB  of  this  oflcnee 
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8.  Every  penon  ranning  away  and  leading  his  wife  (u\  or  hit  or  her 
diiki  or  children,  chargeable,  or  whereby  she,  or  they,  or  any  of  them, 
dall  become  chargeable,  to  any  parish,  township,  or  place. 

9.  Every  person  playing  or  betting  in  any  street,  road,  highway,  or 
other  open  or  public  place,  at  or  with  any  table,  or  instrument  of 
gaming^  at  any  game  or  pretended  game  of  chance. 

10.  Every  perK>n  having  in  his  or  her  custody  or  possession,  any 
pickloGk  key,  crow,  jack  bit,  or  other  implement,  with  intent  felo- 
iiio«ly  to  break  into  any  dwelling-house,  warehouse,  coach-house, 
stable,  or  out-building,  or  being  armed  with  any  gun,  pistol,  hanger^ 
cndas,  blodgeon,  or  other  offensive  weapon,  or  having  upon  him  or 
ber  any  instrument  with  intent  to  commit  any  felonious  act  (x). 

11.  Every  person  being  found  in  or  upon  any  dwelling-house,  ware- 
house, coach-house,  stable,  or  out-house,  or  in  any  inclosed  yard, 
garden,  or  area,  for  any  unlawful  purpose  (y). 

12.  Every  suspected  person,  or  reputed  thief,  frequenting  any  river, 
canal,  or  navigable  stream,  dock-,  or  basin,  or  any  quay,  wharf,  or 
warehouse,  near  or  adjoining  thereto,  or  any  street,  highway,  or 
aTcnue  leading  thereto,  or  any  place  of  public  resort,  or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with  intent 
to  commit  felony  (z), 

13.  Every  person  apprehended  as  an  idle  and  disorderly  person, 
and  violently  resisting  any  constable  or  other  peace  officer,  so  appre- 
hending him  or  her,,  and  being  subsequently  convicted  of  the  offence 
or  which  he  or  she  shall  have  been  so  apprehended. 

14.  And,  by  5  G.  IV.  c.  83,  s.  15,  persons  discharged  from  prisons, 
U>  whom  certificates  or  instruments  have  been  delivered  by  the  visit- 
ing justices,  enabling  them  to  have  or  receive  alms  or  relief  on  the 
route  to  their  places  of  settlement,  but  acting  contrary  to  the  di- 
rections of  the  certificate,  or  loitering  on  or  deviating  from  their 
roate. 


Thirdly,  Incorrigible  Rogues, — ^The  following  persons  are,  by  5  O. 


(«)  A  wife  who  hai  left  her  husband, 
and  committed  adalteiy,  is  not  within 
tbU  term,  though  the  husband  has  also 
committed  adultery  since  her  departure, 
U.  T.  Flmtim,  1  B.  &  Ad.  227. 

(x)  The  couTiction  under  this  head  of 
vagrancy  must  state  that  the  implements, 
or  some  of  them,  were  found  upon  the 
pmoner  at  the  time  of  his  apprehension, 


R,  T.  Broum,  8  T.  R.  26. 

(y)  So  if  seen  in  a  dwelling-house,  but 
gets  out  of  it,  and  after  concealing  him- 
self in  adjoining  premises  to  avoid  ap- 
prehension, is  retaken  on  fresh  pursuit, 
R,  ▼.  Howarth,  1  Mood.  C.  C.  207. 

{z)  As  to  this  power  in  the  metro- 
politan district,  see  3  W.  IV.  c.  19,  a. 
31,  32. 

2r 
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IV.  c.   83,  B.  5,  to  be  deemed  "  incorrigible  logaeB**  under  the 

act: — 

1  Every  person  breaking  or  escaping  out  of  any  place  of  legal 
confinement,  before  tbe  expiration  of  the  term  for  which  he  or  she 
shall  have  been  committed,  or  ordered  to  be  confined  by  Tirtne  of  this 

act. 

2.  Every  person  committing  any  oflence  against  thb  act,  which 
shall  subject  him  or  her  to  be  dealt  with  as  a  rogue  and  vagabond,  soeh 
person  Imving  been  at  some  former  time  adjudged  so  to  be,  and  doly 
convicted  thereof  (z). 

3.  And  every  person  apprehended  as  a  rogue  and  vagabond,  and 
violently  resisting  any  constable,  or  other  peace  officer  so  apprehend- 
ing him  or  her,  and  being  subsequentiy  convicted  of  the  ofience  for 
which  he  or  she  shall  have  been  so  apprehended. 

As  to  these  it  is  enacted,  *'  That  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender  (being  thereof  convicted  before  him 
by  the  confession  of  such  offender,  or  by  the  evidence  on  oath  of  one 
or  more  credible  witnesses)  to  the  house  of  correction  (a),  there  to  re- 
main until  the  next  general  or  quarter  sessions  of  the  peace ;  and  every 
such  offender,  who  shall  be  so  committed  to  the  house  of  coneetkm, 
shaD  be  there  kept  to  hard  labour  during  the  period  of  his  or  her  im* 
prisonment."  And,  further,  it  is  enacted, "  Hmt  when  any  inooiri- 
gible  rogue  shall  have  been  committed  to  the  house  of  correction,  there 
to  remain  until  the  next  general  or  quarter  sessions,  it  shaD  be  kwfnl 
for  the  justices  of  the  peace  there  assembled  to  examine  into  the  cir« 
cumstances  of  the  case,  and  to  order,  if  they  think  fit,  that  such  of- 
fender be  imprisoned  in  the  house  of  correction,  and  be  there  kept  to 
hard  labour  for  any  time  not  exceeding  one  year,  from  the  time  of 
making  such  order,  and  to  order  further,  if  they  think  fit,  that  such 
offender  (not  being  a  female)  be  punished  by  whipping,  at  such  time 
during  bis  imprisonment,  and  at  such  place  within  their  jurisdiction, 
as,  according  to  the  nature  of  the  offence,  they  in  their  discretion  shall 
deem  expedient *'  (6). 


(r)  A  question  wu  raised  under  this      general,  gave  an  opinioa,  ioserled  m 
aet»  whetiicr   persons   once  conticted      Chetwynd's  ed.  of  Bum,  J.  (the  24tb,) 
under  the  previoQs  vagrant  acts  as  rennet      p.  568,  answering  tbe  question  in  ^ 
and  9a0Mbimdi  were  under  these  words      aflirmatiTe. 
to  be  deemed  imeorri^U  rogum  for  a         (a)  See  note  (A)  in  p.  6M. 

(*) 


second  offence  of  a  Itte  nature.    Upon  (k)  Sect.  10. 

this  Lord  Ljfmdkmnt^  when  attorney- 
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afjugiiett,  $v.  iindn-  ihe  Vtyrmt  Act  (5  Q.  IV.  e.  83), 
iL] — Under  thii  ftct,  justices  have  power  to  issue  wannU 
iibre  them  penons  luspected  of  *Rgnnc j  (c) ;  and  to  nuch 
BW>  maooably  iiupectad  of  barboDiing  them,  for  idle  Rod 
penons,  ot  rogues  and  ngobonds,  or  incorrigible  rogaet  (d), 
liee  to  the  BoieiMM;  the  prerioiM  notice  is  sufficient  if  it 
jfronnd  of  appeal,  tb&t  the  appellut  "  w«<  not  goilty  of  the 
! "  (ff).  Constables  ma;  seize  goods  io  poneision  of  a  pertj 
,  search  his  ba^^iage,  OBd,  on  the  direction  of  a  magistiate, 
eta,  and  apply  the  proceeds  towards  the  expense  of  coDveying 
a,  nnd  maiotaining  him  in  the  hoase  of  correction  (/). 
Tty  committed  as  an  incorrigible  rogue  obtains  hit  dischai^ 
if  appeal,  the  justices  may  tmid  over  parties  cc^izant  of  the 
'Osecute  and  give  evidence,  and  the  sessions  may  allow  to 
s  costs  on  the  trial  of  the  appeal  (g). 

tg  Punuhttuntwkere  Appellant  dott  tiot  apptar  at  Setnoiu.J 
ir,  by  I  &  2  V.  c.  38,  a.  1,  when  any  person  aggrieved  by 
determination  of  any  justice  or  justices  of  the  peace  ont  of 
or  coDceming  the  execution  of  the  vagrant  act,  6  G.  IV., 
appealed  against  such  act  or  determination,  according  to  its 
and  shall  thereupon  have  been  discharged  out  of  custody, 
■eraoD  shall  not  personally  appear  and  prosecute  si)ch  appeal 
ral  or  quarter  sessions,  according  to  the  recognizance  entered 
h  appeal,  it  shall  be  lawful  for  the  justices  assembled  at  such 
quarter  sessions,  or  for  any  justice  of  the  peace  for  the 
place  in  which  auch  person  shall  have  been  convicted,  (on 
e  said  conviction,  and  on  such  proof  by  certificate,  under  the 
e  clerk  of  the  peace  for  the  said  county  or  place,  or  of  the 
li^  •■  his  deputy,  that  the  person  so  convicted  did  not  per- 
pear  to  prosecute  such  appeal,)  to  issue  a  warrant  for  the 
on  and  committal  of  such  person,  for  such  period  of  time  as, 
nth  the  days  during  which  such  person  so  convicted  shall 
imprisoned  (if  any)  previous  to  being  discharged  by  reason 
shall  complete  the  full  term  for  which  such  person  was 

13.     Sw  Mamir  v.  Uoek,      Hem),  1  B 
08;   S  Bnrr.  ITST.    Thii,  (J)  S«ct.  8. 

Dire  of  th«  erU,  rcm^u  the  iji)  Sect.  9. 
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the  sum  adjudged  to  be  paid  exceeds  five  pounds,  w  the  imprisonment 
adjudged  exceeds  one  calendar  month,  or  the  conviction  takes  place 
before  one  justice  (a).  With  this  exception,  it  is  proposed  to  confine 
what  is  advanced  in  this  place  on  the  subject  of  appeals,  to  those  which 
arise  out  of  the  most  ordinary  and  fruitful  sources  of  them,  first  giving 
some  notice  to  the  general  law  of  appeals  as  regards  them  abstractedly, 
and  in  their  general  regulation. 

Appeal,  what.'] — ^Appeal,  according  to  the  general  use  of  the  word, 
signifies  a  complaint  to  a  superior  tribunal  of  the  erroneous  judgment 
of  an  inferior  one,  and  is  in  the  nature  of  a  writ  of  error  j(6)  brought  in 
order  to  avoid  or  quash  it.  The  only  application  of  this  remedy  with 
which  we  have  any  concern  here,  is  in  reference  to  its  nse  in  bringing 
the  orders  or  convictions  of  justices  acting  out  of  general,  or  general 
quarter,  sessions,  to  the  review  of  those  tribunals. 


Right  to  Appeal  from  Acts  of  Justices  done  out  of  General  or 
Quarter  Sessions,] — ^The  right  of  appeal  is  a  qualified  right,  which  can- 
not arise  by  implication  (c),  or  exist  without  express  enactment  (d) ; 
whereas  the  common  law  remedy  by  certiararif  always  lies  unless  ex- 
pressly taken  away  by  statute  (e).  Nor  can  this  right  be  extended,  by 
equitable  construction,  to  cases  not  distinctly  enumerated.  Thus  12 
Car.  II.  c.  24,  after  empowering  two  justices  to  hear  and  detennnie 
matters  respecting  breaches  of  the  excise  law  on  complaint,  and  on 
their  neglect,  giving  similar  power  to  the  sub-commissioners,  proceeds  to 
allow  persons  "  aggrieved  by  any  judgment  of  the  sub-commissioners^** 
to  appeal  to  the  sessions ;  without  mentioning  any  appeal  from  the  judg- 
ment of  the  two  justices*  It  has  been  accordingly  held,  that  neither 
under  this  act,  nor  any  subsequent  one  which  adopts  or  refers  to  its 


(«)  By  2  &  3  Vict  c.  71,  1. 14,  uxj 
one  police  magistrate  in  the  metropolitan 
distiist  msj  &  eious  at  any  polioe  oonrt 
any  set  which  by  law  is  directed  to  be 
done  by  more  than  one  justice. 

(A)  See  per  BuUor,  J.,  Proeer  v. 
Hpdo,  1  T.  R.  414. 

(e)  Bog.  T.  Stoek,  8  Ad.  &  E.  405; 
3  N.  &  P.  420 ;  (on  59  G.  III.  c.  134, 
a.  39,  stopping  up  nnneoeanary  paths  in 
chwvliyards,)  R,  y.  Dorbgekire  (/«#.), 
1  D.  P.  C.  386 ;  R.  y.  Botk{Itoeordor), 
\  Vm.  StJUu  469,  622;  9  Ad.  ft  B. 
714,  871. 

As  to  appeal  giYcn  by  one  of  several 
statiilee  in  pori  wmterUl,  wUoh,  fueflrf 


aiia,  were  afterwards  consolidated  by  a 
subsequent  act,  see  R.  v.  Umarpoot 
(Ifsyor),  3  D.  &  R.  275,  and  Rb§.  v. 
Stock. 

{d)  R.  Y.  Htmmm,  4  B.  fc  Aid.  521 ; 
R.  V.  Oc/brdtiUrt  (/iiilicM),  1  ]f.&  & 
448 ;  il.  V.  CoMokurv,  3  D.  &  R.  35  ; 
1  id.  Mag.  Cas.  485. 

(«)  SeejN»t<,#J/.Gwliof«H.  Onaoaae 
statatea,  where  an  appeal  is  glvoB»  aiBd 
e  eertiorori  is  taken  away,  it  ms^  be 
that  a  certiorari  lies  wliera  tibe  appeal  b 
nol  gt?en,  R.  y.  ForlsMrt/Mtese  (IF. 
R.),  5  T.  R.  629|  R.  v.  JfitoAill,  id. 
701,  cited  3  B.  &  C.  699. 
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In  inferior  courts  (/)  and  judicial  or  even  ministerial  (m)  proceedings 
by  magistrates,  the  maxim,  "  omnia  prsesumnntnr  rite  esse  acta/*  does 
not  apply :  accordingly  («)  their  authority  to  make  an  order,  or  to  ooo- 
yict,  must  be  expressly  set  forth  on  the  &ce  of  such  order,  &c. ;  for  it 
cannot  be  supplied  by  implication  (it).  Thus  an  express  enactmrat  was 
requisite  to  save  acts,  orders,  warrants.  Sec.  made  by  two  or  more  jus- 
tices from  being  set  aside  for  not  expressmg  one  oi  them  to  be  of  the 
quorum  (o). 

We  will  here  notice  the  distinction  between  orders  and  conTictions 
for  the  purpose  of  observing,  that  when  once  the  essential  point  of  juris- 
diction in  justices  is  established  by  its  appearing  on  the  fiu^e  of  their 
order  (p\  it  receives  a  finvourable  intendment  (9),  and  does  not  require 
the  same  literal  strictness  as  a  conviction  or  indictment  (r).  Thus  in 
the  case  of  an  order,  it  will  be  presumed  that  the  defendant  was  sum- 
moned, if  the  contrary  does  not  appear  (s);  whereas  in  that  of  a  QDnvic- 
tion  the  summons  must  appear  on  the  face  of  the  record  (I),  unless  the 
defendant's  appearance  renders  it  immaterial  («).  An  order  has  been 
holden  good  in  the  case  of  fraudulently  removing  goods  to  avoid  a  dis- 
tress, when  the  offence  was  expressed  in  the  alternative,  '*  removed  «r 
concealed  goods,"  &c.(»),  whereas  the  same  all^;ation  in  a  conviction 
would  be  Altai  to  it(y);  for,  as  was  said  by  Lord  Mansfield  in  one 


(I)  e.  f .  theriff't  eonrti  for  inqiuBitloiis 
vnder  ndlway  lett,  see  Ttj^lor  y.  Cton- 
«M,  2  Q.  B.  R.  1003,  978 ;  ML  t.  Nor- 
wich and  Watiom  Rood  (TViitlccf),  5 
Ad.  ft  E.  5(i3. 

(m)  See  per  Oar,  2  (tB.  1025,  m  to 
il.  T.  Mi  SeinU,  Souihaa^ion,  7  B.  & 
Cr.  785,  where  the  proceeding  was  takiiig 
s  soldior's  eximmation. 

(n)  R.  Y.  All  Semtf,  SoMihtm^iom, 
see  R.  T.  Cleg,  Stnu  476 ;  R.  y.  Lomg, 
1  M.  &  R7I.  139;  R.  Y.  Buleat,  6  T. 
R.  583,  dted  per  CWr,  4  Ad.  ft  B.  721. 

If  the  jurisdiction  in  point  of  locality 
does  not  appear  in  e  first  order  (e.  f ., 
of  spedal  sessions  hmag  held  in  the  pro- 
per division),  the  defect  will  not  be  cored 
by  e  recital  in  e  sabseciaent  order  of 
quarter  sessions  made  on  appeal,  that 
the  spedal  sessions  were  held  in  the 
proper  diYision,  though  in  fact  they  were 
so  held,  Reg,  y.  Merim  emd  emotker,  IS 
L.  J.  (M.  C.)  35 ;  2  a  B.  1037,  note. 
Amm,  Salk.  473;  WeUim  y.  Ckeeter- 
JIM,  5  Mod.  322.  So  of  orders  made 
by  commissioners  of  beakmptcy,  under 


spedal  statutory  powers,  Merek  y.  Weoi- 
Iqr,  12  L.  J.  (C.  F.)  247.  Hie  court  will 
not  Infer  or  add  any  thing  to  a  magis- 
trate's order  in  order  to  give  him  juiia- 
diction,  Reg.  y.  Reed,  9  Ad.  ft  E.  619 ; 
Re§.  Y.  Hemie  {Jttetieee),  peei,  Hi,  Bme- 
tardjf, 

(o)  26  O.  II.  c  27.  See  Stn.  100 ; 
Salk.  473 ;  Burr.  S.  C.  150. 

Cp)  See  per  Cwr,  4  Ad.  ft  B.  721. 

(9)  See  per  Cer,  R,  y.  Demmekure 
(Mergmg),  4  Ad.  Sl  E.  721 ;  Ji.Y.  Jfer- 
rit,  4  T.  R.  550,  552. 

(r)  J2»Y.  Uerffen,  CaUL  C.  156;  1 
Burr.  R.  399;  |M«/,Chap.  XII.  sect.  2. 

(«)  R.  Y.  (k^erdekire  (/tisliecv),  1 
M.  ft  S.  448. 

(0  Ji.  Y.  VmrnkUe^  2  Ld.  Raym. 
1405 ;  R.  Y.  Homier,  CM  Ca.  391. 

(«)  See  per  Cmr,  4  Ad.  ft  B.  721. 

(»)  R.  Y.  3iiddlekmr9t,  I  Burr.  399; 
Hell  Y.  Bigge,  2  Salk.  674 ;  see  however 
R.  Y.  North,  6  D.  ft  R.  143. 

(y)  R.T.  Sadler,  2  Chit.  R.  519;  JL 
Y.  Norths  6  D.  ft  R.  143.  See  Cowp. 
682;  1  Ld.  lUym.  171;  3  T.  R.  159; 
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appeDanty  and  not  consequential  only»  or  of  a  kind  not  reoogniied 
by  tlie  ]aw(/).    The  priiilege  of  appeal  10  not  conferred  on  ttrangen, 
or  on  every  captioua  person  capable  of  pointing  out  enorty  but  00 
thoM  who  have  sustained  a  qiecial  and  peculiar  injury  (g).     The 
grienuice  must,  in  all  cases*  be  stated  on  the  face  of  the  notice  of 
appeal,  either  in  express  tenns»  or  as  of  necessity  resulting  from  such 
facts,  or  from  so  much  of  the  order,  conviction,  &c.  aj^iealed  sgainst 
as  is  disclosed  in  the  notice  (A) ;  ibr  a  notice  which  tn  no  way  states 
such  an  appellant  to  be  aggrieved  (t)  is  bad  on  that  account.    A  pau- 
per may  himself  appeal  against  the  order  for  his  removal  as  '*  ag* 
grieved"  by  it  (k).    Under  the  old  highway  act  (13  G.  III.  c.  78, 
now  repealed),  any  inhabitant  might  appeal  against  a  bad  appointment 
of  a  surveyor  of  the  highways,  for  every  inhabitant  must  be  deemed  to 
he  aggrieved  by  it(/).     But  if  ''parish  officers"  are  empowered  to 
appeal,  when  they  find  that  the  parish  is  aggrieved,  no  appeal  can  be 
instituted  by  less  than  a  majority ;  for  they  are  to  exercise  a  judgment 
before  bringing  it  (m) ;  and  in  the  exercise  of  a  public  or  genenl 
power  a  majority  is  to  act  for  the  whole.    The  '*  grievance  "  to  a  party 
convicted  by  justices,  is  their  judgment,  and  not  the  execntioo  o( 
it  (ti). 

Parties  to  an  Appeal — ReqHmdenis.] — ^The  parties  to  whom  the 
statute  directs  notice  of  appeal  to  be  given,  are  the  proper  respondeDts ; 
and  if  those  parties  are  not  mentioned,  then  it  seems  that  the  party  at 


(/)  See  R.  T.  Wddlmem  {JmHemi), 

5  B.  &  AdoL  938.  Appeal  agaiiitt  tbe 
grant  of  a  public  house  Ucenee  to  e 
home  witlun  e  few  yards  of  appellant's 
Beensed  pnblic  house.  Held,  that  the 
sessions  were  not  bound  to  hear  the 
appeal.  The  refusal  of  the  license  to 
ti^  appellant  himself  wonld  be  diiferent. 
Bat  if  inuteei  are  enabled  by  a  local 
act  to  sue  or  to  be  sued  in  the  name  of 
one  of  them,  he  may  appeal  under  tlie 
words  "  party  giievedy*'  though  not  per- 
sonally aggricTed ;  and  notice  of  appeal 
and  recognisance  may  be  by  him  only, 
JL  T.  Swreg  iJ^isiieei),  5  Ad.  &  £11. 
701,  n. 

(g)  See  the  language  of  the  court  in 
X.  ▼.  JSmot  {JutHem),  5  B.  &  Cr.  483. 
(Reconsidered  and  upheld  in  R,  y.  Tork' 
MJUre,  W.R.  {JutiUat),  7  B.  &  Cr.  678. 
R.  T.  Somenettkin  (jutticei),  7  B.  & 
Cr.  681,  n. ;  R,  r,  Blackewttm  (JM.), 
10  B.  &  Cr.  792.)    See  also  JR.  ▼.  BoiUl, 

6  Ad.  &  B.  908.910 ;  JR.  ▼.  Ad^,  4  N.  & 


M.  365;  1  H.  &  WoL  42,  8.  C. 

(A)  R.  T.  BiaeJtawtom  (Ink.),  10  B.& 
Cr.  792,  798 ;  R.  t.  rorktkire  {/mitiem), 
in  re  BMser.  4  B.  ft  AdoL  68S. 

(0  R.  Y.  Bttem  (Jw tJeet),  5  B.  &  Cr. 
431 ;  R.  ▼.  Torktkirt  W,  R.  (Jvitieeth 
7  B.  &  Cr.  678. 

(k)  R.  Y.  Hmi/Md,  Caithew,  222; 

Comb.  478,  8.  C;  Wnttm  Btmt  J^ 

8i.  Peien,  2  Salk.  492 ;  and  per  Lit^ 

daU,  J.,  MUf.  T.  OMeeM  mtd^ikm,  IS 

Ad.  &  E.  161, 166,  but  he  is  not  sack  • 

party  to  tiie  appeal  as  to  make  liit  a^- 

mission  evidence,  8.  C.  seejMi'i  C3Mp. 

XI   sflct.  2 

(0  R.  Y.'st.  Aaem'9  (Jw$tiem),  3  B. 
&  Cr.  698 ;  bat  see  now  5  ft  6  W.  IV. 

c  60,  s.  6.  ^^ 

(m)  Poit,  p.  622.  Jt  Y.  Lmumkft 
(/•fijeet),  5  B.  ft  Aid.  766;  sppeil  bj 
OYerseers  on  18  O.  III.  e.  19/  «•  *f 
against  allowing  a  eonstabie's  aeeooaCi. 
(«)  Per  MMer,  J.,  Pm$r  y.  i^dr, 
I  T.  R.  417. 
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nee,  and  Tot  wboH  iatamt,  (he  magistrate  wu  called  m  to 
fcet  acted,  m  well  m  the  magictnae  or  magiatmlaa  tbeoi- 
Id  be  mode respondenta.  But  iftheiDag»t»teorinagiatiatM 
lit  the  (vomptiag  of  any  intemted  party,  they  ihoold  be 
identa(o).  Aa  incloame  act  allowed  an  appeal  on  gning 
iooer,  and  the^ortiMCOHCCDwd,  ten  dayi' notice  in  writin|-. 
that  theae  woTd>  meant  partial  directly  interested  in  the 
ig  among;  othen  the  lady  of  the  manor ;  and  that  for  want 
r  notice  of  the  appeal,  it  could  not  be  beaid  at  teMioas,  ot 
irder  to  a  heariag  there  ( j>) :  lo  that  it  Mema  ibe  shoald  havs 

the  rcapoxlents. 

public  general  act  gave  a  remedy  by  appeal  to  leiaioiw; 
itatioD  aa  to  time  of  appealing,  thia  power  waa  held  to 
claute  of  appeal  in  a  preriotiB  local  act,  by  which  a  time 
after  which  do  such  appeal  could  be  made(;), 
tioD  of  what  KsaicMU  the  appeal  muat  be  preferred  to,  ii 
the  nest  aectitui. 


SECTION  II. 

SiasioMi  10  waiCH  am  AttZAZ  uosr  be  PsEnaKui. 

Kind  qf  Sesttm.] — An  appeal  is  not  uaually  given  by  a 
he  neit  general  sesiioni,  if  there  be  luch  holden  diatinct 
irter  sesuons  ;  but  to  the  next  quarter  (or  general  qtiarttr) 
distinguished  from  other  general  sessions,  and  from  special 

Seition  m  reipeet  of  Place.] — The  appeal  nnut  be  to  the 
the  jurisdiction  in  which  the  order  or  the  conviction  is 

T.  MmtU  {JuMcm).  1  B.  3,*pp«d  •■•liut  ■  oountynts  on  55  Q. 

1 1    JM*/,   tit.   Oamietluu  III.  c.  51,  ■■  14.    Tba  local  set  wu  S* 

Ipmial).    If  two  or  more  Q.  III.  e.  103. 

*tanlkerb7«jdBt»tlu»-  (r)  JL  v.  Xnutat  (A*Mm(),  1&  Esst, 

I  0D>  wBl  not  iuflee,  Jt«.  Kit  Bm.   r.  lOOtUmtM  (Jiutlem),  12 

h«MeM),lI  Ad.&E.139,  L.  J.  (If.  C),  134,  S.  F.    Wban,  In  a 

h  D.  23  D.  (BU.  ie<0),  boraagk  bdns  a  coostr  of  ttMlf,  Oie 

,*.  8l4fbnUln(/wMmJ,  oa^NUiou  (bcTore  S  &  S  W. IT. c.  H) 

M4t  JL  V.  aan/ml,  id,  wm  getttni  tetaoat  held  twice  ■  feu, 

it  was  ^Id  tbit  appol*  ifaiast  orders 

ImarmiiTt  {JmiUem),  IB.  of  nmorsl  mnit  be  tried  M  the  next  of 

thoea  leoeral  Knoni,  S.W.  CornwrtAm 

hcfa  (JMtitf),  r  B.  It  Cr.  (/wHen),  4  B.  &  Aid.  291. 
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made,  unless  it  is  otherwise  specially  provided  by  statute ;  viz.  from 
the  orders  and  convictions  of  county  magistrates  to  the  county  sessioDs, 
and  from  those  of  magistrates  acting  within  a  borough  to  the  eessioDS 
for  the  borough  («).  Where  a  quarter  sessions  held  under  one  com- 
mission of  the  peace  for  the  whole  county  is  assembled,  first  in  one 
division  of  a  county  or  riding,  and  afterwards  by  adjournment  in 
another,  as  in  Sussex,  &c.  an  appeal  which  is  by  law  limited  to  the 
**  next  quarter  sessions  "  may  be  preferred,  either  to  such  next  prac- 
iicabU  adjourned  sessions  as  may  be  held  for  the  division  in  which 
the  order  of  removal  is  made,  if  so  allowed  by  the  practice  of  the 
sessions  (^),  or  to  the  next  practicable  original  sessions,  though  by  the 
practice  it  might  have  been  entered  at  the  preceding  original  session, 
or  at  the  adjournment  of  it  («) ;  for  a  statute  giving  the  appeal  to  the 
**  next  quarter  session"  does  not  contemplate  the  continuance  of  the 
sessions^  but  takes  the  holding  of  them  as  the  point  of  time  to  which 
it  refers  the  appeal ;  the  sessions  being  always  considered  in  law  as 
one  day,  to  whatever  length  they  may  be  extended  by  accidental 
causes  (x). 

Appeals  against  orders  of  removal  for  relief  of  the  poor,  when  made 
by  justices  of  a  borough  not  being  a  county  of  itself,  were  limited 
by  8  &  9  W.  III.  c.  30,  to  be  prosecuted  at  the  sessions  for  the 
county,  division,  or  riding  at  large,  and  not  otherwise  or  elsewhere. 
This  was  intended  to  prevent  appeals  ah  eodem  ad  eundem.  Howerer 
such  appeals  can  only  be  tried  now  at  the  quarter  sessions  of  the 
borough,  having  a  grant  of  separate  sessions  (y). 

To  what  Sessions,  in  point  o/*Time,  Appeals  must  be  preferred:  and 
herein  of  the  Meaning  of  the  Words  "  Next  Session. *']'^The  period 
within  which  an  appeal  is  to  be  preferred  is  generally  pointed  out  by 
the  statute  which  gives  it ;  but  when  it  is  not,  the  rule  is,  that  it  must 
be  preferred  within  such  time  as  shall  be  decided  by  the  justices  to  be 
reasonable  (z).  Where  the  statute  giving  the  appeal  fixed  the  time 
within  which  it  was  to  be  brought,  viz, ''  within  three  calendar  months 
after  the  conviction  '*  (a),  the  appeal  was  held  to  be  in  time,  when 


(t)  South  Uolton  eate,  Skinner's  R. 
222 ;  Burr.  Sett.  C.  592. 

(0  R.  Y.  8ut$es  i/usiieei)t  7  T.  R. 
107  ;  and  see  /{.  v.  Coytton,  1  Sid.  149 ; 
cited  3  B.  &  Cr.  549 ;  see.lZ.  ▼.  Suffbik 
(Justieei),  moved  by  ByUi,  April  29, 
1842,  in  Bail  Court,  Mandamus. 

(«)  R,  ▼.  Surrey  (Jw/teet),  1  M.  & 
S.  479. 


(«)  Id.  ibid. 

{y)  Beg.  v.  Skroptkire  (Jttttieet),  nit. 

(z)  JR.  ▼.  (h^ard$Mrt  (Juitiett),  I 
M.  &  S.  448;  JR.  v.  Gkmeetienkin 
(/NtKcM),  3  M.  &  S.  127;  /{.  ▼•  Btrff 
(Jttt/tCM),  id.  459. 

(a)  VU.  eomm.  mm^.  ezdnstve  of  the 
conTiction,  FaUon  et  ur,  er parte,  5  T. 
R.  283. 
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broQgiit  to  the  sessiont  occarring  next  after  the  €xpiraiiaii  of  the  time 

90  limited;  for  the  act  gave  that  time  for  the  appellant  to  make  up  his 

mind,  whether  he  would  appeal  or  not;  besides,  as  more  than  three 

mootlis  often  intenrene  between  the  Epiphany  and  Easter  sessions  (i), 

the  appeal  could  not  in  that  instance  be  lodged  in  time  on  the  other 

coDstmction.     But  where  an  appeal  was  given  by  statute  to  '*  an}^ 

qnaiter  session ,  to  be  holden  ynihin  six  manikM  after  the  convictum^ 

00  condition  of  the  appellant  giving  ten  days'  notice  of  his  intention 

to  appeal,  and  entering  into  rscoi^iitsaiics  (c)  four  days  after  sAch 

notioe/'  and  an  appeal  lodged  within  the  time  was  dismissed  at  the 

bearing  for  want  of  proof  of  the  proper  recognizance,  it  was  held  that 

the  right  to  appeal  was  gone,  and  that  the  appellant  could  not  lodge 

iKcond  appeal,  though  within  the  six  months ;  the  court  saying  that 

tie  first  judgment  on  the  formal  objection  was  conclusive,  and  that 

tbe  senions  could  not  take  cognizance  of  a  second  appeal  on  the  same 

sibject.    The  appellant  might  indeed  have  stopped  his  first  appeal 

(ram  being  heard  at  all,  when  he  discovered  his  deficiency  of  proof, 

and  might  have  lodged  a  second  within  the  limited  time,  giving  ftesh 

Bodcei,  and  being  prepared  with  proof  of  entering  into  recognisance 

(to  proMcnte  that  second  appeal) ;  but  having  proceeded  to  judgment 

be  vas  concluded  (d).    Stat.  16  G.  III.  c.  30,  gave  an  appeal  to  **  the 

Knioos  next  after  the  exjjnratum  of  twenty  days  from  (e)  the  time 

of  cooTiction ;"  but  the  person  so  appealing  was  required  to  give  six 

(iays'  notice,  and  to  enter  into  a  recognizance.     On  the  hearing  of  the 

appeal,  the  respondents  objected  that  no  notice  was  proved  according 

to  tbe  act.    The  magistrates  doubted,  and  adjourned  the  appeal  to  the 

i^ext  aeaaions,  when  they  allowed  the  objection,  and  dismissed  the 

appeal.    A  rule  for  a  mandamus  (/)  having  been  obtained  to  compel 

^  to  enter  continuances  to  their  next  sessions,  and  to  hear  it,  Lord 

Ellenboraugh  said,  that  the  entering  into  recognizance,  and  giving  six 

^&y»'  notice,  were  both  made  by  the  act  conditions  precedent ;  so  that 

if  either  had  not  been  complied  with,  the  appeal  could  not  be  duly 

tiered,  and  unless  duly  entered,  could  not  be  legally  adjourned.     Le 

^'nc,  J.,  added,  that  it  would  be  nugatory  for  the  court  to  order 

coni'muances  of  that,  which  the  parties  had  no  right  originally  to  bring 


(h)  R,  T.  MIddletes  (Ju»iicet),  6  M. 
4  S.  279. 

(e)  AMtt,  p.  50. 

l^  «.T.  Yorktkire  (Juitieea,  W.  Jt,), 
^T.  R.  776;  and  Paleyon  Convictions, 
^rdei2$3.  JR.t.  Kim^oZ/ofi, 6  Ad.  &  E. 
'^^5\lNcT.&p.  606. 

10  Aj  to  beooming  bankrupt  <'  after 

**  ^'pnis/io*  tf  twtmtf'OM  day9  next 


qfter  ''  execution  of  a  warrant  of  attor- 
ney, the  day  of  ezecntion  is  excluded, 
Williams  y.  Burgus  and  Waleot,  12 
Ad.  &  E.  635.  See  ex  parte  Fallon  and 
Wife,  5  T.  R.  283 ;  also  9  B.  &  C.  139, 
606. 

(/)  R.  V.  Oxfordihire  (Jueticee),  1 
M.  &  S.  446 ;  and  see  R,  v.  lAncolnthire 
{Justices)^  3  B.  &  C.  548. 
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before  the  seasions  in  the  first  instaiicey  for  want  of  compliance  with  a 
material  condition  which  ga^e  that  right. 

Most  statutes  limit  the  appeal  to  the  "  next  session ;"  words  which, 
unaccompanied  by  more  express  directions,  hare  occasioned  much 
controirersy  with  respect  to  the  moment  /ram  which  the  time  for  enter- 
ing an  appeal  begins  to  be  reckoned.     Generally  speaking,  in  the 
absence  of  more  explicit  prorision,  the  terms,  "  next  session/'  or  "  next 
quarter  session/'  mean  the  next  possible  or  praeiieeAle  session  after 
the  prmcipal  act  done  in  each  case,  at  which  session  an  appeal,  efiec- 
tual  with  respect  to  its  preliminaries  of  sufficient  notice,  recognizance, 
Arc.  according  to  the  practice  of  the  sessions  (^)  can  be  lodged,  not  for 
respite  or  adjournment  only,  but  so  as  to  entitle  appellant  to  a  hearing. 
For  it  is  obrious  that  the  sessions  may  be  sitting  at  the  time  when  the 
act  occasioning  its  necessity  for  appealing  happens,  or  may  follow 
so  soon  after  {k)^  that  the  appellants  would  not  haTe  that  masooabie 
time  to  which  they  are  entitled  (t)  to  consider,  in  the  first  instance, 
whether  they  should  appeal  or  not ;  or,  next,  to  prepare  for  tnal  by 
searching  for  eridence,  giving  the  proper  notice  of  appeal,  drawing 
brieft,  &c.    If,  however,  all  that  takes  place  at  the  first  prscticable 
session  is  not  all  that  the  appellant  could  have  done,  and  will  not  pvt 
him  in  a  condition  to  be  then  heard,  e.  g.  if  he  has  not  given  die 
proper  notices,  and  offers  not  to  try  there,  but  only  to  enter  aod 
respite  an  appeal,  the  quarter  sessions  have  no  jurisdiction  to  iteaf^ 
it  (A). 


(^)  A  poor-rate  wu  pabliihed  14th 
October,  no  mat  mmIoiii  were  on  2Srd. 
Bight  eleir  days'  notice  of  appeal  was 
necesaarj  by  the  practice.  Nothing  was 
done  at  tiioee  aeesionay  bat  at  the  January 
■eaatoBs  an  appeal  was  mUend,  Notice 
of  appeal  was  afterwards  given  to  try  an 
appeal  at  the  April  senions.  llioee 
aessiona  rsAised  to  hear  the  appeal,  bvl 
WittumUt  J.y  granted  a  mandamut  to 
compel  tiiem  to  do  so,  holding  them  the 
''  first  piaetieable  sessions,"  an  aiQovm- 
ment  to  which  was  imperatiye  on  the 
January  sesrions  by  17  G.  II.  c.  38,  s. 
4.  Reff.  ▼.  Shtfbik  (Juitieti),  8  D.  P.  C. 
618. 

(A)  In  Jt.  ▼.  A»T«y  (Juttieea),  1  M. 
&  S.  479;  JL  t.  Amt  (Jtutieei),  I  B. 
&  Aid.  210;  (cases  of  orders  of  remoTsl). 
Only  one  dear  working  day,  ezdosiTe  of 
Snnday,  interrened  between  the  ezeen* 
tion  of  the  oider  of  renoTal,  and  the 
next  immediate  qnarter  sessions.  So 
also  hi  jR.  ▼.  Sfit9$e»  (/twllew),  7  T.  R. 


137,  and  H.  ▼.  rarktkire  (Jutticm,  W. 
n.),  DongL  192.    The  appeUsat  |»- 
fishes  were  in  each  of  tiisse  esses  fron 
30  to  60  miles*  distance  from  tlte  la- 
rions  town.    J'bwr  days  were  heldtoa 
short  a  time  for  appealing  in  &▼•  W^ 
•Aire  (/fi#/fcat),  7  T.  R.  200.    S«i» 
by  BuOer,  J.,  JVossr  ▼.  Hfdi,  I  ^ 
417.  The  same  nde  pcwafls  *!»•»*»*: 
g^Uar  or  too  laie  9«r9ie§  of  the  ordflr  ai 
removal  is  the  gronnd  of  sppw'  ^^ 
it,  B.  ▼.  P€nindff0,  3  B.  Jk  AdoL  » 
And  in  it.  ▼.  Bmitm,  2D.*  »•»*'; 
tkre€  clear  days,  and  in  it  ▼•  f^ 
(/nfKcit),  15  East,  206,  only «««/»- 
terrened  between  the  pabHestKm  of  »e 
poor's  rate  and   the  neit  ^JJ^*  i 
qnarter  sessions ;  JL  t.  MkUt^^*^ 
Bott,  279.  ^ ,j^ 

tiem),  1  M.  ft  S.  479.  per  tort  ^^ 
korougk.  .^  ^^ 

(A)  R.  T.  rorfaMft  {h"^^  ^^ 
RUii^),  M.  ft  S.  327. 
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It  was  formerly  held  in  the  case  of  an  appeal  from  an  order  of 
removal  under  13  &  14  C.  II.  c.  12,  a.  2,  which  givea  to  partiea  who 
**  think  themaelTes  aggrieved  by  any  such  judgment  of  tlw  juaticea/' 
an  appeal  to  the  next  quarter  aeaaiona,  that  if  two  workmff  doffUj  in- 
cluding the  first  day  of  the  next  immediate  aeaaion,  interrened  after 
the  execution  of  the  order,  the  appeal  should  have  been  lodged  or 
entered  at  that  session ,  though  there  had  not  been  sufficient  time  before 
it  to  gfre  reasonable  notice  of  appeal,  so  as  to  fry  it  there ;  for  it  was 
said  it  might  have  been  then  adjourned  (or  respited)  to  the  next  session, 
according  to  9  G.  I.  c.  7,  s.  8  (/)•  But  this  is  now  decided  otherwise, 
and  the  entering  such  an  appeal  at  the  next  immediate  session,  merely 
&r  the  purpose  of  having  it  adjourned,  is  treated  as  a  useless  and  there* 
fore  an  unnecessary  act.  It  is  now  sufficient  to  enter  it  at  the  next 
practicable  sessions,  and  if  the  appellant  has  given  notice  of  trying  i( 
t]iere,  such  entry  makes  it  imperative  on  that  sessions  to  hear  it(0i);  but 
if  no  such  notice  is  given  in  &ct,  the  appeal  may  be  entered  at  the  next 
practicable  sessions,  and  must  be  there  adjourned,  t.  e,  respited  (»). 

Prom  what  nme  the  "  Next"  Sessions  are  to  be  reckoned^  in  order 
to  eeUeulate  the  Limitation  of  Time  for  Entering  an  Appeal.] — As 
BO  decisiye  rule  can  be  laid  down  on  this  subject,  it  may  be  well  to 
leriew  the  decisions  on  it  at  more  length.  The  extreme  time  for 
appealing  against  an  order  of  removal,  begins  to  run  from  the  actual 
removal  of  the  pauper  to  the  parish  charged  by  it  (o) ;  against  a  poor^ 
rate,  from  its  publication  in  the  parish  church  {p) ;  against  overseers' 
accounts,  from  their  allowance  by  the  justices  (q). 


(0  B.  V.  Her^ordiJUre  {Jusiiets),  3 
T.  R.  504 ;  &  ▼.  YaritMre  {JusUem, 
Wmi  Bidmffh  4  M.  &  S.  32S,LeBUme, 
J. ;  &  ▼.  8a!cp  (or  8kr€p§kir9)  Jiuticei, 
S  B.  &  AdoL  145. 

(m)  SeelL  ▼.  Souikampion  (Jm»tiee§), 

(M.  &  S.  394,  8  B.  &  C.641,  n.  8.  C. 

Tm.  1817 ;  B.  v.  Ktnt  {Juitieet),  8  B. 

9t  aS39;  R.  V.  Deoosi  (JtuHeu),  id. 

640,  B. ;  it  ▼.  »^ik  (Juitieei),  8  D.  P. 

C.  618;  tmdpaet,  Chap.  XI.  ■.  2,  ai  to 

ippetb  agifaiit  ofden  of  removal.    It 

VIS  aid  Ib  IL  V.  Devon,  that  the  result 

^  the  decinon  would  be,  that  a  re- 

jBoviag  pariih  nigfat  not  know  of  the 

i^tion  of  the  o3)er  parUh  to  appeal, 

^  oglit  daya  before  the  lecond  aesaiona. 

^  Tmterdm  aaid  that  the  qnarter 

*^>Boiia  miipht  remedy  that   iniconve- 

^OKottf  iboidid  it  prove  one,  by  requiring 


under  aueh  eireumatance  a  longer  no- 
tioe. 

(n)  9  O.  I.  c.  7,  a.  8,  aee  poit.  Chap. 
XI.  a.  2. 

g)  See  Me/,  Ch.  XI.  a.  2. 
)  17  6.  II.  c.  38,  a.  4 ;  jR.  ▼.  8ui- 
MX  {Juitieei),  15  Eaat,  206.  See  it.  ▼. 
ffendon,  and  R,  v.  8u»nm  C/nstieti), 
p.  622,  noiit:  and  p09tt  Chap.  X. 
aect.  1. 

(9)  12.  V.  DornUhirt  (Jmiiem),  15 
East,  200,  aeepoit,  aeet.  7  of  thia  chap- 
ter. In  JS.  V.  TkaekwM  and  othen, 
09€rMtr9  (ff  Mbnmoutkf  4  B.  &  Or.  62, 
three  juatioea  aHowed  overaeera'  aooounta 
on  the  27th  March.  Snooeaaora  were 
appointed  on  the  28th;  on  7th  April 
the  next  quarter  aeaaiona  were  held  at 
Uak,  13  nulea  off— and  on  that  day,  at 
2  o'clock,  after  the  time  for  entering  an 
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Where  a  statate  g;aTe  to  a  party  ''  grieved  by  the  judgment  of  any 
justice "  an  appeal  to  the  **  next  quarter  sessions/'  these  words  were 
held  to  designate  the  sessions  next  after  the  conYiction,  and  not  those 
next  after  the  execution  or  levying  the  penalty  thereon ;  for  the  judg- 
menty  and  not  the  execution,  is  the  grievance  to  the  party  (r). 

.  Where  an  act  limited  the  right  of  appeal,  upon  giving  notice  thereof 
**  within  six  days  after  the  cauMe  of  the  complamt  arises/'  it  was 
determined  that  the  Iwy  under ^  and  not  the  signing  of  the  warrant  of 
distress  was  the  "  cause  of  complaint  /'  and  a  sessions  was  held  boand 
to  hear  an  appeal  of  which  notice  was  given  within  six  days  after  the 
party  was  actually  damnified  by  the  levy  under  the  warrant,  Lord 
EllenboTough  saying,  *'  It  is  not  necessary  that  he  should  appeal  on 
the  warrant ;  for  non  liquet  that  it  would  be  proceeded  upon  "  (s). 

The  appeal  clause  in  the  existing  turnpike  act,  4  6.  IV.  c.  95,  s.  87, 
also  requires  notice  of  appeal  to  be  served  "  within  six  dajs  after 
the  cause  of  complaint  shall  arise/'  Accordingly  where  justices  or- 
dered the  surveyor  of  a  township  to  perform  certain  statute  duty  on  a 
turnpike  road,  and  to  pay  the  turnpike  surveyor  part  of  the  composi- 
tion, it  was  held  that  the  order  of  the  magistrates  was  not  complete  till 
the  surveyor  of  the  township  was  in  possession  of  the  order ;  and  that 
the  cauie  ofcamplaini  arose  when  the  order  was  eerved;  so  that  the 
sessions  were  bound  to  hear  an  appeal  of  which  notice  had  been  gtfen 
Hx  days  after  such  service.  Bayley^  J.,  obeerved  that  parties  are  often 
present  in  court  when  rules  are  proiuninced,  but  are  not  bound  to  take 
notice  of  them  till  they  are  served ;  that  the  surveyor  might  or  might 
not  be  present  when  this  order  is  made ;  and  it  is  desirable  that  the 
practice  should  be  uniform  whether  he  does  or  does  not  attend  (0-  But 
if  the  last  of  the  six  days  is  on  a  Sunday,  the  notice  should  be  served  oo 
the  Saturday ;  and  if  served  on  Monday  will  be  bad  («). 

An  act  gave  an  appeal  against  orders  of  justices  for  stopping  op 
roads  ^*  to  the  parties  aggrieved  by  any  such  order  or  proceeding,  to 
the  next  quarter  sessions  after  any  such  orders  or  proceedings  had ;"  aod 
the  question  was  as  to  the  precise  period  from  which  the  grievance  was 
to  be  estimated,  and  whether  the  terminus  d  quo  for  an  appeal  was  to 


appeal,  the  past  pariih  officen  delivered 
their  accounts  to  their  suocestors.  This 
being  too  late  for  them  to  be  examined, 
and  for  an  appeal  to  be  entered  at  the 
April  sessions,  the  Midsummer  sesstoni 
were  held  to  be  those  "  mxt  after  "  the 
allowance. 

fr)  Pro9er  ▼.  Hyde,  1  T.  R.  414. 

[«}  R.  V.  Devanthire  {Juetieee),  1  M. 


i; 


&  Sel.  411;  decided  on  IS  G.  IILc 
78,  8.  80,  the  old  highwsy  set,  nov  re- 
pealed. 

(/)  R.  ▼.  Lttueaekire  (Juttieet),  8  B 
&  C.  595 ;  2  M.  &  R.  519,  S.  C. 

(«)  Reg.  ▼.  Middleeex  {Jtaticet),  12 
L.  J.  (M.  C.)  59,  per  miUam,  J.,  " 
bail  court.  Semb.  it  coaldnot  be  ferred 
on  Sonday,  S.  C. 
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ed  from  the  time  of  the  order,  or  from  that  of  the  actual 
n  conieqaence  of  it ;  and  the  court  held  the  former.  Lavi' 
■aid,  that  OD  the  construction  of  the  act  u  to  the  time  of 
he  nw  DO  other  lioe  to  go  by,  aa  otherwiie  it  would  be  diffi- 
'  to  what  period  aa  appeal  might  be  deferred  (x)  ;  a  principle 
,  and  illnitiated  by  Lord  EUenborougk  in  a  lubsequent  case 
le  act  (y).  Aod  it  b  immaterta)  that  the  appellant  hai  had 
of  the  order,  &c.  in  time  to  enable  him  to  appeal  in  proper 
.  ftct  did  not  know  it  (i),  for  if  the  right  of  appeal  were 
on  such  personal  notice  of  the  order,  the  time  for  appeal- 
be  indefinitely  deferred,  contrary  to  the  intention  of  tbs 
(a). 

ticea  in  a  special  session,  on  the  20th  of  June,  made  an  oidei 
ic  footway  to  be  diverted  and  turned.  On  the  4th  of  July 
they  made  another  order  for  the  old  footway  to  be  stopped 
the  act  theo  enabling  them  to  do  so.  Appeal  at  the  neat 
u  quarter  sesaion,  the  Midsummer  quarter  session  having 
n  on  the  11th  of  July.  The  justices  dismissed  the  appeal, 
that  the  time  within  which  it  was  to  be  made  was  to  ba 
From  the  date  of  the  Jirtt  order,  which  was  for  diverting  the 
t  the  court  held  that  the  grievance  commenced  only  froin 
r  the  order  for  stopping  up  the  old  footway,  not  from  that  of 
or  making  a  new  one :  and  issued  a  mandamus  to  bear  the 

fbr  the  inclosure  of  certain  lands  in  Middlesex,  contained 
ving  an  appeal  "  within  six  months  from  the  lime  whm  tht 
amplainl  thall  have  arise*"  (c).  The  commissioner,  at  a 
nder  the  act,  on  18th  June,  1818,  showed  the  map  to  the 
with  the  allotment  marked  out  upon  it,  which  he,  the  cam- 
bad  assigned  to  him,  the  appellant.     The  latter  raised  some 

to  it,  and  desired  the  commissioner  to  reconsider  it.  He 
t  made  no  alteration,  and  having  received  no  further  appli- 
28th  August  following,  sent  a  formal  notice  to  the  appellant 
jid  remained  allotted  to  him  according  to  the  map  exhibited 

18th  June  previous,  and  on  the  same  day  the  said  allotment 
dingly  ttaked  out  by  command  of  the  said  commissioner. 


Bmela  {JmMtietl),  2  M.  &  (i)  B.  v.  Hertt  (Jatllen),  3  H.  &  S. 

469,  OQ  13  O.  III.  c.  78,  s.  19. 
Sl^lirdMn  (Atffm),  3         (0  See  p.  624. 
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I 


According  to  the  local  act,  as  well  as  the  general  indofaie  act,  bo 
allotinent  ought  to  be  Made,  till  the  roads  have  been  wet  cut ;  and  the 
roads  in  this  case  could  not  be  Btaked  out  till  the  end  of  July,  becavie 
the  crops  were  on  the  ground.  The  appeal  was  lodged  on  9th  January* 
and  respited  tiU  the  29th  April,  when  it  was  opposed  on  the  grooad 
of  not  having  been  lodged  in  Hme^  t.  e.  within  six  months  from  the 
cause  o/con^lamt  anting ;  and  the  justices  dismissed  the  appeal  oo 
this  ground ;  but  the  court  granted  a  mandamus  to  them  to  hear  the 
appeal,  being  of  opinion  that  there  was  no  actual  setting  out  of  die 
allotment  accordbg  to  the  true  construction  of  the  act,  till  somethiiif 
founded  on  the  plan  was  actually  done  (d). 

An  tnclosure  act  gave  to  the  party  aggrieved  a  right  of  appeal  for 
any  thing  done  in  pursuance  of  that  act^  or  of  the  (recited)  geaeral 
incksure  act,  on  giving  to  the  commissioner,  and  to  the  parties  cos- 
cemedf  ten  days'  notice  in  writing.    Notice  of  appeal  against  an  order 
ascertaining  the  boundaries  between  two  townships,  was  served  on  the 
commissioner,  but  not  on  the  lady  of  the  manor,  who  was  rotereited  is 
the  question,  on  account  of  an  alleged  error  in  ascertaining  the  boaa- 
daries  of  the  parish  to  be  inclosed.    The  appeal  was  to  the  qmiter 
sessions,  on  the  ground  that  the  commissioner  had  included  within 
his  boundary  a  considerable  part  of  an  adjoining  manor  belonging  to  S. 
The  appeal  was  dismissed  on  the  ground  that  the  sessions  had  no  jarii- 
diction,  no  notice  having  been  given  to  the  lady  of  the  manor ;  snd  the 
court  held  that  the  justices  had  acted  right,  for  the  notice  of  appeal 
was  insufficient.     By  the  general  act,  the  party  who  appeals  is  boaod 
to  give  eight  days*  notice  to  the  commissioner,  by  the  local  act  ten  days' 
notice  to  the  commissioner,  and  also  to  the  parties  concerned.    Hm 
latter,  therefore,  so  far  supersedes  the  provisions  of  the  former;  snd  it 
would  be  a  great  hardship  if  the  parties  concerned  were  bound  bya  notice 
to  the  commissioner  alone.    '*  Party  concerned'*  includes  parties  dneedy 
interested  in  the  soil ;  which  in  this  case  the  lady  of  the  manor  wai, 
and  therefore  entitled  to  notice,  which  she  had  not  received  (e). 

It  seems  to  follow  from  Farrar  v.  Billinff  (/),  that,  at  least  in  caiei 
where  the  provisions  of  a  local  inclosure  act  conform  to,  and  do  not 
contradict  or  supersede,  those  of  the  general  inclosure  act,  the  gner- 
ance  or  foundation  of  appeal  arises  at  that  point  of  tnne  when  the 
allottee  has  notice  of  the  portion  allotted  for  him  on  the  map  by  the 


(<0  it.  ▼.  JI&UtoedT  (/Mieet),  (M SS. 
Diekenioii),  &  I  CUt.  R.  S67.  See  12. 
V.  NoeHidi,  1  Ad.  & E.S45;  udjiMf, 
Chap.  XV.  aeet  S. 


{«)  E.  ▼,  LeneesUre  {Jndkm),  1  ^ 

&  Aid.  630.  «  ^  Au 

(/)  Jhrrtr  v.  Wtty,  2  B.  *  AM. 

171. 
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I 


dnmined  the  appeal  on  the  ground  of  want  of  jurisdiction  to  hear  it. 
But  the  court  granted  a  mandawtus^  holding  the  dismissal  by  the  petty 
sessions  to  be  an  act  done  against  which  an  appeal  would  lie  (t). 

A  local  act  vested  the  management  of  the  parish  poor  in  the  church- 
wardens and  others,  and  gave  an  appeal  to  them  by  any  person  think- 
ing himself  aggrieved  by  any  thing  to  be  done  by  virtue  of  the  act,  and 
if  he  should  not  be  satisfied  with  their  determinaiumf  then  gave  an 
appeal  to  the  quarter  sessions.  A  parishioner  applied  for  relief  againit 
a  poor-rate  to  the  churchwardens,  &c.  who,  at  a  meeting,  resolved  to 
take  no  further  notice  of  his  application  ;  the  court  held,  that  as  the 
churchwardens,  &c«  had  not  come  to  any  determination  on  the  subject 
matter  of  the  complaint,  the  remedy  was  by  mandamus  to  them  to 
hear  the  appeal ;  and  an  appeal  to  the  sessions  was  held  mistaken  {k). 

By  a  local  act,  certain  guardians,  &c,  of  the  poor  were  incorporated 
and  ordered  to  hold  courts  at  which  rate-payers  might  object  to  their 
proceedings ;  and  if  the  matter  could  not  be  then  settled,  it  was  to  be 
adjourned  to  the  next  court,  to  be  then  ^*  finally  heard  and  deter- 
mined. By  another  clause,  any  person  aggrieved  by  any  thing  done 
in  pursuance  of  the  act,  *  and  for  which  no  further  mode  of  relief 
was  already  appointed,'  might  appeal  to  the  quarter  sessions  to  be 
holden  within  four  calendar  months  next  after  the  cause  of  complaint 
should  have  arisen."  The  directors  ordered  certain  payments  to  be 
made  for  sums  due  on  annuities  and  interest  on  loans  previously 
granted  and  incurred.  A  rate-payer  appealed  within  four  months 
after  the  date  of  their  order.  Held  that  the  borrowing  the  money  and 
granting  the  annuities  were  not  the  "  cause  of  complaint,"  bat  the 
being  burdened  in  respect  of  the  payments  by  the  making  the  order ; 
and  the  sessions  were  ordered  to  hear  the  appeal  (/).  The  court  also 
held  that  the  act  did  not  confine  the  party  to  the  remedy  before  the 
directors. 

Where  a  local  act  gave  an  appeal  against  a  mtef  first  to  a  borough 
sessions,  and  then  against  their  order  to  the  county  sessions,  the 
appellant  was  confined  to  the  original  grounds  of  appeal  urged  at 
the  borough  sessions,  though  he  might  bring  forward^dditional  evi- 
dence (m). 


(0  It.  ▼.  7%cifr,  3  B.  Si  C.  544.  See 
alBO  Blakemore  ▼.  Olemorgan  Ctmal 
Cbmpmiy,  3  Y.  Sc  J.  60. 

{k)  R.  ▼.  Keta  (Juitictt),  9  B.  Si  C. 
283.  SetRtff,  v.  Haine9,  wrpud  Q.  B. 
Ttin.  1845. 


(/)  Jt.  ▼.  Salap  (Juitieei),  2  B.  &  Adol. 
145. 

(»)  R.  Y.  Sh/M  (Jmtiem),  1  B.  & 
AM.  640;  and  see  It.  t.  TWAer^iala^ 
page,  and  pott. 


1 


630 


HOTICES  or   APPEAL   IN   OBHERAL. 


I 


Notice  of  Appeal^  in  what  ca$e$  made  requisite  (y  Statute,] — ^The 
statutes  wbich  graDt  an  appeal  from  the  order  or  convictioa  of  justices 
commonly  annex  certain  conditions  precedent  to  the  taking  advantage  of 
that  privilege,  e.  g,  the  giving  reasonable  notice  (0  to  them,  and  enter- 
ing into  recognizance  to  prosecute  the  appeal.    Where  this  is  the  case, 
the  directions  of  the  legislature  must  be  strictly  complied  with  before 
entering  the  appeal :   and  no  contrary  practice  of  the  sessions  will 
avail  («)•    But  uidess  notice  of  appeal  be  thus  expressly  required  by 
statute,  none  appears  necessary  even  in  compliance  with  the  practice  of 
a  sessions,  particularly  where  the  party  is  directed  by  any  act  to  enter 
into  a  recognizance  to  appear  at  the  next  sessions  to  prosecute  his  appeal, 
and  enters  into  it  accordingly  («).    For,  under  such  circumstances,  the 
entry  into  recognisance  waa  held  equivalent  to  notice  to  the  informer  and 
the  convicting  magistrate  of  this  intention  to  appeal,  so  that  any  farther 
notice  to  him  became  unnecessary,  and  the  sessions  were  bound  to  hear 
die  appeal;  notwithstanding  that,  by  the  practice  of  the  particular  lesr 
sions,  eight  days*  notice  of  appeal  was  requisite  in  all  cases  to  be  giren 
by  the  appellant  to  the  respondent  («).    The  practice  of  the  sessioDi 
can  only  compel  eight  days'  notice  to  be  given  in  those  cases  where 
som€  notice  is  prescribed  by  the  statute,  without  more  explicit  directioa 
therein  (y) ;  for  otherwise,  by  the  act  subjudice  in  R.  v.  Kent,  tf  the  oon- 
viction  was  made  seven  days  before  the  sessions,  the  party  grieved  must 
have  appealed  to  those  sessions,  and  yet  could  not  give  the  {eight  dijs') 
notice  prescribed  by  the  practice  (z).    Nor  can  the  practice  of  the  les- 
sions,  requiring  a  notice  of  appeal  against  an  order  or  conricdon  of 
justices  out  of  sessions,  to  be  served  on  every  justice  who  is  a  party  to 
it,  avail,  if  the  act  which  gave  the  appeal  does  not  direct  any  nch 
notice ;  for  that  would  be  to  introduce  a  new  condition  of  appeal  not 
to  be  found  in  the  act  (a). 

As  to  written  or  verbal  Notices  of  Appeal;  and  kerein  of  Tins 
of  gmng  ''  Reasonable  Notice  "  of  Appeal  by  Practice  of  Set- 

258,  dedded  on  55  O.  ULa  M,  ■- tl» 
(local  and  penooal  aot). 

(m)  Per  JSMvyii,  J.,  Mi. 

Is)  R,  ▼. ■■      ' 


(0  Seelii^. 

(m)  JL  V.  LineolnsMrs(/U9tiee»),^B. 
h  Cr.  548. 

(#)  JLr.BstsiP {Justices), 4B.9iAld. 
276  coBi  50  G.  III.  e.  48,  now  repealed). 
See  M.  V.  MUmrms  {Gkspeiwmrdmui),  5 
Iff.  a  8. 148.  In  Jt.  T.  &M«,  the  eiaht 
dajiP  notice  of  appeal,  required  l>7  the 
lenioei  practice,  had  been  in  fact  given 
to  tlM  conTictinr  magistrate,  hnt  not  to 
the  resmodeat  (the  informer). 

(y)  ML  V.  Kmti  (Jmsties^,  6  M.  ft  8. 


v-y  «.  ..  St^orMin  {Jwstktt),* 
Adol.  ft  E.  842 ;  6  Ner.  ft  BliB.  477, 
on  53  O.  IIL  c  127,  s.a.  Ag» 
lydnit  order  of  jniticae  Ibr  net  fsfst 
achnrehrate;  notkewesMnedaa  w 
chnrchwardent— the  ceart  did  ■^'*" 
presely  hold  ofsn  that  aolioe  " 

~     theaol. 
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notice  of  appeal,  will  not  entitle  the  appellant  to  enter  an  appeal,  of 
the  sessions  to  hear  it,  if  the  entering  into  a  recognizance  was  also  made 
by  the  act  a  condition  precedent  to  such  entry,  but  was  not  complied 
with  (A)  :  and  that  this  rule  applies,  d  fortiori,  where  neither  the  no- 
tice nor  recognizance  made  necessary  by  the  statute  had  been  gi?eib 
notwithstanding  the  practice  of  the  sessions  to  dispense  with  them  where 
it  was  only  sought  to  enter  and  respite  the  appeal  to  the  ensuing  ses- 
sion (t).     We  will  now  consider  the 

Time  for  giving  Notice  of  Appeal  where  fixed  by  Statute,  See 
ante,  pp.  619 — 628.] — If  a  statute  points  out  the  length  of  time  within 
which  a  notice  should  be  given  before  any  appeal,  its  provisions  must 
be  strictly  obeyed,  and  cannot  be  infringed  by  any  practice  of  sessions. 
'^  Ten  days*  notice  *'  means  ten  days,  one  day  exclusive,  as  it  would 
seem,  of  the  first  day,  and  the  other  inclusive  (k).  But  ''  ten  clear 
days'  notice  before  the  sessions,"  means  a  notice  of  ten  perfect  inter- 
vening days  between  the  act  done,  e.  g.  the  service,  and  the  first  day 
of  the  sessions ;  and  &  service  of  a  notice  of  appeal,  exclusive  of  the 
first  and  including  the  last  day,  for  the  19th,  that  being  the  first  day 
of  the  sessions,  was  accordingly  held  insufiicient  (/). 

*'  Fourteen  days'  notice  at  least,**  in  the  lords*  act,  has  been  held  to 
mean  fourteen  clear  days  (m).  Tlie  same  construction  is  put  on  the 
words  *^  at  least  one  calendar  month,"  in  the  act,  regulating  notices  io 
actions  against  justices  (n).     *'  Immediate  "  notice  of  an  appeal  was 


(h)  jR.  V.  O^ordihire  {Jwitien),  1  M. 
ft  S.  446. 

(t)  jR.  T.  lAncohuMre  (/nf/iew),  3 

B.  ft  Cr.  548. 

{k)  R,  T.  Y9rk9hMr€  (jM»tic€9,W. R,), 
in  re  Bower,  on  55  6.  III.  c.  68,  a.  3, 
ft  case  of  stopping  a  mj,  4  B.  ft  Adol. 
685;  relied  on  per  curiam,  in  JR.  ▼. 
Gffodenought  2  Adol.  &  E.  465 ;  jR.  ▼. 
Yoriehire  (Juetieee,  W.  R.),  5  B.  ft  Adol. 
667 ;  R.  V.  Sitffordehire  {Jtutieee),  4 
Ad.  ft  E.  842,  and  any  rale  of  aeaaionB 
practice  to  the  contrary,  e.  g,  ezclnaife 
of  both  days,  wonld  be  controlled  by 
the  conrt  of  queen's  bench,  ibid.  /  and 
see  R,  ▼.  Laneaekire  {Juetieee),  7  B.  ft 

C.  691 ;  another  case  against  the  «/«#• 
tieee  qf  rorkehire,  Weet  Riding,  5  B.  ft 
Adol.  666;  1  NcT.ft  Man.  426;  andii. 
▼.  Stqfordekire  (Juete.),  6  Ner.  ft  Man. 
477 ;  4  Ad.  ft  E.  842.  Howe?er,  in  a 
later  case,  where  the  practice  of  sessions 
required  fourteen  days'  notice  of  try- 
ing a  respited  appeal,  and  the  sesdona 


relnsed  to  hear  the  appeal  for  want  of 
such  notice,  Petteeon,  J.,  refused  a  imbi- 
damue,  R.  ▼.  M&nmouikekire  {Jwetiett), 
1  Harr.  &W.  111. 

(0  jR.  T.  Her^ardeMre  (Juetieet),  3 
B.  ft  Aid.  581 ;  and  see  Rokerter,  SUetft 
13  East,  21. 

(m)  Zouek  ▼.  Bmpeeg,  4  B.  ft  AM. 
522.  R.Y. Salop  {Juetieee),SAd.A^ 
173;  1  Per.  ft  D.  249;  R.  ▼.  Dtr^' 
ehire  {Juetieee),  1  Ne?.  ft  P.  148,  n. ;  6 
Ad.  ft  E.  612,  n. ;  4  Ad.  ft  B.  781 ;  end 
Reg.  Gen.  Hil.  2  W.  lY.  No.  VIH.; 
and  HU.  6  W.  IV.  a.  5. 

(ii)  VU.  24  O.  II.  e.44,s.  I.  ^mV 
▼.  Hi^^on,  6  M.  ft  W.  49.  So  on  2  6. 
II.  c.  23,  s.  23,  enacting  that  no  attor- 
ney shaU  sue  for  his  biU  "  until  the  ex- 
piralion  of  one  month  or  more"  sfter 
dellYering  it,  the  month  is  redioned  ex- 
clusive of  the  days  of  deihenog  end 
bringing  the  action,  Bbmt  ▼.  ffeelffi  ^ 
Ad.  ft  E.  577 ;  3  Nev.  ft  Per.  553. 
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required  by  1  G.  IV.  c.  66^  s.  5  (now  repealed).  The  coart  held  that 
a  notice  not  given  till  seven  days  after  the  date  of  the  conYiction,  was 
not  prompt  enough  to  justify  the  sessions  in  entertaining  the  appeal,  but 
they  would  not  say  that  **  immediate  *'  must  be  construed  so  strictly 
as  to  require  the  notice  to  be  given  forthwith  on  conviction  (o). 
However,  '*  forthwith  "  is  now  said  only  to  mean  ^*  in  reasonable 
^c  '*  (Ph  Other  analogous  cases  will  be  found  stated  in  the  chapter 
on  Convictions  {q). 

Of  the  Title  f  Direction,  and  Contents  of  written  Notices  of  Appeal 
"hy  and  to  whom  gioen^  how  served^  and  herein  of  Grounds  ofAp^ 
peal  generally.] — The  notice  may  well  be  intituled  in  the  same  manner 
as  the  order  or  conviction  intended  to  be  appealed  against,  and  which 
may  be  recited  in  it.  It  should  be  directed  to  the  parties  described  by 
tbe  particular  statute,  or,  in  the  absence  of  any  such  express  direction, 
to  such  other  persons  as  have  been  already  shown  to  be  respondents (r), 
hj  their  names  and  additions.  If  directed  to  magistrates,  their  names 
and  office  of  justices  for  the  county,  borough,  &c.  should  be  stated.  If 
by  or  to  panah  officers,  describing  them  as  churchwardens  and  over- 
leers  will,  it  appears,  suffice  without  naming  them.  But  if  an  appeal 
is  given  to  the  holder  of  a  particular  office,  the  notice  must  state  the 
appellant  to  be  such  holder.  If  the  condition  of  bringing  the  appeal  is, 
that  the  appellant  is  aggrieved,  we  have  seen  that  that  must  appear  on 
the  face  of  the  notice,  either  in  terms,  or  as  necessarily  resulting  and 
self-evident  from  the  facts  there  stated  (s). 

Where  questions  have  arisen  as  to  variances  between  the  direction  of 
notices  of  appeal  against  orders  of  removal,  and  those  orders  themselves, 
the  power  of  the  sessions  to  amend  the  orders,  &c.,  for  mere  informality, 
according  to  6  G.  II.  c.  19,  s.  1,  has  been  recognized  (t)« 

A  condition  commonly  annexed  to  an  appeal  conferred  by  modern 
ttatates  is,  that  the  appellant  shall,  in  his  notice,  state  the  particular 
grounds  or  causes  and  matters  on  which  he  intends  to  support  his 
appeal ;  and  where  this  is  required,  a  mere  recital  in  the  notice,  of  the 
order,  &c.  appealed  against,  or  of  its  substance,  without  describing  the 


S)  R.  V.  Htmiingdoiuhire  (Jfutieti),  tptmdmttf  p.  618. 

.  &  R.  588 ;  2  D.  &  R.  Mag.  Cas.  (•)  See  ante,  p.  618. 

»*,  8.  C.  (0  R.  ▼.  Singley  (Inh.),4  B.  8t  Adol. 

ip)  Beff,j,Woree$t€nkir€(Juttiee§),  567,  n.;    R.  ▼.    Carmarthetuhiref  id. 

7  D.  ?.  C.  789.  563 ;  1  Nev.  &  Man.  268,  pwt,  Chap. 

(9)  See  Grace  t.  Climch,  ifc,  X.  8.  13. 
(r)  See  ante,  Partiu  to  Appeal— Re- 


%, 
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intended  objections  to  it,  will  not  inffice  («).  Thai,  merel j  itating  in 
ft  BOtioe  of  appeal  ander  41  O.  III.  c.  23,  a.  4,  tliat  the  appeflent 
against  overaeers'  accounts  objects  to  certain  items  in  tliem,  withoat 
adding  why,  was  held  an  insufficient  description  of  the  "  paiticakr 
causes  or  gronndaof  appeal"  requiied  by  that  act(x) ;  for  the  groundt 
should  be  stated  in  a  specific  manner,  so  that  the  objections  raised  may 
be  known  to  the  justices  and  parties  concerned,  before  the  appeal  comet 
to  bearing  (y).  Again,  an  appeal  against  a  rate  for  a  defect  appearing 
on  the  face  of  it,  cannot  be  heard  unless  the  notice  specify  the  defect(2). 
Where  the  statement  in  the  notice  discloses  an  appeal  on  the  merits 
against  a  conviction,  and  not  on  a  formal  matter  only,  it  will  be  suffi- 
cient, though  not  stated  with  the  technical  particularity  leqaired  in 
pleading.  Thus  the  vagrant  act,  5  G.  IV.  c.  83,  s.  14,  requires  the 
appellant  to  give  notice  in  writing  of  his  appeal,  '*  and  of  the  ^rcmd 
thereof.  A  party  being  convicted  under  s.  4,  as  a  rogrue  and  vagabond, 
for  obscenely  exposing  his  person  in  a  place  of  public  resort,  with  intent 
to  insult  a  female,  stated  in  his  notice  as  the  ground  of  appeal, ''  that 
he  was  not  guilty  of  the  said  offence ; "  and  it  was  held  sufficient,  si 
disputing  all  the  facts  necessary  to  be  proved  to  support  the  conviction 
on  the  merits  (a). 

The  notice  of  appeal  should  in  general  be  left  aft  the  place  of  abode 
of  each  respondent,  unless  personal  service  is  made  necessary  by  statute. 
It  seems  that  it  cannot  be  properly  served  on  a  Sunday,  and  if  the  but 
day  for  serving  it  fall  on  Sunday,  the  service  on  Monday  will  be  too 
late,  so  it  should  be  made  on  the  Saturday  (&)•  If  m<He  than  one  ma- 
gistrate acts  in  making  an  order,  &c.,  or  conviction,  though  they  pro- 
ceed on  joint  authority,  it  is  not  sufficient  to  serve  one  of  them  with 
a  notice  of  appeal  (c),  though  directed  to  both  {d). 


Siatinff  Qraundi  of  Appeal  under  Statutee. }—Thn  important  subject 
is  treated  of  in  later  pages,  where  the  particular  appeals  against  poof'i 
rates,  orders  of  removal,  Sic.  are  considered. 


(«)  JL  T.  Oi^fiardMn  (JtuHem),  1 
B.  &  C.  279 ;  2  Dowl.  &  Ry.  426,  on 
old  btitardy  aet,  49  O.  III.  c.  68,  a.  S. 

(m)  Reg.  ▼.  Skeard,  2  B.  &  C  856. 

(f)  R,  ▼.  Wetimmr€Umd(Jmtiket)^  10 
B.  Si  Cr.  226. 

(m)  JL  ▼.  JBrMny«rtf  (JkJI.},  8  B.  Si  C. 
S40t  2  Man.  &  Ry.  280. 

(a)  B.  T.  Newettiih-om'7)fm  {/»^ 
ii€9i),  and  MO  1  M.  &  S.  411. 


(k)  Sm  R^.  v.  MUdimee  (/mikm), 
12  L.  J.  (M.  C.)  59. 

(c)  Rep.  V.  aUtUre  (Jmikm),  ^  ft 
Rigiv,  11  Ad.  &  E.  139,  oveirnUiis  «- 
tra.jndicial  diflHon  of  CokrUff  J*i  >> 
R.  V.  SkftMMin  (Jutikei),  4  Ad.* 
£.  842 ;  6  Nov.  &  Man.  679. 

(d)  Reg.  T.  B§4fmrdMn 
id.  134. 
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As  iagwmg  NcHes  oftrymg  Appeal  whiek  ha»  been  Respited  h§ 
Order  ofpnmeme  5f»ioii#.]— Whether  after  an  appeal  against  an  order 
of  reDO>va]  had  been  entered  and  respited  at  one  session^  and  a  copy 
of  the  order  of  respite  was  duly  served  on  the  respondents,  the  general 
rales  of  kw  made  it  also  requisite  to  g^  them  notice  of  trying  it  at 
the  session  to  which  the  respite  was  granted,  was  debated  in  R.  t. 
Lambeik  (e) ;  and  held  in  the  negative^  the  service  of  the  cwder  of 
respite  being  considered  a  substantial  notice  of  trying  the  appeal  at 
the  next  session,  without  more(/).  Soif  astatute  giresapartyaright 
of  appeal  on  entering  into  a  recognisance  without  requiring  a  notice  of 
appeal,  he  may  enter  his  appeal  and  get  it  respited  at  the  next  session, 
haring  previously  entered  into  such  recognizance,  without  notice  to  the 
otherside  (g). 

But  if,  after  appeal  is  entered  and  respited,  the  practice  of  the 
particuiar  session  requires  the  giving  to  respondents  a  particular 
notice  of  trying  it,  that  practice  must  be  complied  with,  or  the  ses- 
aon  may  dismiss  it  altogether  (A) ;  for  after  it  was  once  entered, 
the  appellant  was  bound  to  conform  to  the  practice,  though  as  no 
mtioe  was  required  by  the  statute  giving  the  appeal,  it  would 
bsfe  been  unnecessary  If  he  had  tried  his  appeal  at  the  first  sessions 
initead  of  having  it  respited  (t).  A  local  act  required  ten  days* 
notice  of  appeal  without  providing  anything  as  to  notice  of  trying 
fttpiied  appeals  ;  a  notice  of  appeal  was  duly  served  for  a  partis 
cttlar  session ;  the  appeal  was  there  respited  at  the  instance  of  the 
tppellants ;  and  the  question  at  the  second  session  was,  whether  the 
appellant,  after  such  respite,  was  obliged  to  prove  service  of  a  notice 
to  try  at  that  session.  Pattesan,  J.,  said,  **  if  that  is  necessary,  it  must 
be  80  either  by  the  practice  of  the  sessions  (A),  or  by  general  rules 
of  law.  Now  JR.  V.  Lambeth  shows  that  the  latter  do  not  require 
ach  a  notice ;  nor  is  any  rule  of  practice  at  the  sessions  produced  re- 
qairiog  it.  If  any  had  been  shown,  it  might  perhaps  have  been  too 
much  to  say  that  such  a  practice  was  illegal,  and  ought  not  to  be 


(«)SD.*R.ft40.  SasSD.P.a 
r  it  eoald  not  have  been  eerved 
^the  eppeUantt  te  saj  other  parpoee, 
*  udentood  bf  nepondente  in  ei^ 
itbcr  light. 

CO  S,  Ci  Sep.  ▼•  JBeraet  mtd  m^ 
Klar,  2  G.  &  D.  233 ;  tee  JL  V.  Mm- 
■iiirtiiliy  (/MtfoM),  mtie,  p.  632. 
Ifakias  a  cMte  a  remmui,  has  a  Hlw 
g>yJMrrfv.J>rffar,l  P.&R.16. 
(f)  1  Ban's  J.  hf  Chitty  174,  29th 


edit. 

(A)  See  laat  note.  Aaon.  Stra.  315. 
See  2  B.  &  Aid,  696;  3  Eart,  342;  1 
D.  &  R.  341 1  6  B.  &  AdoL  673;  and 
jpoti,  p.  657f  ei  to  coatxol  of  Q.  B.  over 
aaaalona  praetioe. 

(0  Ji.T.fi;a/^(/MKM»),2B.&AId. 
694.  (Appeal  apdnat  eoBTiction  on  a 
game  act). 

(A)  Aa  for  initawee  in  Qsfordahire,  1 
]i.&8.446. 
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abided  by"  (/)•  lodeed,  in  a  former  case  not  then  cited,  AUoi^  C.  J., 
had  declared  the  rule  of  practice  at  the  Bucks  sessions,  that  in  case  of 
an  appeal  respited  at  the  instance  of  either  of  the  parties,  fresh  notice 
of  trial  should  be  given,  to  be  very  reasonable ;  though  in  that  case, 
which  was  very  peculiar,  as  the  postponement  of  the  appeal  took  pboe 
in  consequence  of  an  equal  division  of  the  magistrates,  that  rule  was 
disregarded,  it  being  considered  that  an  adjournment  rather  than  a 
respite  had  taken  place  (m). 

Where  a  notice  of  appeal  (against  a  rate)  containing  the  grounds  of 
appeal,  was  served  in  due  time  for  trial  at  the  first  sessions,  and  was 
ready  for  proof  there,  but  was  not  proved  or  admitted,  the  reqHmdenU 
obtaining  an  order  of  respite  on  payment  of  costs,  whereupon  the 
notice  was  handed  to  the  clerk  of  the  peace,  who  made  out  the  order 
of  respite,  inserting  in  it  the  grounds  of  appeal ;  the  king's  bench  held, 
that  as  the  respondent  had  acted  on  the  notice,  the  appellant  was 
entitled  to  be  heard  at  the  following  sessions  without  proving  anj 
notice  of  appeal  (n).  No  practice  of  the  sessions  appeared  in  the  case 
last  cited. 

However,  in  a  previous  instance,  where  the  hearing  of  an  appeal 
had  been  respited  to  the  next  sessions  on  the  respondents  motion, 
and  for  their  accommodation  in  the  absence  of  a  witness,  it  was 
held  that  a  rule  of  the  quarter  sessions'  practice,  that  in  cases  of 
respited  appeab  ten  days'  notice  in  writing  shall  be  given  by  appellants 
to  respondents,  did  not  apply  to  the  case  before  them,  in  which  the 
respondents,  by  dcsirii^  to  respite  the  appeal,  agreed  in  effect  to  be 
ready  to  try  at  the  next  sessions  without  notice  (o).  When  an  appeal 
has  been  entered  at  a  sessions,  and  there  adjourned  for  convenience  of 
ooonselon  both  sides,  the  jnslioesof  theadjoamed  sessions  may  reqaire 
proof  of  the  notice  of  appeal  (p)  notwithstanding,  bat  not  of  a  strictlj 

fue  to  hear  the  appal,  WMmJamat  Ua 
tD  eoiipd  thea. 

(•)  M.  ▼.  LiaiMf  (jMMiiem),  6  1I.& 
S.  379.  Biylfy,  J.,  added  tiiat  tlie  fo- 
MM  rak  of  praeKice  applied  only  to 
Ae  coauMn  caae  of  cntfy  and  rapttias 

la  doae  m  aaay  cix* 
of  CMne,  Ae  appdbatB  Bot 

fUly  aiCiafied  tlWBMehei  of 

oTttecMa;  a^aeaJLv. 

«Mr«k*M!itatsaMM,b«Ktke^rpeal.      Art/WdUUrv  (JMieet),  4  B.  ft  AdoL 

at  »tt<«>c»  €>f  iittf  fiiMti.  wm  HiiViad.      Ml;  JLt.  rardaftirv  (/Mfeet,  IT.  Jt), 

Mid  tW  Mdcr  «r  liimiM  smtiB«  tte      1  Ad.  &  K.  €•«. 

MMtv  ««MNidM  tW  fi««««  aC  appMl,  C^>  iby.   ▼.    JfidtfTfiar    (Muiktt). 

%mAmm9m^9Atm  tte  uii  jaiiiari  am      irUlHBia,  J.,Brileovt,12L.J.(II.C.) 

<l^  W^iw  tfc»  »»at  wwiit ■!.  —  fJartfcar      ML 


a\  Jt  ▼.  rarddUrv  (JMicet,  IT.  IL), 
S  EL  ft  Ad.  C7S,  €74.  See  €M.  ft  8. 
as,  «ad  tlik  CM  fortker  illHCnicd  IB  a 

(,ftMlii(w\  S IX  P.  (xVeS,  jiai#. 

{mi\  Jt  ▼.  BMdt  ( AiKiMt),  a  IX  ft  R. 
14S«  BMl«r  T^ffm,  1»2&. 

V«^  Jt  T.  JftiV^dyMw  (JMiMt),  4 
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regular  notice  of  trial  for  the  adjourned  seseions  (9).  Where  the  legisla- 
ture has  only  required  reasonable  notice  of  appeal  against  an  order  of 
remoTal,  the  sessions  haYe  no  power  to  require  any  other  notice,  «.  g. 
by  resolving^  that  whenever  an  appeal  against  an  order  of  removal 
shall  be  entered  and  respited,  notice  thereof  shall,  within  one  month 
after  such  entry  and  respite,  be  given  to  the  officers  of  the  removing 
parish  (r). 

Where  an  appeal  against  an  order  of  removal  was  entered  and 
respited  at  a  particular  sessions,  in  pursuance  of  previous  notice  to  that 
porpoae,  as  also  that  the  appeal  would  be  tried  with  effect  at  the  fol- 
lowing  session,  the  court  is  reported  in  one  case  to  have  held  that  a 
negociation  for  arrangement,  which  went  off  in  the  interval,  did  not 
exonerate  the  appellants  from  giving  the  usual,  viz,  a  fresh,  notice  to 
try  at  the  second  sessions,  before  they  could  be  heard  there  (5).  An 
adjournment  of  an  appeal  to  the  following  session,  on  account  of  an 
equal  division  of  opinion  on  the  bench,  will  not  oblige  an  appellant  to 
give  fresh  notice  of  trying  it,  though  that  be  the  usual  practice  on 
adjourned  appeals  (/)•  Where  a  court  of  quarter  sessions  dismissed  a 
respited  appeal  for  want  of  proving  a  notice  of  trying  it  at  the  sessions, 
to  which  it  had  been  respited,  such  proof  not  being  required  either  by 
the  act  which  gave  the  appeal,  or  their  own  practice,  the  court  ordered 
them  to  hear  it  («).  For  more  particulars  see  post^  Chap.  X.  section  1 ; 
or  against  an  order  of  removal,  Chap.  XI.  section  2. 


(9)8emN€.  SeeB.r.Gi(me€it0nk$re 

(r)  R.  T.  NoifM  (JuBtiem),  5  B.  & 
Adol.  990.  MMuUmuu  issued  to  compel 
a  hesring  of  the  appeaL 

(«)  R.  T.  Bite*  (/nffftCM),  2  Cliit.  R. 
385,  Hfl.  1820.  The  practice  of  the 
lenioiis  is  not  distinctlj  stated,  bnt  ap- 
pears to  have  bem  the  foundation  of  the 
juigiDent. 

(0  Jt.  T.  BMtfJN  (JtuHeei),  ani§,  p. 
636.  ' 

(«)  R.  y.  W€9i  Bidhtg,  Vorktkire  {Jub^ 
fien,)  in  Bowv  t.  AecfnmU  o/Melikam 
helonare,  5  B.  8c  Adol.  667.  A  local 
>ct  eaabled  parties  in  certain  cases  to 
>ppeal  to  quarter  sessions  on  giving  ten 


days'  notice,  bnt  did  not  prescribe  that 
if  the  appeal  was  respited,  farther  notice 
should  be  given  of  trying  it ;  nor  did  the 
sessions  appear  to  have  any  rdle  of  prac- 
tice requiring  such  notice.  Notice  of 
appeal  was  given  in  due  time  according 
to  the  act,  for  the  January  session,  ac- 
companied by  notice  that  the  appellant 
would  there  move  the  respite  of  the 
hearing  to  the  April  session.  It  was 
respited  accordingly,  but  the  April  ses- 
sion, after  refosing  a  motion  for  further 
respite,  held,  that  before  the  appellant 
could  go  on  to  try  the  appeal,  he  was 
bound  to  prove  his  notice  of  appeal,  not 
for  the  original  January  session,  but  of 
the  respited  appeal  for  the  then  session. 
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SECTION  IV. 
Of  thb  Bntrt,  Callivg  on,  Rsspiniro  or  AnjoirswnrG,  Hsau- 

IKO,      AHD     DbTBRMINATIOV      OF     APFSAIA      AT     THE     QVA&TKI 

Sbssionb. 

The  names  of  the  parties  to  each  appeal  should  be  famished  by  the 
appellants  to  the  clerk  of  tlie  peace,  who  should  enter  on  a  separate 
paper  the  names  of  each  (a?)  appeal  in  the  order  in  which  he  receives 
them.  The  justices  at  adjourned  quarter  sessions  were  held  right  in  re- 
fusing to  receive  an  appeal  the  entry  of  which  had  been  refused  at  the 
original  session,  for  want  of  the  notice  of  appeal  and  recognizance 
required  by  an  act  which  gave  an  appeal  to  the  **  next  general  qnarter 
sessions,"  but  directed  that  no  such  appeal  should  be  "  brought,  recelYed, 
or  heard,"  unless  such  notice  or  recognizance  should  be  given,  &c.  (y). 

The  time  within  which  an  appeal  must  be  entered  at  the  sessiooi, 
is  fixed  by  the  practice  of  each  sessions ;  but  if  it  be  entered  in  time 
a  motion  to  respite  it  may  be  made  at  a  later  period  of  the  sessions. 

The  appeals  are  usually  called  on  for  hearing  in  the  order  in  wbidi 
they  stand  in  the  paper  of  the  clerk  of  the  peace.  This  is,  howerer, 
subject  to  any  other  arrangement  which  may  be  made  by  the  conit ; 
who  may  exercise  their  discretion  in  taking  them  in  any  order  which 
public  convenience  or  particular  circumstances,  as  in  the  case  of  manj 
persons  attending  from  a  great  distance,  or  of  the  necessary  attendance 
of  jurors,  in  appeals  under  some  statutes,  may  appear  to  them  to  make 
convenient  for  the  more  effectual  attainment  of  justice. 

The  first  proper  step,  after  calling  on  the  appeal,  if  against  a  oos- 
yiction,  (p  for  the  clerk  of  the  peace  to  read  the  reconi  of  the  conviction 
appealed  against,  as  returned  by  the  magistrate  to  the  sessions  (<). 
If  the  appeal  is  against  an  order  of  justices,  the  sessions  having  no 
original  jurisdiction,  but  only  power  to  quash  or  afiSrm  the  order  (a), 
cannot  proceed  till  the  existence  of  the  order  is  shown.  If  it  ii 
not  already  filed  at  the  sessions,  (as  to  which,  Gh.  XIII.  Sect 
13,)  the  appellants  must  produce  the  original  order,  if  an  original 


(«)  A  miifakft  of  a  derk  of  the  peace 
in  statiog  three  appeals  as  one,  which 
from  particolar  circamstances  was  over- 
looked at  the  sessions,  bat  became  after- 
wards material,  wasameoded by  the  king's 
bench  in  R,  y,  Weti  Itiding,  York9hlrB 
(Ju8tiee9),  4  B.  &  Adol.  685. 

(y)  B,  ▼.  Limeoinihire  {Ju9lie§t),  3  B. 
&  Cr.  548.  Dedded  on  49  O.  ill.  e. 
68,  s.  7,  bastardy  act;  and  disregarding 
M.  ▼.  Cbyt/on,  1  Sid.  149. 


(«)  When  so  returned,  it  is  the  only 
one  of  which  the  sessioBS  wiU  take  notioe, 
and  a  mere  formal  mistake  in  a  eofjf 
given  to  the  appellant,  wiD  not  aflbrd 
ground  for  qnashing  tiie  original  lo  re- 
tamed,  JL  T.  Aliem^  15  East,  336, 346; 
Paley  on  Conv.  266,  Srd  edit  Sea  h 
r9  Bix,  4  D.  &  R.  352 ;  JL  V.  Barker, 
1  East,  186,  and  yofi,  Mf.  OmsMoMi 
Chap.  VII.  s.  3. 

(a)  2  Nolan,  4th  ed.  547,  548. 
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has  beeo  fcrfed  on  them,  whkli  the  clerk  of  the  peace  will  now  lead. 
If  it  is  not  prodoced,  and  has  been  traced  to  the  hands  of  the  ra- 
sp(Nident  parah-officersy  then  unless  notice  to  prodnoe  it  at  the  heariof^ 
has  been  given  to  them  by  the  appellants,  no  copy  which  may  hmre 
been  aenred  on  the  latter  can  be  pat  in  for  this  porpoie  by  them  (&), 
nor  will  such  a  notice  to  produce  be  dispensed  with  by  showing  that  it 
bas  been  lost  or  destroyed  since  it  was  in  the  custody  of  the  respond- 
ents (e).  The  notice  of  appeal,  as  well  as  the  entry  into  recognizanoey 
if  required  by  statute  as  conditions  precedent  to  the  right  of  appeal, 
must  next  be  proved  or  admitted  whether  it  is  intended  to  try,  or  only 
to  move  to  respite  the  hearing;  for  tfll  it  is  made  to  appear  to  the  court 
that  the  appeal  is  duly  lodged  at  the  proper  sessions,  as  well  as  that  due 
notice  has  been  given,  and  recognizance  entered  into,  where  so  required 
by  the  act  applicable  to  the  appeal,  their  jurisdiction  to  hear  or  adjourn 
it  will  not  attach. 

The  neglect  of  any  one  of  the  above  preliminaries,  or  of  other  like 
matters  specially  required  by  any  statute,  will  have  the  effect  of  prevent- 
ing the  sessions  from  entering  or  receiving,  or  dealing  with  the  appeal 
in  any  manner ;  for,  till  it  is  regularly  brought  before  them  by  com- 
pltance  with  the  provisions  of  the  act,  it  cannot  be  entertained,  even  for 
the  purpose  of  adjourning  it  only,  as  the  sessions  cannot  thus  acquire  a 
jurisdiction  by  an  act  of  their  own  (cf) ;  and  all  they  can  do  is  to  dismiss 
it  (e).  If  the  act  which  gives  the  appeal  requires  notice,  and  a  state- 
ment therein  of  the  grounds  of  appeal,  the  appellant  cannot  travel  ovt 
of  the  notice  either  of  the  sessions,  or  even  in  the  court  of  queen's  bendi, 
thoQgh  the  objection  appears  on  the  face  of  a  special  case  sent  there  (/) ; 
but  if  the  grounds  are  not  so  required  to  be  alleged,  he  may ;  unless 
tbe  respondent  is  misled  by  it,  in  which  case  it  is  clear  the  sessions 
should  adjourn  the  appeal  (g).  A  respondent  may  so  waive  proof  of 
notice  of  appeal,  or  admit  it,  as  to  make  proof  of  it  unnecessary  (4). 

{ifieg.  y.  Snnex  (Jutiieea),  9  D.  P. 
C.  125.  Per  Paiimom,  J.,  approving  1 
Bom's  Jostioey  tit.  Appeal,  s.  5,  29th 
ed.  165 ;  nor  b  thia  altered  bj  4  &  5  W. 
IV.  c.  76,  a.  79  or  81. 

Mr.  Nolan  aaji  it  ia  the  safeat  way  to 
•enre  the  panper  with  notioe  to  produce 
tbe  original,  flitiag  Jla*  V.  KvrJAp  (SiB- 
phen),  Barr.  Set.  C.  664, and  alao  to  give 
aotioe  to  the  jnalioe  Co  ratam  any  order 
which  is  in  hia  poaaeaaion  to  the  tessioni. 

(e)  Dm  d,  PkUHpt  v.  MorrU,  3  Ad. 
&E.46;  2Phm.  Ev.9thed.216.  See 
also  Skarpe  v.  Lambe  and  tmotktr,  11 
Ad.  ft  E.  805,  that  even  eipren  admia« 
BOQ  bj  an  oppoaite  party  that  a  partiea- 
lu  paper  ia  a  copy  (not  sayiag  earreei 


copy)  of  the  original,  will  not  diapeoae 
with  producing  or  aoconnting  for  aaoh 
originaL 

(<f)  R,  ▼.  (htford»hir§  (Jtuticmt),  1 M. 
&  S.  448 ;  R.  ▼.  Kmg'M  Ltmgley,  Salk. 
•05 ;  R.  ▼.  Lkteolmkin  {Juitiem),  3  B. 
ft  Cr.  548. 

(«)  1  Bum'a  J.,  29th  ed.  165,  anl^eet 
to  being  compelled  to  hear  it  by  eMiMia- 
SMff,  if  wrong  la  refosing  lo  hear  it,  JL 
T.  ^rUttom,  poii, 

(/)  Reg.  ▼.  Outoek  (IM.),  10  Ad. 
Sb  E.  421. 

(s)  R*r.  Weiimortiamd(Ju8tie€9)f  10 
B.  &  C.  226. 

(A)  R.  T.  BtH9  {JtuHcm),  4  B.  & 
AdoL561.    Qsort,  see  6  New.  Caa.  47. 


640 


BNTERIKO   AVD    RESPITING   APPEALS. 


But  in  cases  in  which  no  specific  notice  of  appeal  or  recognixaoce  is 
prescribed  by  statute,  or  in  which  one  or  both  are  required,  but  either 
no  particular  time  is  fixed  for  giving  them,  or  **  reasonable"  notice  is 
required,  the  sessions  must  decide  whether  reasonable  notice  of  appeal 
has  been  given ;  while  in  cases  where  no  notice  need  be  given,  they 
must  decide  whether  the  respondent  has  been  so  far  surprised  by  the 
want  of  it,  or  misled  by  any  notice  which  has  in  fact  been  given,  as 
to  be  unable  to  meet  the  case  without  further  time.  If  they  find  that 
he  has,  or  that  reasonable  notice  has  not  been  given,  they  may  respite 
the  hearing  at  the  instance  of  the  respondent  (t)  on  payment  of  costs, 
or  without  it,  as  they  think  reasonable ;  and  if  they  do  so,  may  respite 
it  without  any  notice  of  appeal  which  may  have  been  actually  given, 
being  proved  or  expressly  admitted. 

Adjournment  of  Hearing  of  an  Appeal  in  the  common  Mode  of 
*'  Entering  and  Respiting,"  or  in  Absence  of  material  Witness.]-^ 
A  power  of  adjourning  the  consideration  of  an  appeal  properly  lodged 
at  the  quarter  sessions  as  above  directed  is  necessarily  incident  to  them 
as  a  court  of  justice,  and  can  only  be  over-ridden  by  positive  enactment 
to  the  contrary  {k)»  Thus,  where  it  was  questionable  whether  the 
statement  of  grounds  of  appeal  against  an  order  of  removal  had  not 
been  served  irregularly,  viz.  on  the  wrong  persons,  in  which  case  bj 
the  act  the  appellant  could  not  be  *'  heard,"  that  word  was  held  not  to 
prevent  the  sessions  at  which  the  appeal  had  been  entered  from  r«- 
ceitnng,  or  after  receiving,  from  adjourning  it  to  the  next  quarter 
sessions,  there  to  be  determined  (/).  On  the  other  hand,  where  the  act 
provided  that  no  appeal  should  be  "  brought,  received^  or  heard,"  in 
default  of  notice  (m),  and  where  the  terms  of  an  act  made  the  giving 
notice  a  condition  precedent  to  entering  the  appeal,  it  was  held  that 
it  could  not  be  adjourned  without  proving  such  notice  {»).  But  if 
the  sessions  think  that  a  respondent  has  been  misled  by  the  terms  in 
which  grounds  of  appeal  have  been  stated,  they  ought  to  adjourn  the 
hearing  (o). 


(0  R.  ▼.  HertM  (Juttieet),  4  B.  & 
Adol.  561.  Thii  power  of  respiting  for 
want  of  reasonable  notice  is  espre§8ljf 
eot^erred  hj  9  6. 1,  c.  7,  s.  8,  in  appeals 
against  orders  of  removal;  and  bj  17 
6.  II.  c.  38,  s.  4,  in  appeals  against 
rates. 

(k)  2  Nol.  P.  L.  536 :  R,  v.  lOmboUim 
(2ia.),  1  N. &  P. 606 ;  6Ad.&E.  603; 
R,  ▼.  Wiltt  (Justices),  13  East,  352. 

(l)  See  last  note,  and  another  case  of 
R,  T.  Wilts  (Justices),  8  B.  &  Cr.  380 ; 


2  M.  &  Ry.  403. 

(m)  R.Y,  Lmeotmskire  (JusOees),  3fi. 
&  Cr.  548;  5  D.  &  By.  347  ;  oa  49  6. 
III.  c.  68,  s.  7. 

(ii)  R.  ▼.  Otfordskire  (Justices),  1 M. 
&  Sel.  446. 

(o)  R,  T.  WsMtmoreUmd  (Justiett),  10 
B.  &  Cr.  226.  Appellant  was  not  bound 
bj  the  act  55  G.  III.  e.  51,  to  kaw 
stated  Miy  grounds  of  appeaL  He  bs4 
also  stated  vnteaable  grounds.  See  1 B. 
&  Adol.  933. 
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Tbe  practice  of  entering  and  retpiHng  appeals  to  the  next  ses- 
flioDs,  as  of  coarse,  except  where  made  imperative,  or  authorized  by 
statate  (p)^  where  **  leasooable  notice''  of  appeal  (that  is,  notice  deter- 
mined by  the  sessions  to  be  reasonable  {ante,  p.  640),  has  not  been  pre* 
Tionsly  given  (9))  seems  very  questionable  (r).  Assuming,  however, 
the  appeal  to  be  properly  entered  so  as  to  give  the  sessions  jurisdiction, 
that  n,  if  all  the  preliminary  conditions  imposed  by  the  statute,  as 
notiee  of  appeal,  &c.,  are  proved  or  admitted  (i),  either  party  may 
move  to  adjourn  the  hearing  to  the  next  quarter  sessions.  Other  cases 
may  occur  in  every  sort  of  appeal,  where  from  the  absence  of  a  material 
witness  it  may  be  fit  to  adjourn  tbe  hearing  (/)•  Even  where  a  statute 
gives  an  appeal  to  a  particular  sessions,  directing  the  justice  of  the 
uiid  sessions  to  hear  and  determine  it,  they  have  an  incidental  power  to 
adjourn  the  bearing  after  it  has  been  duly  entered,  when  their  immediate 
proceeding  with  it,  e.  g,  in  the  case  of  absence  of  a  material  witness, 
appears  to  them  inconvenient  for  the  advancement  of  justice  (u).  It 
should  not  be  adjourned  later  than  to  the  next  original  sessions,  or  to 
an  adjourned  session  held  in  the  interval  (x).  A  fresh  statement  of 
grounds  of  appeal  may  be  made  before  the  sessions  to  which  an  appeal 
is  adjourned  (y). 

.  Quesiian  of  Respiting  Appeals :  and  of  Costs^  if  so  Adjourned  for 


Cp)  Ab  by  9  6.  I.  c.  7,  s.  8,  in  ap. 
peals  against  ordera  of  remoyal ;  by  17 
G.  II.  c.  38,  i.  4,  in  appeals  againtt 
poor-rates  and  oveneen'  accounts  daly 
entered. 

(9)  R.  V.  Bwk8  (Jusiieet),  3  East, 
342 ;  it.  V.  WiliM  {Jusiieet),  8  B.  &  C. 
3S0 ;  Jt.  T.  Sahp  {Juttiees),  7  East, 
949.  A  poor's  rate  was  published  on 
I4tfa  Oct.  The  **  next  sessions  were  on 
23rd.  Eight  clear  days'  notice  of  appeal 
^as  required  by  the  practice  of  the  ses- 
nons.  At  Jmmary  sessions  an  appeal 
vu  entered,  and  respited.  Notice  of  ap- 
peal to  the  following  Easter  sessions 
«u  given,  when  the  jostices  refused  to 
hear  the  appellant,  as  being  lodged  out 
oC  time.  Bnt  the  conrt  held  the  Janit- 
*rj  wasions  to  be  the  first  practicable 
*e»iotts  at  which  to  lodge  the  appeal, 
s&d  granted  numdamua  to  compel  it 
^g  heard,  S§g.  t.  89^lk  (JM/Jcev), 
8  D.  P.  C.  618. 

(r)  See  p.  663,  3  B.  &  C.  548,  and  5 
^wl.  &  Ry.  347. 

(»)  It  ▼.  Ojc/ordBhire  (/!•*.),  I  M. 


&  S.  442,  448.  See  R.  ▼.  Ohueuter^ 
Mre  (Juitieet)t  poii,  p.  642;  R.  r. 
fferi*  (Jtuiieet),  4'  B.  &  AdoL  561, 
jpof/. 

(0  JR.  T.  WUit  (Juitiees)  8  B.  &  Cn 
380.  As  to  a  practice  of  sessions  to 
a4ioum  an  appeal  against  a  rate,  as  of 
course,  wtepott, 

(«)  J{.T.FFi//«(Jif</ice«),13East,352; 
JR.  ▼.  Westmoreiand(Ju9tiee9),  10  B.  & 
C.  226 ;  12.  ▼.  Letcettenhire  (Jutiieu), 
1  M.  &  S.  442.  The  entering  and  ad- 
journing appeals  against  orders  of  re- 
moval is  governed  by  9  6. 1,  c.  7,  s.  8. 
It  is  unnecessary  to  enter  and  respite 
such  appeal  at  the  next  actual  sessions 
when  the  order  of  removal  is  served  too 
late  to  try  the  appeal  at  those  sessions. 
R,  V.  Kent  (Juttieee),  8  B.  &  C.  639 ; 
3  Man.  &  Ry.  15 ;  and  poet,  Chap.  XI. 
s.  2 ;  i2.  V.  Norfolk  (Juiticee),  5  B.  & 
Adol.  990 ;  1  N.  &  M.  67 ;  poet. 

(s)  See  ante,  p.  62,  R,  v.  Cfrinett 
19  Vin.  358. 

(y )  See  Reg.  v.  Deriyekire  (Juetieee) , 
in  Newhorough  v.  Swarkston,  poet. 

2  T 
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Ahienee  of  a  maierial  Wiin€$$S\ — ^The  MMiotit  are  to  judge  of  the  tuf- 
ficiency  of  the  gfound  anigned  for  adjottroment  (y ) ;  and  if  not  aatitfied 
with  it»  are  to  hear  the  appeal  (s).    Where  the  aeiaioofl,  after  arpunenti 
for  and  against  an  adjournment  of  the  hearing,  on  account  of  the  ab- 
sence of  a  material  witness  for  the  appellant,  decided  against  the  post- 
ponement, and  the  appellant  declined  to  go  into  his  case,  a  ma»damui 
to  hear  the  appeal  was  refused  («)•    Where  full  notice  of  appeal  wsi 
given  without  countermand,  and  both  parties  attended  at  sessions,  but 
the  appellants^  late  in  the  fint  day,  moved  to  enter  and  adjourn  the 
appeal  to  the  next  sessions  on  an  affidavit  stating  the  absence  of  a 
material  witness ;  the  sessions  refused  the  application,  except  od  the 
terms  of  paying  the  respondents  their  actual  costs  of  the  day,  as  was 
their  practice  where  due  notice  had  been  given  but  not  countermanded 
in  time.    These  costs  not  being  paid,  the  appeal  was  not  entered. 
Hie  court  held  the  refusal  to  enter  immaterial ;  that  the  respite  of  the 
hearing  was  to  be  gnnted  or  not,  as  the  sessions  might  think  reasonable 
(9  O.  I.  c.  7,  s.  8),  and  that  their  discretion  had  not  been  improperly 
exercised  (b).    The  adjournment  of  an  appeal  at  the  instance  of  the 
appellant  may,  under  the  circumstances  of  the  absence  of  a  material 
witness  at  the  next  sessions,  make  it  imperative  on  them  either  to  bear 
or  adjourn  it  again,  though  their  own  rules  of  practice  are  infringed (c). 
If  appellants  are  ready  to  prove  service  of  notice  of  appeal,  and  respon- 
dents at  that  session  act  on  the  notice,  treating  it  as  proved,  and  pro- 
cure the  adjournment  of  the  trial  till  the  next  session  on  payment  of 
costs,  the  appellant  cannot  at  such  next  session  be  called  on  for  further 
proof  of  the  notice  (d). 

Opeminff  ike  Meriis  of  the  Appeal  bff  Cauneel/or  ReipomienU.}^ 
When  the  appeal  is  brought  regularly  before  the  sessions  by  the  proof^ 
or  on  the  admissions  above  described,  and  is  not  adjourned,  the  leading 
counsel  for  the  respondents,  as  being  the  party  sustaining  the  order  or 
other  act  complained  of,  opens  his  case  on  the  merits,  and  adduces  evi- 
dence in  support  of  it,  without  being  confined  to  the  witnesses  examined 
before  the  magistrates  below  («)• 

(r)  R.  T.  Wttie  {JmeHem),  13  Bast,      1  B.  &  AM.  89S. 
352.  (e)  R.  T.  OlimcmUnkin  {/Mttiml 

(jr)  Jt.  ▼.  WmtmortUmd  {Jmiiem),  10      S  Dowl.  P.  C  298,  an  MamtidatMj 


B.  &  Cr.  226|  Jt.  t.  AMaMtrit-M-      

7$iM  (Jmikm),  1  B.  ft  Adol.  933.  (4)  B.  ▼.  IbrU  (/mUcm),  4  B.  * 

.     («)  Ar  pmrte  BfdN,  3  a  ft  AM.  AdoL  561. 

704.    Cam  of  appeal  against  order  of  («)  It.  r.  AweiM  Oiwmlmkmmt  S  M. 

Slktioii  mdor  tlio  oU  law.  ft  8.  133,  on  appeal  agaisft  n  aam 

(»)  M.  ▼.  MommtmiktUiM  (AmMsm),  eoaviotkia.    Sea alao  1  B.  ft C <04,  A 
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The  fCMoa  for  the  practioe  of  retpoodeiits  in  general  beginiibg  (on 
the  merits),  is  put  by  Lord  Kemyom^  who  draws  the  distinction  between 
sppealsat  sessionsand  other  appeals,  thas(/) ;  **  In  writs  of  error  and 
•ppeab  to  the  House  of  Lords,  where  each  party  is  in  possesskm  of  all 
the  evidence  on  both  sides,  the  party  who  impeaches  the  decision  below 
always  begins ;  bnt  in  a  case  of  this  kind  (an  appeal  against  a  poor- 
rate),  where  it  is  an  ««  parte  proceeding,  and  where  the  appeal  comes 
on  to  be  heard  naked  and  destitute  of  all  evidence  before  the  court,  those 
who  have  done  the  act,  viz,  the  respondents,  ought  to  establish  the  pro* 
priety  of  it  by  evidence  "  (/). 

Where  a  **/wrth€r  appeal"  wasgiven  from  the  decision  of  an  appeal 
by  borough  sessions  to  sessions  for  the  county,  the  latter  court  of  appeal 
(as  in  new  trials  and  writs  of  error)  looks  only  to  the  original  proceed* 
iogs;  accordingly  an  appellant  to  the  latter  tribunal  cannot  add  any 
grounds  of  appeal  other  than  those  stated  in  his  notice  of  appeal  to  the 
town  sessions,  though  he  may  adduce  fresh  evidence  (g). 

However,  where,  by  the  practice  of  the  sessions,  the  appeUant  was 
boond  to  begin,  even  m  an  appeal  against  a  poor-rate,  and  the  appeal 
was  dismissed  for  the  appellant's  refusal  to  begin,  the  court  above 
rduaed  to  interfere  (A). 

Where  objections  of  form  are  raised  to  convictions  for  matter  appa- 
rmt  on  the  foce  of  them,  or  it  is  contended  that  the  examinations  on 
which  the  order  of  removal  appealed  against  is  founded,  are  insufficient 
ID  pomt  of  law  to  give  the  removing  magistrates  jurisdiction  to  make  the 
order,  the  appellant's  counsel  b^ins  by  stating  all  of  them  in  one 
address,  so  that  they  nmy  be  answered  by  the  opposite  counsel,  and 
decided  on  by  the  bench  in  like  manner  (t).  If  no  such  objections  are 
taken,  or  if  they  are  overruled,  the  respondent  opens  his  case  in  support 
of  the  conviction  on  the  merits  as  above.  Witnesses  thus  called,  are 
of  course  subject  to  cross-examination  by  the  appellant's  counsel.  The 
particular  course  of  trying  appeals  against  poor-rates,  orders  of  removal, 
&c.,  is  treated  more  at  large  under  those  heads. 


(huukimg  Order^  C(motc/«m,  jrc  at  Sessions  for  Non-appearance  of 


V.  J^erfM,  By  a  malt  aet,  48  6.  III. 
e.  74,  s.  15,  no  other  witnenet  beiidet 
ttma  ffiraimnad  by  the  coBvietbif  joa- 
ticei,  an  to  be  re-ezamined  at  the  sea- 
ms on  appeala ;  and  see  on  the  excise 
•eu,  BnedoH  w.  OiU,  1  Ld.  Raym.  219. 
Ses  Index,  tii.  ConmetUm  (oonne  ef 
prooetdniKs  In  oonrt  on  appeaL) 
(/)  JL  y.  Newbmy  (fiihah.)  4  T.  R. 


476.  See  12.  ▼.  KmiU,  12  East,  50; 
mndpottf  Chap.  X.  a.  5. 

(g)  JL  V.  at^lk  (Jmtiem),  1  B.  & 
Aid.  640.  See  per  Hohn^d,  J.,  id,  646, 
and  pmi.  Chap.  XI.  s.  3. 

(h)  R.  T.  at^/biJt  (JnHiemi),  6  M.  & 
S.  57.    SeejMffl.p.  657. 

(I)  1  Bom's  J.,  166,  29th  edit 
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order  to  report  to  them ;  and  may  adopt  the  report  and  make  an  order 
accordio^y  without/tcrMer  exercising  their  own  judgment  (m). 

An  order  of  sessions,  awarding  such  costs  as  should  be  adjudged 
reasonable  by  the  clerk  of  the  peace,  or  other  persons  named,  e,  g. 
by  two  attomies,  is  bad  (n) ;  for  though  the  sessions  may  obtain  the 
opinion  of  third  persons,  and,  if  they  think  fit,  may  adopt  it,  they  must 
themselves  fix  in  their  order  to  be  made  during  the  same  sessions  (o), 
what  sum  either  party  shall  pay  for  costs  (/?).  An  order  defective  in 
this  particular,  xiz,  in  awarding  costs  of  the  appeal  to  he  taxed  by  the 
clerk  of  the  peace,  will  be  quashed  as  to  that  part  only  (g). 

Again,  where  the  subject-matter  is  a  public  trust  reposed  in  the 
jasticesy  e.  g.  building  or  repairing  a  county  bridge,  so  that  no  indivi- 
duals are  parties,  they  may  of  their  own  motion  refer  it  to  a  committee 
of  their  own  body,  and  afterwards  adopt  their  report :  for  it  may  be 
proper  to  acquire  information  out  of  the  sessions  (r).  Even  where  the 
sessions  reserve  a  special  case  for  the  opinion  of  judges  of  assize,  or 
the  court  of  queen's  bench,  they  must  first  themselves  adjudicate  by 
their  own  act  on  the  appeal  before  them,  by  quashing  or  confirming 
the  order,  &c.  appealed  against  («),  subject  to  the  opinion  of  the  court 
above. 


(m)  Jl.  ▼.  Northampiom  (Jwiieei), 
Cald.  Sett.  C.  30 ;  R.  t.  Nailand,  Burr. 
Sett.  Cas.  793 ;  (cited  5  Tyr.  R.  1056 ; 
2  C.  M.  &R.  377, 8.  C, i)  R.  v.  Hard- 
a^,  2  Salk.  477. 

(•)  R.  T.  8i.  Mary's,  Nottingham,  13 
East,  57,  note ;  R,  ▼.  Skinn,  East,  T. 
15  G.  II.  MSS. ;  1  Bott.  pi.  527,  6th 
ed. ;  dted  in  R.  v.  Sweet,  9  Eagt,  27 ; 
%  Nolan,  574,  4th  ed. 

(o)  Reg,  y.  Long,  1  G.  &  D.  367 ; 
1  Q.  B.  740.  No  difference  exists  be* 
tveen  comity  and  borough  sessions, 
Ttoad  hoc,  S,  C, 

(p)  HoUoway,  ex  parte,  1  D.  P.  C. 
26,  recosnized  in  Selwood  ▼.  Mount  and 
another,  1  Q.  B.  735.  An  order  of  ses* 
sons  vnder  the  highway  act  5  &  6  W. 
rv.  c.  50,  s.  90,  directed,  inter  alia, 
that  respondent  should  pay  appellant 
"  ike  eoite  by  him .  ineurred  in  prose- 
eatiog  the  said  appeal."  After  the  ses- 
fions  the  costs  were  taxed  at  112/.  by 
the  deputy  clerk  of 'the  peace.  Reapon* 
dent  refused  to  pay  or  to  obey  a  sum- 
mons issued  on  sect.  101,  and  being  con- 
victed on  sect.  103,  his  goods  were 
seized  for  the  coats.  He  brought  tres- 
pass and  recovered  damages.    Held  that 


the  order  was  bad  for  awarding  cost* 
generally  in  the  words  of  the  act,  with- 
out specifying  the  amount.  Rule  for 
new  trial  discharged.  Selwood^,  Mount 
and  another,  1  Q.  B.  726 ;  9  C.  &  P.  75, 
S.  C,  See  Reg,  v.  Clark,  13  L.  J. 
(M.  C.)  91,  ace,  in  principle.  A  deci- 
sion of  Coleridge,  J.,  (aitting  alone),  is 
contra,' Reg,  r,  Westmoreland  (Juiticee), 
12  L.  J.  (M.  C.)  113. 

(g)  R.  ▼.  8kinn,  ante,  note  («),  and 
order  of  sessions  quashed  in  part,  12.  v. 
Maulden  {Inh,),  8  B.  &  C.  78 ;  and  R, 
V.  Wilts  {Justices),  12  Ad.  &  £.  793  ; 
post,  tit.  Bastardy, 

(r)  R,  V.  Olamorganshire  {Justiees)^ 
6  T.  R.  279. 

(«)  Anon,  Salk.  486 ;  cited  R,  v.  R^ad^ 
ing,  Cas.  t.  Hardw.  81,  ante,  Ch.  IX. 
8.  4  ;  iS.  V.  Natland,  Burr.  Sett.  Cas. 
793 ;  dted  5  Tyr.  1056  ;  2  C.  M.  &  R. 
377.  As  to  equal  division  of  opinion, 
see  ante,  p.  74,  and  pot/,  p.  654. 

Order  of  removal  quashed  on  appeal. 
•—Conditional  reference  to  the  judge  of 
asaize  for  his  opinion  without  entering 
any  continuance  or  acyoumment,*  so  as 
to  reaerve  the  determination  to  them- 
selves after  knowing  bis  opinion.   'Held 


it 

■ 
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SpecialEnirjf  whereOrder  o/RemaoalUQiuuhedomChmmds  w^enly 
Formal.] — If  an  order  ki  quashed  generatty,  tbe  entry  shooU  be,  **  order 
quashed/'  without  more  («)•  Bat  wh<ere  on  appeal  against  an  order  of 
justices  for  removing  a  pauper,  the  sessions  qttath{i)  the  older,  not  on  aoy 
merits,  but  for  some  defect  in  matter  of  mere  form,  «•  g.  because  ai  the 
Hme  ofmakmg  it^  the  pauper  was  either  irremoveable(M),  or  not  actually 


bad,  for  the  appeal  wai  tlras  diaconti- 
ouedy  X.  w.  HMnghtm  mbU,  Borr.  Sett. 
Ca.  112 1  but  aee  it.  v.  Amm*,  S  Bott, 
6th  edit.  pi.  1002 ;  pott,  Chap.  XIII. 
aect.  2. 

In  IL  T.  Hedingktm  ai^te,  an  order 
of  aeasloiia  made  on  appeal  againat  an 
order  of  flUadon  npon  tiie  defendant,  aet 
fortii  the  partienlar  <arcnuiataiicea>  and 
ehazsed  the  defendant  on  the  oath  of  a 
feme  oorert  with  gettiog  ahastard  on  her; 
then,  without  a^indlcating  oa  the  matter, 
a4joafned  it  to  take  the  adnoe  of  the 
jndgea  of  aaalie.  They  declined  to  give 
tiieir  opinion  on  it  t  and  the  aeaaiona  by 
a  aecond  order  reanmed  the  conaideration 
of  the  appeal,  and  adjudged  the  defendant 
to  be  father  of  the  ehild,  bnt  wUkma  an- 
^•Hn^  enff  ei{f  oummeii/ on  the  (ace  of  the 
firat  order.  Lord  Hardmekt,  C.  J., 
"  Where  an  appeal  la  lodged  in  the  aea- 
aiona, it  ia  neeeaaary  that  they  aoake  a 
dirtei  tmd  Jkud  jmdgmmt  (Salk.  486), 
and  they  cannot  refer  it  to  ue  jndgea  of 
aarite  for  their  judgment  (i.  «.  without 
determining  it  one  way  or  other),  R, 
V.  WUhg,  K.  B.  Mich.  8  O.  II.  4nd, 
tfaarafore,  had  the  matter  reated  upon  the 
firat  order,  it  would  undoubtedly  have 
been  bad ;  but  it  cannot  be  doubted  bnt 
that  they  may  continue  over  the  deter- 
mination on  tiie  appeal  by  a  proper  ad- 
joumment,either  to  take  the  auTioe  of  the 
jndgea,  or  for  any  other  reaaon.  There- 
fore tlie  matter  resta  upon  thia — ^that 
there  ia  upon  the  first  orider  a  reference 
to  the  jndgea  of  aaaiae  for  their  advice, 
and  no  formal  adjournment  after  it.  It 
doea  not  aeem  that  there  ever  was  any 
determination  in  thia  court,  that  it  ia 
neeeaaary  for  the  juaticea,  in  their  quarter 
aesaiona,  in  the  execution  of  any  juria- 
diotion  given  by  atatute,  to  make  formal 
and  regular  eontinuaneea  aa  the  courta 
above  do.  It  mnat  indeed  be  agreed, 
that  Mfon  indictmenta,  where  they  pro* 
ceed  aa  a  oonrt  of  reowd  at  common  law, 
they  mnat  make  regular  oontinuancea. 
But  it  aeema  that  upon  oidera  no  aneh 
formal  acyoumment  ia  neceeaary  \  and 


tiie  matter  sufficiently  imports  that  there 
waa  in  fhet  an  a^umment  in  the  pm- 
aent  case,  by  referring  to  tiie  judgM  fiv 
their  advice  when  they  should  come  to 
the  cixcnit." 

Aa  to  quashing.tiie  order  of  justieei  it 
well  aa  the  order  of  aeaaiona  for  defect  oa 
the  feoe  of  the  latter,  and  «<ea  venit^ 

**  Then,"  coatinoed  Lord  Hardwkht, 
*'  the  queation  will  arise,  wliether,  the 
last  orders  being  adjudged  bad  upoa  tiie 
merita,  the  firat  oider  can  be  abstrseted 
firom  them  and  made  good.  Ithasalwtji 
been  aa  a  rule  in  £ia  case,  that  where 
tliere  is  a  general  order  of  two  jostiees, 
good  upon  the  fece  of  it,  and  the  psriy 
appeals  finom  it  to  the  sessions,  and  th^ 
make  an  order  apecially  atating  tbe  esse 
aa  it  appeared  upon  the  evidence  bctee 
them,  the  court  will  take  the  special  cise 
in  this  laat  order  to  be  the  foandstioB 
Upon  which  the  firat  order  by  two  jastieei 
waa  made;  and,  therefore,  if  the  efideaei 
set  out  upon  the  bat  order  is  not  saff  deal 
to  maintain  their  judgment  thereon,  the 
court  will  not  only  quash  the  last,  bat  the 
first  order  l&ewise. 

<'  It  has  been  aaid,  that  if  the  orden 
of  the  aessions  ahonld  be  bad  upon  aay 
account,  the  court  will  not  take  notioe 
of  anything  appearing  upon  tfaesB ;  bat 
Uiongh  thia  ia  the  rule  of  pleading,  yet 
it  doea  not  hold  in  orders ;  for  in  orden 
of  aettlement,  where,  on  appeal  from  tao 
justices,  the  sessions  state  the  esse  ^m* 
dally,  and  oondude  with  quashing  Che 
order  of  the  two  juaticea,  this  court  aiH 

aometimea  make  uae  of  the  facts  *PP^' 
hig  upon  the  laat  order  to  qnssh  it,  sad 
oonaequently  to  affinn  the  order  of  the 
two  juaticea." 

(a)  Qnaahed  on  the  merita  is  ivpfo- 
per,  3  Q.  B.  405,  Po/toen,  J. 

(0  If  they  confirm  the  oidsr,  thflf 
seems  no  plaoe  for  a  speeial  antiyt  ■*< 
poiiu 

(«)  See  inatnnee,  OtgtiHoV  ▼•  ^ 
iPorM,  poti.  Aa  to  thb  beiaf  ■«»' 
aeejMSl,  p.  649. 
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daij^ble  (:»)»  or  had  not  been  resident  for  forty  days  (y)  ;  th^  should 
not  qnadi  it  geoerally ,  but  may  and  ought  (x)  to  diiect  the  clerk  of  the 
peace  to  make  a  special  entry  in  his  minutes  of  their  proceedings  that 
the  Older  appealed  against  is  **  quashed  for  form  only  *'(a)« 

For  though  after  an  entry  of  "  order  quashed"  generally » the  respon- 
dents may  remove  again,  and  on  a  seiiond  appeal  show  that  the  former 
decision  proceeded  on  a  ground  fordgn  to  the  merits  (i);  the  additional 
expense  of  proving  it  by  witnesses  is  one  to  which  they  should  not  be 
sabjectedy  in  order  to  obtain  a  hearing  on  those  merits  (6)t  particulariy 
at  the  risk  of  the  sessions-  holdmg  their  former  order  condusiva;  which, 
however  mistaken  or  unjust,  would  perhaps  be  supported  in  the  queen's 
bench,  even  if  a  case  should  be  granted  (c). 

As  the  judgment  of  the  courtof  quarter  sessions  is  in  general  conclusive, 
viJess  they  think  fit  to  grant  a  case  or  make  a  special  entry,  the  question 
becomes  important,  What  is  a  decision  on  the  wierits?  That  word 
conveys  no  clear  notion,  is  **  unfortunate,  and  likely  to  mislead"  (<0. 
Coleridge^  J.  has  affirmed  a  decision  on  the  meriU  to  be  where  the  de- 
cision is  made  after  receivmg  all  that  can  be  legitimately  offered ;  which, 
it  seems,  may  be,  without  any  witnesses  being  called  or  evidence  given 
on  the  unsuccessful  side.     If  the  sessions  reject  only  what  they  ought 


(x)  Reg.  V.  Ptrranzabuh,  3  Q.  B. 
400. 

(jf)  3  Q.  B.  405 ;  JZcy.  t.  Pemmza- 
huhf  which  see  po9t,  p.  649  ;  see  Jt.  v. 
DeuAtm,  1  M.  &  S.  221,  Jl.  ▼.  BotJUr- 
ham,  2  Ad.  &  E.  557. 

(z)  Rig.  y.  BrighihelmMton/B  (Dtree^ 
ton  of  Poor),  3  Q.  B.  342,  etted  id.  369, 
390. 

(a)  3  Q.  B.  R.  376.  Thii  ii  a  pre. 
fenbte  form  of  entry  to  **  quashed,  bnt 
aot  on  tiie  merits,"  see  3  Q.  B.  405. 
In  R§g.  T.  Cakmreh  KnowU,  (Ink.)  7  Ad. 
a  E.  479,  Coleridge,  J.,  said,  *<  Quash, 
iag  an  order  for  want  of  form  is  differ* 
cnc  from  qaasUng  it  merel j  beeanse  the 
■lerits  are  not  gone  into.  If  the  order 
is  disehaf|;ed  beeanse  the  respondents 
do  not  choose  to  enter  into  their  ease, 
tiiat  is  a  gnashing  on  the  merits ;"  and 
Ktpeei,  p.  648,  note  («). 

llie  entry  may  be,  **  Order  quashed, 
tbe  merits  not  being  Inquired  into,  Reg. 
V.  rmtemmdm  (JM.),  Jurist  of  1842,  p. 
1058 ;  4  Bum's  J.,  29th  ed.  1185.  See 
Ref.r^AUaabUe,  Woreeeier,  Mioh.1842. 
Grit  maybe  ''qusshed for  informality," 
It  T.  Oeiiimgkam  (iM.),  2  Ad.  &  E. 
250.  Or  "  order  quashed  for  want  of  a 
proper  adjndieation  of  the  last  legal 


settlement  of  the  pauper,  which  was  ap.' 
parent  on  the  feo9  of  it,"  Reg>  r.  Si* 
Andrew%  JBolbom,  6  T.  R.  613.  Such 
entries  will  be  held  to  mean  "  quashed, 
but  not  on  the  merits,"  so  as  to  prerrent 
the  order  of  sessions  from  being  eon- 
clusive  on  other  parties.  Such  orders  of 
sessions,  if  remofed  on  error,  will  not 
be  quashed  as  defectife  on  the  faces,  no 
special  case  being  sent  up."  A.  ▼.  Cbl« 
Hmgkam  (/lU.),  2  Ad.  &  B.  260. 

(b)  See  per  Patieeon,  J.,  Reg-  ▼. 
CharUmrg  and  Wakoii,  3  Q.  B.  383 ; 
13  L.  J.  (M.  C.)  19,  8.  a  R.  ▼.  Wiek, 
8L  Lawremce,  5  B.  &  Adol.  539 ;  13 
L.  J.  (M.  C.)  38 ;  (remarked  on,  foet^ 
Ch.  XI.  s.  13)  t  R»g'  ▼•  PerrmutabuSo, 
{hih.)  3  Q.  B.  400 ;  13  L.  J.  (M.  C.) 
47 ;  also  Reg.  t.  FlhUeMre  (Juetieee), 
13  L.  J.  (M.  C.)  163 ;  R.Y.  Wheehck, 
5  B.  &  Or.  571,  explained  by  Paiieeon, 
J.,  5  B.  &  Adol.  539 ;  and  3  Q.  B.  369, 
370, 384. 

(e)  See  Reg.  r.  Ckarlburg  and  Wal~ 
eott,  Bjc  parte  Ackworth  (Qesrsssri), 
13  L.  J.  (M.  C.)  38.  See,  howerer,  \ 
more  satiafi»tory  decision,  Jley.  t.  Per* 
rmuaiuio  (Ink.),  3  Q.  B.  400. 

(d)  Patieeon,  J.,  13  L.  J.  (M.  C.) 
39 ;  also  S  a  B.  381,  399. 
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not  to  admit,  the  party  wlio  has  failed  to  produce  admissible  evidence 
cannot  on  that  account  say  that  the  decision  was  not  on  the  merits  (e); 
but  if  they  reject  what  they  ought  to  admit,  that  is  not  a  keariMg^  and 
the  queen's  bench  will  compel  them  by  mandamus  to  hear  it  (/)• 

Thus  if  an  examination  taken  in  order  to  making  an  order  of  removal 
omits  material  facts,  it  is  the  same  as  if  on  a  hearing  of  the  appeal  the 
parties  had  not  brought  evidence  of  such  facts  before  the  court ;  lo 
that  an  order  of  sessions  quashing  such  order  for  that  defect  is  in  fact  a 
decision  on  the  merits  (g)^  or  at  all  events  is  a  decision  on  the  point  of 
settlement,  which  conveys  a  more  correct  notion  than  **  decbion  on  the 
merits ''  (h). 

The  court  of  queen's  bench  is  not  a  court  of  error  from  that  of  quarter 
sessions;  thus  if  the  sessions,  in  quashing  an  order  of  removal,  add  a 
special  entry,  **  not  on  the  merits,"  no  mandamus  to  erase  the  entry 
lies,  though  in  point  of  fact,  the  objection  on  which  it  was  quashed 
went  to  the  merits  (t). 

A  sessions  decided  that  an  order  of  removal  should  be  quashed.  Tbey 
proceeded  on  the  ground,  that  the  examinations  on  which  it  was  made 
did  not  contain  enough  to  entitle  the  respondents  to  go  into  their  caie, 
on  account  of  the  date  of  a  particular  birth  being  omitted.  This  can- 
not be  called  a  decision  either  on  the  farm  or  the  meriti,  for  ndtber 
word  conveys  a  correct  distinction  (7).     It  is  in  truth  a  decision  on  the 

id.  399. 

(i)  Pfmiqflrtici  (erparie  OMrum  fOt 
3  Q.  B.  391. 

(i)  Per  Lord  Dmman  in  JBcf.  ▼. 
Charlbury  and  Walcott  {Ink.},  3  a  B. 
383.  An  objection  wae  there  taken  to  id 
order  of  removal  b  j  the  groonds  of  appeal 
that  the  examination  on  which  it  wu 
founded  was  ininifieient  in  not  atatiiif 
the  date  of  the  birth  of  the  paoper'a  hof- 
band.    The  aessiona  held  the  objectiOB 
good,and  qnaahed  theorder  without  bear- 
higefidenee  or  goingfurtherinto  thecaae. 
A  freah  order  being  made  on  an  ameaded 
examination  and  appealed  againatt  ra- 
spondent  tendered  a  witneaa  to  proTc  that 
at  the  former  hearing  the  order  of  re- 
moval was  quashed  on  a  preUmiaarjob- 
jeetion  to  the  snfficiencj  of  the  paoper'a 
examination,  and  that  the  merita  of  the 
case  were  not  gone  into.    The  aesaioiia 
held  their  former  judgment  eoodaaiTe 
between  the  parties,  i.  e.,  that  it  waaoa 
the  merits,  injected  the  evideaoe,  aod 
qnashed  the  order ;  but  granted  a  ease, 
ashing  the  court  whether  thej  were  right 
in  coming  to  that  condnsion  (aee  3  H» 


(tf)  See  judgments  of  Coitridge,  J., 
and  iru/uwif ,  J.,  3  Q.  B.  377,  in  lUg.  ▼. 
Bvenwaod  and  Barot^  {Ink,),  3  Q.  B. 
377,  and  per  Wmanu,  J.,  id.  385, 
386.  Coleridge,  J.,  asks,  3  Q.  B.  377, 
*'  Suppose  witnesses  not  to  arrive,  the 
party  who  expecta  them  is  not  heard  en 
Me  meriisg  jet  it  is  a  hearing ,  for  all 
that  is  offered  is  received,  and  the  party 
is  concluded."    And  see  tii.  381. 

(/)  8,  C.  BTkd  poit,  p.  652. 

{g)  See  per  Patieeon,  J.,  in  ex  parte 
Ackworih  {Towmhip)  OvereeeretZ  Q. 
B.  397,  note;  13  L.  J.  (M.  C.)  30; 
(vouching  Reg,  v.  Eventeood,  evpra,  and 
Reg.  V.  Charlburg  and  Waleott,  poet). 
The  defect  was,  that  after  setting  out  a 
former  suapended  order  of  removal  to 
the  appellant  township,  the  order  was  not 
shown  to  have  been  served,  or  the  pauper 
to  have  been  since  removed,  mt  parte 
Aehearth. 

.  (A)  See  3  Q.  B.  399,  8.  C;  noticed 
arguendo,  id.  817.  Qa.  whether  the 
grounds  of  the  decision  which  the  ses- 
sions record  as  "  not  on  the  merits  " 
can  be  explained  on  any  future  occasion? 
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ground  of  omission  and  defect  in  the  evidence  of  tbe  respondents  (A), 
PaticMon,  J.  howeYer  objected  (/)  to  the  stating  in  such  a  case,  that  an 
order  of  removal  to  which  an  omission  in  the  examinations  is  held  fatal, 
was  or  was  not  discharged  on  the  merits.  He  declared  the  true  ques- 
tion to  be,  not  whether  the  former  order  of  sessions  proceeded  on  the 
merits^  but  whether  it  decided  the  same  point  as  is  sought  to  be  raised 
by  the  second  appeal  (/)• 

Questions  of  chargeability  or  removability  at  the  time  of  removal  are 
both  on  the  merits,  and  leave  untouched  the  ulterior  question,  whether 
the  settlement  is  good  or  bad  (m). 

Hie  court  of  queen's  bench  will  in  no  case  compel  a  sessions  to  make 
such  special  entry  (n). 

What  Justices  may  Share  in  the  Decision,] — When  the  proceedings 
are  closed,  the  chairman  collects  the  opinions  of  the  justices,  and  pro- 


B.  3S4).  The  qiieen's  bench  gave  the  fint 
sessions  "  credit  forbemg  right"  (see  also 
per  Lord  HmnMm,  3  Q.  B.  383);  ai  the 
defect  of  date  in  the  first  examination 
mightbe  material,  and  might  have  disabled 
the  appeUants  from  obtaining  knowledge 
to  which  they  were  entitled  ;  (see  also  3 
Q.  B.  403).  They  refhsed  to  disturb  the 
second  order  of  sessions.  (This  case 
did  not  tnm  on  a  lefiisal  by  sessions  to 
ktar  :  see  3  Q.  B.  404). 

In  Big.  t.  KmgtcUre  (JkA.),  3  Q.  B. 
388,  an  order  of  removal  was  quashed 
fat  its  not  appearing  on  the  examina- 
tions in  what  year  the  paaper  had  been  re- 
hercd  by  the  appellant  parish ;  a  special 
entry  "not  qvashed  on  the  merits''  was 
oiade,  and  by  a  case  granted,  the  opinion 
of  the  qoren's  bench  was  asked,  Whether 
tiie  inaniBciency  of  the  examination  was 
a  qnestion  of  mierits  or  a  defect  of  form  ? 
The  coort  held  the  question  imjiroper, 
bat  the  argument  proceeded  on  the  point 
whether  Uie  order  of  sessions  should 
stand.  As  it  was  impossible  to  say,  as  an 
abstiaet  proposition,  that  time  is  or  is 
not  material,  the  sessions  were  held  to 
be  the  fit  judges,  there  being  no  mate* 
rials  on  which  to  inquire  into  their  deci- 
aon.  Order  of  sessions  confirmed.  See 
7  Ad.  &  E.  479 ;  2  Ad.  &  E.  250. 

{k)  See  judgments  of  Patteion  and 
Col€rU0€,  Ja.,  3  Q.  B.  3l»4,  386.  They 
lay  down  that  such  a  deosTon  ii  on  the 
merita,  but  aee  per  Paitwmt  J«»  mI.  404. 

(0  3  Q.  B.  404,  Beg.  v.  Perranidbmlo 
{hh,).  Order  of  removal  from  P.  to  B. 
qtisshed  gsMratty  on  appeal  for  charge* 


ability  not  appearing  in  the  examine* 
tions.  P.  again  removed  to  B.  on  ex- 
amination showing  chargeability.  B.  ap- 
pealed, stating  as  a  ground  that  a  former 
order  removing  the  paaper  to  and  from 
the  same  places  had  been  quashed  by  the 
sessions,  whose  order  then  related  to 
the  same  point  as  that  now  in  question, 
and  was  conclusiTe,  and  that  pauper  had 
not  acquired  any  new  settlement.  The 
sessions  held  the  omissioi^  in  the  former 
order  to  be  on  the  merits,  and  quashed 
the  new  order  generally,  requesting  the 
opinion  of  Q.  B.  whether  their  former 
order  had  been  quashed  on  the  merits  or 
not.  The  queen's  bench  held  that  the 
sessions  might  inquire  into  the  grpnnd 
of  the  former  order  to  quash :  that  the 
first  order  of  removal  had  been  quashed 
on  the  merits  as  then  existing,  but  the 
question  of  settlement  remained  unde- 
cided ;  that  the  chargeability  afterwards 
estabUshed,  introduced  a  new  state  of 
things,  so  as  to  save  the  new  order  of 
removal  from  being  prejudiced  l;y  the 
previous  order  of  sessions.  Second  order 
of  sessions  quashed. 

(«)  See  Patteeon,  J.,  in  Beg,  v.  Per-^ 
rmgahuh,  13  L.  J.  (M.  C.)  47.  The 
report  in  3  Q.  B.  405,  has  settlement 
instead  of  removability,  QiMere  / 

(»)  B.  V.  Wheeloei,  5  B.  &  Cr.  511, 
post.  Even  though  the  sessions  after 
quashing  for  informality  are  sworn  to 
have  refused  a  special  entry,  in  order  to 
prevent  a  second  removal ;  and  see  Reg, 
V.  Lmeashire  {Justices),  3  Q.  B.  367; 
12  L.  J.  (M.  CO  76. 
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oounces  that  of  the  majority  for  confirmiiig  or  qmrfiiiig  tiM  order, 
conyiction,  or  rate,  which  is  the  rabject  of  the  appeal.  Every  jmtioe 
who  made  the  order  (o),  or  is  a  rated  or  rateable  inhabitant  of  eitlier 
of  the  parishes  litigating  a  *'  highway  or  parochial  tax,  levy,  or  rate,** 
is  disqualified  from  voting  (p),  unless  a  party  to  the  appeal,  knowing 
of  his  interest,  expressly  or  impliedly  assents  to  his  so  acting  (q). 


Judicial  power  of  SeuUms  im  AppeaU'^Jwdgwunt  dedmrn  if  so 
Cam  is  re$€rved,'\ — Justices  in  sessions  are  not  bouixl  to  assign  orally, 
or  on  the  face  of  their  order,  any  reason  for  their  judgment,  or  the  grottodi 
of  it(r)  \  and  their  order  coii/Ermiii^  an  order  of  removal  on  appeal  is 
final,  unless,  as  it  seems,  there  is  error  in  form  apparent  on  the  face  of 
the  firet  order  («),  for  no  affidavit  of  the  facts  can  be  received  (/);  at  lesit 
when  they  have  general  jurisdiction  in  the  subject  matter  («). 

They  are,  in  all  cases  of  autkorised  appeal  to  them,  absolute  judges  of 
the  fad  as  a  jury,  and  cannot,  if  they  would,  remit  any  question  of  that 
kind  to  a  superior  tribunal  (v). 


(o)  AtAmi  [TUkhtf  M.)»  2  Sidk.  607* 
<Mer  of  letaaiig  qnashftd  bceauae  it 
oOBcerned  a  jutiee  named  in  the  caption. 

(p)  R,  T.  Tarpoiet  4  T.  R.  71  (order  of 
removal) ;  16  6.  II.  e.  IS,  a.  1  (poor's, 
highway,  and  other  parish  ratet) ;  and  see 
R,  V.  Oudderidff§t  4  D.  &  R.  Mag.  Cas. 
S5,  appeal  against  overseer's  aooovnta ; 
Ortai  Charte  ▼.  KeiminffioHt  Stra.  1173. 
See  R.  ▼.  Uik,  po9t,  p.  655. 

(g)  Reg.  v.  CMttnham  Pwomg  Ofm' 
misiJoiMrt,  1  Q.  B.  467 ;  on  a  similar 
principle,  the  Q.  B.  quashed  an  order  of 
sessions  confirming  an  order  for  payment 
of  a  portion  of  highway  rate  to  a  tnmpike 
tmst  under  4  fc  5  Vict.  c.  59,  s.  1,  as  it 
appeared  on  affidavit  that  one  of  the  jos- 
tlces  was  a  mortgagee  of  the  tolls  of  the 
trust  in  question,  and  that  another  was 
one  who  had  made  the  order  in  question, 
and  was  therefore  a  respondent  in  the 
appeal,  Rtg,  v.  Rttie  {Ju9iiee§),  1  New 
Seas.  Cas.  470.  The  withdrawal  of  the 
latter  before  the  decision  makes  no  dif- 
ference, unless  it  distinctly  appears  that 
he  did  not  speak  to  his  brethrsn  on  the 
subject,  8.  C. 

(r)  See  R.  v.  W^eeloek,  5  B.  &  Cr. 
611,  explained  by  Pmiiuim,  J.,  SB. 
&  AddL  639 ;  and  Reg,  ▼.  Laninhire 
(/w#<eer),  3  a  B.  369;  (Mtwrg  v. 
Braddm,  t  Salk.  607;  JL  v.  De^om 
{JtuHem),  I  Chitt.  R.  34,  164,  649 ;  ML 
V.  WoreuUrekire  (/icfMcar),  2  Chitt.  R. 
260,  267;  see  4  Burr.  2102.  The  lea- 
sons  of  their  decisioo  are,  as  in  other 


courts,  to  be  ooUeeted  from  the  record,  t 
Nolan,  4  ed.  657.  If  tiieygivearesso% 
but  a  bad  one,  ssm^.  the  queen's  beaefc 
must  quash  their  order,  R.  v.  Judltf, 
Salk.  526. 

(«)  1  Ventria,  310,  Somth  ChAavy  ▼. 
Bradim,  Salk.  607.  See  JL  ▼.  IFM 
{8t.  Lttmremee),  6  B.  &  Adol.  533,  ooo- 
sidered,jpos/,  Chap.  XI.  sect  13. 

(I)  R.  V.  /mnse,  2  M.  &  8.  321. 

(m)  R,  t.  Ckmhbre  (/mMeat),  8  Ad. 
&E.398;  A. V.  Grs«f  ir«rl^, 2 Esit, 
244,  as  cited  3  M.  ft  &  312. 

(v)  See  per  Lotd  HwrdwkJtt,  C.  i^ 
in  R.  V.  Prmfm-m^tM^BOi,  Bair. 
Set  Cas.  77;  slao  it  v.  CamMfi- 
eMre  (/ttsMeet),  1  D.  &  R.  325,  ^ 
Again,  if  on  a  point  dekon  the  aeiils, 
«.  g,,  on  mpr^iimimmy  otfeeHom  tikes 
to  the  terms  of  a  ground  of  appesl  or  d 
the  ezaminationa,  they  decide  the  state- 
ment in  either  to  beinsiiAoient,aod  qank 
or  oonlirm  the  order  aecordingly,  witboit 
granting  a  ease,  tliat  dedsion  is  eooda- 
aive,  if  the  point  held  is  a  matter  of  hd 
only,  Rtg.  r.  KmieMm  (JmUeet),  3  ^ 
B.  810,  B.  1844;  ^.  C  and  A  P.  h 
Rtg.  V.  Wmi  JRidifay  (Jtmikee),  {BeO- 
ingtom  v.  BUmd),  1  New  Seas.  C.  247, 
3  June,  1844.  * 

ne  qneation  whether  an  eianiastios 
or  grounds  of  appeal  give  suffident  wke* 
madon  to  tlie  opposite  p«ty,  is  a  qaes* 
tion of  >hcf  for  the  decfsioa  of  thsstf- 
dons,  «.  g.  when  a  grouad  of  sppssl 
•ttted  a  wtttoMWt  by  appnntiooBUp  i» 
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Their  ontaken  lejectioQ  or  adnuMiOD  of  evidence,  or  decisioii  cob* 
tnry  to  it,  afibrde  no  gnmnd  for  a  bill  of  ezeeplioDs  (x),  mmidaMmi  (y). 
Of  for  a  motioo  for  a  new  trial  (a),  or  for  a  re-hearing  (a). 

It  may  be  laid  down  as  a  general  rule,  that  where  they  have  heard 
ererj  thing  that  can  be  legitimately  offered  before  them,  either  in  argn- 
meat  or  endence,  and  make  a  general  judgment  or  order  good  on  the 
hot  of  it,  80  as  not  to  be  qaashed  if  removable  by  certiorari^  their  judgment 
is  cooclusive,  unless  they  grant  a  special  case  on  a  question  of  law  for 
the  ofMoion  of  the  judge  of  assize,  or  the  conrt  of  queen's  bench ;  and 
as  they  cannot  be  compelled  to  do  so  (^),  they  are,  if  they  think  fit,  in 
all  sQch  cases,  absolute  judges  as  well  of  the  law  as  the  fact :  while,  in 
cases  where  a  certiorari  is  taken  away  in  terms  la^  enough  to  include 
a  special  case,  they  cannot  avoid  deciding  on  the  law,  as  the  court 
aboTe  cannot  then  take  cognizance  of  a  case  sent  up  to  them  (c). 


I  tbird  parish  without  deMribmg  the 
Konse  in  whioh  the  retidenoe  under  the 
wnice  took  plaee,  and  MSfioiit  dlandned 
the  appeal  on  that  pound  after  hearing 
Rqxndent'a  eaie  opened  and  one  witness 
cimfaicd,  appellant  not  hefaig  heard 
except  on  the  olgection,  Q.  B.  refiaaed 
■Mwiyaaiai  to  enter  oontinuanoes  and 
War.    £iy.  T.  Keti€vm  {JmHem),  m- 

{*)  R,  Y.  Prutam-fm-HiU,  Burr. 
S.  C.  77. 

(r)  B.  T.  Wor€Uter9kir§  {Juiiieu), 
1  Chitt  R.  649 ;  it.  ▼.  ConMrvonaMrf 
Uwliefi),  4  B.  &  Aid.  86.  Their  de- 
dding  on  a  sround  foreign  to  that  which 
they  held  out  they  should,  makes  no  dif- 
Serence,  Rig,  t.  YorHkhrt  (JmtHem), 
Q.  B.  25  Nor.  1843. 

(*)  Seeper  Cter,  3  Q.B.819,in  IZc^r. 
T.  JTet/eem  (JuaticU),  Easter,  1844, 
(oToniling  former  deeiaions  quoad  koe 
ia  Mif,  T.  Cmmarvomkirt  (JiuHeeB),  2 

Q.B.  325,  sndlZiy.T.  fFealJUifiiV'*  ^<^^ 
«A<re  (/«t/jeet),)  Ktiffkiep  ▼.  Wiiadem, 

•^331 ;  Rig.  T.  Jamti  BoZ/oii,  1  Q.  B. 

66 ;  and  again  aeted  on  in  Jl«gp.  ▼.  Weei 

^»^  JuiUem  (Beekingtem  ▼.  RlUmd), 

1  Mev.  Scaa.  C.  247. 

(s)  Af.  T.  ^Waireii  (JhA.)  5  B.  & 

^U  597,  (as  to  which  aee  9  D.  P.  C. 

128) ;  R.  T.  Cakmkin  (/Mlieet ),  8  Ad. 

k  £.400;  I  P.  Sb  D.  88,  8.  d  even 

*  We  thej  rqect  ovidence  only  on  the 

iraud  of  a  previous  speech  having  been 

A^  ia  contravention  of  their  practice, 

^▼*  CbMrsoMtktre  (/msMcm),  4  B.  & 

^86.  But  ii;  without  any  inftaetion  of 


aeaaions'  practioe  having  appeared,  it  had 
been  ahown  aa  a  hare  fact  that  the  ses- 
sions had  heard  one  side,  "and  had  aUa* 
geiker  refuted  to  hear  the  other,  it  would 
have  been  the  same  as  if  the  case  had 
■ot  been  heard  at  all,  and  a  momIsmm 
would  have  isaued.  See  per  ^olr^J,  J.,  4 
B.  &  Aid.  88,  S.  C.  ante,  p.  648.  Again, 
where  two  juaticea  had  ezerdaed  thekr 
diacretion  in  deciding  at  firat  to  hear  a 
case  on  the  vagrant  act,  5  O.  IV.  c.  83, 
8.  3,  which  involved  a  question  of  the 
fegularity  of  a  Scotch  marriage  of  the 
alleged  vagrant,  they  were  hdd  wnwg 
in  iSterwa^a  refnaing  to  hear  the  whole 
evidence  offered  for  the  defendant  to 
impugn  the  marriage,  and  a  moMlsmM 
issued  sccordingly,  R.  v.  CutHberkmd 
(/aWieet),  4  Ad.  &  El.  695.  See  1  Q. 
B.  66. 

(5)  See  R.  v.  Oulton,  BunN  Set.  C.  64; 
A.  V.  JUkme,  4  T.  R.  21 ;  JK.  v.  Forift- 
ehire  {Juetieeet  W.  R.),  5  B.  &  AdoL 
1003 ;  Pratt,  es  parte,  7  Ad.  &  E.  27; 
2  N.  &  P.  102,  8.  C.i  R.  V.  Jnetiem  ^ 

,  1  Ch.  R.  164 ;  R.  v.  Fmriagtemt 

4  D.  &  R.  735 ;  2  D.  &  R.  Mag.  Caa. 
365 ;  12.  V.  MwmvaihMhite  (Jwtieeo)^ 
7  D.  &  R.  334  ;  3  D.  &  R.  M.  C.  410; 
4  B.  ft  C.  844;  8  B.  &  C.  137,  8,  C.r 
R.  ▼.  Kemt  (Jtutieee),  9  B.  &  C.  283 ; 
JL  V.  Cambridgeihire  (Juetieee),  1  D. 
&  R.  325 ;  It.  V.  Denbighehire  ( Jtca /icii), 
1  B.  &  Adol.  616;  Reg.  v.  Cheehke 
(Jutticet),  (M.  1838,)  8  Ad.  &  E.  398, 
8*  C,i  and  aee  3  Q.  B.  817. 

(c)  R.  V.  MiddUetef  (Jmetieee),  8  D. 
&  R.  117.    But  wheie  a  conviction  is 
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Howerer,  where  the  ceriiorari  h  not  taken  away  by  apt  and  express 
wonby  a  case  may  be  sent  to  the  court  of  qoeen's  bench  for  its  opinioD, 
if  the  fiicts  proved  or  admitted  are  stated  in  it,  and  not  mere  evidence 
of  snch  facts  (d).  The  question  as  to  the  snfficiency  of  gnmnds  of 
appeal  in  the  statement  of  the  (acts  on  which  the  appdknts  mean  to 
rely  mast  be  for  the  sessions  (e).  Where  on  a  preliminary  objection 
to  snch  grounds  they  decide  a  matter  of  Xaci  and  leliise  to  hear,  the 
queen's  bench  is  bound  by  their  decision ;  whereas,  if  they  so  decide 
but  gjant  a  case  which  shows  the  objection  to  turn  on  such  a  point  of 
practice  as  the  queen's  bench  can  see  to  be  matter  of  law,  a  aupu2a- 
mus  will  go  (/). 

Sessions  may  quash  an  order  as  to  part,  and  hold  it  good  as  to  the 
remainder  {g). 

As  to  a  special  case  and  as  to  re-hearing,  see  post^  Chap.  XIII.  s.  2. 

But  where  a  court  of  quarter  session  declines  to  exercise  a  jurisdic- 
tion imposed  on  it  by  the  law  (A)  by  refusing  to  hear  or  stopping  short  in 
hearing  (t)  an  appeal,  and  dismisses  it  on  an  unfounded  objection  of  a  na- 
ture merely  pre/tmtnary  (k)  to  its  being  heard,  viz.,  to  their  jurisdictioD 
to  entertain  it  at  all  (/),  the  court  will  inquire  into  the  validity  of  the 
objection,  and  compel  them  by  mandamus  {m)  to  hear  it,  even  though 
a  witness  had  been  examined  before  the  objection  was  taken  (n).  For,  at 


qnasHed  on  appeal  for  want  of  form,  the 
proseeator  may  remove  the  order  of  ws- 
aions,  though  the  eertiorari  is  taken 
away;  for  though  a  private  peraon,  he 
prosecutes  in  the  name  of  the  crown,  iZ. 
V.  Alien,  15  East,  333 ;  R.  v.  BouUbee, 
4  Ad.  &  E.  498;  6  N.  «  M.  26;  it.  v. 
JBveiham  (Justiees),  in  Q.  B.  (M.  1838,} 
po9t,  tit.  Certiorari. 

(d)  As  to  special  case,  see  poet.  Ch. 
XIII.  8.  2. 

(e)  Lord  Demnan  in  Reff.  v.  Keeteven 
3  a  B.  820,  citing  Reff.  v.  Charliwy 
and  Walcott,  3  Q.  B.  378. 

(/)  Reg,  T.  CamaroonMhire  (Juetieee), 
2  d.  B.  325 ;  see  Reg.  v.  Weet  Riding, 
Yorkshire,  Jtuticee,  {Keighleg  v.  Wile- 
den,)  2  Q.  B.  331,  8.  P.  Both  cases 
explained  per  Cur.  in  Reg.  v.  Keeteven 
(/nA.),  3  Q.  B.  819,  and  3  Q.  B.  383. 

(gi)  Ante,  p.  645,  and  see  per  Lord 
Denman,  Reg,  t.  All  Saints,  Newcastle^ 
cn'7}fne  (Inh.),  as  reported  1  6.  &  D. 
133;  S.  C.  1  a  B.  428,  however  dif. 
fers. 

(A)  Per  Cur,  Reg.  v.  Weet  Riding 
{Justieee),  (Beekingttm  v.  BlUtnd,)  1 
New  Sess.  Cas.  247,  3  June,  1844. 


(0  See  ii.  V.  Ombarlmd  {/nitieet), 
p.  651. 

(k)  As  to  pre^nhuay,  see  3  a  B. 
821 ;  Reg.  v.  Keetepen  (Jmetieee). 

(0  Reg.  V.  Commali  (Jmstiea),  1 
New  Sess.  C.  314 ;  see  as  to  effect  of 
granting  a  special  case  which  is  not  takea 
np,  Reg.  v.  Keetecen  {Jnetieee),  3  Q.  B. 
819,  13  L.  J.  78.  If  they  dismia  u 
appeal  snbject  to  a  case,  no  memdemet 
lies  to  hear  the  appeal,  R.  v.  S^fiH 
IJnstieei),  3  N.  &  P.  306. 

(m)  If  moved  for  in  the  next  term, 
Reg.  T.  West  Riding,  Yorkshire,  Jutiiea 
(Drighlington  v.  Pndeeg),  2  Q.  B.  329. 

(n)  R.  V.  GUmeeetershire  (Judiett), 
IB.&AdoLI.  (Recognised  by  F«ri«, 
J.,  in  R.  V.  JV-tcvlon,  5  B.&  Adol.599; 
and  by  Coleridge,  J.,  in  R.  v.  Cke^in 
{Juetiees),  THn.  1840,  8  D.  P.  C.6I6), 
and  see  2  Q.B.329;  Aekworth,  esperie, 
13  L.  J.  (M.  C.)  38,  3  Q.  B.  397. 

In  Reg.  v.  FtinUkire  (Justicet),  13 
L.  J.  (M.  C.)  163;  see  3  a  B.  385, 
387,  an  order  of  removal  being  qiiiin« 

SineraUy,  a  fresh  order  was  obtsiaed. 
n  appeal  against  the  latter,  sppeU«a<s 
prodnced  the  record  of  the  wuiobm 
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the  sessions  are  die  judges  whether  examinations  or  groai^ds  of  appeal 
are  safficiently  particular  in  the  statements  of  facts,  if  tLey  entertain 
doubts  on  either  head  in  the  particular  case  before  them,  they  should 
go  on  to  hear  the  evidence  and  decide  the  appeal,  subject  to  a  special 
case :  whereas,  if  they  are  satisfied  that  the  objection  ought  to  pre- 
nul,  they  should  refuse  to  hear  the  evidence,  and  decide  either  against 
appeUants  or  respondents,  as  it  may  happen,  without  granting 'a 
case  (m).    * 

Again,  if  it  should  appear  on  the  face  of  the  entry  an  record  (n)  that 
no  judgment  was  given,  or  that  the  justices  were  divided  iu  opinion, 
and  that  no  adjournment  took  place  on  either  occasion  (o),  a  mandamus 
would  lie  to  compel  the  sessions  to  enter  continuances  for  the  purpose 
of  actually  deciding  the  appeal  (p) ;  though,  had  a  wrong  judgment 
been  actually  entered,  the  court  above  would  not  interfere,  for  want  of 
jurisdiction  in  error  to  review  it  pn  affidavit  of  matter  dehors  the  re- 
cord {q). 

Hardship  of  this  State  of  the  Law.] — The  operation  of  this  state  of 


^vaaldng  the  prior  order.  In  order  to 
expluB  tlie  general  entry,  respondents 
tendered  eTidence  to  show  that  the  order 
bad  been  quashed  on  aoconnt  of  a  defect 
in  fonop  nnder  their  written  general 
consent  for  lo  doing,  as  for  want  of 
^-  The  sesaions  refnsed  to  hear  the 
•Tideiiee;  but  a  mttndmmiM  isened  to 
compel  them  to  do  so. 

(n)  See  lUjf,  t.  Ketteven  (Jtutieet), 

3  Q.  B.  819;  13  L.  J.  (M.  C.)  78 ;  1 

I>a-&Mer.  113;  >  New  Seas.  C.  151. 

In  Stg.  T.  Wut  Bidmg  {Beekinf^tim  t. 

£UauO>  1  New  Sess.  C  247,  sessions 

'cfBMd  to  hear  eridence  on  an  appeal, 

OB  the  ground  that  the   examinations 

^  not  itste  the  settlement  with  snffi- 

Qot  psrticiilarity,  and  Q.  B.  refiised 

■Adnnit  to  compel  them.     So  where 

^  hdd  it  necessary  to  state  the  date 

of  in  indentnre  of  apprenticeship  in  the 

roods  of  appeal,  lUjf.  t.   Cornwall 

(/n/ieet),!  New  Sess. Cas.  161,  n.    The 

<lMi'8  bench  will  not  interfere  unless  the 

Ksiions  here  not  decided  the  question 

before  them,  Reff.y.  West  RidrngVork^ 

•^  (/atfjeet),  {Sprothnmpk  v.  Atter^ 

f^t),  1  New  Sess.  C.  64. 

(»)  As  to  which  see  2  Nolan,  4  ed. 
H4,  nti,  p.  520. 

A  ground  of  appeal  agsinst  an  order 
of  RBoral  wss,  that  there  was  no  com- 
pUint  by  the  orerseers  of  E.  to  the 


justices  who  made  the  order,  or  that  if 
there  was,  it  wss  not  made  in  writing, 
nor  was  any  copy  of  it  sent  to  respondents 
with  the  examination.  Appellants  offered 
eridence  in  support  of  these  arerments, 
but  the  sessions  refused  to  hear  it,  hold- 
ing the  recital  of  the  complaint  in  the 
Older  sufficient  to  show  that  the  justices 
who  made  it  had  jurisdiction.  Motion 
formmuUtmui  to  enter  continuances  and 
hear  the  appeal  on  affidarits  stating  the 
aboTC,  rule  granted.  Respondents  showed 
cause  .on  affidarits  stating  that  it  was  ad- 
mitted at  the  sessions  that  a  complaint 
haa  been  made,  but  that  the  objection 
was,  that  it  was  not  in  writing,  and  that 
respondents  were  then  prepared  to  show 
that  complaint  was  in  fact  made  by  and 
on  behalf  of  the  overseers  of  E.,  though 
not  in  writing.  Role  absolute  for  a  return. 
Per  Cur,  If  there  was  no  refusal,  that 
may  be  so  returned.  Beff.  v.  Sussex 
(Justices),  1  New  Sess.  C.  438. 

(o)  See  next  page. 

(p)  See  per  Dodl  Sllenborough,  in  R, 
y.  Leicestershire  (Justices),  1  M.  &  S. 
442 ;  Bodmin  y.  Warligen,  2  Bott,  6th 
ed.  pi.  982,  cited  by  Bay  ley,  J.,  ibid. 

(q)  1  Ventris,  210 ;  R,  y.  James,  2  M. 
&  Sel.  321 ;  R,  y.  Leicestershire  (Jus^ 
tiees),  1  M.  &  S.  442;  R,  y.  Monmouth^ 
shire  (Justices),  8  B.  St  C.  139 ;  2  M.  & 
Ryl.  132,  8.  C, ;  post. 
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APPEALS* — ALTBRIHG   JUDGMXNT. 


tlie  law  becomes  daily  more  grievous.     Sabjects  of  importance  are 
more  and  more  referred  by  the  legislatare  to  the  deeisMm  of  quarter 
sessioiis  on  appeal ;  the  remedy  of  the  subject  being  generally  confined 
to  the  chances  incident  to  the  present  constitution  of  that  tribunal,  and 
the  common  law  writ  of  certwrari  being  asconmionly  taken  away  (#). 
Questions  involving  interests  larger  in  amount  than  two  thirds  of  the 
actions  tried  at  assizes,  and  raising  equally  nice  questions  of  evidence, 
construction  of  statutes,  &c.  are  thus  disposed  of  by  a  b«ich  of  magis- 
Irates,  who  may  hinder  any  errors  into  which  they  fidl,  from  being  tet 
light  elsewhere.     For  while  at  niti  priui^  in  a  cause  of  the  smallest 
importance,  the  improper  admission  or  rejection  of  evidence  by  the 
^udge,  or  his  misdirection  in  point  of  law,  is  the  subject  of  a  bill  of 
exceptions,  or  a  motion  to  the  court  above,  which  that  learned  person 
cannot,  if  he  would,  prevent ;  the  sessions,  by  refunng  a  case,  may  con- 
-elude  the  party  entirely,  even  where  the  eeriiorari  is  not  taken  away. 
How  long  this  hardship,  so  peculiar  to  suitors  in  appeals,  will  be  vat- 
feted  to  continue,  remains  to  be  seen. 


Altering  Jttdgment.] — ^They  may  alter  their  judgments  at  aoy  time 
during  the  continuance  of  the  same  session  at  which  they  are  made, 
but  not  after  it  is  ended  by  the  departure  of  those  magistratei  who 
composed  ii(t). 

Equal  Dwitum,] — ^The  chairman  has  the  same  right  to  vote  at  any 
other  justice  present,  but  has  no  casting  or  double  vote,  io  case  the 
numbers  including  his  own  vote  should  be  equal  (a) ;  for  inter  paret 
nan  est  potestcu. 

In  cases  of  equal  division^  the  proper  course  ts  to  continue  the 
session  by  adjournment  to  some  day  not  later  than  that  on  which  the 
next  original  quarter  session  should  be  holden,  and  so  on  from  sessioo 
to  session,  if  the  question  in  doubt  remains  so  long  undecided  by  a 
majority  («).     For  otherwise,  or  if  the  judgment  or  order  of  adjottro- 


(«)  Am  to  tills  prtctioa,  wttpoett  tit, 
Cariiorari, 

(t)  St.  Andrew's,  Molbarn,  mid  5/. 
CZmmhI  ZkHMt,  Salk.  494,  606 ;  Anon. 
I  Ventris,  210.  See  2  M.  &  S.  321 ;  1 
M.  ft  S.  442  s  8  B.  ft  C.  139. 

(»)  Reg.  T.  Fladhmr^,  10  Ad.  &  E. 
706. 

(«)  See  M/«,  p.  74,  2  NoL  646,  4ti& 
edit.  If  the  negleot  to  MJIioim  be  with 
crimiiud  inteat,  or  ooeftBona  a  lailiue  of 


juftioe  in  any  reipeet,  an  InfonM^ 
wiU  lie  against  the  JQstieefl  who  itteDaM 

theaessions;  bat  whan,  fron  itf  beiqi 
oreiiooked  that  the  nvi^Mn  for<iii«a« 
ing  were  equal  witii  ftoae  for  ooafimiH 
the  order,  jadgment  was  sotered  tt 
qnaah  it,  bat  the  error  was  aot  aoticMi 
to  the  ooart  doling  the  ssssiflOtS**|' 
rfeint  to  rehear  the  qyaal  was  .''"^ 
on  the  ground  that  as  the  ssisiiiDS  sss 

not  doobted  so  lar  as  to  ssad  IV  * 


EQUAL  DlVniOV. 


655 


ment  has  beeo  erroneoualy  prononnoed  or  entered,  the  juitices  who 
were  present  cannot  take  up  or  rectify  the  matter  after  the  session 
ended,  nor  can  the  coort  aboTe  assist  them  (jr).  It  has  been  said  to 
be  the  bonnden  duty  of  the  clerk  of  the  peace  to  enter  an  adjournment 
in  the  above  case  («) ;  but  this  doctrine  has  been  disputed,  on  the 
ground  that  as  the  respondents  in  a  case  of  remoTal  are  bound  to  sup- 
port the  order,  they  lai]  to  do  so,  when  the  justices  do  not  decide  with 
them ;  so  that,  consequently,  on  an  equal  division,  such  an  order  must 
be  quashed  (a). 


bat  had  actnany  giTen  jadgment,  the 
court  abofve  eovld  not  look  dtkmv  the 
noord,  by  ecrntininng  the  poU  on  whieh 
tike  judgment  proceeded,  J^.  t.  Leieei" 
iertkire  (Jnt/ie«e),  1  M.  &  S.  442.  See 
4  T.  R.  71.  So  where  an  equality  of 
votes,  which  eanaed  an  adjournment,  waa 
in  fagteaneed  by  the  vote  of  a  magiatrate 
who  wae  not  entitled  to  vote,  R.  v.  Uii, 
2  M.  &  RyL  172 ;  re-diMmaaed  in  itcyr. 
v-  rkfiimkam  Pavtug  OommUtUnurg,  1 
U.B.475;  S.C.moi^MLw.Mommouih- 
•kin  (/«r/jew),  8  B.  &  C.  137. 

(y)  Ante,  p.  74.     In  R.  y.  8tam~ 

MU  (AU.),    Bvr.    Sett.    Cas.    206, 

>ppeal  to  the  next  aeiaionf  alter  order  of 

RBovil,  being  the  West  Riding  seaaiona 

kddat  PontefrMBt:  the  foUowing  were 

tbe  mirk§  qf  a^oiammentt  of  smiona. 

The  Pontefract  aeaaions  held  27th  April, 

17  0.  II.,  npoa  an  appeal  by  Spotland, 

order  the  aaid  appeal  [under  9  6. 1,  e. 

7»  ■•  8.]  to  be  reapited  to  the  next 

Snenl  quarter  aeeaiona  of  the  peaoe,  to 

be  holden  by  a4i<nimment  at  Bradford, 

in  and  for  the  aaid  riding ;  and  that  the 

cbvchwaidena  and  Oferaeeraof  the  poor 

of  Stanifield  aforeaaid,  do  on  notice  of 

thii  order  pay  or  canae  to  be  paid  to 

the  dmrehwmiitena  and  oyeraeera  of  the 

poor  of  Spotland  aforeaaid,  tiie  anm  of 

foor  gvineeay  for  ooata  of  the  laid  appeaL 

^Bd  the  general  onarter  aeaaionB  of  the 

pcwe  of  the  lord  the  king,  holden  at 

SkxptoB  in  and  for  the  aaid  riding,  on 

TtKiday,  the  13th  dey  of  Jnly,  16  O. 

n.,  before,  fte.    That  aame  icmions  of 

^  peace  waa  a4ionmed  by  the  jnatioea 

hit  Hamad,  and  othen  their  faUowa  aa 

aforemij,  ontfl  Thnraday,  the  15th  day 

^  the  mid  month  of  July  in  the  year 

*fc*«nid,  at  10  o'clock  in  the  forenoon 

«f  the  mme  dtey,  to  be  holden  at  Brad- 

fori,  in  md  for  the  riding  aforeaaid,  to 

^  father  aa  Ae  court  there  aliaU  eon- 

*^i  &e.    And  on  the  said  Thnraday, 


the  15th  day  of  July  aforeaaid,  the  aame 
general  quarter  aeeaiona  of  the  peace  was 
holden  by  the  adjournment  aforeaaid,  at 
Bradford  aforeaaid,  in  and  for  the  aaid 
riding,  before,  Ac.  At  which  aaid  gene* 
ral  quarter  aesaiona  of  the  peace,  con- 
tinued and  holden  by  the  juaticea  laat- 
named  at  Bradford  aforeaaid,  in  and  tot 
the  aaid  riding,  on  the  aaid  Thnraday, 
the  15th  day  of  July  aforeaaid,  in  the 
year  aforeaaid,  before  the  juaticea  laat- 
named  aa  aforeaaid,  it  waa  ordered  at 
foUowa,  to  wit : 

Upon  the  further  and  foil  hearing  of 
the  appeal,  &c.  it  appeara  to  thia  oouty 
that  J.  B.  the  party  remoTcd,  being  an 
inhabitant  legally  aettled  in  {HaHng  ike 
faeU] ,  and  adjudging  finally  the  order  of 
remoral  to  be  diachuged. 

At  the  Berka  Eaater  aeasiona,  1828, 
the  majority  of  the  juaticea  yoted  for 
eoi^rmtf^  the  order,  in  which  opinion 
the  chairman  concurred;  but  in  pro- 
noundng  the  judgment  of  the  court,  he, 
by  miatake,  deliYered  it  thua :— "  The 
order  ia  guoiheds**  which  waa  entered 
accordingly  by  the  clerk  of  the  peace. 
The  miatake,  which  waa  in  the  mere 
pronouncing  of  the  judgment,  waa  not 
diacoTered  tiU  a  aubaequent  part  of  the 
aame  day,  when  the  aeaaiona  had  regu- 
larly clcSied.  Mr.  Shepherd  alterwards 
moved  the  court  of  king'a  bench  on  the 
affidaTit  of  the  juaticea  themaetrea,  for 
a  eumdlamtiff  to  rehear  the  appeal,  or  to 
correct  the  judgment  by  the  chairman'a 
notea ;  but  the  court  held,  that  they  had 
no  power  to  interfere,  and  the  judgment 
remained  aa  entered. 

(a)  Bodmm  v.  Warl^en,  2  Bott,  6th 
ed.  pi.  982 ;  R,  v.  Imeettenkirt  (/na- 
MMf),  1  M.  &  S.  442 ;  R.  v.  WMmor^ 
land  {JuiHeei),  2  Seaa.  Caa.  193 ;  R,  v. 
jEti^'e  Ltmgitp,  1  Ld.  Raym.  481 ;  SaUL 
605,  5.  C. 

(a)  JL  V.  Mmmomiktkir^  (JwltoBf), 
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CONTROL   OF  SESSIONS   PRACTICE   BT    QUEEN's  BENCH. 


General  Control  by  the  Court  of  Queens  Benck  of  the  Practice  ej 
Quarter  SessumSf  particularly  ti^  regard  to  their  Dismiital  of  Appeals*] 
— ^This  subject  bas  been  touched  on  incidentally  in  previous  obseryatioiis 
on  notices  of  appeal  on  the  trial  of  respited  appeals,  and  on  the  judicial 
power  of  sessions  in  appeals  (pp.  635,  650).  The  reversal  by  maxda- 
mu's  of  the  order  of  proceeding  at  quarter  sessions,  if  had  according  to 
the  rules  of  practice  which  there  prevail  in  hearing,  appeals,  is  a  part  of 
the  jurisdiction  of  the  court  of  queen's  bench,  which  it  will  not  be  in- 
clined to  exercise,  unless  it  be  apparent  that  gross  injustice  will  follow 
the  refusal  of  that  remedy  (&).  Accordingly  that  court  will  not  presume 
that  sessions  were  wrong  in  refusing  to  try  and  enter  an  appeal  where, 
for  all  that  appears,  the  application  might  not  have  been  made  in  time 
according  to  their  practice  (c),  nor  will  a  mandamms  be  granted  to 
sessions  to  re-hear  an  appeal,  on  the  ground  that  their  practice  was 
inconvenient  in  a  given  particular,  viz*  in  obliging  the  appellant  against 
a  poor-rate  to  begin  by  impugning  it,  instead  of  calling  on  the  re- 
spondents to  show  a  probable  ground  for  the  amount,  at  which  they 
had  charged  him  in  it  (d).  So  they  may  refuse  to*  respite  the  trial  of 
an  appeal  for  the  absence  of  a  material  witness,  where  full  notice  has 
been  given,  and  both  parties  attend  to  try,  unless  on  payment  of  costs 
of  the  day,  according  to  their  usual  practice  (e).  Again,  where,  by  the 
practice  of  a  sessions,  eight  days'  notice  of  appeal  against  an  order  of 
removal  was  required  at  the  first  session,  but  fourteen  days*  notice  of  an 
adjourned  appeal,  and  an  appeal  was  dismissed  for  want  of  sufficient 
notice  for  the  second  'session,  the  practice  was  upheld  by  the  court 
above  (/).  But  if  the  sessions,  in  refusing  to  hear  an  appeal,  depart 
from  their  usual  rule  of  practice,  the  court  above  will  interfere  (g).    So 


4  B.  &  C.  844 .  Howerer  the  court  gare 
no  opinioa  on  this  point,  and  in  all  pro- 
bability woold  not  have  distnrbed  the 
law  ae  generally  ondentood  and  acted 

OB. 

(k)  Per  Lord  SUemionmgk,  in  J2.  ▼. 
fi^#btt(/«ff/iceff).6M.&S.58.  SeeJL 
T.  &Mur  (Juitieet),  2  Ch.  R.  385 ;  JLr. 
Bmcka(JmUie»),  6  D.&  R.  142.  "  ThU 
court  will  not  be  diipoaed  to  control  the 
discretion  of  the  jnstioes  when  it  haa 
been  lairiyezeiciaed ;  but  it  is  desirable 
that  oonrts  of  quarter  aeetions  should 
Aot  Taiy  their  rolee  Irom  time  to  time, 
and  should  rather  lean  to  hearing  ap- 
peala  than  to  dismissing  them  on  tc^- 
nical  grounds."  Per  Lord  IVwiw,CJ>, 

5  B,  &  AdoL  992,  JL  r.  XoffM  (/nt. 


#teet). 

(e)  JUf,  T.  Wlarwidkakirt  (Juttket), 
14  L.  J.  (M.  C.)  39. 

{d)ILy,S^fM(JMgtiem),SU.hS. 
57.  And  je.  T.  TtyJUm,  12  East,  546, 
which  eeems  eemtrm,  proceeded  oa  tpecitl 
ctrcnmstanoes.  See  JL  v.  AVvtary 
(/aJI.),  4  T.  R.  475. 

(•)  R.  T.  MommmtAMrt  (JMitiem), 
1  B.  &  Ad.  895. 

(/}  M.y,Mmmouik8kire(Juiiett). 

3  D.  P.  C.  306. 

(p)  R.  T.  Wilis (Ju9iiem),SB.hC. 
380.  Appeal  against  a  poor's  FStecooU 
not  be  properi J  heard  at  the  setaoas 
when  it  was  entered,  no  notice  hanng 
been  given.  It  was  sdiouraed,  hovcvert 
on  another  ground.    The  setsions,  coa- 
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where  they  quash  an  order  of  remoTal,  or  even  a  convictioiii  for  matter 
of  form  only,  subject  to  the  opinion  of  the  court  above  on  the  validity 
of  the  objection^  and  it  appears  to  that  court,  when  the  conviction  is 
letamed  on  cerHorlkrif  that  it  is  sufficient  on  the  face  of  it,  they  will 
quash  the  order  of  sessions  and  send  back  the  case  to  be  heard  on  the 
merits  (A).    Again,  where  a  court  of  quarter  sessions  dismissed  an  ap* 
peal  against  an  order  of  removal  for  non-compliance  with  their  practice, 
which,  by  requiring  a  notice  to  the  respondents  of  the  entry  and  respite 
of  a  recited  appeal  within  one  month  after  such  entry  and  respite,  was 
contrary  to  9  6.  L  c*  7,  s.  8,  which  requires  only  a  reasonable  notice 
of  appeal,  the  court  granted  a  mandamuif  and  directed  the  sessions,  if 
they  found  that  the  notic6  was  not  reasonable,  to  adjourn  the  hearing 
of  the  appeal  to  the  next  sessions,  and  to  determine  it  finally  there  (t)* 
Where  an  appellant  gave  fourteen  days'  notice  of  appeal,  calculating 
one  day  exclusive  of  that  of  giving  the  notice,  and  the  other  day  inclusive 
of  the  first  day  of  the  sessions,  the  appeal  was  dismissed  for  want  of 
compliance  with  a  rule  of  the  sessions,  that  such  a  notice  should  be  ''ex- 
clusive of  the  day  of  the  notice,  and  of  the  day  of  holding  the  sessions 
at  which  the  appeal  was  to  be  tried,"  a  mandamus  issued  to  compel  the 
hearing,  of  the  appeal  (k).    This  decision  was  followed  up  by  another  (/) 
on  55  G.  III.  c.  68,  s.  3,  which  required  ''  ten  days'  notice  "  of  appeal 
to  the  sessions  against  an  order  for  stopping  up  highways.     The  ses- 
sions made  a  rule  in  cases  of  appeal  not  otherwise  directed  by  laWy  that 
ten  days*  notice  should  be  given  exclusive  of  the  day  of  notice,  and  of 
the  first  day  of  the  sessions,  and  dismissed  an  appeal  on  the  above  sta- 
tute for  non-compliance  with  it.     But  a  mandamus  issued  to  hear  the 
appeal,  the  court  saying  that  it  was  not  competent  to  the  sessions  to  im- 
pose a  rule  of  practice  contrary  to  the  act,  which  meant  ten  days'  notice, 
one  inclusive  and  the  other  exclusive,  so  that  either  the  rule  of  sessions 
practice  did  not  apply,  or,  if  it  was  intended  to  do  so,  the  court  would 
exercise  its  discretionary  power  of  controlling  it.     A  like  decision  took 
place  where  the  sessions  by  their  practice  made  service  of  a  notice  re- 
quisite to  the  hearing  of  an  appeal,  though  the  act  which  gave  it  was 
silent  on  the  subject  (m). 


traj  to  their  nsiial  practice,  refoied  to 
W  it  at  the  second  Bcnioni.  And  aee 
u  to  this  caMe^pofi,  p.  658,  R.t,  OUm- 
cutmkire  (Jutiieea,)  3  D.  P.  C.  298. 

{h)  R.  V.  Ridgwty,  5  B.  &  Aid.  527; 
1  D.  8e  R.  132,  8.  C. 

(0  R,  T.  Ntfrfolk  (Jwticeg),  5  B.  & 
Ado\.  990.  See  R.  v.  Kent  {Jwtieet,) 
8  B.  &  C.  639,  and  id,  640,  641,  notes. 

(*)  R,  T.  Laneoihire  {JtuHcet),  7  B. 


&  Cr.  691.  Explained  bj  Parke^  J.,  5  B. 
dc  Adol.  671,  672. 

(0  R.  T.  Weat  Riding,  YorkakirB  (Jii«. 
tices),  in  re  Bower,  4  B.  &  Ad.  685, 
relied  on  per  Cur,  in  R.  y.  Ooodenauoh, 
2  Ad.  &  E.  469. 

(m)  See  it.  y.  Stafordskire  {Jtutieee), 
4  Ad.  &  E.  842,  when  Q.  B.  will  inter- 
fere,  see  next  page. 
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It  may  turn  out  a  safe  criterion,  by  which  to  jadge  wlietlier  the  ooait 
above  will  or  will  not  interfere  with  those  decinons  of  a  quarter  teMtons 
which  hmge  on  its  own  rulet^  to  consider,  whether  die  point  be  one  of 
pure  practice  for  the  regulation  of  its  own  proceedingSy  and  as  such, 
necessarily  within  its  own  discretion  to  adjudicate  on,  or  one  whidi  also 
involves  a  legal  question,  and  of  which  accordingly,  diougfa  the  magis- 
trates are  judges,  they  are  not  $6U  judges ;  e.  g.  the  common  questioo, 
What  is  that  **  reasonable  '*  notice  of  appeal  which  gives  a  quarter  ses- 
sions jurisdiction  to  hear  it(n)?  In  R.  v.  The  Justices  of  Wilis  (o)t 
the  court  interposed  to  prevent  what  appeared  to  them  ao  onjust  lesolt 
of  a  novel  practice  at  the  sesnons.  Where  an  appeal  was  formally 
entered  at  a  sessions,  as  an  appeal  by  an  individual  named,  against  the 
accounts  of  the  "  churchwardens  and  oveiaeers  "  of  a  parish,  aod  tbe 
appellant  served  a  notice  of  it  directed  to  the  overseers  only,  it  was 
held  that  as  tbe  churchwardens  had  not,  in  &ct,  received  or  disbursed 
any  parish  money,  or  kept  any  account,  it  was  evident  to  one  lookiog 
at  the  subject>matter  of  the  appeal,  that  it  was  substantially  against  tbe 
accounts  of  the  oeerseerSf  to  whom  notice  had  been  given,  and  the 
sions  were  ordered  to  hear  tbe  appeal  (p). 


Costs  of  Appeals  **  heard  and  determined**  at  Quarter  Sessums,]— 
The  power  to  give  costs  is  not  incident  to  the  authority  of  the  sessions, 
nor  does  it  exist  at  common  law :  and  therefore  they  never  can  be  given, 
unless  by  the  words  of  the  particular  act  under  which  the  justices  are 
acting  at  the  time.  Whenever  the  sessions  grant  costs,  they  form  pert 
of  the  judgment  of  the  court,  and  the  amount  must  be  ascertained  by 
and  in  the  order  itself  to  be  made  before  the  sessions  end  (q) ;  for  they 
have  no  power  to  grant  costs  generally,  like  the  courts  at  Westminster, 
to  be  afterwards  taxed  by  the  proper  officer ;  though  they  may  direct 
the  clerk  of  the  peace  to  ascertain  and  report  to  them  during  the  ssoDe 


(»)  Suggested  by  the  obserrttions  of 
Mr.  Baron  Perke,  then  a  member  of  the 
eomt  of  king's  beaoh,  oa  Jl.  v.  Vfittt 
(/«f/<eet),  10  Eaft,  404,  made  by  him 
bi  jR.  T.  Xewciertfrtf  {JuMtiemt)^  7  B.  ft 
Cr.  691  $  Jl.  T.  rerleMre  (JustUm,  IF. 
B,)t  5  B.  ft  Adol.  671,  672.  The  esM 
of  it.  V.  Smrreff  (JtefMeet),  as  reported 
in  1  D*  ft  R.  162,  has  eome  eiptesiioBS 
of  Lord  TseUrien  oontfary  to  ttk, 
which,  however,  do  not  oeeor  in  the  vs* 
port  in  ft  B.  ft  AkL  ftS9.  In  another 
eaae  alao  (JR.  v.  MmmQmtkskirs  (Jm- 
Heet),  9  D.  P.  C.  311),  FeUmtm,  J., 
said  of  Jl.  T.  WiUt  [Jtutiem),  10  Bast, 


404,  that  the  jndgea  thooghtnaayof  iti 
esprassions  went  too  ftr;  ftr  it  p>o- 
oeeded  entirelj  on  the  attowsy  hw«; 
acted  in  ignmnoe  of  a  niw  i^^Jj* 
which  had  only  eodsted  for  two  mdseh 
and  did  away  wiOi  tbetatmmvnt^ 
(•)  10Eaet,40i,4i|i9«.    AndMtw 


Adol.  944.  . 

(f)  Jeem P^tke. i^dMegdm^ 
em  parte  B%lleme$^  1  P.  P.C.  26>  «■*■ 
on  in  Beg.^.Lee$twaik8dkmi^' 
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sesiioo,  the  items  of  expenditure  which  may  form  the  grounds  of  their 
decisioa ;  but  they  must  themselves,  while  the  sessions  continue,  deter- 
mine the  sum  to  be  paid,  for  they  cannot  delegate  their  authority  (r). 
Such  order,  when  made,  cannot  be  enforced  by  attachment ;  but  the 
party  who  disobeys  it  alter  it  has  been  personally  served  on  him,  will  be 
liable  to  indictment  for  the  misdemeanour,  and  punished  for  his  con- 
tempt by  imprisonment  and  fine. 

By  the  practice  at  many  sessions,  forty  shillings  costs  is  allowed  to 
the  party  succeeding  on  an  appeal,  in  which  costs  may  be  given.  Some- 
times, when  notice  of  appeal  is  given  and  not  countermanded,  the 
practice  is  to  refuse  the  appellant  kMive  to  enter  and  respite  his  appeal, 
uilflss  he  agrees  to  pay  the  costs  of  the  day  («).  In  the  case  of  an 
appeal  against  a  poor's  rate,  unless  the  appeal  is  entered^  the  sessions 
cannot  order  the  appellant  to  pay  the  costs  which  his  notice  may  have 
occasioned  to  the  respondents  in  preparing  to  resist  the  appeal ;  for  it 
if  not  **  heard  and  determined  ^'(t) :  but  iP  it  was  entered  and  respited, 
and  opposition  to  it  is  afterwards  abandoned  by  the  respondents,  so  that 
the  rate  waa  quashed  without  more,  and  the  appeal  allowed,  it  was  held 
to  have  been  ''  heaid  and  determined  "  so  aa  to  enable  the  sessions  to 
give  tiie  appdhtot  the  eosts  incurred  down  to  the  time  of  abandon- 
ment (k);  and  the  like,  if,  after  the  appeal  was  entered  and  respited, 
a  notice  of  appeal  given  for  the  second  sessions  was  countermanded, 
and  the  appellant  did  not  appear  then  to  support  his  appeal  (;r). 

Record  of  Appeal  havmg  been  A«arei.] —>In  order  to  prove  the  hear- 
ing of  an  appeal,  the  record  should  be  produced  regularly  made  up  on 
parchment  (y).  This,  however,  appears  not  absolutely  necessary  if 
the  paper  sessions  book,  made  up  by  the  clerk  of  the  peace,  is  pro- 
daced  (j). 


(t)  A  C  bat  isa  one  mm,  eemk.      dqr  before  tiie  whIobs. 

(«)  Seeii.T.aRo»/o«,4D.ftR.446. 


(«)  JB.  T.  MmmmtkaMf  (/tifMeet),  See  2  iML  H  B.  374. 

1  B.&  AdoL896.  SeePonftrv.  Cooper^  («)  Ar  perU  HoUemef,  1  D.  P.  C. 

t  C.  M.  &  R.  232;  4  T^r.  R.  456{  26,  mie,  p.  658,  note  (f). 

Xm§  V.  r«grl9r,  2  C.  M.  ft  R.  235;  5  (jr)  it.v.  Ifarc?, md other  eaaet,M<«, 

fjt'  M4.  p.  520 ;  alio  as  to  the  rsqeialtH  of  radi 

(f)  JLt.  AMP(AiMM),8  T.  R.  583,  racord,  2  Ndu,  564. 


«  17  G.  II.  e.  38,  a.  4.    AppeUaat  (m)  R.  v.  KeovOey  (iSO.)  8  Ad.  ft  S. 

'  '  his  aoliee  of  appaa!  the      806, 
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CHAPTER  X. 

OF  APPEALS  AGAINST  POOR-RATES ;  THE  APFOINTBIENT  Or 
OVERSEERS;  AND  OVERSEERS'  ACCOUNTS. 


I 


I 


BSCnONS. 

h^Qflke  Ri^ki  i(fAppMl  a^aimii  Poor^lUiet,  tmd  to  whmi  Snritm,  p.  660. 
li.^Qfiht  OomiUkmM  ^Appeal  offomit  Poor-BmUti  at  Kvike^  ift,  p.  663. 
m.— Qf /jle  Crgwrft  qf^fpml  gfrtirf  Poor.J2«l«r,  mid  kfnim 

1.  Qftkt  Pertomt  Jy  wAoot  ike  BmU  uUht  MUde,  p.  668. 

2.  QTike  Pmpo9e»  fir  mkiek  ike  Mai9  tH^  be  mmde  mid  iti  Fneetit 

i^ppHtdf  p*  669* 

3.  Of  the  Smbfeett  in  rmpeet  f^wkich  tie  Atwrntmni  AMry  tewc^;  a' 

kertm  oftkePmrtin  UMe  to  lo  A$iotoed im  trnpoei  iff  Oeavotim, 
Sfc.  mid  the  PHme^  mid  ProporHmi  ^Amonmtut,  p.  671. 

4.  QftkeMimmor  m  mkiek  Poor'o BaUo  mmot  ko  mmde,oaowti,mi 

pmUUkod,  p.  691. 
W.^qftke  Drittl  ^  AppeaU  ogamtt  Poor'o  Raiio,  mid  the  Jmdpment  iff  tit 

Settiom  tkeroom;  mid  kerom  qfmHendmff  Poor's  Rmtei,  p.  694. 
Y.^-4lf  AppeaU  agmmtt  the  Appomtmeni  vf  OvertetiM,  p.  699. 
TI. — QfAppettit  rtUtimff  to  tie  AteomOo  f(fPwruh  (f/tctro,  p.  700. 


SECTION  I. 

Of  the  Riobt  of  Appeal  against  Pooa-RATEs. 

How  Originaiet.] — ^The  right  of  appealing  against  rates  lor  relief  of 
the  poor  was  given  originally  by  43  Eliz.  c.  2,  s.  6,  which  enables  any 
persons  "  who  shall  find  themselves  grieved  with  any  cess  or  tax,  or 
other  act  done  by  the  churchwardens  and  other  persons,  or  by  the 
justices  allowing  the  rate/'  to  appeal  generally  to  the  general  qoaitei 
sessions,  who  were  to  make  such  order  thereon  as  by  them  should  be 
thought  convenient ;  the  same  to  conclude  and  bind  all  parties.  This 
provision  being  thought  to  confine  the  remedy  to  persons  complaioiog 
of  pecuniary  grievance,  stat.  17  O.  II.  c.  38,  s«  4,  gives  the  right  of 
appeal  to  any  person  who  *^  shall  find  himself  aggrieved  by  any  rate  or 
assessment  made  for  the  relief  of  the  poor ;  or  shall  have  any  material 
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<Afeetkin  to  any  person  or  persons  being  put  on  or  left  out  of  such 
rate  or  assessment ;  or  to  the  sum  charged  on  any  person  or  persons 
therein ;  or  shall  have  any  material  objection  to  such  account  (jL  e,  the 
overseers'  accoant)  as  aforesaid,  or  any  part  thereof;  or  shall  find 
himself  aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted  by  the 
churchwardens  and  overseers  of  the  poor,  or  by  any  of  his  majesty's 
justices  of  the  peace." 

The  safest  remedy  against  an  improper  rating  is  by  appeal ;  for,  if 
the  objections  rest  on  the  uncertainty  of  the  specification  of  property 
in  the  rate  (a),  or  on  any  other  ground  short  of  absolute  want  of  juris- 
diction by  the  justices  (e.  g,  the  nullity  of  the  rate  as  regards  the  party 
assessed,  where  he  has  no  visible,  real,  or  personal  property,  so  that  he 
is  not  rateable  at  all— or  its  not  having  been  duly  published,  &c.)y  &n 
appeal  is  the  only  remedy  (&). 

A  rate  cannot  be  abandoned  by  overseers  after  its  allowance  by  the 
justices  and  publication  in  the  church,  and  the  only  mode  of  getting 
nd  of  it  as  an  existing  rate,  if  at  least  the  assessments  have  been  col* 
lected  and  the  appeal  entered,  is  by  quashing  it  at  the  sessions  on 
appeal  (c).  But  overseers  may  abandon  the  defence  of  a  rate  by  not 
contesting  an  appeal  at  sessions,  and  consenting  to  .a  motion  to  quash 
it((0. 

To  what  Session  in  respect  of  Place  and  Time.'\ — ^The  appeal  is 
given  to  the  general  quarter  (e)  session  of  the  peace  for  the  particular 


(<)  CortU  T.  EnU  Waterworka  Com' 
f»f,  7  B.  &  C.  314,  333,  334 ;  Hut- 
ettit  T.  Ckambera^  1  Bvrr.  580. 

(»)  See  MarshaU  y.  PtYnum,  9  Blng. 
595,  HO.  1833,  eolleeting  the  eases 
from  mhoerd  v.  O^,  2  Bla.  R.  1330. 
See  alio  the  note  to  5  Ad.  &  El.  8, 
iad  SUbtOd  t.  noderiek,  11  Ad.  &  E. 
38,  tt  distiiigmshed  in  11  M.  St  W. 
&03.  Trespass,  (Cro.  Car.  394,  cases 
eoDeeted  6  New  C.  373;  see  also  11 
^d.  h,  E.  993) ;  reple^,  and  case  for 
cxeeatfe  lery,  are  the  other  remedies ; 
Me  9  Kng.  595  ;  1  Ad.  SK  E.  264 ;  11 
V.  h  W.  149,  158,  503. 

Ai  to  remedies  by  appeal  under  local 
•eti,  ice  A.  T.  KtiU  {Justien),  9  B.  & 
C.  283;  JL  T.  Twiker,  3  B/  &  Cr.  544; 
^  ▼.  8t,  Jtmu9,  Westmkuter,  1  Ad. 
&  K.  241 ;  4  Ner.  ft  Man.  499 ;  H.  t. 
S^ik  {Jwtiees),  1  B.  ft  Aid.  640.  As 
to  the  Sndbvy  act,  R,  r,  Norwich  {Jus- 
««).  3  D.  ft  R.  42. 
(0  Thus  where  a  sessions  refosed  to 


hear  an  appeal  against  a  rate,  becanse 
the  respondents  had  prenonsly  given 
notice  of  abandoning  it,  a  maniumu 
issned  to  compel  the  hearing,  JS.  t.  Cmi- 
Mdge  (Justieet),  2  Ad.  ft  E.  370 ;  but 
the  eonrt  wpnld  not  give,  against  the 
perish  officers,  costs  of  application  Ibr  a 
wumdamuM^  and  of  that  writ  onder  1  W. 
IV.  0.  21,  B.  6.  The  samb  law  applies 
to  a  borongh  rate  in  nature  of  a  connty 
rate.    See/iof/,  Ch.  XIV. 

{d)  Rey.  T.  Ffmeh  mid  emotker,  2  Q. 
B.  309. 

(e)  Thongh  17  G.  II.  c.  38,  s.  4,  ex- 
pressly gires  the  appeal  to  the  "  next  gene- 
ra/ on  quarter  sessions,  it  appears  from 
otherpartsof  that  act,  aswellas  from  other 
acts  til  pari  materid,  that  those  terms 
are  nsed  synonymonsly.  Thus,  though 
in  London  and  Middlesex  there  are  four 
general  as  well  as  four  quarter  sessions, 
still  every  quarter  session  being  a  gene- 
ral session,  the  appeal  against  a  rate  mnst 
in  those  counties  be  to  the  next  quarter 
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jurisdiction  in  wbtch  the  parish  lies,  whether  oovnty,  riding,  or  other  divi- 
sion. If  it  be  situate  in  the  borough  of  a  corporate  city  or  town,  having 
a  grant  of  a  court  of  separate  quarter  sessions  under  the  late  maniciptl 
corporations  act  (/),  the  appeal  must  be  to  that  oonrL  But  in  fran- 
chises or  corporate  towns  where  no  such  separate  court  exists,  and 
having  less  than  six  corporate  justices,  it  seems  that  this  appeal  may 
still  be  to  the  sessions  of  the  county,  riding,  or  division  (^).  Nothing 
in  the  parochial  assessment  act  (6  &  7  W.  IV.  c.  96),  for  enabling  jus- 
tices to  hold  four  special  sessions  in  the  year  to  hear  appeab  against 
rates  of  parishes  widiin  their  division,  deprives  a  person  of  a  rig^  lo 
appeal  to  quarter  sessions  against  any  rate ;  and  no  order  of  such  a 
special  session  is  of  any  force  pending  any  appeal  touching  the  same 
matter  to  the  court  of  general  or  quarter  sessions  of  the  peace  having 
jurisdiction  to  try  such  appeal,  or  in  opposition  to  the  order  of  any 
such  court  upon  such  an  appeal  (A). 

The  appeal  must  be  lodged  at  the  next  pracHcabie  quarter  sessioas 
after  publication  of  the  rate(») ;  for  it  is  by  the  amesgmemi  that  the 
party  is  **  aggrieved,"  and  against  that  he  appeals  (j) ;  but  an  appeal 
befeve  snob  allowance  is  premature  (A).  By  "  practicable,"  is  meant 
the  nest  seMion  for  which  the  appellant  is  in  time  to  give  an  effectual 
notice  of  appeal  after  publication  of  the  rate(/).  If,  from  a  refusal  of 
a  copy  of  the  rate,  or  its  late  publication,  only  one  daf  intervenes  be- 
tween hs  publication  and  the  next  immediate  quarter  session,  the 
appeUant  is  not  bound  even  to  lodge  his  appeal  there  (us).  It  may  be 
lodged  at  an  adjourned  general  quarter  session,  if  the  practice  admits 
of  so  doing  (a) ;  but  the  appellant  is  not  bound  so  to  enter  it  (o).  Tet, 


H.  V.  ZmmEm  (Juttiem),  15 
Baft,  631.  This  ii  othenriae  in  CMet 
ei  SB  a|ipesl  agaiott  ordan  of  removal 
wiwa  tibia  appeal  is  only  givan  to  ftuarUr 
aearisna,  Jtiy.  v.  MiUUlmee  (JuBiiem),  4 
Q.  B.  807. 

C/)  See  J2.  ▼.  Af.  iitry,  T^nmiem,  I 
Bolt,  274,  282 ;  2  Nolan,  491;  and  Jt 
T.  GMiMi^a  (JusUem),  2  Ad.  &  E. 
370;  8.  a  4  N.&  M.  238.  (Both  are 
oaaes  before  fi  &  6  W.  IV.) 

Or)  See  17  0. 11.  c.  38,  s.  65 ;  1  G. 
IV.  o.  36.  See  i2.  t.  Ba$mt  (/ntfieet), 
5  M.  ft  S.  513.  However,  in  43  Bl.  e. 
2,  s.  8,  are  negetive  worda  esdudiiig  any 
bat  bonragh  jvatieaa  horn  entering  or 
meddlhtg  in  towna,  plaeea  corporate,  and 
dtiea  {etmkk,  ami  of  ae«loiia). 


(A)  6  ft  7  W.  IV.  c.  96,  f.  7,  «U«. 
(0  17G.Il.c38,a.4;  XL  ^.  8um$if 
(/Mlleat),  16  EMt,  206,  M.  v.  Hmidmh 


mU9t  and  lee  J{.  T.  Lemdm  (/mIM*  ^^ 
Beat,  632 ;  cRlt,Botc(«).  Tbe  r^gnlMJy^ 
the  pnblieation  ia  ehnnh,  or  the  mane, 
will  not  be  inquired  into  ia  the  qoeea'! 
bench  on  a  caae  leawved  at  the  saHhsif 
If  it  was  not  intended  to  be  relenedt  it 
▼.^treand  Colder  Nmrieeiiom,  2  T.  ^ 
660.    Astopnblioation,  aeejMi^ 

(J)  J2.  T.  MSeU^M.  CakL  607;  1 
Bott,  204,  279,  note;  43  BL  a2,ieie- 
pealed,  qmoed  Aee,  by  17  G.  II.  e.  38,1. 
4 :  ii.  ▼.  WoreteterMre  (/wHe»)t  5 
M.  ft  S.  467|  J2.  V.  Otoie,  Cald.  464; 
1  Bolt  276. 

[Jk)  ML  T.  AtUme,  4  T.  B.  12. 

[9  See  note  (/)  M^re* 
(m)  R.  T.  Ammt  (Jmhtm).  16  BaA 
206;  XL  T.  Bmtdtm,  2  D.  *  B.  849. 
(«)  JLt.  AMMr(^M<k«),7T.B.107. 

(o)  XL  V.  Smtr^ {JmHtm),  1  M.* 
S.  479. 
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if  taiEcieiit  notice  of  I4>peal  has  not  been  previously  given,  or  if  any 
other  sufficient  reason  appear  to  postpone  Uie  hearing,  the  court  may 
and  ought  to  respite  it  to  the  following  session  (p) :  and  where  it  was 
the  practice  of  a  session  to  allow  appeab  against  poor's  rates  to  be 
entered  as  matter  of  course  at  the  session  immediately  following  the 
publication,  though  there  had  been  sufficient  time  for  giving  notice  of 
qypeal,  and  preparing  for  trial  at  that  session,  and  an  appellant  had 
acted  on  that  practice,  the  court  of  king's  bench  declined  to  sanction 
the  refusal  of  the  sessions  to  hear  the  adjourned  appeal  (9).  But  it 
woald  be  desirable  if  the  justices  in  session  would  adopt  the  recom- 
neadation  of  Lord  Tenterdm^  in  that  case,  and  cause  it  to  be  under- 
itood,  that  an  appeal  against  a  poor's  rate,  in  the  speedy  decision  of 
which  the  public  have  a  deep  interest,  will  not  be  adjourned  as  matter 
of  course,  but  only  on  its  appearing  that  the  rate  was  made  so  late 
that  due  notice  of  appeal  against  it  could  not  be  given,  ots.  for  the 
fint  session  after  the  publication,  or  that  there  is  other  reasonable 
^aud  for  adjourning  the  trial,  e.  g.  the  unavoidaUe  absence  of  a 
witness  (r). 


SECTION  II. 

Oa  TBS  Conditions  op  Appeal  against  Poor's  Ratbs  ; — as 
Notice,  Parties  to  the  Appeal,  &c. 


No^ee  of  Trying  respUed  Appeal  against  a  Poor  Rate.] — Although 
an  appeal  against  a  poor's  rate  may  be  received  by  the  sessions  and 
adjoamed,  (t.  e.  enterod  and  reqnted^)  without  the  previous  notice 
leqnired  by  the  sessions'  practice  to  be  given  to  the  other  side,  it 
cannot  be  heard  and  adjudicated  on,  except  by  consent  of  the  parties, 
without  proof  of  due  service  on  the  respondents  of  such  a  notice 
for  trial  at  the  second  sessions ;  and  if  it  has  been  once  previously 
nspited,  it  may  be  altogether  dismissed  for  want  of  such  service  (s). 


I 


(p)  17  O.  II.  e.  38,  ••  4.  See  B,  t. 
OhwMf«nair»  (/uitiem),  Dong.  191 1 
tad  a.  T.  SkrtpMr*  (/MfaM),  7  Bast, 

(f)  ILw.  WUie  (iMlMi)>  8  B.  Sk  Cr. 


{r)  8m  per  Load  UHlfrdm,  in  E.  v. 
^iUt,  8  B.  ft  C.  384,  385.  The  case 
<faiiordarof  lamovalinwlueli,  bydG. 
1<  e.  7,  ••  8,  the  jostloea  are  to  adjionm 


the  appeel,  li  only  by  way  of  example : 
other  caaet  may  occur  in  which  it  may 
be  equally  fit  to  do  lo,  A.  d 

(a)  41  6. III. 0.23, 8.5 {  Anon^TAiL 
6  0.1.;  lSalk.315.  The  power  of  the 
court  on  the  anbeequent  hearing  remaina 
aa  it  was  antecedent  to  the  atatutea  9 
O.  I.  0.  7,  and  17  O.  II.  o.  38,  and  aa 
it  eziffted  at  the  time  of  this  dedaion, 
9  Nofam'a  P.  L.  634, 4th  edit. 


4 
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JRequisiies  of  Notice^  and  Orounds  of  Appeal.] — By  the  express 
I  provisions  of  41  G.  III.  c.  23,  &•  4,  this  notice  must  be  in  writing, 

!■  **  signed  by  the  person  or  persons  giving  the  same,  or  his,  her,  or  thetr 

attorney,  on  his,  her,  or  their  behalf;'*  and  must  specify  V  particular 
causes  or  grounds  of  appeal,"  on  which  he  proposes  to  rely.  Thus,  if 
the  ground  of  appeal  be  that  particular  persons  are  omitted,  they  mast 
be  specified  in  it  by  name  (t).  So  imperative  is  this  rule,  that  a  rate 
cannot  be  quashed  for  a  material  defect  apparent  on  the  face  of  it,  e.  g, 
for  not  describing  the  property  in  respect  of  which  the  party  is  rated, 
I  unless  it  be  stated  in  the  notice  as  a  ground  of  appeal  (tc). 

I'  The  notice  must  be  given  by  the  party  *'  grieved  by  the  rate  or 

assessment,  or  having  any  material  objection  to  any  person  or  persons 

being  put  on  or  left  out  of  such  rate  or  assessment,  or  to  the  sam 

{  charged   on  any   persons  therein "  (v).    Nothing  prevents   persons 

grieved  by  the  same  rate  from  joining  in  the  same  appeal,  whether 

their  grounds  of  appeal  be  the  same  or  different  (to).    If  the  appellant 

show  on  the  (ace  of  his  notice  of  appeal  a  material  objection  to  the 

:  rate,  it  is  sufficient,  though  he  does  not  in  terms  allege  that  he  is  a 

<  party  grieved,  or  a  rated  inhabitant ;  but  if  on  the  trial  of  the  appeal 

he  appears  to  be  a  mere  stranger,  the  sessions  may  refuse  to  bear 
him  («).  The  respondents  in  an  appeal  against  a  rate,  are  the  church- 
wardens and  overseers  of  the  parish,  and  the  justices  who  allowed  the 
rate  with  any  other  persons  who  are  contended  to  be  underrated,  or 
mproperly  omitted  from  the  rate  (y). 

Time  of  giving  Notice,] — No  time  is  specified  by  the  statute  as 
that  which  must  elapse  between  the  service  of  the  notice  and  the  hea^ 
ing  of  the  appeal.  The  statute  requires  reasonable  notice,  and  leaves 
each  court  of  quarter  sessions  to  lay  down  a  reasonable  rule  for  its  own 
guidance ;  about  seven  or  eight  days  is  the  usual  interval. 

Service— and  Waiver  of  Notice  of  Appeal.]— Thh  notice  must 
be  '*  delivered  to  or  left  at  the  places  of  abode  of  the  churchwardeoi 
and  overseers  of  the  poor  of  the  parish,  township,  vill,  or  place,  or  any 


(0  1  Bott,  274 ;  41  G.  III.  c.  23,  s.  6.  206 ;  jR.  v.  Wkii§,  4  T.  R.  771. 

(«)  R.  V.  Bromyard,  1  B.  ft  C.  240.  (x)  So  d«dded  on  an  appeal  ^lisft 

See  R,  ▼.  Brooke,  next  page ;  bat  the  OTeneera'  aooonnts  given  hf  tlie  ttne 

parties  may  consent  to  waive  notice  of  words  and  section,  41  6.  Ill*  c  23* 

most  other  grounds  of  appeaL    See  41  s.  4 ;  JS.  v.  SomeraMtin  {Jwthem),  7 

6.  III.  c.  23,  s.  5,  next  page.  B.  &  C.  681. 

(9)  17  6.  II.  e.  36,  B.  4.  (y)  2  Ad.  &  £1. 370,  see  neit  p««* 

(w)  R.  V.  Snuom  {Jmtiee$),  15  East, 
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two  of  them  "  (j) ;  and  if  the  appeal  be  brought,  '*  because  any  other 
person  or  persons  is  or  are  rated  or  assessed  in  such  rate  or  assessment^ 
or  is  or  are  omitted  to  be  rated  or  assessed  therein,  or  is  or  are  rated  or 
assessed,  in  any  such  rate  or  assessment,  at  any  greater  or  less  sum  or 
sams  of  money  than  the  sum  or  sums  at  which  he,  she,  or  they  ought 
to  be  rated  or  assessed  therein,  or  for  any  other  cause  that  may  require 
any  alteration  to  be  made  in  any  rate  or  assessment  with  respect  to  any 
other  person  or  persons,*'  then  the  person  so  appealing  for  the  causes 
aforesaid,  or  any  of  them,  shall  give  such  notice  of  appeal  in  writing  as 
herein-before  mentioned,  not  only  to  the  churchwardens  or  overseers  of 
the  poor,  or  any  two  or  more  of  them,  but  also  to  the  other  person  or 
persons  so  interested  or  concerned  in  the  event  of  such  appeal  as  afore- 
said (a). 

Thb  direction  makes  it  imperative  on  an  appellant  to  serve  a  proper 
notice  of  appeal  on  every  party  whom  he  contends  to  have  been  under- 
rated, or  improperly  omitted  from  the  rate  (6).  But  if  the  ground  of 
the  complaint  is  that  the  appellant  is  overrated  in  respect  of  all  the 
other  parties  rated,  it  is  unnecessary  to  give  notice  to  them,  for  the 
alteration  sought  is  only  the  diminution  of  the  assessment,  and  the  rest 
of  the  rate  remains  entire  (c). 

But  proof  of  the  notice  of  appeal  may  be  waived ;  for,  **  with  the 
consent  of  the  overseers,  signified  by  them  or  thdr  attorney  in  open 
ooart,  and  with  the  consent  of  any  other  person  interested  therein,  the 
said  court  of  sessions  may  proceed  to  hear  and  decide  upon  such  ap« 
peal,  although  no  notice  thereof  shall  have  been  g^ven  in  writing,  and 
with  like  consent  may  hear  and  decide  on  g^unds  of  appeal  not  stated 
or  mis-stated  in  such  written  notice,  where  any  notice  shall  have  been 
given  in  writing ''  (d).  Again,  if  the  appeal  was  respited  at  the  instance 
of  the  respondents^  the  appellant  cannot  be  afterwards  called  on  to 
prove  his  notice  of  appeal  (e).    The  following  is  a 

Form  of  a  Notice  of  Appeal  against  a  Poor-Rate  {f). 
To  J.  M.  churchwnrdon,  uid  to  W.  P.  and  J.  H.  the  late  oyerseert,  and  H.  A. 


(f)  41  G.  III.  c.  23, 1.  4.    See  6  Ad.  per  Baylty,  J. 

&  El.  877.  (c)  See  R.  v.  8^trolk  (Jtutiew),  1  B. 

(<)  41  6.  III.  c.  23,  a.  6.  ft  Aid.  644. 

(i)  R.  T.  Brwfie,  Bart,  9  B.  &  C.  (d)  41  6.  III.  c.  23,  i.  5. 

9U;  4  M.  &  R.  719,  S.  C,  orenmUng  («)  R.  t.  Hirtfordihire  (Juatieet),  1 

M  to  this  point  il.  y.  JfAidtfni,  1  T.  R.  Ney.  &  M.  331;   4  fi.  &  Add.  561, 

627.  See  R,  v.  Berk§  {Juitiees\  Donglas  ante,  p.  640. 

on  Elections,  132;    R,  v.  Bromyard,  (/)  See  thii  form  in  R,  t.  Brooke, 

8B.&C.  240;  2  Man.  ft  Ry.  280  i  ML  Bar/.,  9  B.  ft  C.  915. 
▼.  a^foUt  (Juiticee),  1  B.  ft  Aid.  644, 


I 
It 


•  i    ; 
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oovBrnonB  or  APnAi. 


nd  W.  P.  flie  pwient  oreneen  of  the  poor  of  Ibo  pariah  of  C.  in  the  ooufy  of  K 
and  to  aaeh  and  ovary  of  them.  To  A.B.,  C.  D.  IdohanbygiTeyoiiiiot&Batbatl 
intend  at  the  next  general  qnarter  leuioni  of  the  peaee  to  be  holden  in  and  for  Oe 
oonntj  of  N.  at  N,  on  Thnrtday  the  13th  day  of  April  instant,  to  enter  and  try  a 
appeal,  [or,  if  the  apptal  kaa  bem  aireadjf  emiered  and  retpitedt  "  to  try  a  oertafa 
appeal  lodged  and  entered  at  tiie  last  general  qnarter  aeaaions  of  the  peaoe  holden  al 
N.  aforeaaid,  in  and  for  the  eonnty  aftMnaaid,"]  againat  a  eartafai  rate  or  aaMHBMal 
intitaled  [pn  ^  *^^  ^ih*  rale].  Car  the  following  (aaaoiwrt  other)  paitieaiii 
oanaaa  and  grounda  of  appeal: 

lat.  Becanae  the  aaid  rate  or  awaiamfn t  haa  not  been  nada,  pnhliahfld ,  and  ilVwad 
in  dna  eonrae  of  law. 

2nd.  Beeanae  the  nde  ia  made  for  other  pupoaca  than  for  the  relief  of  the  poor. 

Srd.  Becanae  I  am  aaoeaied  at  too  Urge  aamn  in  an  nnlhir  proportion,  in  00091^ 
riaon  with  the  sum  and  proportion  aaaeii ed  on  A.  B.,  C.  D.  or  <me  of  thenu 

4th.  Becanae  I  am  aaafnaed  at  a  greater  snm  than  I  ought  to  be  aaaeaaed  at 

5th.  Becanae  the  persona  herein-before  named,  or  some  of  them,  are  awmifd  it 
leaa  snms  than  they  ought  to  be  aioessed  at. 

6th.  Becanae  the  said  persons  are  not  assessed  at  aU  for  landa  and  hovsei  which 
were  in  their  occupation  when  the  said  rate  was  made. 

7th.  Because  the  said  persons,  or  some  of  them,  are  not  asseaaed  to  the  iull  Tihie 
of  their  local  visible  property  widiin  the  said  parish. 

8tfa.  Because  I  am  assessed  for  property  whidi  waa  not  In  my  oecnpation  at  the 
tbne  of  the  making  tiie  aaid  rate,  and  for  other  property  which  la  not  liable  to  be 
asiesied  to  the  relief  of  the  poor. 

9th.  Becanae  it  doea  not  aefideatly  qppear  on  the  aaid  rate  what  pecMms  tfam^ 

BWiiaod  nm  nharpd 

10th.  Beeanae  certain  periona  are  saseaacd  for  parte  of  eertsin  forma,  hoBaei,aB^ 
landa,  but  anch  parte  are  aUogetfaer  uncertain  and  indefinite. 

11  til.  Beeanae  it  doea  not  appear  whether  the  panona 
oocopiera  of  land,  &c.  or  as  inhabitante. 

12th.  Because  the  profite  of  the  property,  for  which  I  am 
to  public  purposes,  snd  there  is  no  beneficial  occupier. 

13th.  Because  I  am  not  an  occupier  of  any  land,  house,  tithes  impropriste,  pro- 
priation  of  tithea,  coal  mine,  or  Taluable  underwood  in  tlie  said  parish. 

14th.  Because  it  does  not  appear  in  and  by  the  aaid  rate  or  aaaesament  fai  recoct 
of  what  pruperty  the  said  rate  is  made  and  saseaacd  on  me,  Ae  appellant 

And  lastly,  Because  the  rate  and  assessment  is,  in  otiier  reapecta,  illegal,  aaeqaal 
partial,  oppraasive,  and  uiynat. 

And  I  hereby  give  you  the  aaid  churchwardens  and  omatjeia  notioa,  to  prodaoe  at 
the  hearing  of  the  seid  appeal  the  said  pretended  rate  or  aaaeaaaMait,  and  all  othsr 
ratea  and  assessmente  made  for  tte  relief  of  the  poor  of  the  said  parish  for  the 
twenty  years  last  preceding  the  date  hereof;  likewise  certain  valuations  ntsde  by 
J.  L.,  J.  C,  and  T.  B.  aome  or  one  of  them,  and  every  other  valnatiott  mads  bj  the 
direction  of  any  vestry  or  any  ohnr^wardeaa  and  n  wiwaai  a  of  ths  aaid  psriA ;  ^ 
that  yon,  A.  B.  C.  and  D.  raspectiveiy  prodnee  all  deeds, 


are  chiiged  v 


are 


devoted 
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od  odMr  docuMBte  fetpedaif  «r  wmmndng  tiie  pramiMi,  Hur  mlkk  fiMiy 
od  mA  of  Jim,  are  Joiiiily  or  MreraUy  imted  or  ■neMcd,  or  appear  to  to  bo,  ia 
lid  bj  tha  laid  rate  or  aaaeaaaBent,  or  omitted  to  be,  thoreiB  rated  or  iMBiaed 
mtDtm  my  hand,  tbis  10th  day  of  April,  1829. 

K.B.B. 


SECTION  III. 

Of  the  Grounds  of  Appeal  against  Poor-Rates. 

This  subf^ct  embraces  the  whole  Law  of  RatingSl — ^The  consider- 
ation of  the  grounds  of  appeal  against  poor-rates  necessarily  involves 
the  consideration  of  the  whole  law  under  which  poor-rates  are  made ; — 
of  the  parties  by  whom  they  must  be  made ;  of  the  purposes  for  which 
they  may  be  made ;  of  the  subject-matters  in  respect  of  which  and  the 
puties  on  whom  the  assessment  of  them  must  be  imposed ;  of  the 
proportions  which  should  be  observed  in  making  them ;  and  of  the 
fanns  according  to  which  they  must  be  made^  published,  and  allowed. 
To  enter  into  all  the  details,  and  to  present  all  the  distinctions  appli- 
cable to  this  branch  of  the  law,  would  be  far  beyond  the  compass  of 
this  work ;  but  it  u  proposed  to  state  the  principles  by  which  each 
difiaon  of  the  subject  is  governed,  and  to  elucidate  them  by  the  most  ^ 

iwent  examples. 

43  EUe.  c.  3,  <.  1,  the  Test  of  the  Law  on  this  subfect,] — Although 
the  enforcement  of  contributions  for  the  relief  of  the  poor  may  be 
traced  to  very  early  times,  the  present  system  of  rating  is  entirely 
gOTened  by  the  43  EHz.  c.  2,8.  1 ,  which  may,  therefore,  be  regarded 
as  the  test  to  which  all  questions  of  rating  must  be  referred.  By  that 
statute  it  is  enacted,  **  that  the  churchwardens  and  overseers  of  the 
poor  of  every  parish,  or  the  greater  part  of  them,  shall,  by  and  with 
Ae  consent  of  two  or  more  justices  of  the  same  county,  whereof  one 
to  be  of  the  quorum,  dwelling  in  or  near  the  same  parish  or  division 
vhere  the  same  parish  doth  lie,  raise  weekly  or  otherwise,  by  taxation 
of  eTery  inhabiioMt^  (g)  parson^  tncar^  and  other ,  (A)  and  of  every  oeem- 
pwr  of  /oRcb,  homseSf  tithes  impropriate^  prepriatione  of  tithes^  coal 
*>aei,  or  saleable  underwoods  in  the  said  parish^  m  such  competent 
*ns  and  sams  of  money  as  they  shaU  think  fit,  a  convenient  stock  of 

Bax,  hemp,  wool,  thready  iron^  and  other  necessary  ware  and  stuff,  to 
^  the  poor  on  work :  and  also  competent  smns  of  money  for  and 


.M  Fif.  imeUer.     See  Or  Jbdeng         (k)  8oe4  B.  ftCr.  9S7,  ja^gmentor 
^«V«  CMi,  2  Boktr.  SM,  eHed  by      Ay%,  h    Ateo  8  (t  6.  88t. 
^'diriw,  B.,  8  Q.  B.  B8S. 
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towards  the  necessary  relief  of  the  lame^  impotent,  old,  Uind,  and  such 
other  among  them  being  poor  and  not  able  to  work ;  and  also  for  the 
putting  out  of  such  children  to  be  apprentices — to  be  gathered  oat  ol 
the  same  parish,  according  to  the  ability  of  the  same  parish^  and  tc 
do  and  execute  all  other  things,  as  well  for  disposing  of  the  said 
stock  as  otherwise  concerning  the  premises  as  to  them  shall  seen 
convenient." 


I 


1.  Persons  by  whom  the  Rate  is  to  be  made."] — The  first  question 
which  arises  on  this  statute  is,  By  whom  the  rate  is  to  be  made  ? 

The  rate  can  only  be  made  by  the  churchwardens  and  overseers,  or 
the  major  part  of  them.     Upon  them  the  duty  is  imperatively  cast, 
and,  if  neglected,  may  be  enforced  by  mandamus  (t),  or  they  may  be 
indicted  {k).    A  penalty  of  20/.  is  also  recoverable  against  them  for 
neglecting  to  make  or  collect  sufficient  poor's  rates,  or  to  pay  them  over 
to  guardians,  if  relief  to  a  poor  person  is  by  reason  of  such  neglect  with- 
held for  seven  days  (/).     By  43  Eliz.  c.  2,  this  duty  was  confined  to 
overseers  of  parishes ;  but  inasmuch  as  there  were  many  parishes  of  too 
great  extent  to  be  governed  by  one  set  of  overseers,  the  13  &  14  C.  11. 
c.  12,s.  21,  provided  that  in  such  cases  the  poor  of  every  township  ct 
village  of  such  parishes  shall  be  maintained  within  it,  and  that  for  such 
place  two  or  more  overseers  shall  be  annually  appointed.    This  appoint- 
ment  can,  however,  be  made  only  in  respect  of  a  township  or  vill ;  and  an 
appointment  for  a  district  having  no  claim  to  either  of  these  titla, 
although  recently  peopled  with  substantial  inhabitants^  will  be  quashed 
as  invalid  (m).     So  where  it  is  not  made  to  appear  that  the  entire  parish 
could  not,  under  one  appointment  of  overseers,  derive  the  benefit  in- 
tended by  43  Eliz.  c.  2.  (n). 

Parishes  wliich  contained  boroughs  corporate,  not  co-extensive  with 
them,  early  felt  the  inconvenience  of  one  rate  for  the  whole,  and  accord- 


(i)  TkomtyU  ease,  Ld.  Raym.  1009; 
2  Salk.  531 ;  R,  v.  Barmtaph,  1  Barnard. 
137 ;  IAdU»t<m  r.  Exeter,  1  Bott,  77 ; 
Stra.  1269;  JR.  v.  Oodily,  1  N.  &  P. 
572.  Enforced  by  attadmient,  IL  ▼. 
Sdwarde  and  Spmondi,  I  Bla.  R.  637. 

(k)  Semb.  4  Bnm'a  J.  29th  ed.  137, 
and  casea  collected  11  Ad.  &  E.  733. 
See  the  principle  acted  on  in  Beff.  v. 
Birmiugkmn  and  Glameeeter  BaUway 
Company,  9  C.  &  P.  469. 

(0  7  &  8  Vict.  c.  101,  a.  63. 

(m)  R.  T.  Standard  HiU  {tnk.),  4 
M.  &  S.  378.    A  plaise  within  the  castle 


of  Nottingham. 

(ti)  Reg,  y.  WorcesterMre  {Jt.)f  12 
Ad.  &  E.  28;  3  P.  &  D.  465,  8.  C. 
And  lee  the  Peniham  and  Perthore  oie. 
Price  T.  QnarreU,  12  Ad.&  E.  784;  JL 
y.  StOop  Jmttfees  {Oldkary  Ttmnt^f)* 

3  B.  &  Ad.  910 ;  R.  ▼.  Oldkary  {hh,)^ 

4  Ad.  6c  E.  167;  and  Reg.^.  Otihre 
(Juiticee),  1  New  Sees.  C.  223,  whtn 
diTifiona  of  a  parish  not  betog  wtptn^ 
and  distinct  townshipa  u  to  the  maui- 
tenanoe  of  their  own  poor*  were  beU 
not  entiUed  to  appointaeat  of  leputle 
oyeneen  in  each. 
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m^a  practice  aroae  of  rating  the  different  parts  separately,  by  distinct 
seU  of  paiiali  officers ;  and  sach  separations,  unless  shown  to  have 
oommeDced  since  1759,  are  now  made  legal  (o). 

Tbe  mode  of  obtaining  the  benefit  of  13  &  14  C.  II.  c.  12,  in  cases 
wbere  it  has  not  been  brought  into  operation,  is  by  procuring  the  ap* 
pointment  of  oyerseers  by  mi^pstrates  of  the  division  in  which  the  town- 
ikip  lies ;  which,  if  granted,  may  be  questioned,  either  by  appeal  to  the 
sesooii8(p),  or  by  the  remoyal  of  the  appointment  into  the  court  of 
qaeea's  bench  by  certiorari^  on  which  the  court  will  enter  into  the 
menu  as  disclosed  by  affidavit  (q) ;  and,  if  refused,  may  be  enforced 
\fjmaMdamM$f  on  the  rule  for,  or  on  the  return  to  which,  the  propriety 
of  the  charge  may  be  fully  discussed  and  solemnly  decided*  A  rate 
Bttde  by  other  than  the  churchwardens  and  overseers,  or  the  major  part 
of  them,  for  whatever  district,  is  wholly  void,  and  cannot  be  enforced 
by  mtmdamms  or  other  legal  process  (r)« 


2.  Pwrposeifar  which  a  Rate  may  he  made^  and  iti  Proceeds  ap- 
f&({.]— A  rate  can  only  be  made  in  terms  for  the  relief  of  the  poor ; 
bot  various  statutes  have  prescribed  the  manner  in  which  its  fiinds  may 
be  dbposed,  e,  g.  in  building  and  governing  workhouses  (s),  the  payment 
of  an  assistant  overseer  (/),  of  police  constables;  and  some  latitude  in 
tbe  coDstmction  of  this  purpose  must  be  admitted.  Thus,  in  practice, 
^  expense  of  litigating  questions  of  settlement,  when  sanctioned  by 
P^erious  resolution  (»)  of  the  vestry,  has  long  been  allowed,  and  would 
Narcdy  now  be  disputed  (x).  So  probably  the  cost  of  a  valuation  of 
tbe  property  of  a  parish,  if  directed  by  a  vestry,  with  a  view  to  equality 


t 


(•)  59  G.  III.  c.  95,  passed  in  1819, 
^  yev  liter  the  decision  in  R.  t.  Gar^ 
^.  I  B.  &  Aid.  528. 

{p)  R.  T.  Jforrtff,  4  T.  R.  550. 

(!)  R.  y.  Great  MerhWf  2  East, 
244. 

{r)  R  y.  LfutdeU  and  otken,  1  Burr. 
^.  445. 

(<)9  6. 1,  e.  7;  22  G.  III.  e.  83; 
»  6.  III.  c.  12 ;  4  ft  5  W.  IV.  c.  76, 

•.  n-25. 

(0  59  G.  III.  c.  12,  s.  7.  The  conrte 
tike  no  jndieial  eogmsance  of  the  nstnre 
^^  appomtment,  or  extent  of  the 
^J^  of  sa  assistant  OYerseer  under  it, 
uU  Bade  appear  by  prodoeing  his  war- 
yt,ttin  11  M.  &  W.  504t  Skmgleyr. 
^■"v^^;  Beimett  v.  Siwerdit  7  B.  & 
\'  ^ ;  8  id.  702 ;  6  Bing.  230, 8.  C. ; 
BtUkOdor  y.  Hodgei,  4  Ad.  &  E.  592 ; 


6  Ney.  &  Man.  75;  it.  y.  YorlnMre 
(/«.,  N.  R.),  6  Ad.  &  E.  863,  871 ;  2 
Ney.  &  P.  105.  See  the  other  acts  au- 
thorising sums  to  be  taken  from  the 
poor-rates,  collected  in  '*  Instructions 
for  the  Poor  Law  Commissioners  for 
Allowance  of  Oyerseers'  Accounts," 
dated  March  1,  1836. 

(ic)  See  this  principle  in  Reg,  y.  ZtcA- 
field  {Council  ^f  City  qf),  12  L.  J.  (Q. 
B.)  308. 

(«)  Per  Atkunt,  J.,  in  R,  y.  Eeee*, 
4  Term  Rep.  495;  R.  y.  Mieklefleld, 
Caldecot,  509;  1  Bott's  P.  L.  91,  113. 
See  poet,  tit.  Appeal  againet  Overseere^ 
Aeemmti,  and  4  &  5  W.  IV.  c.  76,  s.  82. 
See  1  Ad.  &  EIL  836,  R.  y.  Fottjer;  3 
Ney.  &  M.  826  (a  waywarden's  accounts); 
Ukdpoetf  p.  7<M,  705. 


J* 
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of  rating,  (even  without  ezprett  enactment  to  antlu>ii»  it,  aa  m  the  in- 
stance of  6  &  7  W.  IV.  c.  96, 1.  3),  woaU  be  holden  fairly  chaigeabk 
to  the  rate  (y).    But  the  expenae  of  a  pvoeecation  for  aanuking  a  con- 
stable of  the  parish  in  the  execution  c^  his  dntji  although  directed  by 
a  magistrate,  and  the  constable  bound  over  to  proaecnte,  cannot  be 
thus  defrayed  (x).    It  was  long  ago  holden  that  a  rate  could  not  be 
made  to  reimburse  oferseeia  after  the  determination  of  their  oflfee  for 
monies  advanced,  though  for  the  relief  of  the  poor,  while  in  office ;  and, 
therefore,  that  an  overseer  removed  from  office  during  his  year,  bad  no 
remedy  for  previous  advances,  but  should  have  taken  case  before  be  ex- 
pended money  that  he  had  made  a  rate  to  cover  it  (a).    So  also  it  wai 
holden  that  an  overseer  remaining  in  office  for  several  years,  could  not, 
in  the  last  year,  make  a  rate  to  reimburse  himself  for  monies  expended 
in  former  years,  but  was  booad  to  confine  his  aeoonnta  to  the  canent 
year  (6).     But  stat.  41  O.  III.  c.  83,  which  provides  for  the  collection 
of  rates  during  the  pending  of  appeals  against  them,  enacts  (c) "  tbat 
the  duarchwardens  and  overseen,  or  any  of  them,  o«t  of  any  money 
they  shaU  collect  in  pursuance  of  any  rate  for  the  rdief  of  the  poor, 
may  reimburse  the  preceding  churchwardens  and  overseeis,  or  guir- 
dianB,sach  sums  as  they,  or  any  of  them,  have  heretofore  advanced  or 
expended  for  the  relief  or  maintenance  of  the  poor  of  such  place,  dntmg 
the  time  that  no  rate  or  assessment  for  the  vebef  thereof  has  been  nude, 
or  during  the  time  that  any  appeal  has  been  depeniing  whidi  aActed 
the  whole  of  such  rate  or  assessment,  or  upon  hemrii^  of  wfaick  the 
whole  might  be  quashed ;"  and  a  remedy  is  given  to  the  ^>plieaBts,  is 
case  of  refusal,  by  application  to  the  court  of  quarter  aeasions,  who  tie 
empowered  to  make  order  for  the  payment  on  the  existing  Anitk- 
wardens  and  overseers,  which  may  be  enforced  by  distress.    It  is  not, 
however,  dear  whether  this  section  is  prospective,  or  only  applies  to 
cases  of  grievance  existing  at  the  time  of  passing  the  act,  which  its  other 
provisions  were  designed  to  prevent  for  die  future ; — 9l  question  railed 
in  a  recent  case,  but  not  decided,  as  the  oertiarari  was  refused  oa  t 
formal  ground  (d) ;  but  which  probably  would  have  been  answered  0 
frivoor  of  the  continuance  of  the  provision.    The  safe  comtniction  of 


(y)  lliis  view  has  finee  beta  iapportad 
by  TlmatfMi,  J.,  ia  Jl.  ▼.  Owrer,  2  Ad.  ft 
L.227;  4  Nav.fr  M  IM,  bat aaa  Af . 
▼.  WiHKk  end  eneiker,  2  O.  B.  909. 

(m)  9.  V.  am;  2  Bam.  ft  AM.  522| 
JL  V.  Aatffe.  a  B.  ft  Aid.  180.  8aa 
othor  caaai  oaUaelod  12  h.  J.  (^  &) 


^);  JL  V.  Wt 
lXftR.2M 

0 

fe)  8aafe.9. 
J4)  JLr, 
SBM.*i 
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the  act  would  nem  only  to  authoriie  sach  reimbanement  to  the  ia$t 
pveoodin^,  and  not  to  any  other  antecedent  offioen ;  and  in  the  single 
case  of  inability  to  collect  former  rates  by  reason  of  appeal :  while  it 
stfll  leayes  the  general  obligation  to  raise  the  funds  of  the  year  within 
the  year  animpaiied,  and  parish  officers  who  omit  to  do  so,  withont  re*- 
oiedy.  The  rate  should  be  prospective,  and  for  sudi  period  as  practice 
has  shown  most  convenient  for  meeting  the  expenses  of  the  parish  («) ; 
bat  not  retrospective,  at  least  as  it  seems,  beyond  the  year(/),  or  made 
for  a  period  for  which  a  rate  has  already  been  made,  and  is  not 
quashed  (g). 

3.  What  are  the  Subfeeti  in  reipect  of  which  the  Aue8S9iieHt  mof 
be  wtadeJ] — ^The  poor-rate  is  a  tax  on  the  pereon  in  respect  of  his  occu* 
pation  of  lands,  &c  property  locally  situate  or  enjoyed  within  the 
parish  (A).  The  statute,  it  will  be  observed,  points  out  two  classes  of 
persons  as  liable  to  contribute :  InhMtants  and  occujners  of  oortain 
property  therein  specified,  according  to  the  ability  of  the  paririi.  In 
oooaCniing  this  act,  the  word ''  inhaUtani^  has  been  construed  to  mean 
rtndent ;  as  all  occupiers  may,  for  certain  purposes,  be  said  to  inhiUnt. 
A  person  who  rendee^  therefore,  may  be  liable  to  assessment  in  respect 
of  other  visible  resources  within  the  parish,  than  those  specified  as  the 
nbjects  of  occupancy ;  but  a  person  non-resident  can  only  be  charged 
as  oeeiqpier  of  one  of  the  descriptions  of  property  set  forth.  An  mha- 
bitavt  possessing  visible  property,  real  or  personal^  is  liable  to  be  placed 
oa  the  rate,  though  on  appeal  his  rateable  property  may  turn  out  to 
anount  to  nothing  (t). 

It  will  be  perhaps  more  convenient  to  consider  the  sabject-matter 
of  rating  specified  in  the  act,  for  which  all  occupiere  are  liable,  and 
the  occupancy  in  respect  of  which  the  liability  accrues,  with  the  prin- 
cipfe  of  valuation,  before  we  inquire  what  are  the  subject-matters  of 
ratiag  for  which  parties  are  liable  as  inhabitontB,  and  who  are  such 
nhabitantis. 

''Lands  and  Houses,** — The  mention  of  these,  the  chief  subjects  of 
ntiug,  gives  rise  to  three  questions. 


M  nmma  V.  Ap|v,  6  T.  R.  S80.  v.  SUepkum,  V1tq;ibbea's  R.  297,  dtwi 

(/)  irsMb V.  Jlto0tft 2 M.  &  W.  777.  12Ad.&B.407;  1  Nol.  P. L.  4  ed.  71. 

8m  tet  p^B,  and  It  Bast,  &56.  (<)  Fte  Itabl,  a  J.,  la  ICwvtell  v. 

Cf)  Ayu  V.  Wkrd^mu  (lU.),  U  A^  Pf*MM,9Bii«.602.   ApsrtylyraiBgiio 


ftS.73.  8toekiatni«sinsnt«aMuilia«Mtarf 

W  aiMtf  V.  Msr4^,  8  Mod.  814 ;      of  a  polilL    His  iMsdjins  hdd  to 


air4irfMqpJB^ri|r'««M,8Bobt.384,      be bf if^Md sa^.    8oe«ilt,&a 
citedbf  Jldfr«0a,B.,  2€tB.88S}  Case 
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Firsi,  What  b  rateable  under  the  denomination  **  land?" 
Second.  How  must  lands  and  hooses  be  occupied  to  render  them 

rateable? 

Third,  On  what  principle,  and  in  what  manner,  are  lands  and  houses 

to  be  rated  in  respect  of  adjuncts  or  circumstances  which  increase  their 

value  to  their  possessor? 

First.  What  is  Rateable  under  the  Denomination  '^Zaiui.'*]— Every 
thing  is  rateable  under  the  denomination  of  land,  which  implies  a  pos- 
sessory interest  in  the  soQ  itself;  but  not  mere  easements  or  incorporeal 
hereditaments  which  are  incapable  of  occupancy :  unless  they  are  con- 
nected with  the  enjoyment  of  land,  and  form  part  of  its  Talue*  Thus, 
not  only  houses,  but  sheds^  shops,  bams,  and  all  descriptbns  of  build- 
ings are  clearly  rateable.  On  the  other  hand,  a  mere  right  of  common, 
though  the  commoners  may,  at  a  certain  season,  exclude  the  owner  of 
the  freehold  (i^),  a  right  of  way  without  exclusive  occupation  (/),  tolls 
unconnected  with  the  enjoyment  of  land  (m),  the  variable  profits  of  s 
manor  arising  from  fines  and  customary  payments  (ii),  and  the  right 
of  taking  lime-stone  from  a  quarry  (o),  have  been  holden  not  liable  to 
be  rated,  because  incapable  of  occupancy ;  though  the  proprietor,  bebg 
resident^  and  enjoying  them  within  the  parish,  might  be  rateable  in 
respect  of  ability  for  either. 

EentSf  as  such,  are  not  rateable,  because  they  are,  in  fact,  rated  as 
the  value  of  the  occupation  in  the  hands  of  the  occupier ;  and,  there- 
fore, if  the  landlord  was  rated  for  them,  the  land  would  sustain  a  double 
burden.  In  conformity  with  this  principle,  however,  the  leasee  of  the 
crown,  enjoying  the  lot  and  cope  of  a  lead  mine,  occupied  by  a  tenant, 
that  is,  certain  portions  of  the  ore  raised,  as  well  as  a  money  payment 
in  respect  of  it,  without  risk  or  expense,  was  holden  rateable  for  such 
profit,  as  an  occupier  of  the  soil  (p) ;  and  where  ore,  a  portion  of  the 
soil  itself,  is  reserved  instead  of  the  rent  of  such  a  mine,  to  be  received 
without  risk  or  contingency,  the  lessor  has  been  holden  to  have  a  qua- 
lified  occupation  of  the  land,  and  on  this  ground  to  be  rateable  for  its 
profits  (q). 


(k)  R,  y.  CkmrchtU  end  mtother,  4  B. 
&  Gr.  750 ;  JReff.  ▼.  Ahnriek  {Corpora^ 
iUm),  9  Ad.  &  E.  444 ;  1  P.  &  D.  343, 
8  C. 

(0  R.  y.  JoHfe,  2  T.  R.  90 ;  bat  if 
there  be  tn  eMchnive  oecii|Mitloii  of  the 
line  of  roed,  tbe  ooenpier  will  be  rate* 
able,  R.  i.  Belt,  7  T.  R.  598.  (Cue  of  way 
leave  let  to  party  rated  to  carry  coal  on.) 

(m)  R.  v.  Niekolson,  12  East,  330, 


as  to  thia  case  aee  2  Q.  B.  882. 

(n)  R,  y.  Vtmdewaii,  2  Burr.  991. 

(o)  R.  y.  T%e  7)rmt  mid  MUnty  JV«- 
vi§aiUm  CbMyMMy,  4  B.  ft  C.  57. 

(p)  RomU  y.  Gelfo,  Cowp.  451,  ai 
explained  4  B.  &  Adol.  169 ;  and  JK.  ▼. 
Pon^ret,  5  M.  &  S.  139. 

iq)  JR.  y.  71«  Beftigt  MUi  C^mpemg, 
1  M.  &  S.  612.  See  R.  v.  TWaiayiir, 
4  B.  &  AdoL  ltf2. 
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The  rateability  of  proprietors  of  canals,  water  works,  g^-light  works, 
and  railways,  in  respect  of  their  tolls,  has,  after  much  debate,  been  at 
length  referred  to  the  same  principle,  and  is  fully  established  to  be  that 
the  tolls  are  rateable  as  profits  of  land  occupied  within  the  parish  for 
which  the  rate  b  imposed,  and  actually  earned  or  arising'  within  such 
parish  (r).  In  the  earlier  decisions  there  is  some  confusion  arising  from 
the  floatiDg  notion  that  tolls  were  rateable  in  themselves ;  but  since  the 
determinations  by  which  the  liability  to  rating  has  been  confined  to 
things  capable  of  occupancy,  and  lying  in  livery  (s),  it  has  been  clear 
that  non-resident  canal  proprietors  can  only  be  rated  when  they  occupy 
land  lying  in  the  parish.  Thus,  where  a  company  were  empowered  by 
act  of  parliament  to  make  a  river  navigable  ;  to  cleanse,  enlarge,  and 
straighten  it;  to  make  cuts  through  adjoining  lands;  and  to  build 
bridges,  sluices,  and  locks,  and  do  all  things  necessary  to  make  and 
maintain  the  navigation ;  and  were  further  authorized  to  take  tolls  by 
way  of  recompence ;  it  was  holden  that  they  were  not  rateable  for  the 
navigable  bed  of  the  river,  inasmuch  as  they  had  no  interest  in  the 
soil,  but  a  mere  easement  on  it ;  but  that  they  were  rateable  for  the 
cats  made  through  lands  in  which  they  had  an  interest  (0*  aQ<l  for 
locks  or  works  constructed  on  land  which  had  vested  in  them  (u).  So 
when  power,  similar  to  the  above,  was  given,  and  a  subsequent  act 
recited  that  the  legal  estate  and  interest  in  the  navigation  were  vested 
in  trustees,  and  enabled  them  to  mortgage  the  navigation  in  fee,  it  was 
bolden  that  this  recital  and  power  to  mortgage  did  not  vary  the  case ; 
that  the  word  navigation  imported  an  incorporeal  hereditament  only, 
and  that  the  company,  having  only  such  hereditament,  were  not  rate- 
able as  occupying  the  bed  of  the  river  (or).  And  an  attempt  to  evade 
this  decision  by  rating  the  company  for  a  dam  made  by  them  under 
the  power  of  the  act,  by  which  the  water  of  the  river  was  upheld,  was 
defeated,  the  court  holding,  that  to  rate  the  dam,  would  in  effect  be 
rating  the  water  (^).     On  the  other  hand,  when  a  lock  or  sluice  is 


(r)  See  cases  collected,  Reg.  y.  Bri9- 
M  Dock  Company  Proprietors,  1  Q.  B. 
&^6,  and  lUff,  t.  London  and  South 
^'aiem  Railway  Company ^  1  Q.  B. 
^58,  and  more  fallj,  pott,  p.  682. 

(t)  JS.  g.  R.  V.  NieAoUon,  supra,  and 
WiUiamt  y.  Jones,  12  East,  346. 

(0  The  amount  of  rate  for  such  cuts 
litoald  be  fixed  according  to  the  general 
Talae  borne  at  the  time  of  making  the 
rate  by  the  Und  immediately  adjoining  ; 
not  excluding  the  value  it  derived  from 


the  yicinity  of  the  canal,  but  not  reckon- 
ing its  possible  value  if  acquired  by  ap- 
plying it  to  the  purposes  of  a  cand,  R, 
y.  Leeds  and  Liverpool  Canal  Company, 
7  Ad.  &  E.  671 ;  2  Nev.  &  P.  540. 

(ic)  R,  y.  Mersey  and  Irwelt  Natiga^ 
tion  Company  o/ Proprietors,  9  B.  &  C. 
95 ;  R,  y.  Thomas,  id.  114/S.  P. 

(x)  R,  y.  Aire  and  Colder  Navigation, 
9  B.  &  C.  820. 

(y)  S,  C.  3  B.  &  Adol.  139. 
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vetted  in  an  individual  or  a  company^  and  toUt  an  payable  on  the 
paitage  of  vessels  which  they  receive  for  their  own  benefit,  they  are 
rateable  as  occupiers  of  the  sluice  for  the  profits  whidi  its  occupatioa 
affords  them  (z) ;  and  on  the  same  pFincipfe,  a  company  who  were 
authorized  to  break  up  the  soil  of  the  streets  of  a  town,  and  to  k; 
down  pipes  in  order  to  supfdy  gas  for  lighting  streets  and  houses,  were 
held  to  be  occupiers  of  the  soil  in  which  the  pipes  were  laid,  and  rate- 
able in  that  character  for  its  value  when  so  used  for  the  purposes  of 
tfaenr  mcorporation  (d). 

In  the  case  ofJisherieMy  a  similar  distinction  will  be  found  to  pteisil. 
Thus  a  mere  right  of  fishing  in  alieno  moIo,  being  an  incorporeal  heie- 
ditament,  is  not  rateable ;  but  where  any  interest  in  the  soil  is  enjoyed 
with  that  right,  the  fishery  may  be  regarded  as  capaUe  of  occupancy, 
and  as  such  may  be  rated  to  the  poor(i). 

Second, — How  ** Lands  and  Housed*  must  be  occupied  iorender  them 
Rateable.] — To  render  any  pn^rty  liable  to  the  rate,  it  most  be 
occupied  for  the  benefit  or  imder  the  control  of  aome  individaal  or 
body  of  persons.  If,  therefore,  a  house  be  shut  up  and  wholly  on- 
occupied,  the  owner  is  not  liable  to  be  rated  for  it ;  though  if  he  occa- 
sionaJly  use  any  part,  he  will  be  liable  to  be  rated  for  the  whole  (e). 
So  property  devoted  entirely  to  public  purposes,  as  palaces,  inhabited 
by  die  royal  family ;  public  buildings,  which  are  kept  in  order  only  by 
servants ;  places  of  public  worship,  of  which  no  profit  is  made  by  asy 
one ;  apartments  used  for  exhibition  of  works  of  art  {d) ;  gaols,  Ac.,  are 
not  rateable :  while  parts  of  these  same  properties,  enjoyed  ezdutiTely 
by  private  individuals,  not  as  mere  servants,  are  rateable  (e).  By  6  &  7 
V.  c.  36,  had,  houses,  or  buildings,  or  parts  of  the  latter,  bebnging  to 
any  society,  instituted  for  purposes  of  science,  literature,  or  the  fine  arts, 
exclusively,  either  as  tenant  or  owner,  and  occupied  by  it  for  transaction 
of  its  business,  and  carrying  into  effect  its  purposes,  and  supported  by 
voluntary  contribution,  are  exempted  from  rates,  subject  to  obtaining 
certain  certificates  stated  in  the  act. 

The  question  in  all  cases  is.  Whether  there  is  any  one  who  can  be 


(g)  IL  y.  Ctrdia§tem,  Cowp.  581,  m 
to  thejirojiorfiOM  In  which  buildiiist  of 
a  oaoal  company  fhoold  be  rated,  J?,  v. 
CSMmt  N€m§miimh  8  B.  ft  AdoL  14. 
Rating  a  toU-hovn,  R.  v.  Smowdm,  4  B. 
ft  Adol.  713 ;  1  Ner.  &  M.  459. 

(«)  R,  T.  7^  BHjfktemGmBLigki  €bM- 
^iiV,5B.&C.466|  8DowL&Rj.308. 


t 


[b)  R.  ▼.  BOk,  1  M.  ft  S.  65S. 

[c)  Jl.  ▼.  8t.  MmfOeLm,  4  T.  B. 
477.  See  6  ft  7  W.  lY.  c  H^poft,  ^ 
684. 

(d)  Aiy.v.»fftMHrelAfr»,18L.J. 

(M.  C.)  53. 

(e)  Gaoler  If  m  aeepckn,  Jiy*  ^' 
AS^pMfVf  ^si* ,  p.  w77. 
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fixed  on  as  hsnng  a  ^  ienejkud  ocemp(Uian?**  if  ao,  he  it  iiaUe  to  be 
mbed  in  respect  of  that  oceopatkniy  whatever  may  be  the  general  uae 
of  the  kad  or  boilding  in  which  he  has  an  interest ;  if  no  aueh  peraon 
can  he  Iboad,  no  rate  can  be  inposed  on  the  pfemises.  Thos,  if  the 
site  of  a  palace  be  demised  to  a  subject  (/) ;  if  the  ranger  of  a  royal 
parky  as  snch,  makes  a  profit  by  inclosed  bod  within  it  (g);  if  an 
oiio»  in  banaduy  unlike  a  private  soldier,  who  is  supposed  merely 
to  be  provided  with  the  means  of  healthful  liTmg,  has  apartments  for 
the  accommodation  of  himself  and  his  fiunily  (A);  if  persons  appointed 
to  manage  diaritaUe  institutions  have  rooms  assigned  to  them  for 
habitation,  9b  part  of  their  emoluments  (t) ;  diese  parties  will  be  ratOi^ 
shfe  for  the  premises  which  they  actually  enjoy.  In  the  case  of 
diapek  appropriated  to  public  worship,  It  has  been  settled  that  if  no 
rents  are  received,  as  in  the  esse  of  a  quakera*  meeting-hoose,  although 
a  room  mig^  be  used  by  an  attendant  or  door*keeper,  paid  by  a 
nbry,  the  place  is  not  lateabfe  (k) ;  bat  that  if  the  pews  are  let,  and 
traitees  receive  the  rents,  although  they  mi^t  expend  more  than 
tliey  received,  in  the  salary  of  a  minister,  or  in  payments  to  various 
ministera,  and  in  other  incidents  of  public  wonhip,  they  are  rateable 
SB  beneficial  oceupiere  (/).  Owners  of  a  cemeteiy  antfaorised  by  statute 
to  dispose  of  the  exclusive  right  of  burial  therein,  either  in  perpetuity 
or  for  limited  periods,  are  occupiers  of  the  land,  so  as  to  be  rateable  on 
the  amount  received  by  them  for  individual  interments,  and  sales  of 
land  in  perpetuity  (m). 

And  no  person  can  now  be  rated  to  church  or  poor  rates  or  cesses 
fcr  any  church,  district  chnreh,  chapel,  meeting  house,  or  premises,  or 
fcr  such  part  thereof,  as  shall  be  exclusively  appropriated  to  public  re* 
figions  worship,  and  whidi,  if  not  of  the  established  church,  are  duly 
certified  for  liie  performance  of  religious  wordiip  according  to  the  ads 
in  force  (»). 

He  role  that  rateability  always  attaches  on  beneficial  occupation, 
is  subject  to  no  exception  in  the  case  of  premises  devoted  to  charitable 


Bott,  by  CoBi*,  131.  im  (ink.),  12  Ad.  &  E.  824  (Kmnl 

{9)  The  Bart  ^  BuU  ▼.  CMmdttll,  2  Grtm  OtmeUry  mm). 

HfliL  BU.  Mti,  («)  8  &  4  W.  lY.  c  SO,  s.  1.    Any 

(A)  R,  ▼•  TVrrv^/,  3  East,  106.  puts  qf  inch  premiaes,  fto.  iriiieh  are 

(I)  H.  ▼.  Cttttf  6  T.  R.  332.  not  to  eidaiivuy  appiopriatod,  and  from 

ik)  IL  ▼.  ITaoApenf,  5  T.  R.  79.  wliieh  rent  or  profit  ti  reeeiTed,  are  still 

(/)  JL  ▼.  Afiar,  14  Bast,  256.    80  rateaUe,  t^.,  unless  tksv  or  any  tos^ 

cswa.  amft.  where  a  clergynan  of  the  roomi,  &c.  be  used  for  Sunday  or  InlaDt 

wNWiihient  leeetfed  rsnta  of  pews  let  sohodls,  or  for  tbe  eharitablB  odnoation 

fer)iisbcncftt,JloAMi»v./fyi2s,Ca]deoot,  of  the  poor,  iii.  s.  2. 
•If, 
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or  educational  (o)  uses.  Thus  hospital  lands  are  rateable  io  the  hands 
of  a  beneficial  occupier  (p)  ;  and  although  the  patients  in  an  hospital 
cannot  be  regarded  as  occupiers,  yet  the  possessors  of  almshonaes  en* 
joying  them  upon  the  foundation,  are  rateable,  if  the  pairisfa  officers 
think  fit  to  rate  them  {q). 

On  the  other  hand,  when  all  the  funds  arising  from  any  property 
are  appropriated  to  objects  or  purposes  strictly  public,  or  to  religions 
and  charitable  purposes  only  (r),  no  rateability  attaches.    Thus,  where 
the  tolls  of  a  sluice  were  by  act  of  parliament  applicable  only  to  its  re- 
pairs, and  to  specified  public  purposes,  it  was  holden  that  the  commis- 
sioners whose  duty  it  was  to  receive  and  apply  the  tolls  were  not  rate- 
able, deriving  no  benefit  (s).     Again,  where  the  trustees  of  a  harbour 
and  of  docks  were  empowered  to  take  certain  duties  from  ships,  and 
were  also  directed  to  apply  the  rates  towards  paying  off  the  debt  in- 
curred in  the  construction  of  the  works  and  in  keeping  them  in  repair, 
and,  where  able,  to  lower  the  rates  to  such  sums  as  should  be  requisite 
for  the  repair  and  management  of  the  works,  they  were  holden  not  lia- 
ble (0*     One  act  authorized  commissioners  to  light  a  tovm  with  gas, 
and  to  levy  rates  to  pay  the  expense :  another,  to  make  gas  and  let  it 
out.    The  profits  were  to  go  first  to  pay  the  expense  of  the  gas  appa- 
ratus, &c.,  and  any  surplus  '*  generally  to  the  purposes  of  both  acts." 
The  money  was  applied  accordingly,  and  it  was  held  that  as  all  which 
was  raised  went  to  lessen  the  expense  of  the  lighting,  the  commis- 
sioners could  not  be  rated  for  the  gas  works  (u).  So,  when  the  surplus 
tolls  of  a  navigation  were  directed  by  statute  to  be  expended  in  repair- 
ing public  bridges  and  highways,  and  in  aid  of  other  public  charges  on 
the  county,  its  works  were  holden  not  to  be  the  subjects  of  rating  (x). 
The  corporation  of  Liverpool  had  been  rateable  and  rated  to  the  poor  in 
respect  of  their  town  and  anchorage  dues,  down  to  1835.  But  since**  all 
the  income"  (y)  of  corporate  property  was  appropriated  to  purposes  of 
a  public  nature,  by  section  92  of  5  &  6  W.  IV.  c.  76,  it  became  no 
longer  rateable  (s),  till  4  &5  Vict.  c.  48,  made  it  so  in  nearly  all  cases. 


(o)  See  lUff,  T.  Bin*  and  Cfrtemwoodf 
12  L.  J.  (M.  C.)  20;  Rep.  v.  Sttny 
mnd  mwiher,  12  Ad.  &  B.  84 ;  Btp,  t. 
TlnaUom  Markei  7VM/«et,  1  New  Seas. 
Cas.  543. 

(p)  R,  y.  Om'dmeTf  Cowp.  13. 

{g)  R,  y.  Qrtm,  9  B.  &  C.  203 ;  4 
Man.  &  Ry.  164  $  S.  P.  R.  y.  Mmmdf, 
I  East,  583. 

(r)  Reg.  y.  7%MMff  fTSIiea,  12  Ad.  ft 
E.  94,  LondoQ  Minionary  Society. 

(#)  R.  y.  TMe  C^mmimotter*  ^Ss/- 


ter*i  Load  Shdee,  4  T.  R.  730. 

(0  R.  y.  Lnarpool  (IM.).  7  B.  &  C. 
61 ;  9  Dowl.  &  By.  780. 

(«)  R.  y.  Beveriey  JJgktiag  Cbennt- 
noMiY,  6  Ad.  &  B.  645 ;  iNer.&Ptf. 
646. 

(dr)  H.  y.  WeaaarNawifotim  Drwteef, 
7  B.  &  C.  70,  note. 

(y)  See  per  Lord  OoiimJkam,  C,  is 
Atiomef  Oameral  y.  A^maU,  2  MjL  & 
Cr.  619. 

(k)  Reg.  y.  Ltnrpaoi  {Magar,  ^.). 
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The  great  leading  principle  of  these  cases  of  exemption  from  rate  is, 
that  when  that  person  who  most  be  deemed  the  actual  occupier,  is 
merely  a  trustee  for  otbersi  and  is  prevented  by  the  law  from  deriving 
any  benefit  whatever  from  the  occupation,  he  cannot  be  considered  as 
the  occupier  for  the  purpose  of  being  rated,  the  act  of  43  £1.  plainly 
supposing  both  control  over  the  property  and  the  power  of  enjoying 
it  (a).  Accordingly,  where  guardians  of  the  poor  hired  premises  out 
of  their  district  for  the  use  of  their  poor,  and  made  no  other  use  of 
them  than  employing  their  paupers  there,  they  were  held  rateable  as 
occupiers  to  the  poor  of  the  parish  in  which  the  premises  stood,  it  being 
immaterial  whether  such  occupation  could  produce  profits  to  the  guar* 
dians  individually  or  not  (6).  For  though  the  maintenance  of  the 
poor  is  a  public  purpose,  their  maintenance  in  a  particular  district  is  a 
harden  on  that  district  only,  and  the  most  beneficial  mode  of  relieving 
its  poor  is  an  advantage  to  the  guardians  (c).  Again ,  where  the  guardians 
of  a  union,  who  are  incorporated  by  statute,  had  erected  their  workhouse, 
onder  the  new  poor  law,  in  one  of  the  parishes  forming  the  union,  it 
was  held  similarly  rateable  to  the  poor  of  that  parish,  as  being  bene- 
fidally  occupied,  and  not  devoted  to  a  purpose  properly  *'  public.^ 


9  JUL  &  E.  435  ;  1  P.  &  D.  334,  S.  C. 
rating  on  Jl.  t.  lAverpooi  (Inh,),  7  B. 
a  Or.  61,  and  JL  v.  WHOter  Nmriffoiion 
TVat/Mf,  7  B.  &  Cr.  70,  n.  (e)  ;  itcy.y. 
Esmuuter  (JkA.),  12  Ad.  8c  E.  2,  S.  P., 
Int  lee  4  &  5  Vict.  e.  48,  for  rating  oor- 
ponte  property  in  every  case  eioept  it 
k  in  a  pariali  wholly  litnate  withhi  the 
bonndaries  of  a  borough  in  which  the 
poor  are  reBered  by  one  entire  poor'i 
nte  (s.  1.)  By  i.  2  the  corporations 
we  to  be  deemed  beneficial  occnpieni. 

A  eonnty  hill  and  conrta  of  jaatice, 

vithlodginga  for  the  jndgea  and  other 

bidldingB,  paid  for  ont  of  the  county  rates, 

vat  Tested  by  a  local  act  in  the  oonnty 

jailiees  on  tmat  to  permit  the  conrta  of 

lariie,  sessiona,  &c.  to  be  held,  and  the 

lodgings  to  be  need  for  the  pnrpoaea  de- 

■gned.    A  portion  of  the  magiatratea 

attending  the  acaaions  on  thoae  occa- 

MBS,  dined  and  alept   at    the  above 

lodfinga,  naing  the  county  plate  and 

hroitue,  withont  paying  for  their  use, 

kat  coDsnining  their  own  provisions  and 

vine.    The  aheriff  paid  140/.  in  the  year 

to  the  eonnty  treasorer  for  the  use  of 

tbe  lodgings  by  the  judges ;  and  it  waa 

jtcld,  Uiat  aa  the  bnildinga  were  veated 

n  tke  jiatioea  of  the  oonnty  at  large  for 

V«blic  pnrpoaea  obIj,  an  occupation  by 


individuala  of  them  for  their  own  con- 
venience did  not  maktf  the  whole  body 
rateable  as  beneficial  occnpiera,  they  not 
having  any  corporate  character,  Rig,  v*. 
Woreegterthire  (/w/tees),  3  P.  &  D.  8; 
11  Ad.  &E.  57. 

(a)  Per  Lord  Demman,  in  delivering 
the  judgment  of  the  court  in  Reg.  v. 
WtOlmgtfari  Vni<m,  10  Ad.  ft  E.  268 ;  2 
P.  ft  D.  226,  232,  8.  C. 

{b)  Brittol  Poor  (Oovemori  of)  t. 
Wait,  3  Ad.  ft  Ell.  1.  Quite  different 
from  Rig.  V.  SkepMerd,  1  Q.B.  170.  S» 
C,  per  Coleridge,  J.,  where  a  gaoler 
matrona,  and  tumkeya,  compelled  to  live 
alwaya  within  a  priaon  walla  with  nothing 
more  provided  for  them  than  waa  neces- 
aary  for  their  convenient  accommodation 
with  reapect  to  the  objecta  for  which  they 
were  placed  in  the  prison,  were  held  not 
rateable  for  their  houses  or  for  gardens 
of  which  they  had  no  use  exclusive  of 
prisoners,  and  the  like  aa  to  a  lodging 
and  workrooms  of  the  prison. 

(e)  See  Lord  Demium^e  comments  on 
Bristoi  Poor  (Govemori)  v.  Wait,  in 
10  Ad.  ft  E.  269 ;  2  P.  ft  D.  233  ;  and 
same  principle  acted  on  in  Reg.  v.  Taun^ 
ton  Market  (Tnuteee),  1  New  Seaa«  Caa. 
543,  Hil.  1845. 
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The  ooart  added,  thmt  the  cMe  only  differed  from  that  of  Brisiol  Poor 
Y.  WaUf  in  the  local  situation  of  the  honse  being  within  the  onion  (d). 
An  inoorpotated  body  being  piopnetort  of  a  pnUic  bridge  leboilt  bj 
them,  andof  itstoUsy  who^in  the  (avonraUe  lenlt  of  their  apecnlation, 
wdgki  receive  7  ^  per  cent,  on  their  tharea,  were  held  rateable  for  the 
bridge  and  aoil  oceupied  by  it,  though  all  its  receipis  were,  at  the  tioie, 
absorbed  by  payment  of  debts  and  ineumbianoes,  and  the  proprietary 
received  nothing ;  for  till  the  tolls  actaally  ceased  under  certain  eoact- 
mentB  for  that  purpose,  they  were  agmbU  of  receiving  private  pro6t  (e). 
These  cases,  in  which  the  trustees  are  restricted  by  law  to  a  ^lecific 
application  of  the  funds  which  they  administer,  must  be  distingnisfaed 
from  those  in  which  the  <&ection  of  funds  is  within  their  own  power, 
although  they,  in  fact,  derive  no  personal  benefit  from  them,  nor  could 
do  so  without  a  biteach  of  mond  duty.    This  distinction  is  well  ex- 
emplified in  a  recent  case,  in  which  all  the  authorities  are  brooglit 
under  discussion  (/).    A  number  of  voluntary  subscribers  had  raised 
a  fund  for  erecting  a  lunatic  asylum,  and  for  such  pvrposes  connected 
with  that  object,  as  the  majority  of  the  contributors  should  sanctioa. 
Lands  were  accordingly  purchased  and  conveyed  to  trustees ;  buildisgi 
erected ;  and  patients  received.    The  asylum  was  originally  designed 
for  parish  paupers  or  the  members  of  indigent  families,  being  persont  of 
unsound  mind ;  bat  the  funds  of  the  institution  being  found  inadequate 
to  that  object,  a  limited  number  of  richer  patients  were  aftervirds 
admitted  at  rates  of  payment  proportioned  to  their  means,  with  a  view 
of  providing  a  surplus  from  the  payments  made  by  this  class  towards 
the  support  of  the  most  necessitous.    From  this  and  other  sources  of 
revenue,  the  trustees,  after  payment  of  the  expenses,  had  accumulated 
a  fund,  part  of  which  they  had  expended  in  buildings,  and  part  they 
bad  invested  for  the  bene6t  of  the  charity.    The  management  of  the 
institution  was  confided  to  the  governors,  consisting  of  all  persons  ooo- 
tributing  a  specified  sum  to  the  funds,  and  the  trustees  derived  no  per- 
sonal benefit  from  their  powers.    A  rate  in  which  the  trustees  were 
assessed  to  the  poor  of  the  parish  in  which  the  asylum  was  situate,  beiii§: 
brought  before  the  court  of  king's  bench,  was  discussed  on  two  questioUy 
first,  whether  the  asylum  was  rateable  by  law ;  and  whether,  if  it  wsi» 
the  trustees  were  the  persons  liable.    On  both  these  questions,  tbe 
judgment  of  the  court  was  given  iu  favour  of  the  rate,  by  lord  TmUifdeMf 


(iQ  JUg.  T.  WmiUmgfmrd  IMm,  10 
Ad.  &  E.  2S6t  2  P.  ftD.  226,  8.  C. 

(e)  lUf.  T.  Blatk/rian  BHdge  (Mm^ 
dtotlir)  PrtprktvrWf  9  Ad.  &  EU.  828; 


1  Plsr.  &  Da.  ess. 

(/)  Jl.  T.  A.  GUmp  rsrl,  S   ^ 
Adbl.673.  RfleofyadiBJIif.v*£>f«n 
%12Ad.lkE.M. 
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ID  the  Mbwiog  tenns :— '^  Upon  these  facts,  il  seeoia  to  ui  im] 
to  ny  that  this  building  does  not  produce  &  profit  by  means  of  the 
entcrtamment  of  those  persona  who  are  able  to  pay  Ux  their  reception ; 
and  if  any  profit  be  made,  the  application  of  it,  when  made,  is  imma* 
tenal  as  to  the  qnesUon  of  rateabUity.  Then,  supposing  the  building  to 
be  rateable,  the  next  question  is.  Who  are  ihe  occupiers  to  be  rated  ? 
Not  the  servants,  for  they  cannot  be  considered  as  occupiers,  and 
certainly  not  the  unhappy  lunatics  received  into  the  building.  Then, 
the  property  being  subject  to  rates,  the  trustees,  who  are  in  the  actual 
receipt  of  the  profits,  must  be  the  persons  rateable.  There  axe  no 
persons  who  can  be  rateable  but  the  owners,  and  these  are  the  owners." 
The  liability  of  individuals  inhabiting  or  using  rooms  in  public  insti* 
tations,  has  often  been  discussed ;  and  the  numerous  cases  which  have 
been  decided  upon  it  are  somewhat  difficult  to  reconcile.  The  question 
in  these  cases  is,  whether  the  occupation  is  that  of  the  public  by  the 
party  whom  it  is  sought  to  charge  as  a  mere  servant  (^),  or  whether 
it  is  the  occupation  of  the  party  in  his  own  right  and  for  his  own 
benefit,  although  he  acquires  it  by  filling  some  Jpublic  office  or  dis- 
efaarging  some  duty  (A).  When  the  sessions  have  found  in  terms  that 
a  party  rated  is  the  occupier,  the  court  will  not  disturb  their  judgment 
on  a  mixed  question  of  fact  and  law  which  is  peculiarly  for  their 
dedsion  (i)« 

TUrd  : — On  what  PrineipU^  and  in  what  Manner,  *^  Lands  and 
Houses  "  are  to  be  Rated  in  respect  of  the  adjuncts  or  circumstances 
which  increase  their  Value  to  their  Possessor,] — Lands  and  houses 
iie  rateable,  not  only  with  reference  to  what  may  be  r^^arded  as  to 
their  present  (h)  intrinsic  value,  but  to  any  circumstance  which  for 
the  time  increases  the  beneficial  interest  of  the  party  who  enjoys  them. 
Thus,  where  a  small  plot  of  ground  was  rendered  valuable  by  a  mineral 
qmg,  and  the  buildings  upon  it  derived  a  profitable  character  from 
this  circumstance,  the  land  and  buildings  were  holden  rateable  with 
the  spring,  at  the  profits  ^ich  in  association  they  produced  (/). 
Again,  the  New  River  Company  were  holden  rateable  for  their  basin 
iocksing  a  spring,  one  main  source  of  their  river,  in  Chadwell  Mead, 

(§)  A  lerant  w1h>  oeeapiet  a  home  Turrottf  mUe, 
cnwtbeeudto  boU  it  "aafenrul,"         U)  JL  v.  7\amer,  I  Bott,bj  Goeit. 

if  it  il  not  Ills  maatar'e  bowe  and  the  126. 

iMiat  agmd  for  the  rent,  Jl.  ▼.  ir«ir         (i(}  Jl.  ▼.  AMiw^f  7  T.  R.  M9.    See 

4M,SAd.&E.379|  8  Not.  &  Per.  IS  Ad.  Si  B.  406. 
^11*  (0  A.  V.  MUkr,  Govp.  619. 

W  R,  y.  FUld,  5  T.  R.  &87  s  Jl.  V. 
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as  for  *'  land  covered  with  water/'  at  the  annual  sam  of  300/. ;  that 
being  the  ascertained  value  of  the  land  thas  employed,  which  other- 
wise would  only  have  been  of  the  value  of  51.,  although  no  part  of  the 
profits  of  the  company  were  received  in  the  parish  (m).  So  where  a 
weighing-machine  is  affixed  to  land,  whereby  it  is  increased  in  valae, 
the  occupier  is  rateable  on  the  profits  (n).  Even  when  personal  chat- 
tels, e.  g,  machinery,  are  demised  with  a  house,  at  an  entire  rent,  the 
occupier  may  be  rated  for  the  house  according  to  its  actual  value,  as 
combined  with  the  machinery,  although  other  personal  property  be 
not  usually  rated  in  the  parish  (o) ;  and  without  considering  whether 
the  machinery  be  personal  or  real  property,  and  liable  or  not  to  dis- 
tress or  seizure  in  execution,  or  whether  it  would  go  to  the  heir  or 
executor,  or  at  the  expiration  of  a  lease  to  the  landlord  or  tenant  (p). 
Where  a  canteen  in  barracks  was  demised  with  the  privilege  of  selling 
provisions  and  liquors,  the  tenant  was  holden  rateable  on  the  value  of 
the  building  with  the  privileges,  and  this  although  separate  rents  were 
reserved  for  the  premises  and  the  license  (q).* 

Proprieton  of  canals,  who  have  an  interest  in  the  soil,  as  well  as  pro- 
prietors of  gas  or  water-works,  or  railways,  are  rateable,  as  occupiers  of 
land  in  every  parish  in  which  their  canal,  reservoirs,  &c.  are  situate,  in 
respect  of  the  value  of  such  land  as  improved  by  the  profits  accroiog 
from  placing  such  canal,  reservoirs,  &C  on  it  (r),  in  respect  of  such  pro- 
fits only  as  are  earned  within  the  parish  (s).  The  quantum  or  amount 
at  which  they  are  to  be  rated  has  been  of  course  much  contested. 
In  one  case  it  was  held  that  the  amount  in  respect  of  which  a  gas 
company's  buildings,  trunks,  and  pipes  were  rateable,  was  the  sum  at 
which,  qud  rent,  they  would  let  to  a  person  willing  to  carry  on  tbe 
business  there,  wiihaui  rating  the  annual  profits  arising  from  the  sak 
of  gas ;  the  stock  in  trade,  and  trade  profits  of  other  manu&ctures  not 


(m)  R.  y.  T%€  New  River  CbmjMMy, 
1  M.  &  S.  508. 

(ti)  R.  ▼.  8i.  Niekoi&$,  Oiomeuier, 
Caldiec.  262,  home  eontaining  a  steel- 
yard. Illastrmted  by  WiUei,  J.,  by  case 
of  biUiard  table  let  with  a  bouae,  which 
last  was  tberefore  let  at  a  btgber  rent. 
Approved  in  Reff,  v.  South  Wetiem 
Rmho^  Gm^Hmf,  1  Q.  B.  581  {Tkg 
MUckeldtntr  e«te). 

(o)  R.  T.  Hogg,  1  T.  R.  721 ;  Reg.  t. 

GmeH  and  oiken,  7  Ad.  &  E.  951.  See 

also  R.  T.  Liverpool  Exchange  Pro- 

prietore,  1  Ad.  &  EU.  465  (Wewe  Room 

)• 


(p)  Reg.  T.  Guett  mnd  oiAert,  7  Ad  & 
E.  951 ;  8  Not.  &  Per.  663. 

(g)  R.  V.  Bmd/mrd,  4  M.  &  S.  317. 

(r)  Poet,  p.  691.  See  12.  T.  Ckeliee 
Water-worke,  5  B.  &  Adol.  156 ;  R.  ▼• 
^fre  CMf  Ciilcbr  iVav^ioM,  3  B.  a  AdoL 

139;  R.yi.SkrewawrgPemngTnattm, 
3  B.  3c  AdoL  216. 

(t)  Reg.  r.  Brieioi  Peek  Compel, 
1  Q.  B.  535,  distlogeished  in  Jtcy.  ▼• 
Hntl  Dock  Compmng,  a  B.  3  Maj, 
1845;  and  cases  relied  on  per  0>r.  1Q« 
B.  556.  Meo  Reg.  r.  London  end  Sivth 
Wettem  Raiiwop  Campeng  (MUeMet- 
dever  enee),  1  Q.  B.  558. 
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beiog  rated  in  the  place  (0*  But  it  has  been  since  decided,  that  a 
gas  company  is  not  entitled  to  any  allowance  or  deduction  from  the 
rate  on  accoant  of  their  profits  in  trade ;  and  this,  though  the  personal 
estate  or  profits  of  trade  of  others  are  not  assessed  to  the  poor.  The 
ground  proceeded  on  is,  that  profits  are  wholly  distinct  from  rent^ 
being  not  only  not  a  deduction  from  it,  but  the  reverse,  viz,  something 
beyond  and  in  addition  to  it(«).  However  the  company  was  held 
entitled  to  deduct  the  average  annual  expense  of  renovating  their  ap- 
paratus, &C.,  as  well  as  the  annual  value  of  such  of  their  pipes,  &c» 
as  could  not  be  rated,  being  situate  in  extra-parochial  land  (op). 

So  in  the  case  of  a  canal,  it  was  holden  that  the  rent  at  which  the 
tolb  were  or  could  be  let,  was  the  criterion  of  the  value  of  the  occupa- 
tion of  the  1and(y),  and  that  the  proprietors  were  rateable  at  that  sum, 
and  not  for  their  gross  receipts  minus  their  expenses  {z). 

No  new  principle  of  rating  has  been  introduced  by  the  parochial 
assessment  act,  6  &  7  W.  IV.  in  respect  to  deductions  for  tenants'  rates, 
charges  for  repairs,  &c.  A  railway  company  was  empowered  by  statute 
to  purchase  lands  and  construct  a  railway  thereon,  passing  through 
several  parbhes,  with  warehouses,  station-houses,  &c.,  which  they  did. 
The  act  also  empowered  them  to  take  certain  tonnage  tolls,  not  ex- 
ceeding a  stated  amount,  for  goods  and  passengers;  and  to  provide 
locomotive  engines  and  receive  such  sums  for  the  use  thereof  as  they 
•bould  fix  in  addition  to  the  tolls,  and  when  they  themselves  carried 
for  their  own  profit  (which  a  distinct  clause  enabled  them  to  do),  they 
were  to  keep  a  separate  account  of  the  tolls  which  they  would  have 
received  for  the  passengers,  &c.  if  they  had  been  carried  by  other  per- 
sons ;  such  account  to  be  open  to  inspection  by  the  overseers  of  every 
parish  on  the  line  of  railway.  The  company  were  empowered  to  let 
the  tolls,  all  persons  to  have  liberty  to  use  the  railway,  with  carriages 
properly  constructed,  on  payment  of  the  tolls  and  subject  to  the  com- 
pany's regulations.  Powers  were  given  to  the  company  to  approve  or 
disapprove  of  the  carriages  and  engines  to  be  used  by  any  person  on 

(0  R'  ▼.  Birmingham  Qaa  Light  and  criterion  whether  the  rent  was  nndnly 

Gi&e  Companiei,  1  B.  &  Cr.  506.    See  small ;  for  the  tollt  of  a  canal,  like  the 

^  ▼.  Brighton  Gob  Light  Compamgt  5  profits  of  land,  are  to  be  valaed  at  what 

B.  &  Cr.  466.  they  would  let  for  communibit  annis,** 

(u)  Reg,   T.   Cambridge   Gat  Light  per  T^nm/on,  Ji,  £^.  C. ;  and  see  12«^.  y. 

C^Mf,  8  Ad.  &  E.  73 ;  3  N.  &  P.  Leede  and  Liverpool  Canal  Navigation, 

362,  S.  C.  7  Ad.  &  E.  671,  ante. 

W  Ibid.  {z)  R.  ▼.  The  Trueteet  of  the  Duke 

(y)  R.  T.  ChapUn,  1  B.  &  Adol.  926.  qf  Bridgewater,  9  B.  &  C.  68.     See 

There  the  canal  waa  actually  let  at  a  howcTcr,  R.  t.  Cambridge  Gaa  Light 

Rat  which  was  not  shown  to  be  too  Compang,  in  note  («). 
"Ban.    "One  year's  earnings  iJords  no 
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tiie  railway,  and  to  make  orders  for  regalating  the  passage  upoa,  woik- 
mg  and  nse  of  the  railwa j»  and  $or  prevention  of  nuisances* 

The  company  used  the  railway,  Sk.  according  to  the  act,  canyioi 
passengers  and  goods  and  supplying  power  by  means  of  looomotife 
engines  fer  their  own  profit,  and  no  other  perKm  used  it  for  such 
purpose. 

Held,  that  the  company  was  rateable  for  its  land  improTed  in 
value  by  the  profits  accruing  from  the  railway,  &c.  at  an  amount  equal 
to  the  rent  which  a^  lessee  would  pay,  making  the  same  use  of  the 
railway,  &c.  as  the  company  did,  with  the  deduction  of  tenants*  ratn, 
&c«,  expense  of  repairs,  and  the  other  diarges  mentioned  in  stat.  6  &  7 
W.  IV.  c.  96,  s.  1  •  That  that  act  did  not  in  this  respect  mtroduce  asy 
new  principle  of  rating,  and  that  an  estimate  of  the  company's  liability, 
founded  only  on  the  amount  chargeable  in  respect  of  tolls,  and  ex* 
eluding  the  receipts  for  carriage  of  passengers,  and  goods,  &c.  wai 
erroneous.  Also  held,  that  the  land  must  be  rated  in  any  particular 
parish  according  to  its  actual  value  ther^  although  such  value  was 
owing  in  a  great  measure  to  station-houses  and  other  works  not  within 
the  parish.  And  that  the  rate  in  any  particular  parish  was  to  be 
estimated  by  the  amount  of  profit  actually  earned  in  that  parish,  and 
not  by  the  proportion  which  the  length  of  railway  in  that  pariah  bore 
to  its  aitire  length  (a). 

Where  a  railway  company,  incorporated  by  an  act  of  parliameDt  in 
the  usual  form  of  such  acts,  made  their  profits  partly  by  fare  as  car- 
riers, and  partly  by  tolls  received  from  other  carriers,  held,  that  in 
assessing  them  to  a  poor*s-rate,  the  proper  measure  of  rateable  valoe 
was,  not  the  amount  of  the  tolls  actually  received  or  which  would  have 
been  received  if  all  the  carrying  business  had  been  performed  by  others, 
but  the  rent  (aAer  the  deductions  requhed  by  the  parochial  assessment 
act,  6  &  7  W.  IV.  c.  96)  at  which  the  railway  mi^t  be  reasonably 
expected  to  let  to  a  yearly  tenant  having  the  same  powers  and  advan- 
tages as  the  company. 

The  sessions  ascertained  the  rent  by  taking  the  gross  receipts  of  the 
company  in  respect  of  their  own  railway,  and  making  the  foUowiog 
deductions  from  them,  viz.  1.  Interest  oo  the  capital  invested  in  the 
moveable  stock  of  the  company,  2.  A  per  centage  on  the  same  capital 
for  tenants*  profits  of  trade.  3.  A  per  centage  on  the  same  sum  for 
aimual  depreciation  of  stock  beyond  ordinary  annual  repairs.    4.  Th^ 


(a)  JReg.  t.  SomiM  Wu^^ 
Comp§mift  1  Q.  B.  R.  558 ;  2  G.  Sc  D. 
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actnal  aamial  ezpentes  of  condiictiDg  tbe  bttsineBS  of  canriersy  munte- 
oaoee  of  way,  repain  of  buildiiigSy  insmaiioe,  diiection,  rates,  taxes, 
and  other  disbofKincnto  as  raOway  owners  and  carriers.  5.  The  fiur 
ammal  Yahie  of  slatioDs  and  buildings,  rated  separately  from  tbe  rail* 
way.  6.  An  annual  sum  per  mile  &r  tbe  renewal  and  production  of 
ikt  railsy  sleepers,  Ac. 

Held,  that  these  deductions  (tbe  amount  of  wbieb  was  for  the  ses- 
sons  to  determine)  included  all  that  was  properly  ceferaUe  to  trade, 
and  thai  the  sessions  might  fiurly  infer  that  a  yearly  tenant  of  tbe 
tuhray  under  the  circumstances  abore  stated  would  give  the  balance 
u  rent  (6). 

Local  acts  for  forming  canals,  docks,  drc*  sometimes  secure  the 
payment  of  tbe  poorVrates  then  yielded  by  the  land  intended  to  be 
nsed.  In  one  mstance  the  terms  of  the  act  secured  those  rates  for 
all  time,  though  the  profits  of  occupation  had  been  largely  increased 
by  the  works  (c). 

Although  in  tbe  case  of  a  coal-mine,  no  allowance  can  be  made  for 
tbe  cost  of  opening  and  furnishing  it,  the  proper  mode  of  rating  it  is  at 
its  yalue  to  demise  to  a  tenant  willing  to  take  and  to  work  it  (d) ;  and 
where  the  lessee  of  a  coat-mine  had  improved  its  value  by  erecting  a 
steam-engine,  although  he  was  holden  liable  to  be  rated  at  the  in* 
creased  Talne,  it  was  intimated  that  a  deduction  should  be  made  from 
the  rent  at  which  it  would  let  to  an  under  tenant,  in  respect  of  the 
eipense  of  repairing  and  replacing  the  engine  («). 

The  rule  on  this  bead,  with  all  its  qualifications,  was  explicitly  stated 
by  Mr.  Justice  BayUy,  in  two  cases  immediately  applicable  to  canals. 
The  same  rule  is  to  be  applied  to  all  occupiers,  whether  they  are  also 
owners  or  not  {/).  "  The  annual  value  would  be  properly  estimated 
at  the  rent  which  a  tenant  would  give,  he  paying  the  poor-rates  and  the 
expenses  of  repairs,  and  tbe  other  annual  expenses  necessary  for 
smking  tbe  subject  of  occupation  productive ;  and  a  further  deduction 
dkoold  be  allowed  from  that  rent,  where  that  subject  is  of  a  perishable 
natnre,  towards  the  expense  of  renewing  or  reproducing  it"  {g).    For 


ift)  Rtg.  T.  Grand  JtmeHait  Bmlwag 
CbiqNDiy,  4  Q.  B.  18 ;  Beg.  t.  Ormt 
Wmiern  Jtotfcwy  Cbs^MMir  itandi  for 
jidgment  on  points  of  a  liidlar  natore. 

(t)  Btg,  T.  BHtioi  Dodt  Cbs^pomr, 
1Q.B.  S3S. 

(i)  JL  T.  AUwa,  6  B.  ft  C.  277. 

(•)  JL  T.  Lord  Grmmm,  9  B.  ft  C. 
tBS.  Suiie  principle  adhered  to  in  the 
ttM  of  gaa  i^paratni,  pipes*  fte.  Reg, 


T.  CamkHige  Om  Ligki  Ompimg,  kt 
nota(«). 

(/)  ^  ▼•  Bridgwaier  (TWffaet  iff 
JhUke  tOt  9  B.  ft  Cr.  72.  See  1  M.  ft 
8.  508|  9  B.  ft  C.  183;  4  B.ft  Ad. 61, 

a.  P. 

(g)  ML  T.  Lower  UUiee^,  9  B.  ft  C. 
819.  See  B.  t.  Ot^fardCemeiCempemg, 
10  B.  ft  C.  1<»;  B.  T.  Ademm,  4  B.  ft 
AdoL  61 ;  1  Ner.  ft  Man.  664  (a 
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in  rach  a  case,  or  if  the  subject  requires  an  annual  expense  to  secure 
its  existence,  (e.  g,  in  protecting  it  from  floods,)  an  allowance  ought  to 
be  made  on  this  account ;  for  the  total  annual  profit  is  not  the  net  aDoaal 
profit,  as  a  part  must  be  set  aside  for  the  restoration  and  maintenance 
of  the  subject* matter  rated.  On  this  principle,  buildings  have  been 
permitted  to  be  rated  at  less  in  proportion  than  arable  and  other  land. 
The  cases,  especially  those  of  more  recent  date^  in  which  the  prin- 
ciple of  rating  has  been  more  fully  discussed  and  considered,  will  be 
found  to  have  established  this  rule  of  rating ;  which  is,  in  other  words, 
that  *'  ail  lands  are  to  be  assessed  in  proportion  to  the  net  rent,  which 
a  tenant  at  rack-rent  would  pay,  he  discharging  all  rates,  charges,  and 
out-goings  "  (A).  Where  a  property  is  actually  demiwed^  the  rent  paid 
is  the  proper  criterion,  unless  fraud  or  some  source  of  increased  profits 
be  shown  as  a  reason  for  adopting  a  different  measure  of  vahie  (t) ;  bot 
the  principle  of  rating  is  the  same  whether  the  party  rated  is  owner  and 
occupier,  or  occupier  only  (A). 

New  Parochial  Asutsment  Act,] — The  above  principles  of  rating 
were  followed  up  by  the  act  passed  in  1836  to  **  regulate  Paro- 
chial Assessmento,"  6  &  7  W.  IV.  c.  96(/),  which  seeks  to  esUUiih 
one  uniform  mode  of  rating  for  the  relief  of  the  poor  through- 
out  England  and  Wales,  and  to  lessen  the  cost  of  appeal  against  an 
unfair  rate ;  and  enacts  (m),  **  that  from  and  after  such  period,  not 
being  earlier  than  21st  March,  1837,  as  the  poor-law  commissionen 
shall,  by  any  order  (n)  under  their  seal  of  office  direct,  no  rate  for  die 


rate  oaie,  coQecting  the  numeroaa  de- 
dsions) ;  also  JReg.  t.  Cambridge  Gat 
Compamp,  8  Ad.  &  E.  80,  aee, 

(A)  See  the  jndsment  of  tiie  court  of 
K.  B.  delivered  by  Parke,  J.,  in  R,  ?. 
Aiamet,  4  B.  Sc  Adol.  61 ,  Mich.  T.  1832. 

(i)  B.  T.  CkapUm,  1  Bam.  &  AdoL 
926. 

(k)  1  M.  &  S.  508  ;  9  B.  &  C.  163  ; 
4  B.  ft  Ad.  61. 

(/)  The  daofes  applicable  to  trying 
appeals  against  rates  at  special  sessions, 
are  given,  OHte,  p.  50. 

(m)  Sect.  1. 

(n)  This  Order  was  published  and 
came  into  operation  29  Sept.  1837.  It 
also  declared  that  every  rate  made  -after 
that  day  should  be  made  in  the  form  in 
the  schedule  written  thereunder,  and 
should  contain  an  account  of  every  par- 
ticular set  forth  at  the  head  of  the  re- 
epeetwe  eohtmnt  therein  so  far  as  the 


same  can  be  asoertained»  and  the  de- 
claration given  at  the  foot  of  the  uid 
form  being  the  same  as  that  annexed  to 
6  &  7  W.  IV.  c.  96,  as  is  by  that  srt 
provided. 

The  schedule  annexed  to  tUs  Mer 
contained  ail  the  columns  with  tbcir 
headings,  as  in  the  schedule  of  6  &  7 
W.  IV.  subjoined  in  page  686,  and  lif 
additional  columns  headed 

1.  No.  of  votes ;  after  *'  Name  of  oe- 


ft 


cupier. 
2.  No.  of  Totes;    after  "Nsme  of 


ff 


owner. 

3.  Total  amount  to  be  collected. 

4«  Amount  actually  collected. 

6.  Present  arrear. 

6.  Amount  not  recoverable  or  IcpHy 
excused. 

This  order,  as  far  as  relates  to  sdding 
to  the  form  of  a  rate,  seems  nnsotho- 
rised  by  4  &  5  W.  IT.  c  16,  s.  15, « 
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relief  of  the  poor  in  England  and  Wales  shall  be  allowed  by  any  justices^ 
or  be  of  any  force,  which  shall  not  be  made  on  an  estimate  of  the  n^t 
annual  value  of  the  several  hereditamentM  (o)  thereunto  rated  (p) ; 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  ex- 
pected  to  let  from  year  to  year,  free  of  all  usual  tenants*  rates  and 
taxes  (q),  and  tithe  commutation  rent  charge,  if  any ;  and  deducting 
therefinom  the  probable  average  annual  cost  of  the  repairs,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  them  in  a  state  to 
command  such  rent  Provided  always,  that  this  enactment  is  not  "  to 
alter  or  affect  the  principles  or  different  liabilities  (r),  if  any,  according 
to  which  different  kinds  of  hereditaments  {r)  are  by  law  liable  (<)• 

By  s.  2,  every  such  rate  made  after  the  said  period  shall,  in  addition 
to  any  other  particular  which  the  form  of  making  out  such  rate  shall 
require  to  be  set  forth,  contain  an  account  of  every  particular  set  forth 
at  the  head  of  the  respective  columns  in  the  form  given  in  the  schedule 
to  the  act  annexed,  so  far  as  the  same  can  be  ascertained ;  and  the 
churchwardens  and  overseers,  or  other  officers  whose  duty  it  may  be  to 
make  and  levy  the  said  rate,  or  such  a  number  as  the  said  churchwar- 
dens and  overseers,  or  other  officers  as  are  competent  to  the  making 
and  levying  of  the  same,  shall,  before  the  rate  is  allowed  by  the  justices, 
sign  (/)  the  declaration  given  at  the  foot  of  the  said  form ;  and  other- 
wise the  said  rate  shall  he  of  no  force  or  validity  (u).     Provided 


5  &  6  W.  lY.  c.  96,  8.  1 ;  and  was  dii- 
regarded  in  Q.  B.  in  Beg.  r,  Fordkam 
(M.),  11  Ad.  &  E.  73 :  8,  C.  3  P.  & 
B.  S)5.  Poor  law  oommissioners  hare 
ao  power  to  direct  the  clerk  appointed 
bj  thena  to  watch  a  Gilbert's  act  union, 
to  collect  atatiatical  information,  Reg,  t. 
PwrLna  CommiuUmen  {AU  Sionefieid 
Vmtm),  11  Ad.  &  E.  570. 

(o)  Though  hereditementt  ia  the  word 
Vied  in  this  act,  the  spirit  of  its  provi- 
sions  applies  more  to  corporeal  here- 
ditaments, as  lands  and  houses,  than  to 
other  ratnble  matters,  (see  12  Ad.  &  E. 
408)  it  is  aeoordingl  J  placed  here,  /ii- 
eorporeai  hereditaments  not  expressly 
naned  in  43  El.  c.  3  (as  tithes,  &c.  are) 
ire  not  rateable  to  ihe  poor.  Chanter  v. 
eiuH,  9  B.  &  C.  479;  4  M.  &  R.  334, 
8,C.  See2B.  &C.  713;  2  M.  &  R. 
378 ;  8  B.  &  C.  327 ;  and  Reg.  v.  Capel, 

pOttm 

(p)  As  we  bare  seen,  p.  671,  that  the 
poor's  rate  is  not  on  the  land,  this  is  very 
iBcorreetly  framed,  12  Ad.  &  E.  407. 

(f  )  As  to  what  have  been  considered 


landlord's  taxes  of  sewers*  rate  and  land 
tax,  see  4  B.  &  Adol.  61 1  8  East,  386. 

(r)  See  12  Ad.  &  E.  412,  and  that 
tends  and  hotuet  may  be  rated  in  differ- 
ent proportions  to  their  annual  rents, 
and  that  houses  and  collieries  maj  be 
classed  together.  See  9  B.  ft  C.  165 ; 
R.  T.  TmUineons  also  4  B.  &  Adol.  61; 
9  B.  &  C.  166. 

(«)  It  seems  that  this  proviso  has 
little,  if  any,  operation.  It  haa  been 
attempted  to  apply  it  to  some  special 
modes  of  rating  provided  by  local  sta- 
tutes, but  not  very  successfully,  per 
Lord  Denman,  Reg.  t.  Capelt  post,  p. 
687. 

{t)  Strictly  speaking,  signing  means 
f*  eubseribing,**  per  Lord  Ellenborough, 
Schneider  ▼.  NorrU,  2  M.  &  Sel.  289. 
See  Stoku  t.  Moor^  1  Cox's  Chanc. 
Cas.  219.  Lemayne  t.  Stanley,  3  Lev. 
1 ;  1  Vict.  c.  26,  s.  9 ;  3  Atk.  503 ; 
2B.  &P.239;  1  Esp.  190;  2M.&W. 
659.  Either  in  writing  or  printing,  &c. 
2  M.  &  S.  288. 

(u)  These  words,  **  of  no  force,"  &c. 


I 
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always,  that  nothing  herein  contained  shall  be  construed  to  prevent  die 
owners  of  tenements  from  comptmndmg  far  the  rates  to  beassesMdon 
the  same,  in  such  manner  as  they  were  by  any  statute  or  statutes  ens* 
Med  to  do  before  the  passing  of  this  act,  so  that  the  gross  estimated 
rental  of  the  hereditaments  compounded  for  be  entered  on  the  rate  is 
the  proper  column. 

By  s.  3,  the  poor-law  commissioners  may  order  a  snrrey  and  nev 
valuation  of  the  property  in  the  parUi,  if  they  see  fit(ap). 

Tkb  Sohxdulb  to  wbior  thb  Act  rbfbrs  »  as  foli^wi. 

Fkrm  ^  SMie{f), 
AnAiMtnM&tfortlMrettcrortiiepoorofthepwUior in  tiK  eovrty  oC 


•,  nd  fbr  othar  pnrpowt  chaifeibla  thereon  eooording  to  kw,  aiade  tUi 
-  day  of  — ^  A.  D.  -»— —  after  the  rate  of  -^—  peace  in  the  pomid. 


No. 


1 
2 

•{ 

Ac. 


if 


4r  «.  d. 

0    0    0 

0   0    0 

0  0  7\\ 
BxenacdJ 
See. 


NUMOf 

Occupier. 


J.Smiai 


nuto  . 

John  \ 

Foot  / 
Sec 


Ni 


of 


J.  Orecn/ 
Ditto     { 

ntio  - 

Sec. 


DMCrip" 
tionitf 

Propertf 
mod. 


Lmdand 
BolkUog* 

Hooteand 


Sec 


} 


Naaeor 
Sftnatlooef 


wnltaocn' 
Pum 

In  Weot 


In  Bride 
ftc 


Bott- 

moted 


A.  a.  r. 

40  0    0 

0  10 

0  0    0 


uated 


▼■iDC 


^  i,  dJ^  9.  d. 
SO    0    OM   0  0 

»   0  • 


sue 

■l&L 
In  da 


SO    0    0 


1  10    0 


1    ft   0 


1   7» 

•  171 

Sc 


We 


DteUinium  ^f  Qegmegfi  and  G9l«reibwardm«. 
do  dedare  uie  Mveiu  pertieiilafv  ■peolAed  in  the  raepeelFfe 


of  the  abofe  rate  to  be  troe  and  oorrect,  so  ftr  as  we  hsTO  been  aUe  to  aieatam 
them ;  to  whksh  end  we  have  need  onr  best  endeaTOon. 

Thomas  Jorbs,  OfMsuuu 

JoHK  Thomas  [ChnxchwardBn,  te.  fte]. 


apply  solely  to  defaolt  in  **9igmimff/* 
The  deehurstion  at  the  foot  of  the  sche- 
doleprondedbytheact;  so  that  no  rate 
ean  be  qnaahed  fbr  not  exactly  eorres- 
ponding  with  the  form  there  prescribed, 
c.  ff,  by  not  nnmbering  the  properties, 
or  for  omitting  names  of  ooenpiers,  ftc.: 
— nor,  itj&rtiori,  for  not  filling  np  the 
■ix  additional  columns  introdnced  bj  the 
poor-law  oommissloners  into  the  form  of 
rate  dreulated  by  them,  Bep.  r,  Fordham 
(IhJI.),  11  Ad.  &  E.  73 ;  3  P.  &  D.  95, 
8.C. 

(«)  If  a  poor's  rate  made  by  pariah 
oAoers  nnder  6  ft  7  W.  IV.  c.  96,  on 


the  net  aannai  valne  «f  the  property 
rated,  differs  from  tiie  anrvey  mA  fslii> 
tion  made  nnder  seet.  3,  by  erdsr  of  tto 
poor-law  oommissioBera,  the  jaslies 
cannot  ref  ase  to  allow  it  on  Oat  groai' 
alone,  Rig.  t.  Tarhmmigh  (JBsHI)  mi 
otkert,  3  P.  ft  D.  491 ;  la  Ad.  A  B. 
416.  The  latter  valnation  does  not  Ws4 
parish  oflleera,  bnt  may  be  a  gvide  tD 


(y)  Hie  act  doea  not  lay  down  ikm 
as  the  only  form  of  rata,  19  Ad.  *  B. 
411,  per  Chir.  JBif.  v.  Oifd, 

(a)  Fb.  ll-lSths  of  lbs  giMi 
vsBtsl. 
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The  ocbflr  sabject-matten  nimed  in  43  £1.  c.  2,  a.  1,  in  mpect  of 
w]iofle  editienoe  within  a  parish  the  respectife  occapiem  are  liabk  to 
be  rated,  are  TMeSy  Coed-wiims,  and  SaleahlB  Underwoods. 

**Panany  Vicar,  and  every  Occujpier  of  Tithee  Impropriate,  and 
PrapriaHan  qf  Tithes,*^ — ^The  '*  occupier  of  tithes  *^  is  rateable  in 
respect  of  than,  whether,  being  parson  or  vicar,  or  lay  impropriator,  he 
retains  them  in  his  own  hands,  or  letting  them  without  deed  under  seal, 
snfiers  them  to  be  retained  by  the  landholders  (a) :  or  if,  being  imme- 
diate lessee  of  the  tithe-owner,  he  holds  by  deed  under  seal,  or  by 
statute  (6). 

If  tithes  are  extinguished  by  statute,  and  a  com  rent  is  given  in- 
stead, the  rector  is  rateable  for  it,  but  is  entitled  to  deduction  in  respect 
of  land-tax  and  ecclesiastical  dues  (e).    Where,  by  an  act  of  a  like 
nature,  the  tithes  were  not  extinguished ,  but  transferred  to  the  occupiers, 
who  were  directed  to  pay  an  annual  rent  instead,  they  were  held  rate- 
able for  them,  and  not  the  vicar  for  his  rent  (dy.    Rent  charges  payable 
lo  ineumbents  in  lieu  of  tithe  under  the  tithe  commutation  act,  are 
subject  to  all  parochial  rates  and  assessments,  in  like  manner  as  the 
tithes  commuted  for  were  theretofore  subject  to  them  (e) ;  and  have 
been  held  rateable  on  their  net  annual  value  without  the  deduction 
made  by  the  proviso  in  the  parochial  assessment  act,  to  the  owners 
of  other  property  in  the  parish  for  annual  cost  of  repair,  insurance, 
&c.  (/).     An  incumbent  receiving  composition  in  lieu  of  small  tithe 
(t.  e.  a  hereditament),  is  held  rateable  on  such  receipt  in  the  same  way 
as  an  occupier  of  land,  t.  e.  on  such  a  sum  as  the  composition  might  be 
reasonably  expected  to  let  for  from  year  to  year,  free  of  the  usual  tenant's 
rates  and  taxes,  and  deducting  the  ecclesiastical  dues  payable  m  respect 
rfit(/). 

if  made  "firee  from  taxes  and  dednc- 
tioni,"  and  thereby  from  tithe,  MUe/Utl 
T.  FMUkoMf  6  B.  &  Cr.274 ;  9  D.  ft  R. 
335,  S.  C, :  CkatflM  t.  RuttoH,  3  B.  & 
Cr.  863 ;  5  D.  Sc  R.  675,  8.  C. 

(e)  6  &  7  W.  IT.  e.  71,  a.  69.  See 
a.  70. 

C/)  B^>  ▼.  GqMl,  4  P.  ft  D.  87;  12 
▲d.ftB.S82.  So  held,  notwithataading 
the  proTiao  in  the  parochial  asaeaament 
act  (p.  685)  1  and  though  oooopiera  of 
other  hereditamenta  were  not  rated  on 
the  full  Talae  of  their  lodginga,  or  their 
net  proflta,  bnt  only  on  ttie  rack  rente, 
vii.  the  landlord*a  profit.  The  aecond 
point  held  in  J2.  ▼.  Joddrell  i»  Uina  coo- 
tBorerted. 


(m)  leViner,  427;  Cianimr  r.  Oiubi, 
9  k  ft  Cr.  479 ;  4  M.  ft  Ry.  334  (re- 
maifced  on  2  Q.  B.  884) ;  Bird  ?.  ^^- 
pmmm,  2  Ad.  ft  EU.  160,  696  ;  4  N.  ft 
M .  505.  See  Stra.  925 ;  R.  t.  Lambeth 
(M.),  dted  by  Lord  TaUerden,  9  B.  ft 
Cr.  481. 

(I)  See  laat  note.   Snb-leaeeea  of  tithe 

are  not  nteable,  R.  t.  LamUtk,  Strm. 

524;  8  Mod.  61,  8.  C.    See  per  Paite- 

Mn,  J.,in  R.  ▼.  WUton,  5  N.  ft  M.  119. 

(e)  IlfBt  point  held  in  R.  ▼.  JoddreB, 

1  B.  ft  Adol.  403 ;  R.  ▼.  BMero,  4  B. 

a  C.  467;  R.  t.  Wutom  (/nA.),  6  N.  ft 

M.567:  5  Ad.ftEU.250;  R,y.Noek^ 

oUf,  1  Ad.  ft  E.  245;  3  N.  ft  M.  334. 

(d)  H.  T.  Ormt  HmkbUtam,  1  Ad.  ft 

SO.  145.    Sometimea  anoh  a  oom  rent 


I 


I 
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BATIliO  COAL-MIMES. — ^SALEABLE   UHDEEWOODS. 


**  Coal'MineM.*'] — ^This  species  of  mine  is  specially  subjected  to  rate 
by  the  act,  and  remains  so  while  worked,  though  a  losing  concern  {g) ; 
but  ceases  to  be  so  liable  when  exhausted,  though,  by  coyenant,  rent 
is  still  due,  whether  coal  be  raised  or  not  (A).  On  the  maxim  exprestio 
unius  est  exclusio  alteriuM,  occupiers  of  other  mines  are  not  rateable 
nor  are  the  owners,  though  iuhabitants,  if  they  receive  a  money  rent  at 
so  much  per  ton  on  the  ore  raised  (t) ;  but  they  are  liable  if  they  reserve 
part  of  the  ore  itself  as  the  consideration  for  the  working  the  mine  {k) ; 
unless  they  stipulate  for  its  being  smelted  (0-  The  lessee  of  toll  of  tin, 
who  receives  it  in  kind,  viz, — in  the  ore,  in  its  raw  state,  and  unmanu- 
fectured,  is  rateable  as ''occtipter"  of  it,  though  he  is  not*' inhabitant" 
of  the  parish  where  the  mine  which  yields  it  is  (m). 

Whether  a  given  excavation  be  a  quarry  and  rateable,  or  a  mine 
and  not  so,  is  a  question  of  fact  to  be  determined  by  the  sessions  (n), 
after  consideration  of  the  mode  in  which  its  working  is  carried  on ;  for 
that,  and  not  the  mineral  nature  of  the  produce,  is  the  criterion  by 
which  to  decide  the  point.  Thus  clay  (o),  lime  (/i),  and  salt  (q)  strata 
may  be  worked  in  so  extensive  a  manner,  at  such  a  depth,  and  with 
such  combinations  of  costly  machinery,  shafts,  underg^und  levels,  &c. 
as  to  become  mines  in  the  usual  acceptation  of  the  word,  and  therefore 
no  longer  liable  to  rate,  as  quarries  of  the  same  matters  would  con- 
fessedly be  (r).  Nor  can  a  mine,  or  its  proprietors,  be  rated  jointly 
with  a  rateable  matter,  e.  g.  land  or  a  coal-mine,  for  such  a  rate  is  bad, 
and  will  be  quashed  («). 


it 


Saleable  Underwoodt.*'] — This  is  the  last  species  of  property  spe- 


i! 


(g)  M.  V.  Parrot  and  oihart,  S  T.  R. 
593. 

[k)  R,  V.  Bedwarih,  8  But,  387. 

[0  R.  V.  7V«mayne,  4  B.  &  Ad.  162, 
Manganese  ease, 

(k)  Ibid.  R.  V.  Baptut  MUl  Company, 
1  M.  &  S.  612,  Calamine  eaee ;  Rowle  v. 
Gelle,  Cowp.  451 ;  it.  v.  Si,  Auatell,  5  B. 
&  Aid.  693.  (Recognized  in  a  court  of 
error,  2  Q.  B.  885). 

(I)  R,  V.  Pon^ret,  5  M.  &  S.  179. 

\mS  Create  v.  Sawle,  Bt.t  and  otkere, 
(in  error  from  Q.  B.)»  2  Q.  B.  862. 
Qaantiim  is  of  course  matter  of  appeal, 
Reg.  V.  Oeoftf,  11  Ad.  &  E.  677,  683. 

The  Duke  of  Cleveland  being  owner 
of  wastes,  and  of  the  mines  and  mineral! 
noder  them,  let  lead  mines  for  twenty-one 
years,  the  lessees  to  yield  to  him  one- 
fifth  of  the  ore  raised,  well  cleaned  and 
made  merchantable  and  fit  far  the  emelt' 


ing  mill.  This  entailed  a  laborions  pro- 
cess in  bmising,  dreactng,  &e.,  in  order 
to  separate  foreign  substances  from  ^ 
ore.  He  was  hdd  liable  to  be  rated  for 
his  one -fifth  as  "occupier  of  landi," 
Reg.  V.  T\M  and  othere,  12  Ad.  &  E* 
816;  4  P.  &D.  335. 

(n)  R.  V.  Jhm^ford,  2  Ad.  h  EU.  568; 
4  Nev.  &  Man.  349 ;  4  N.  ft  M.  549, 
8.  C  Freestone  quarry. 

(o)  R,  V.  Bretiell,  3  B.  ft  Adol.  424. 

(p)  R.  V.  Sedgleg,  2  B.  &  Adol.  65. 

(q)  See  id.  p.  74,  per  Lord  Tenierdea. 

(r)  Lime  quarries,  1  East,  534;  ilite 
quarries,  2  East,  16  ;  and  potter's  day 
pits,  8  East,  528,  have  been  beld  rate- 
able where  no  question  was  raised  u  to 
their  oonstituting  mines. 

(t)  R.  V.  Cunningham,  5  East,  478; 
R.  V.  Welbanh,  4  M.  ft  S.  222. 
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cifically  named  in  43  El.,  as  rateable*  and  has  been  held  to  be  rateable 
annually  to  the  relief  of  the  poor  in  proportion  to  its  present  value, 
though  only  profitable  in  the  year  it  is  cut ;  for  instance,  erery  twenty- 
first  year;  for  it  is  not  necessary  that  any  of  the  profits  should  have 
been  actually  reaped  or  taken  away  from  the  property  during  the  period 
for  which  the  rate  is  made  {t).  But  firs  and  larches  planted  with 
deciduous  trees,  as  nurses  to  them,  and  cut  from  time  to  time  as  the 
latter  grow  larger  and  require  more  space,  but  when  once  cut,  not  grow- 
ing agaiD,  are  (if  underwoods  at  all)  not  **  saleable"  underwoods  within 
the  statute,  though  some,  when  cut,  are  sold  at  a  profit  (u).  Poles 
growing  from  old  stools  and  never  meant  for  permanent  growth  as  timber, 
but  cut  periodically,  may  be  properly  called  **  underwood ;"  and  the 
words  **  saleable  underwood,'*  mean  underwoods  cut  down  for  sale  at 
regular  and  calculable  periods.  If  the  underwoods  are  in  their  nature 
leoewable,  and  capable  under  proper  management  of  yielding  a  regular 
tad  calculable  succession  of  profits  at  stated  intervals  of  time,  they 
are  rateable,  and  the  fraud  or  neglect  of  the  owner  will  not  be  a  ground 
of  exemption.  The  question  whether  any  particular  underwood  is 
''saleable,"  within  43  £1.  c.  2,  is  one  of  fact  for  the  sessions  to  deter- 
mine, and  will  not  be  disturbed  unless  evidently  wrong  (x). 

We  now  come  to  the  consideration  of 

Other  Suhfeei'Mattert  of  Rating  far  which  Parties  are  made  liable 
iy  43  EL  c.  3,  as  **  Inhabitants," — and  What  Persons  are  such 
'*  Inhabitants."] — Every  person  permanently  resident^  and  sleeping  in 
a  parish,  is  an  *'  inhabitant,"  rateable  in  respect  of  such  visible  personal 
assets,  as  are  situate  and  yield  a  profit  witliin  it,  and  are  his  own  in- 
diridual  property  (y),  as  stock  in  trade,  including  ships  having  their 
liome  {viz,  port  of  registry)  in  the  parish  (z) ;  and  this,  whether  a  cus- 
tom exists  to  rate  them  or  not.  Such  stock  in  trade  yielding  profit  as 
is  rateable  under  the  act  of  Elizabeth,  is  not  exempted  from  rating  by 
the  parochial  assessment  act,  6  &  7  W.  IV.  (a),  but  is  at  present  so 


(0  B.  V.  MaiMd,  10  Ettt,  219.  (y)  See  R.  t.  Nichoiion,  12  Etst,  330  3 

(«)  R.y.VtrryMd§e,  1 B.  ftCr.375|  R,  t.  North  Curry  (Ink.),  4  fi.  &  Cr. 

2  Dovl.  &  Ry.  634.  963 ;  7  D.  &  R.  424,  S.  C;  MertheU 

(')  Reg.  T.  Narberth  (Ink.),  9  Ad.  ft  ▼.  Pitmm,  9  Ring.  602. 


S.  815 ;  I  P.  &  D.  590,  S.  C.    Cited  9  (z)  Ste  R.  ▼.  fn</«  and  othert,  4  T. 

Ad.  k  B.  834.    As  to  rating  timber      R.  441.    Rating  thipe  in  Poole. 


voods  to  kigliwax  rate,  tee  Rey.  t.  Roie,  (a)  Reg.  t.  Lumtdeme,  10  Ad.  ft  E 

1  New  Sett.  C.  272 ;  13  L.  J.  (M.  C.)      157,  8.  C. ;  2  P.  ft  D.  219. 
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exempted  till  Ist  Oct.  1 845  (6).  But  a  resident  partner  can  only  be  rated 
hr  hh  share  in  die  partnership  stock  in  trade,  and  a  non-icsident  partner 
not  at  all  (c) ;  and  salaries,  household  furniture,  money,  or  profits  of 
personal  lahonr,  are  not  rateable.  Farming  stock  is  also  not  rateable^ 
being  in  (act  already  included  in  the  profits  of  the  land  cultirated  witb 
it.  And  in  the  practical  working  of  the  poor  law  it  was  seldom  that 
personal  estate  was  rated,  except  where  it  had  been  cuttowuary  (d)  to 
do  so  (e). 

Usage  will  even  legalize  a  rate  imposed  on  an  inhabitant  in  respect 
of  his  supposed  general  '*  ability*' to  contribute  to  the  relief  of  the  poor, 
and  without  reference  to  property  in  or  out  of  the  parish  (/). 

In  what  Place  Property^  Real  or  Personal^  is  to  be  i2afe<f.]— The 
occupier  of  real  property  of  whatever  kind,  which  is  subject  to  rate,  is 
rateable  in  the  parish  where  it  is  locally  situate,  whether  he  inhabit 
there  or  not ;  but  the  owner  of  personal  property  cannot  be  rated  io 
respect  of  it,  unless  it  is  situate  and  yields  a  profit  within  the  parish 
where  he  is  a  resident  inhabitant  (^). 

The  first  part  of  this  proposition  is  illustrated  by  the  incident  of  a 
stratum  of  coal  extending  into  two  parishes,  and  worked  in  both,  bat 
having  the  shaft  and  apparatus  necessary  for  raising  the  coal  in  one 
parish  only  (A).  In  this  case  it  was  clearly  heki  that  the  occupiers 
could  not  be  rated  in  the  latter  parish  for  any  coal  which  was  not  dog 
or  won  in  it.  Again,  in  the  instance  of  a  bridge  reachmg  from  one 
parish  into  another,  the  tolls  on  passing  which  are  paid  on  one  side 
only,  the  proprietors  were  held  rateable  in  both  parishes  as  occupios 


(b)  3  &  4  Vict.  e.  89,  paised  10  Aug. 
1840,  alter  reciting  that  "  it  has  been 
held  that  inhaMtanta  of  pariahea,  town- 
ahipa  and  Tillagea,  as  inch  inhabitanta, 
are  liable,  in  respect  of  their  ability  de- 
rired  from  the  profita  of  atock  in  trade 
and  of  other  property,  to  be  taied  for 
and  towards  the  relief  of  the  poor,  tmd 
H  U  expMeni  to  rtpmd  tkt  UMlitp  qf 
inhabitant*,  at  nteh,  to  be  «e  taxed,' * 
enacts,  sect.  1,  that,  after  10  Aug.  1840, 
it  ahall  not  be  lawftil  for  the  overaeera  of 
any  parish,  ftc.  to  tax  any  inhabitant 
thereof,  as  such  inhabitant,  in  respect 
of  his  ability  derived  from  the  profits  of 
stock  in  trade  or  other  property,  for  or 
towards  the  relief  of  the  poor :  Prorided 
idways,  that  nothing  in  the  act  shall 
affect  Uie  liability  of  any  parson  or  Ticar, 
or  of  any  occupier  of  lands,  honses,  tithes 


impropriate,  propriations  of  tithei, 
coal-nines  or  saleable  nndarvoodi,  to 
be  rated  to  relief  of  poor.    ContiBaad 

6  &  7  Vict,  c  48,  and  7  ft  8  Tict.  c. 
40. 

re)  See  iL  ▼.  l^wmr,  4  B.  ft  C.  961: 

7  D.  ft  R.  426.  8.  C.g  itv.  Gem,1^ 
ft  C.  60;  9  D.  ft  R.  759*  8.  C 

(d)  See  Rep.  t.  Jtoaa,  1  New  Urn* 
Ca.  272 ;  13  L.  J.  (M.  C.)  36. 

(e)  See  the  authorities  coIlMted,  i 
Bum's  Jnstioe  by  CUtty,  28th  ed.  108, 
109,  notaa  113—119,  and  iL  ?.  Sk^' 
herd,  1  B.  ft  Aid.  109. 

(/)  NipkHmgalay.ManJM,  2  B.  a 

Cr.  318;  3  D.  ft  R.  849,  8,  C. 

{g)  A^Vsy't  cam,  6  Coke's  R.  M; 

JL  T.  North  Oarrf,  4  B.  ft  C.  593. 
(A)  12.  T.  fWsiMII  (JUL),  2  Ad.  ft  ED. 

593. 
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of  knd  IB  both  (t).  Agwn,  drains  (A),  pipes  of  gas,  and  water-work 
oompnaies'  lines  of  navigation  on  artificial  canab,  or  riven  made  avail- 
able  Ibr  the  passage  of  vesseb  by  occasional  culs«  and  railways*  con- 
siitnte  saliject-flsatters,  of  wfaieh  the  occupiers  are  rateable  to  the  poor 
in  every  parish  throngfa  which  they  pass,  in  proportion,  not  to  the  total 
profit  earned  aloii^  the  whole  line  of  drunage,  canal,  pipes,  &c.  if  it 
esteod  out  of  the  paridi,  but  to  that  share  of  the  profit  yielded  by  the 
land,  which  is  occupied  by  it  in  the  parish  where  die  rate  is  made  (/)« 

The  owner  of  a  fi^t-house  not  resident  in  the  parish  where  it  stands, 
is  not  rateable  in  respect  of  profit  derived  from  tolls  paid  by  v^essels 
passing  it,if  sodi  tolls  are  not  received  in  the  parish  or  taken  for  vessds 
coming  withia  it ;  ibr  the  suliject-niatter  of  the  rale  has  no  locality 
within  the  parish ,  nor  can  the  occupier,  if  merely  a  servant,  be  rated  (at). 
The  owner  of  this  light-house  being  afterward  rated  as  occupier  thereof, 
in  such  an  annual  sum  as  with  the  toUs  it  was  worth  to  be  rented  by  a 
third  peison ;  it  was  held  under  the  above  eiictmutances,  that  as  the 
toUs  did  not  arise  from  the  boilding,  or  anything  of  neoesstfy  connected 
with  it,  the  rate  ought  to  be  reduced  to  the  value  of  the  building,  if  let 
by  kaM  («).  Ships  can  only  be  rated  in  the  parish  in  which  they  locally 
and  visibly  are,  when  at  home,  vtz.,  at  their  port  of  registry ;  so  that 
if  registeied  in  a  parish  up  to  which  their  size  does  not  permit  them 
to  come,  though  the  port  of  which  they  are  registered  is  partly  within 
it,  they  are  not  rateable  as  stock  in  trade  (o),  for  they  are  not  used 
there  (p). 


4.  Of  the  Manner  in  which  Rates  must  be  Made,  Allowed,  and 
Published.] — We  have  seen  that  the  rate  can  be  made  only  for  the 


(i)  M.  V.  Bamei  (JiiA.)i  1  B.  &  AdoL 
113,  Hammti'smith  Bridg*  eoie. 

Tlie  owier  of  a  bridge  retting  on 
^Ics  driren  ioto  the  soU,  one  end  of 
vbidi  ie  in  perieh  A.  end  the  other  in 
ptriih  B.  in  wfaidi  paiirii  the  toU-honte 
itnidi,  ii  rateable  to  the  poor  for  the 
ocenpation  of  land  in  A.  pro  raid,  al- 
thoaJs^  ttie  roaa  over  the  bridge  be 
repaiied  by  otlier  perK>ne,  S.  t.  SaUs* 
kirr  {MmrfmUi),  8  Ad.  &  K.  716|  3  N. 
ft  P.  476.  See  Beg.  ▼.  Bime^/Hert 
Bridie  PnpHetors,  9  Ad.  Sfe  B.  828 ; 
P.  St  D.  603,  8.  C. 

Ut)  B,  ▼.  Bemieoeist,  12  Bast,  40. 

(/)  Ante,  p.  680,  et  seq.t  B.  v. 
Bmgttrii^drd,  7B.  ftC.236;  JtT.  Both 
(JAqmr),  14  Beat,  609;  B.  v.  Boekdeie 
Wetemorke  Ompeaf,  1  M.  ft  8.  634| 


B.  T.  Palmer,  1  B.  &  Cr.  546 ;  B,  t. 
Portmore  (Bart),  id,  551 ;  B.  t.  TVeaf 
mid Marsep  Naeieetum,  1  B. &  Cr.545; 
2  D.  &  R.  752,  8.  C.  /  B,  t.  Kingtwm^ 
ford,  7  B.  &  C.  237;  B.  ▼.  Mtmnumih" 
eMre  Caeel  Naeigatiom  Cempanp,  3  Ad. 
&  E.  619 ;  5  N.  &  M.  68,  8,  C./  B,  t. 
(k^fiird  Canal  Companig,  10  B.  &  C.  163. 

(«n)  B,  ▼.  T)fnemimtk,  12  Bast,  46 ; 
B,  T.  Powke,  5  B.  &  Cr.  814. 

(a)  B.  T.  Fawke,  5  B.  ft  Cr.  814 ;  B, 
▼.  Coke,  6  B.  ft  Cr.  797. 

io)  B,  T.  Shepherd,  1  B.  ft  Aid.  109. 

\p)  See  Beg,  v.  Bristol  Dock  Com* 
peng,  1  Q.  B«  557,  oiting  the  jndgmenta 
of  Bagleg  and  Uitledale,  Js,,  in  B,  t. 
Coke,  5  B.  ft  Cr.  812.  See  alao  8  B. 
ft  Ad.  189;  ML  r.  Airs  end  Colder  Ne^ 
etgoHsn  (eaae  of  the  Brotherton  dam), 
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relief  of  the  poor,  and  for  necessary  legal  expenses  relating  to  that  relief, 
(see  post).    The  power  of  making  it  is  vested  entirely  in  the  church- 
wardens and  OYcrseerSt  or  the  major  part  of  them,  so  that  no  concar- 
lence  of  the  inhabitants  is  requisite  (q).    In  making  the  rate,  the  name 
of  the  occupier,  and  the  description  of  the  property  in  respect  of  which 
he  TOtes,  ought  to  be  correctly  set  forth,  in  order  that  the  rights  either 
to  a  settlement  or  an  elective  franchise,  which  he  may  acquire  by  pay- 
ment  of  rates,  may  not  be  put  in  jeopardy.    For  the  former  parpoKi 
indeed,  it  has  been  holden,  that  where  the  name  of  the  precedent  occu- 
pier had  been  continued  on  the  rate  after  her  death,  and  the  actttsl 
occupier  who  succeeded  her  had  paid,  this  was  a  rating  sufficient  to 
confer  a  settlement  on  the  latter  (r).    A  person  not  rated  cannot  appeal 
on  that  account  unless  a  particular  grievance  is  shown  {$) ;  but  as  it  is 
at  least  doubtful  whether  even  since  6  Vict.  c.  18,  s.  75,  such  a  rating 
as  we  have  last  mentioned  would  be  sufficient  to  entitle  the  party  pay- 
ing to  be  placed  on  the  register  of  voters  at  an  election,  it  seems,  that, 
if  persevered  in  by  the  parish  officers,  particularly  after  the  party's  claim 
to  be  rated  under  2  W.  IV.  c,  45,  s.  30,  it  would  be  ground  of  appeal 
by  the  party  entitled  to  be  named  in  the  rate.    A  rate  may  be  made 
prospectively,  but  a  standing  rate,  otx.,  comm,  semb.  a  rate  made  for 
more  than  six  months  (Q,  is  bad.    So  is  a  concurrent  rate  made  for  the 
same  period  as  a  former  subsisting  one(ti).    A  rate  retrospectife  on  the 
face  of  it  would  no  doubt  be  quashed  (x). 


f 


AllouHinceJi — ^The  rate  must  be  "  allowed  *'  by  two  justices,  but 
their  act  is  only  ministerial,  testifying  no  sanction  or  approbation  (jf)i 
so  that  they  may  be  compelled  by  mandamus  absolute  in  the  first  in- 
stance, and  attachment  to  perform  it  (2).  Even  where  of  two  church- 
wardens and  two  overseers,  the  churchwardens  had  not  been  sworn  in, 
and  the  two  overseers  made  the  rate  (a). 

Publication  of  a  Poor's  Aa/e.]— By  17  G.  II.  c.  3,  s.  2,  the  church- 


{q)  Per  HoU^  C.  J.,  in  7\nnMy't  eoM, 
3  Ld.  Raym.  1013. 

M  R,  T.  ffachmondwiekf  Dongl.  564. 

In  R,  V.  O€orff€t  6  Ad.  &  E.  305. 

(0  Durrani  t.  Baym,  6  T.  R.  580. 
A  monik  said  to  be  the  correct  time,  R, 
V.  Amdiey^  Selk.  556. 

(«)  Reff.  T.  FMtham  (IM.),  11  Ad. 
ft  E.  73 ;  S  P.  &  D.  95,  8.  C. 

(s)  R.  T.  FUnttkire  (/nfliect),  5  B. 
ft  Aid.  761 1  1  D.  ft  R.  470,  8.  C.    See 


ML  T.  Gi^utmter  (iriyor),5  T.  R.  M6; 
and  fFoMb  T.  JtMii,  2  M.  ft  W.  777. 

(y)  Caaea  ooUeoCed  in  Ay.  ▼.  r«4#- 
nmffk  (A»-/)f  12  Ad.  ft  B.  416,  tsA 
Resf.  V.  Godo^km,  13  L.  J.  (M.  C.) 

(a)  It  V.  Edwards  st  sLl  Bla.  B. 
637.    Amis. 

(a)  Rep.  ▼.  GoAfykim,  1  New  SeM. 
C.  1 ;  8.  C.  13  L.  J.  (M.  C.)  87;  1  D- 
ft  L.  830. 
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wardezia  and  overteers  of  the  poor,  or  other  persons  authorized  under 
sect  ly  ID  erery  parish,  township,  or  place,  were  to  give  public  notice 
ta  the  church,  of  every  rate  for  the  relief  of  the  poor  allowed  by  the 
justices  of  the  peace,  the  next  Sunday  after  its  allowance.  But  now, 
by  7  W.  IV.  and  1  Vict.  c.  45,  s.  1,  this  mode  of  giving  notice  is  pro* 
hibited,  and,  by  sect  2,  all  such  notices  shall  be  reduced  into  writing, 
and  copies  thereof,  either  in  writing  or  in  print,  or  partly  in  either,  shaU, 
before  the  commencement  of  divine  service  on  the  several  dayt  on  which 
such  notices  have  heretofore  been  given  in  the  church,  &c.,  or  at  the 
door  of  any  church,  &c.  be  affixed  on  l:>r  near  to  the  doors  of  all  the 
ckwrches  and  chapels  (6)  within  such  parish  or  place ;  and  when  so 
affiled,  shall  be  in  lieu  of  the  notices  heretofore  given,  and  shall  be  valid 
to  all  intents  and  purposes. 

The  time  fixed  by  17  G.  II.  c.  3,  s.  2,  for  duly  publishing  a  poor's 
rate  is  untouched;  and  by  that  enactment  no  rate  sluUl  be  valid,  so  as  to 
collect  and  raise  the  same,  unless  such  notice  shall  have  been  given. 
Accordingly,  where  the  publication  was  not  on  the  Sunday  next  fol- 
lowing its  allowance,  the  rate  was  held  a  nullity,  and  a  party  who  had 
been  distrained  on  for  his  quota  of  it,  recovered  against  the  overseers 
in  trespass  (c).  Such  a  defect  is  radical  in  the  rate  itself,  and  nothing 
can  cure  it(c{);  so  that  if  the  party  rated  should  take  his  remedy 
by  appeal  merely  (which  he  is  not  bound  to  do)  (e),  the  rate  must  be 
quashed.  But  notice  **  that  a  rate  of  Is.  in  the  pound  would  be  col- 
lected forthwith  "  is  good,  though  its  allowance  by  the  justices  is  not 
stated  ;  for  stat  17  6.  IL  c.  3  prescribes  no  form  of  notice  (/)• 

A  poor's  rate  was  assessed  on  two  hamlets  of  a  parish  which  toge- 
ther maintained  their  own  poor,  and  in  one  of  which  stood  the  parish 
church.  Notice  of  the  rate  was  placed  on  its  principal  door.  This 
was  held  sufficient  publication,  though  the  church  was  shown  to  have 
other  doors,  and  there  were  dissenting  chapels  within  the  two  hamlets(^). 


(h)  This  enictment  mmt  be  ttriody 
obeerred,  Reg,  v.  WMpp,  12  L.  J.  (M. 
C.)  64 ;  or  the  rate  will  be  qaashed,  ead 
itt  5  Tyr.  R.  198,  and  as  to  "  ehnrches 
nd  eh^ls/'  fee  note  (^). 

(«)  Mbeid  V.  Bad^ek  end  otken, 
11  Ad.  &  B.  38;  3  P.  ft  D.  106,  S.  C. 

(d)  12.  T.  Netoeembe,  4  T.  R.  868. 
Miieiition  has  been  deferred  till  the 
ttfad  Sunday  after  the  allowance. 

(c)  BibUid  T.  Roderick. 

(/)  Bmmttt  T.  Sdwerdi,  7  B.  ft  C. 
S66;  8.  e.  8  B.  ft  C.  702.  Affirmed 
OB  Bnor,  6  Bfaig.  230.    See  Betckeior 


V.  Hodgeit  4  Ad.  ft  E.  592. 

(jji)  In  lUjf.  T.  Woret9ter9hire  (/iiff* 
ticei),  a.  B.  Mich.  1840»  (not  yet  re-, 
ported,) oonrtaaaented  to  argument  that. 
*' ehnrches  and  chapels"  meant  only 

Slaoes  of  wonhip  belonging  to  the  estab- 
lished church.  See  jR.  T.  JVarrmif  6  C. 
ft  P.  335,  on  similar  words  in  7  ft  8 
6.  IV.  c.  29,  s.  10,  ante,  p.  304,  n. 
Lord  Denman  doubts  whether  every  place 
of  public  worship  is  not  intended  by  7  W. 
IV.  ft  1  Vict.  See  Acy.  v.  Bopde  end 
otken,  1  New  Seas.  Cas.  456,  but  fn./ 
and  see  6  Yiet.  c.  18,  s.  23. 
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It  teems  that  a  Talid  demand  of  a  poor's  rate  may  be  made  by  one  of 
theofefBeen(A). 

To  what  SessUmi  Appeal  must  be  made  agauut  a  Poor's  Rate.]-^ 
See  amUt  Chi^p*  IX.,  s.  3,  %ndpoMi^  p.  702. 


!■ 


SECTION  IV. 
Ov  THE  TaiAX.  OF  Appsals  aoaihst  Poor-Rates,  avb  the  Jvdg- 

MEHT   OF  THE   SeSSU>VS    THEREON  ;    AND    HEREIN,  OF  AmBSDIVG 

Rates. 

Appealing  against  Several  Rates.] — Seyeral  rates  may  be  incloded 
in  one  appeal  (t),  and  in  one  writ  of  mandamus  {k) ;  because  that  a  per- 
son who  is  not  rated  cannot  appeal  on  that  account  (/),  at  lesst  if  no 
particular  g^evance  is  shown. 

Promng  Service  of  Notice  of  Appeal.] — ^The  fint  step  is  proof  by 
the  appellant  of  service  of  the  notice  of  his  appeal;  this  seems  a  condi- 
tion precedent  to  the  hearing  (si),  unless  it  is,  as  it  may  be,  admitted  (x). 
We  haTC  seen  on  what  persons  it  should  have  been  served  (n).  The  notice 
is  then  read,  and  any  objections  raised  on  the  face  of  it  are  argued ;  and  if 
dkposed  of  in  &Four  of  the  appellants,  the  court  will  then  hear  anjoM^ 
tionibradjoarnment  which  may  be  made  (o):  but  it  is  more  usual  to  pro- 
ceed to  try  the  meritii  by  addresamg  the  court,  and  calling  witnenes. 

Which  Party  is  to  begin.] — If  the  ground  of  appeal  be,  that  the  ap- 
pellant has  no  rateable  property  in  the  parish,  Uie  respondent  should 
begin  by  addressing  the  court,  and  calling  witnesses  in  support  of  the 
assessment  to  prove  that  the  appellant  had  some  property  in  respect  of 
which  he  was  liable  to  be  rated.  *^  Law,  justice,  and  convenience,*' 
said  Lord  Kenyan^  **  require  that  respondents  should  begin  in  appeab 
against  poor's  rates,  as  well  as  on  appeals  against  orders  of  removal,  in 
which  last  cases  the  rule  universally  obtains  ;*'  and  BuUer,  J.,  added, 
**  We  ought  to  lay  down  a  general  rule  which  may  be  a  guide  in  hwt 


(k)  6  NeirC.  873,  JraiTeilv. 
(oBS  «f  two  iiufyuiM  nay 
flteaww  ntse). 

(0  1  B.  ft  AUL  640t  ML  v.  S^fhik 
(/iitHem). 

(A)  Meg.  V.  BUk  end  mmiker,  12  L. 
I.U. 

(/)  R.  V. 


[m)  17  6.  IL  e.  M,  8. 4. 

ilN/e,  p.  66ft. 
[0)  8es  Reg.  v.  RmifMbkkf  (Js^ 
IJeM),4B.  ft  Ad.  ft6i, «■!«, p.  696, i{ 
Mf .,  as  to  pnaf  «f  aotks  «f  appMl 
tht  MM^l  kaa  l^iB  iMoMlat 
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to  all  the  quarter  aessions  "  (p).  In  R,7.  KnUl  (p)^  the  practice  of  the 
MMsiami  appeared  to  be,  for  the  appellant  against  an  order  of  filiation  to 
begin  by  proving  a  sufficient  cause  for  quashing  it ;  and  an  order  was 
oonfinaed  accordingly,  in  default  of  such  cause  proved.  A  special  case 
was  granted,  on  which  the  court  above,  acting  on  the  authority  of  R. 
V.  NemAury^  remitted  the  appeal  to  the  sessions  to  be  heard ;  but  in  a 
later  case  (^),  (in  which,  however,  R.  v.  Knill  does  not  appear  to  have 
becQ  cited),  where  an  appelhnt  against  a  rate  on  the  ground  of  over- 
rating, refused  to  begin  according  io  the  practice  of  that  Mesiunij  by 
estaUishiog  his  objection  to  the  rate,  and  the  appeal  was  thereupon 
dismissed  without  any  case  being  granted,  a  mandamus  to  rehear  the  ap« 
peal  on  that  objection  was  refused.  Where  the  appellant  raises  other 
objections  to  the  rate,  as  to  its  relative  proportions  of  the  assessments 
on  himself  and  others,  these  if  stated  in  the  notice  as  grounds  of 
appeal  may  well  be  proved  by  the  appellants,  before  the  respondents 
are  heard  in  support  of  the  rate  (r).  When  the  question  before  the 
KKions  is  on  the  quantum  of  the  rate,  the  parish  officers'  respondents 
must  show  some  probable  ground  for  the  amount  at  which  they 
eharge  the  party  in  it  (s). 

The  respondents  are  then  called  on  to  put  in  the  rate  from  the  custody 
of  the  pariah  officers,  and  to  prove  its  allowance  and  publication,  unless 
these  last  are  admitted,  either  expressly  or  virtually,  by  not  being  in* 
dttded  in  the  notice  as  grounds  q/*  appeal  (0*     Notice  should  have  been 


(•)  R.  T.  Newhwy  (JM.),  4  T.  R. 
475,  A.  D.  1791,  u  ftated  more  ftiDj, 
^Uf  p.  643.  The  previous  practice  of 
tile  Berkshire  10110111  had  been  for  the 
'ttpondents  merely  to  prove  the  poor- 
'tte  to  be  r^idmr  in  point  of  form,  and 
tiMa  ftir  the  appeUani  to  rapport  bii 
^^^lectioii,  8.  C.s  and  10  at  the  Yorkihire 
Sttt  Biding  MMioDi,  4  T.  R.  477,  note. 
^  ▼.  npkam,  12  Bait,  549.  See  2 
NoUa,  540. 

{p)  12  East,  50.  Herefordihire  see. 
Mi.  In  this  eaie,  the  reputed  fiither^s 
<Btire  denial  of  the  paternity  is  parallel 
to  the  ease  of  a  partj  rated,  who  denies 
te  he  has  smrrateable  property  what- 
•w.  Bitfaer  conne  pnts  the  raspondent 
b  Uie  situation  of  a  phintiif  at  iiM 
fviet,  where  tfie  feneraliwae  ii  pleaded; 
vlwrau  in  eases  when  an  appellnat  ad* 
iBiti  Habilfty  to  be  rated,  but  complains 
^  bong  Qvemted  or  of  another  being 


underrated,  etjr.  of  the  gutrntum  of  the 
rate,  he  may,  without  impropriety,  be 
called  on  to  begin,  as  is  the  practice 
in  such  a  case  in  Yorkihire,  4  T.  R. 
475 ;  and  in  SuflbUc,  6  M.  &  S.  57,  &e. 

(q)  B.  T.  A|^l*  (/MMMt),  6  M.  & 
S.  57. 

(r)  2  Nolan,  4th  ed.  540. 

(t)  Per  Lord  MUmkarmi^,  Uk  ML  r. 
jy^fhamt  12  Bast,  546.  The  final  deet- 
aion  in  that  ease  turned  on  iti  speelal 
oircumstaaees.  See  per  Hokroj^,  J.,  6 
M.  &  8. 59,  IL  T.  Ai^Wft  (/KtMeet).  In 
that  ease,  if  appellant  had  not  itated 
ai  a  ground  of  appeal,  that  the  rate  wm 
not  properly  signed,  allowed,  and  pub* 
lished,  the  rate  was  admitted  to  be  ra« 
gular,  and  that  leems  to  have  been  so. 
See  R,  V.  Huil  Doek  Cempmmr,  3  B.  & 
Or.  315. 

(0  2  Nolan,  4th  ed.  540. 
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given  to  the  parish  officers  to  produce  the  rate,  so  as  to  enable  the 
appellants  to  give  secondary  evidence  of  its  contents  by  proving  them 
by  oral  testimony,  or  by  an  examined  copy,  and  such  notice  need  not 
be  served  till  after  the  session  commenced  (u ).  To  enable  parties  in- 
terested to  object  to  a  poor's  rate  on  the  g^und  of  overrating,  every 
person  rated  to  the  relief  of  the  poor  of  the  pariah,  in  respect  of  which 
any  rate  shall  be  made,  may  at  all  seasonable  times  take  copies  thereof, 
or  extracts  therefrom,  without  paying  any  thing  for  the  same,  anything 
in  any  act  to  the  contrary  notwithstanding,  under  penalty  of  5/.  on  a 
person  having  custody  of  the  rate  and  refusing  to  suffer  the  taking  of 
such  copy  or  extract  (x). 

Admitting  Testimony  of  Inhalntants^  Rate-payers^  or  Parish 
Officers  on  Appeals y  S^c,  ^c] — Every  inhabitant,  or  person  rated  or 
liable  to  be  rated  to  any  rates  or  cesses  of  the  parish,  or  holding 
office,  &c.  therein,  is  now  a  competent  witness  on  either  side  of  the 
appeal  (y),  so  are  churchwardens  and  overseers  or  other  officers  for  any 
parish,  township  or  union,  when  only  nominal  parties  to  the  appeal  (z). 


(ic)  Id.  541,  citing  R.  ▼.  St.  Helm's 
in  Ahmgdmi  1  Bott,  266,  8.  C;  3 
DougUs  on  Elections,  132. 

(jr)  6  &  7  W.  lY.  c.  96,  s.  5,  repeal- 
ing 17  6.  II.  c.  38, 8. 1,  quoad  the  pay- 
ment to  parish  officers  fbr  inspecting  and 
copying  from  a  poor's  rate. 

As  to  granting  inspection  of  parish 
books,  see  Burreil  r.  Nicholson f  1  Myl. 
&  Keene,  680 ;  S,  C.  ^  B.  8t  Ad.  649  ; 
Newell  ?.  Simpkm,  6  Bing.  565. 

(y)  6  &  7  Vict.  c.  85,  s.  1,  ante,  p. 
532  :  3  &  4  Vict.  c.  26,  s.  1.  And  by  54 
O.  111.  c.  170,  s.  9,  no  inhabiUnt,  or 
person  rated  or  liable  to  be  rated  to  any 
rates  or  cesses  of  the  parish,  or  wholly  or 
in  part  maintained  or  supported  thereby, 
or  executing  or  holding  any  office  thereof 
or  therein,  shall,  before  any  court  or 
person  or  persons  whatsoever,  be  deemed 
and  taken  to  be  by  reason  thereof  an  in- 
competent witness  for  or  against  such 
district,  parish,  township,  or  hamlet,  in 
any  matter  relating  to  such  rates  or 
cesses; — or  to  the  boundary  between 
such  district,  parish,  or  hamlet,  and  any 
adjoining  district,  parish,  township,  or 
hamlet ; — or  to  any  order  of  remoral  to 
or  from  such  district,  parish,  township, 
or  hamlet ;— «r  the  settlement  of  any 
pauper  in  such  district,  parish,  town- 
ship, or  hamlet ;— or  touching  any  bas- 


tards chargeable,  or  likely  to  becone 
chargeable,  to  such  district,  parish, toini^ 
ship,  or  hamlet ;— or  to  the  recoTer;  of 
any  sum  or  sums  for  the  chsrges  or 
maintenance  of  such  bastards ;— or  the 
election  or  appointment  of  any  officer 
or  officers,  or  the  allowance  of  the  ac- 
counts of  any  officer  or  offioen,  of 
any  such  district,  parish,  township,  or 
hamlet ; — any  law,  usage,  statute,  ou* 
tom  to  the  contrary  in  anywise  notwith- 
standing. See  22.  ▼.  Friser,  4  T.  R.' 
17,  and  other  cases  collected,  1  St  Et. 
2nd  ed.  104,  note,  decided  before  the 
latter  act;  and  Meredith  t.  Gt4wi,6 
Price,  146,  (now  supported  by  Doe  i. 
Btmltbee  ▼.  AdderUy,  8  Ad.  &  E.  502; 
fi*.  C.  3N.  &P.  632;  Doe d.  CockeU, A 
Ad.  &  E.  478.) 

(r)  By  3  &  4  Vict  c.  26,  s.  1,  occt- 
stoned  by  Reff.  t.  Bath  (iUeorder),  ia 
Manhfield  t.  JUyneomh  md  Wideomb,  9 
Ad.  &  E.  714,  *'  that  no  person  caUed  u 
a  witness  on  any  trial  in  soy  cooit 
whatever,  may  end  {sie,  in  aoeea'i 
printer's  copy)  shall  be  disabled  or  pre- 
Tented  from  giving  evidence  by  ressoa 
only  of  such  person  being,  as  the  inks' 
bitant  of  any  parish  or  tewnihip,  rated 
or  aasessed,  or  liable  to  be  rsted  or  sf- 
sessed,  to  the  relief  of  the  poor,  or  for 
or  towards  the  maintenance  of  church, 
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Decinom  of  Sessions  an  Appeal  against  Poor's  Rate — Quashing  or 
Atmendmg  Rate^  jrc] — The  trial  of  an  appeal  against  a  rate  proceeds, 
in  other  respects,  in  the  coarse  pointed  oat  in  Chap.  IX.  for  the  general 
hearing  of  appeals. 

But  the  decision  of  the  coart  of  qaarter  sessioos,  on  an  appeal  against 
a  poor  rate,  may  differ  from  that  required  in  every  other  case ;  as  they 
are  not  bound  either  to  dismiss  the  appeal  or  quash  the  rate,  but  are 
required  to  amend  it  where  they  see  just  cause,  or  to  give  relief  in  any 
manner  which  they  think  necessary  for  that  object ;  (a)  though  if  they 
are  of  opinion  that  it  is  necessary  for  the  purpose  of  giving  relief  to  the 
appellant  that  the  rate  should  be  wholly  quashed,  they  may  quash  it  (6). 
Tbey  were  indeed  allowed  to  amend  in  some  respects  under  43  £1.  and 
17  G.  II. :  as  in  cases  of  mere  obvious  errors  of  form  only,  or  by  re- 
ducing the  rate  of  the  appellant,  where  he  was  individually  overcharged  (c). 
But  they  had  no  power  to  amend  by  inserting  the  names  of  any  persons 
improperly  omitted,  or  extending  the  rating  of  persons  named,  for  this 
obvious  reason,  that  if  the  justices  could  so  amend,  they  might  affect 
the  rights  of  parties  who  were  strangers  to  the  appeal,  and  had  not  had 
an  opportunity  of  being  heard.  Stat.  41  O.  III.  c.  23,  s.  6,  therefore, 
which  enables  the  court  to  amend,  by  altering  the  ratings  of  third 
persons,  requires  that  notice  should  be  given  to  all  persons  interested  in 
the  event,  and  gives  them  the  opportunity  of  appearing  and  being  heard 
at  the  trial  of  the  appeal  {ante  p.  665). 

And  by  the  same  enactment,  if  such  notices  have  been  given,  the 
court  may,  in  their  discretion,  amend  the  rating  of  the  appellant :  and 
if  necessary  order  the  name  or  names  of  such  other  person  or 
persons  as  are  interested  or  concerned  in  the  event  of  the   appeal 


diapel,  or  highways,  or  for  any  other 
IKirpote  whatever."    It  is  then  enacted 
by  Met.  2,  "  that  no  churchwarden, 
overseer,  or  other  officer  in  and  for  any 
parish,  township,  or  union,  or  any  per- 
ioa  rated  or  assessed,  or  liable  to  be 
rated  or  assessed  as  aforesaid,  shall  be 
dinbled  or  prevented  from  giving  evi- 
dence on  any  trial,  appeal,  or  other 
proceeding,  by  reason  oiUjf  of  his  being 
a  party  to  wnch  trial,  &c.  or  of  his  being 
fiible  to  eot/ff  in  respect  thereof,  when 
be  ihaU  be  only  a  nominal  party  to  such 
trill,  &e.,  and  shall  be  only  liable  to 
eontiibate  to  snch  costs  in  common  with 
oUter  the  rate  payers  of  snch  parish, 
township,  or  union." 
Under  this  act  an  owner  of  lands 


within  a  parish  may  give  evidence  for 
defendants  on  a  prosecntion  against  the 
inhabitants  of  a  parish  for  non-repair  of 
a  highway,  though  he  is  not  rated,  but 
his  tenants  are.  lUff.  v.  Doddington 
{fnh.)t  IQ.  B.  411,  and  see  2  East,  561 ; 
10  East,  395;  11  East,  579,  ante,  p. 
532,  and  Reg.  v.  Addtrbury,  Bast 
(Jsa.),  13  L.  J.  (M.  C.)  9,  anie. 

(a)  The  court  of  Q.  B.  cannot  amend 
the  rate,  3  B.  &  Aid.  112,  R.  v.  Milton 
(Jsa.) 

{h)  41  6.  III.  c.  23,  s.  1 ;  but  never- 
thdesB  thc'snm  rated  is  to  be  paid,  and 
snch  payment  is  to  be  deemed  as  made 
on  account  of  the  next  rate. 

(c)  R.  V.  Cib«tikidi/,  2  T.  R.  623. 
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<<  to  be  inserted  in  such  rate  or  assessment,  and  him,  her  or  them 
to  be  therein  rated  and  assessed  at  any  sam  or  sums  of  moneys  or  msj 
order  the  name  of  such  other  person  or  persons  to  be  struck  out  of  such 
rate  or  assessment,  or  the  sum  or  sums  at  which  he,  she  or  they  is  or 
are  rated  or  assessed  therein  to  be  altered  in  such  manner  ss  the  said 
court  shall  think  right ;  and  the  proper  officer  of  the  said  court  sktdl 
forthwith  add  to  or  alter  the  rate  or  assessment  accordingly/*  Tbej 
cannot  quash  the  rate  in  such  a  case  (d). 

By  sect  8,  if  the  sessions  thus  order  the  name  of  any  person  to  be 
stmck  out,  or  the  sum  at  which  he  is  assessed  to  be  reduced,  and  it  appesn 
that  he  has  already  paid  the  same,  they  shall  order  it  to  be  repaid  to 
him  by  such  churchwarden  or  overseer. 

Whether,  therefore,  the  bench  shall  amend  or  quash  a  rate,  is  a 
question  for  their  discretion  :  in  general,  where  the  errors  affect  only 
the  individual  ratings,  they  will  amend  (e) ;  but  where  they  affect  the 
general  principle  or  proportion  of  the  rate,  as  if  a  given  description  of 
property  existing  within  the  district,  &c.  and  producing  profit,  is  oot 
rated,  e.  g.  a  tract  of  land  (/),  or  ships  belonging  to  various  inhabit- 
ants (y),  &C.,  they  ought  to  quash ;  for  the  burden  of  proving  the  eitest 
to  which  each  party  interested  should  be  rated,  is  not  to  be  cast  on 
the  appellant,  as  it  might  entail  on  him  a  much  greater  difficulty  than 
in  cases  of  single  omission;  and  the  session  has  no  power  to  make  a 
new  rate  in  the  room  of  that  which  is  the  subject  of  appeal* 

No  justice  rated  as  occupier  or  inhabitant  in  the  parish  or  township, 
can  vote  in  detennining  the  appeal  (A). 

Coi/f  of  Appeal  against  Poor's  Rate.]— By  17  G.  II.  c.  38,  s.  4. 
sessions  mag  award  reasonable  costs  to  the  successful  party,  '*  in  the 
same  manner  that  they  are  empowered  to  do  (by  8  &  9  W.  III.  c.  30,) 
in  case  of  appeals  concerning  the  settlement  of  poor  persons."  Thii 
reference  to  the  stat.  of  William  only  relates  to  the  mode  in  which  the 
costs  are  to  be  recovered,  so  that  the  **  determinaticm  "  of  the  appeal  ii 
a  condition  precedent  to  this  power  to  grant  costs  (1). 

It  is  rsasooable  that  the  sessions  should  have  power  to  judge  whether 


(lO  ^  ▼•  AaMnidt,  16  Etit,  S80; 
SL  T.  IFilMy,  5  Bar.  26M|  R.  ▼• 
Mm§m9s4^  Omp.  386. 

(•)  JL  ▼.  Jmkksids,  16  Bast,  380, 
where  the  objection  «m  appfieable  to 
jMMOBoaly. 

(/)  IL  ▼.  Abermgom^  5  Beet,  452. 


(g)  JLT.BkaDsek 
SiCr. 


J.  **• 
616.    See,  howeter,  M  to  diipii 

the  tMBpofary  act,  mtU,  p.  689. 

(k)  16  6.  II.  o.  18,  ■.  3. 

(0  See  oeicf  qa  this  ui.pott.(X 
Xllf .  s.  4. 
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flbonld  be  allowed  or  not  (A),  but  they  cannot  give  eottson  a  mere 
adfoainmeBt  (/)• 


SECTION  V. 

Of  Appeals  aoaiitst  the  Appoivtmekt  of  Oterseers. 

The  court  of  quarter  sessions  has  no  original  jurisdiction  over  the 
appointment  of  overseers  of  the  poor,  which  as  we  have  seen  takes  place 
at  petty  sessions;  but  has  a  jurisdiction  by  way  of  appeal,  by  43  £1.  c. 
2,  8.  6y  and  17  G.  II.  c.  38,  s.*  4,  which  give  a  right  to  *'  any  person  or 
pmons  aggrieved*'  by  that  appointment,  to  appeal  to  the  next  general  or 
quarter  sessions  whose  jurisdiction  extends  over  the  place  for  which  the 
appointment  is  made.  The  right  of  appeal  is  given  not  only  to  the 
appointee  but  the  parishioners,  who  may  appeal  on  any  ground  of  un- 
fitness in  him,  as  his  insolvency  (m) ;  and  the  sessions  may  make  such 
order  therein  as  they  think  convenient,  the  same  to  conclude  and  bind 
sn  parties.  Tlis  appeal  is  the  proper  course  where  the  party  appointed 
overseer  claims  exemption  on  the  ground  of  filliog  another  office,  which 
is  DOt  made  incompatible  by  statute,  but  which,  he  contends,  is  so  at 
common  law ;  for  till  the  decision  of  the  sessions  in  his  favour,  the 
appointment  is  valkl,  and  he  is  legal  overseer,  de  facto  (n). 

To  what  Sessum  the  Appeal  is  to  be  made.] — ^The  appeal  should  be 
made  to  the  next  practicable  quarter  sessions  during  the  year  of  office 
but  43  £1.  c.  2,  s.  6,  fixes  no  time  within  which  it  is  to  be  brought, 
and  does  not  seem  affected  by  17  6.  II.  c.  38,  as  to  this  appeal  against . 
the  original  appointment  of  overseers. 

Notice  or  ground  of  Appeal  not  requisite  J] — Nor  does  the.  act  of 
Elizabeth  make  any  notice  of  appeal  or  statement  of  the  grounds  of  it 
necessary ;  but  such  reasonable  notice  must  be  given  to  the  appointing 
justices  within  the  time  fixed  by  the  practice  of  the  particular  sessions 
as  to  other  appeals.    No  costs  can  be  given  to  the  successful  party. 


W  ThMa ■niiJwiiii  to compellhcm      mtS.r.8i.  Alten't  (JmHem),3  B.  & 
to  dlow  Mtts  to  a  saooNifel  party  to      C.  tM. 


•a  ■ppnl  mm  qnafhed  on  the  rolon.  (•)  Per  Cokrid^*,  B.,  Jliy.  ▼•  CSI*i 

JL  T.  JMikigkam  (/Micw),  1  Bern,  tiktrf  (/fit<<Mt),  8  D.  P.  C.  616.    Cam 

Gi.  4St.  of  a  rcfletnur  of  births.  Ac  olaiming 

(0  «B.  vw  Stm^M,  BoCT.  Set.  C.  aemptton  from  ofloe  of  owteer.    Sob 

M6.  Jariat,  Me.  179. 

(ei)  JL  T.  f^rrmt,  S  T.  R.  88 ;  and 


.  ^    : 


■ 
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Trial  of  this  Appe<U.] — At  the  trial  of  the  afipeal,  the  parties  may 
i  so  into  eTidence  of  whateTer  can  show  a  want  of  joriadiction  in  the 

magistrates  making  the  order,  or  expose  the  impropriety  of  their 
choice  (o).  In  determining  the  appeal,  the  sessions  have  a  right  to 
exercise  the  same  latitude  of  discretion  in  judging  who  are  fit  to  be 
nominated,  as  the  two  justices  had  m  making  the  original  order.  They 
are  not  bound  to  assign  any  reason  for  their  decision  ;  but  if  they  assign 
reasons  on  the  face  of  the  order  which  are  entirely  insufficient  in  law, 
it  will  be  quashed  on  its  removal  by  certiorari  (p). 
I  The  mode  of  trial  is  governed  by  the  same  rules  as  prevail  in  ap- 

peals against  rates,  and  the  appointment  in  question  is  either  quaked 
I  or  confirmed  by  the  judgment.    The  sessions  cannot  award  costs  to 

either  party. 


SECTION  VI. 

Op  Appeals  relatihg  to  the  Accounts  op  Parish  Oppic£Rs. 

NorniHG  in  the  orders  of  the  poor  law  commissioners  or  in  the  poor  law 
amendment  act,  4  &  5  W.  IV.,  respecting  auditing  parish  acconnts(9), 
takes  away  the  ultimate  power  of  two  justices  in  special  sessionSyUnder  50 
G.  III.  c.  49,  to  allow  in  the  general  account  submitted  to  them  under 
that  act,  items  which  had  been  disaIlowe;d  by  the  auditor  appointed  by 
the  guardians  of  a  union  (r),  or  to  disallow  items  allowed  by  him  (i). 
However,  by  7  &  8  V.  c.  101,  s.  37,  in  every  district  for  which  an 
auditor  maybe  appointed  under  that  act  (viz.s.  32,  36),  the  powers  of 
justices  of  peace,  and  of  all  other  persons,  to  examine,  audit,  allow, 
or  disallow  accounts  shall,  as  far  as  relates  to  any  accounts  which  such 
auditor  is  authorized  to  examine  and  audit,  cease^  and  th€  same  are 
hereby  repealed  (^). 

Accounts  of  Parish  Officers — Allowance  of  them — and  Afipeali 
against  such  Allowance.] — In  districts  where  no  auditors  are  appointed 


(o)  AlMgktfm  v.  Skiptim,  Stra.  301 ;  (r)  B.  v.  StqfMUhirt  (Jmriim),  1 

il.  Y.  SMJleld,  4  T.  R.  601 ;  JR.  ▼.  Fisher,  New.  Seas.  Ca.  123 1   IS  L.  J.  (If-  <^0 

1  Bott,  67.  81. 

(p)  R.  ▼.  Geyer,  1  Barr.  245.  (t)  Sea  4  &  5  W.  IV.  c  76,  f.  M; 

{q)  See  Ist  order  P.  L.  C,  A.  D.  Ist  order  P.  L.  C.  A.  D.  1836,  Met  10. 

1836,  s.  27,  4  &  5  W.  IV.  c.  76,  ■.  42,  (/)  See  Aicfabold'a  Poor  Law,  4tli 

47  i  R.  ▼.  Halifax,  10  L.  J.  (M.  C.)  edit.  77—91. 
81. 
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under  7&8V.  c.  101, s.  32-— 36,  churchwardens  and  overseen  of  the 
poor  must  (k)  yearly,  within  fourteen  days  after  the  appointment  of 
their  soccessors,  deliver  in  to  the  latter  a  just,  true,  and  perfect  account, 
in  writing,  fairly  entered  in  a  book  or  books  («)  to  be  kept  for  that 
purpose,  and  signed,  by  them  under  their  hands,  of  all  sums  of  money 
bj  them  received,  or  rated  and  assessed  and  not  received ;  and  also  of 
sD  goods,  stock,  and  materials  that  shall  be  in  their  hands,  or  in  the 
bands  of  any  of  the  poor,  in  order  to  be  wrought,  and  of  all  monies 
paid  by  such  churchwardens  and  overseers  so  (teeounting  (y),  and  all 
other  things  concerning  their  said  office ;  and  shall  also  pay  and  deliver 
o?er  all  sums  of  money,  goods,  chattels,  and  other  things  as  shall  be  in 
their  hands,  unto  such  succeeding  overseers  of  the  poor ;  which  said 
account  shall  be  verified  by  oath,  or  by  the  affirmation  of  persons  called 
qoakers,  before  one  or  more  justices  of  the  peace,  to  be  administered 
by  such  justice  or  justices,  who  are  to  sign  and  attest  the  caption  of 
the  same  at  the  foot  of  the  said  account,  without  fee  or  reward ;  and 
the  said  book  or  books  shall  be  carefully  preserved  by  the  churchwardens 
and  overseers,  or  one  of  them,  in  some  public  or  other  place  in  every 
parish,  township,  or  place ;  and  tliey  shall  and  are  hereby  required  to 
permit  any  person  there  assessed  or  liable  to  be  assessed  to  inspect  the 
same  at  all  seasonable  times.     (This  inspection  is  now  gratis)  (z). 

And  parish  officers  refusing  or  neglecting  to  make  and  yield  up  such 
account  verified  as  aforesaid  within  the  time  before  limited,  or  to  pay 
and  deliver  over  such  money,  goods,  &c,  in  their  hands  as  before  di- 
rected, may  be  committed  by  any  two  justices  to  the  common  gaol,  till 
be  or  they  shall  have  given  such  account,  or  paid  and  yielded  up  such 
money,  &c.  (a). 

The  act  of  43  Eliz.  gave  the  original  right  of  appeal  against  parish 
officers'  accounts,  which  was  extended  by  17  G.  II.  (6),  giving  an  appeal 
to  the  next  general  or  quarter  sessions  of  the  peace  for  the  county, 
riding,  division,  corporation,  or  franchise  where  such  parish,  township, 
or  place  lies  (as  in  the  case  of  a  poor-rate),  by  any  person  having  a 
material  objection  to  such  account  or  any  part  thereof,  or  aggrieved  by 
any  neglect,  act,  or  thing  done  or  omitted  by  the  churchwardens  and 


(«)  17  6.  II.  c.  38,  a.  1.  See  R«g. 
V.  qpceJhiMBi,  2  Q.  B.  R.  301. 

(x)  As  to  mamdtmuu  for  inapeeting 
WD,  aee  JR.  v.  Farrinffdom  (Guar' 
tHrnu,  ife.),  9  B.  &  Cr.  541 ;  R.  v. 
Clear  md  amiker,  4  B.  &  Cr.  899. 

(y)  Vix.  Stating  etch  partieolar  aepa- 
nte  diabnnement,  22.  t.  Wareaterahire 
{hutkn),  3  D.  &  R.  299. 


(iS  See  anie,  p.  696. 

(a)  17  0.  II.  c.  38,  a.  2.  Thia  power 
remaina  notwithatandiiig  50  G.  III.  c. 
49,  a.  1,  which  ia  merely  cnnmlattYe, 
Letter**  caee,  16  Beat,  374. 

(b)  Cap.  38,  a.  4,  extending  43  Elia. 
c.  2,  a.  6 ;  and  Tirtnally  repealing  it 
gmoad  hoe  (aee  next  page) ;  and  2  B.  & 
Aid.  524. 
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oreraeen  of  the  poor,  or  by  any  jntdoe  of  peace.  Tliae  if  a 
lemedy  against  tbe  acoounte  of  an  mmtianf  oicfaecf ;  wilfw  theie  ii 
any  limitation  in  his  warrant  of  appointment  to  prevent  his  being  ae- 
countable  to  the  parish  (see  17  G.  U.  c.  38,  a.  4(c). 

No  snch  appeal  lies  by  any  bat  a  paridiiooer  or  party  intereited  in 
the  matter  of  the  objection;  and  if  it  appear  in  evidence  that  he  ■  a 
mere  stranger,  who  is  in  no  way  interested  in  the  acooonl^  the  tei- 
skms  may  refuse  to  hear  him  (<f).  An  ovcneer,  who  acts  as  such  skne 
for  one  half  of  a  year,  keeping  a  separate  acoonnt  dorio^  that  line, 
woMj  i4>peal  against  a  similar  account  kept  by  his  ooUeagne,  who  ks 
acted  aiooe  during  the  other  half-year  (e). 

As  this  hst  enactment  includes,  in  similar  tenstt,  appeals  sgaimt 
accounts  of  parish  officers  and  against  poor^s  rates,  the  ssme  geoenl 
rules  govern  the  notice  and  trial  of  both.  We  have  only,  therelKe,  to 
notice  a  few  points  peculiarto  the  appeal  against  the  accounli  of  pariak 
officers* 

The  accounts  of  overseers  must  be  examined  and  allowed  bj  tvo 
justices  under  the  statutes,  before  they  becmne  the  subjects  of  ^ 

peel(/)- 

To  wkat  Ststumi  Appeal  mim$i  be  wutde — and  kereim  of  Netieeof 
Appeal^  Wawer  qfii^  and  Hearing ^  jpc] — ^The  appeal  must  be  to  the 
ntxtpracHcable  seisions  after  allowance  of  the  accounts  and  poblia- 
tion  by  deposit  with  the  parish  officers  for  public  inspection,  and  after 
that  fikct  of  depositing  bond  fide  made  known  {g)\  for  17  G.  II.  c.38, 
s.  4  repealed  43  £1.  c.  2,  s.  6,  as  to  the  time  <^  appealing  agaiait 
overseers'  accounts,  poor's  rates,  and  appointments  made  by  jutdoei 
under  17  G.  II.  c.  38,  s.  3,  of  overseers  in  lieu  of  those  who  die^  remove 
from  the  parish,  or  become  insolvent  during  their  year  of  office  (A) ;  bat, 
like  those  appeals,  it  may  be  respited  till  the  ensuing  session,  if  naaoo- 
able  notice  of  appeal  be  not  given  (t).     Where  the  accounts  were  de- 


(e)  Reg.  t.  Wati$^  7  Ad.  &  E.  461 ; 
8,  C.  3  N.  &  P.  367.  See  CaeneU  t. 
Omf%9,  2  Bing.  (N.  C.)  228. 

(<i)  Ptor  Lord  Tmterdm^  C.  J.,  in  JR. 
T.  SimeneiBkif  {JmeHem),  7  B.  &  Cr. 
601 ,  B.  Beinf  ntod  only  in  the  last  of 
three  rates,  in  the  respondent's  year  of 
oflke,  maj  be  snffioient  gronnd  of  ap- 
peal, if  the  rate  eonplaiiied  of  is  eon- 
tinned,  SL  T.  Owyer  and  caofiksr,  2  Ad. 
H  B.  216;  a.  C.  4  N.  &  M.  158. 

(•)  SL  T.  OlswarfsiiiMis  (JtefMsav), 
1.  B  &  AdoL  1. 


(f)  tL  V.  WkUeer,  3  Barr.  136(. 

(^)  JS.  Y.  Waiit,  7  Ad,  &  E.  461, 469, 
(approYing  Jl.  ▼.  TkMekweU,  4  B.  &  Cr. 
62).  See  «■#«,  Chap.  IX.  s.  3,  it.  v- 
ITercsstcrf A^,  (Jmatkm),  S  M .  A  S. 
457 ;  R.  T.  BerkMniJMikm),  1  Bott, 


(A)  R.  T.  nmOmmmdetken, 4 B. 

ft  Cr.  62 ;  JL  t.  WercmimMrt  (M- 

«JMf),  5  M.  ft  S.  457;  R  ▼•  ^f'^' 

•Mpv  (/Miew),  15  Bait,  200. 

(0  17  O.  n.  c.  38,  s.  4,  «Mrti  IJ- 
speeting  this  appeal  «h«n  Isdgsd  at  (M 
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firered  to  the  socceediDg  parish  officers  too  late  to  enaUe  them  to  appeal 
to  the  neit  sestbn,  e.  g,  on  the  first  day  of  that  session,  it  was  held 
that  the  appeal  might  be  entered  and  tried  at  the  session  next  ensntog. 
And  if,  in  the  interral>  no  proper  notice  of  appeal  is  giTen,  the  session 
may,  notwithstanding,  if  they  see  fit,  respite  Uie  hearing  till  the  neit 
session ;  and  if  they  do  so,  the  court  above  will  not  interfere  by  fnan- 
doams  (A).  Again,  if  the  allowance  did  not  take  place  till  the  last  day 
for  giving  notice  of  appeal  for  the  next  session,  and  was  not  then  known 
to  the  appellant,  he  may  enter  and  try  his  appeal  at  the  session  next 
ensuing  (/).  The  notice  of  appeal  must  be  in  writing,  signed  by  the 
party  giving  it,  or,  as  it  seems,  by  hb  attorney,  if  expressed  to  act  as 
iuch(m);  and  must  set  out  not  only  the  items  objected  to,  but  the 
nature  and  gprounds  of  the  objections  which  form  the  particular  causes  of 
appeal  against  them  (n).  But  the  notice  need  not  state  the  appellant 
to  be  a  parishioner  or  aggrieved,  though  we  have  seen  that  proof  at  the 
hearmg  that  he  was  a  stranger,  without  personal  interest  in  the  correct- 
aess  of  the  accounts,  would  defeat  the  appeal  (n).  If  the  parish  money 
has  not  been  received  or  disbursed  by  churchwardens,  but  by  the  over- 
seers alone,  and  the  accounts  are  made  up  and  passed  in  their  names 
only,  the  notice  of  appeal  may  be  directed  to  the  overseers  only,  and 
will  be  good  though  the  appeal  is  afterwards  entered  as  against  the 
churchwardens  as  well  as  the  overseers  (o).  But  it  would  be  advisable 
to  direct  the  notice  to  the  parties  whose  accounts  are  appealed  against, 
naming  them,  and  adding  *^  now  or  lately**  churchwardens  and  over- 
seers, according  to  the  fact,  and  to  deliver  or  leave  it  at  the  places  of 
abode  of  all  or  any  two  of  them  (p). 

The  sessions,  *'  with  consent  *'  of  the  overseers,  signified  by  them  or 
their  attorney  in  open  courts  may  hear  the  appeal,  though  no  notice  has 
been  given,  and  may  decide  on  grounds  of  appeal  not  stated  in  the 
notice  {q).  But  a  written  consent  to  admit  certain  facts  in  order  to 
waive  objection  to  a  notice  bad  on  the  face  of  it,  will  not  g^ve  the  ses- 
sions jurisdiction  to  try  the  appeal,  unless  signed  in  open  court  by  the 

next  Miiioni,  that ''  if  it  shall  appaarto  qf  Appeal. 

the  jvtioes  that  naaonable  nolioa  waa  (n)  41  O.  III.  c.  23,  s.  4 ;    JR.  v. 

Bot  ghea,  they  •kaU  a4ioom  the  appeal  Shtmrd,  2  B.  &  C.  856 ;  M.f.  Mapali, 

to  the  next  quarter  leiaioiia,  and  then  3  D.  &  R.  383. 
ud  there  finidlyhear  and  detennine  the  (»)  R.  ▼.  Saimemi§kir€  {Ju9iie€»)f  7 

,"  B.  &  C.  681,  B. 


(k)  IL  V.  Tkmkwdl  mtd  otken,  4  B.  (o)  R.  ▼.  Kmfolk  (/MMMt),  2  a  & 

4  Or.  62.  AdoL944. 

{f)  R.  V.  DoTMUMn  (Jmiieti),  15  (p)  Bid.  17  6.  II.  c.  38,  s.  4 ;  41 

tist,  200.  O.  111.  c.  23,.  s.  4. 

(m)  Poii,  Chap.  XI.  s.  2,  tit.  Notice  (f )  41  Q.  III.  e.  23,  a.  5. 
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respondent's  attorney  (r).  A  balance  sheet  is  not  a  safificient  *^  ac- 
count" within  17  G.  II.  c.  38,  s.  ly  for  it  will  not  show  what  suma 
have  been  rated  and  not  receiTcd  («). 

At  the  hearing,  after  proof  or  admission  of  senrice  of  notice,  the  re- 
spondents usually  begin. 


I 


Wfiai  Sums  ihould  be  allowed  and  disallowed  to  Parish  Officers 
in  their  Accounts*] — Overseers  may  take  credit  in  their  accouDts  for 
payments  which  they  are  called  on  by  act  of  parliament,  or  by  legal 
process,  or  order,  to  make :  e.  g, — for  payments  in  relief  of  the  poor  under 
43  H.  c.  2,  s.  1 ;  22  G.  III.  c.  83,  s.  8  ;  41  G.  III.  c.  9,  s.  2,— for  pay- 
ments made  for  the  proportion  of  the  county  rate  pa3^b]e  by  their 
parish  (0 — for  salary  of  an  assistant  overseer  (ti) — for  sums  expended 
by  constables  on  behalf  of  the  parish  and  legally  repaid  them  (or),  indud- 
ing  fees  paid  by  such  constables  to  a  justice's  clerk  for  warrants  to  ap- 
prehend y agents  in  a  parish,  though  the  constable  was  one  of  the  rural 
police  force  (y) — for  premiums  paid  with  parish  boys  when  apprenticed 
to  the  sea  service  (z) — for  providing  work  for  children  of  indigent  parents, 
and  for  persons  having  no  means  of  livelihood  (a) — for  burying  the  bodies 
of  poor  persons  who  die  in  the  parish  (&) — for  expenses  of  making  out, 
preparing,  printing,  and  collecting  the  jury  Ibts  (c) — for  expenses  of 
perambulating  the  parish  once  in  every  three  years,  and  of  setting  up 
and  keeping  in  repair  the  boundary  stones  of  the  parish  (c)-'for  ex- 
penses incurred  in  carrying  into  effect  the  act  for  registration  of  voters 
and  certified  by  the  revising  barrister  (d) — for  money  retained  from  the 
poor's  rate  to  reimburse  themselves  sums  advanced  by  them  within  the 
year  for  relief  of  the  poor  while  there  was  no  rate  (e),  or  during  an 
appeal  brought  to  quash  the  whole  rate  (/) — for  monies  paid  to  a  next 
preceding  overseer  to  recompense  him  advances  made  in  like  man- 
ner, or  in  respect  of  rates  in  arrear  to  him  at  the  expiration  of  his 


(r)  R.  V.  8amenetskir§  (Jtutieet),  2 
B.  &  C.  856,  i9.  e./  4  D.  &  R.  480. 

(«)  See  R,  Y.  Woreetierskir*  (/iit- 
tiees),  3  D.  &  R.  299. 

(i)  Viz.  under  12  O.  II.  c.  29,  ■•  2. 

(m)  59  G.  III.  c.  12,  s.  7.  This 
charge  had  lieen  diuUowed  before  thii 
act,  thoagh  sanotioAed  by  a  reitrj,  R.  t. 
WeUh,  I  Bott,  231 ;  4  Dong.  236  ;  and 
lee  R.  T.  Gwyer  and  anoihtr,  2  Ad.  & 
EU.  216  ;  4  N.  &  M.  158,  8,  C. :  mSe. 

(jr)  18G.  III.  c.  19,1.3,4. 

(y)  ^^'    V.    Chelm^fbrd  (CAurcA- 


50. 


ymrdemt),  12  L.  J.  (M.  C.)  139 ; 
B.  66. 

(«)  2  &  3  Ann,  c.  6,  s.  2. 

[a)  43  Ella.  e.  2.  a.  I. 

h)  7  &  8  Viet.  c.  101,  i.  31. 

[c)  Id.  a.  60. 

id)  6  Vict.  c.  18,  a.  57. 

(0  R,  Y.  OoodekH^,  6  T.  R.  1^9. 

(/)  410.  III.  e.  23,  a.  9.  See  p« 
Holt,  C.  J.,  rowney't  ecee,  Silk.  531  ; 
R.  Y.  Rotk€rkitJk9,  8  Mod.  338 ;  3  M. 
&  S.  323. 
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office  (^)-^fbr  their  own  bare  expenses  (A) ;  and  as  it  seems  for  ex- 
peoses  of  litigating  settlements  (t),  and  for  such  other  monies  as  have 
been  expended  by  order,  or  with  concurrence  of  the  vestry  (k)  in  the 
bosiness  and  for  the  bene6t  of  the  parish,  in  matters  which  are  not 
part  of  the  personal  duty  of  overseers,  as  such  {I),  Certain  expenses, 
vhtch  may  be  alfowed  by  the  poor  law  guardians  of  unions,  may  form 
t  test  of  judgment  by  analogy  in  unusual  cases  (m). 

Od  the  other  hand,  overseers  cannot  take  credit  in  their  accounts  for 
expenses  incurred,  not  in  doing  the  business  of  the  parish,  but  volunta- 
^J  l^)f  or  for  payments,  charges,  or  aUowances,  charged  on  the  rates 
contrary  to  the  poor  law  amendment  act  4  &  5  W.  IV.  c.  76,  or  at 
variance  with  any  rule  of  the  poor  law  commissioners  (o) — or  for  money 
paid  to  poor  of  a  parish  not  registered  in  its  books  as  entitled  to 
receive  collection  (/?) — or  for  a  salary  allowed  to  one  of  the  overseers 


(S)  17  6.  II.  c.  38,  ■.  11. 

(A)  Per  AMtom^  J.,  in  12.  v.  AMhhum- 
Aoi,  reported  in- 2  Nol.  P.  L.  443,462, 
466,  note.  EzpenBe  of  eating  and  drink- 
ins  *ith  eompanionfl  at  an  inn ;  of  rent 
for  a  man  not  a  pauper ;  ot  sums  for 
nimbarring  former  overeeers;  a  ■am 
borrowed  by  them  on  their  ratei  in  for- 
mer jears,  are  clearly  inadmissible,  8.  C 

(0  See  per  A»hur»t,  J.,  /Z.  t.  Buetf 
{hulket),  4  T.  R.  595.  See  m/tf,  p. 
(69,  and  4  Yin.  530,  MS.  The  in- 
Xnetioas  of  the  poor-law  commission- 
en  to  orerseera  respecting  allowance  of 
their  aeeoants,  afford  mnch  information 
on  the  subject.  They  bear  date,  1  March, 
1836,  and  are  printed  in  3  Archbold's 
Jvitice  of  Peace  (the  Tolnme  on  Poor 
law),  4th  ed.  p.  80. 

{h)  See  on  this  principle,  Rtg,  t. 
^Wd  {JToum  CotmeU),  4  Q.  B.  893. 

([)  Such,  perhaps,  as  ireiluiog  the  pro- 
perty of  the  parish  for  a  new  rate,  R, 
^' MieklpUId,  1  Bott,  113:  per  Tltnm- 
<oa,  J.,  in  R,  y.  Gwytr  and  another,  2 
Ad  &  E.  216  (cited  2  Q.  B.  312) ;  2 
KoUa,  67,  n.  (3).  However,  a  "  ves- 
try cannot  bind  a  parish  to  an  extent 
^Qthoriied  by  the  legislature,''  R.  ▼. 
^0^  JoAasM,  5  Ad.  St  E.  342.  See  1 
Ad.  h  E.  836 ;  2  Ad.  &  E.  216,  and 
^.  v.  Fameh,  post, 

(«)  See  7  &  8  Vict.  c.  101,  s.  59. 

{^)  See  the  expressions  of  the  court 

>»  ^^9'  ▼.  CkekM/ord  (MA.),  12  L.  J. 

(M.  C.)  139  ;  5  Q.  B.  66. 


(o)  4  &  5  W.  IV.  c.  76,  8.  89.  By 
first  order  of  poor-law  commissioners,  s. 
23,  (made  under  4  &  5  W.  IV.  c.  76,  s. 
15)  parish  officeriB  are  warned  against 
charging  on  the  poor's  rates  the  following 
charge*  for  coroner's  inquests  and  charges 
properly  payable  out  of  the  church 
rates  •.—for  salaries  to  overseers  under 
the  title  of  permanent  overseers  '.—for 
the  trouble  of  the  overseer  or  other  per- 
son in  paying  county  rates  \~-for-  filling 
up  parliamentary  returns,  except  such 
charges  as  are  allowed  by  the  116.  IV. 
and  W.  IV.  c.  30,  s.  10,  for  making  the 
population  returns  X'^for  lo§$  qftime  in 
attending  justices  [or  revising  barristers 
altered  as  to  this  by  6Vict.  c.  18,  s.  57] : — 
for  dinners  or  other  illegal  charges  usually 
concealed  under  the  head  of  **  expenses 
of  attendance  : — **  for  dinners  and  the 
entertainments  of  parish  officers  often 
concealed  under  the  item  **  expenses  of 
meeting  or  otherwise : — *  for  the  extirpa- 
tion of  vermin,  for  killing  birds  and 
badgers  i^-for  marrying  paupers,  also  for 
fees  for  churching  women  and  churching 
children  when  not  receiving  relief  within 
a  workhouse ;  likewise  exceuive  Iqu,  ? 
what]  charges  for  tolling  bells  at  paupers' 
funerals  X'-for  the  prosecution  of  public 
offences,  such  prosecutions  being  in  no 
way  incidental  to  the  office  of  overseer, 
unless  made  so  by  the  express  provision 
of  some  statute. 

(/»)  9  G.  I.  c.  7.  s.  2. 

# 
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themfldves  (9)— or  for  poundage  paid  to  a  coUector  of  rates,  empbyed 
by  them  in  a  very  extensive  parish,  pursuant  to  a  direction  of  vestry  to 
the  overseers  to  call  in  assistance  (r)— or  for  expenses  of  defending  an 
appeal  against  the  allowance  of  their  account  («) — or  for  expenses  of 
defending  an  appeal  against  a  rate  heard  at  special  sessions  (0-*or  for 
payments  nuule  to  induce  a  man  to  marry  a  pregnant  woman  («)— or 
for  expenses  of  a  pr6secution  for  assaulting  a  constable  in  execution  of 
his  duty  as  cast  on  him  by  the  overseers  (x). 

Objections  to  overseers'  accounts  must,  in  general,  be  confined  to 
matters  apparent  on  the  face  of  them  (y) ;  and  the  previous  order  of 
vestry  to  incur  the  expense,  followed  up  by  its  allowance  by  the  aaditor 
of  the  poor  law  union  will  not  weigh  with  the  court  if  the  item  is  not 
proper  (z). 

No  justice,  rated  as  occupier  or  inhabitant  in  the  parish  or  town- 
ship,  can  vote  in  determining  the  appeal  (a),  or  even  on  the  ques- 
tion whether  a  case  shall  be  granted  for  the  opinion  of  the  court 
above  {b). 


I    • 


Judgment,  Costs,  ^c] — If,  on  the  hearing,  the  respondents  do  not 
sustain  the  propriety  of  each  item  to  the  satisfaction  of  the  court,  the 
judgment  is,  that  particular  items  be  disallowed  or  diminishedi  and 
that  the  balance  becoming  due  thereupon  from  the  respondents  be 


{g)  R.  y.  Glyde,  2  M.  &  S.  323. 

(r)  R,  T.  Owper  and  MmUeyf  2  Ad. 
&  E.  216 ;  4  N.  &  M.  158,  8,  C. 

(t)  R.  Y.  John  JoknMtmt  5  Ad.  &  E. 
340.    Appeml  had  been  dismined. 

(/)  Anitt  p.  50.  In  Reg,  y.  Fmuh  and 
WatHnff,  2  Q.  B.  30,  the  specUl  les* 
sions  amended  the  rate  in  some  par- 
tiealars,  and  directed  the  expenses  of  two 
land  snrreyors  who  had  made  a  freth  aa- 
sessment  of  the  parish  on  the  responaibiUtj 
of  the  OYerseert  (who  had  not  cooYoned 
a  Yestrj)  and  of  the  solicitor  in  the  ap- 
peal. These  expenses  had  been  allowed 
by  the  auditor  of  the  union,  and  ordered 
to  be  paid  by  the  Yestry.  The  OYcrseers 
appealed  against  the  disallowance  of 
them  by  the  special  sessions  to  quarter 
sessions,  who  dismissed  the  appeal  and 
confirmed  the  order;  and  the  queen's 
bench,  on  argument  of  a  case  resenred, 
confirmed  the  order  of  the  quarter  ses- 
sions, and  held  the  special  sessions  right 
in  the  exercise  of  their  discretion. 


(«)  See  4  Bum,  by  Chitty,  29tk  ed. 
373. 

(x)  R.r.Blrd€t  a/.2  B.&  Aid.  522, 
ante;  and  see  Jt.  t.  F^owier  and  o/Am, 
1  Ad.  &  BU.  836 ;  M.  t.  8evtile,b^. & 
Aid.  180. 

(y)  R.  Y.  Jamaa,  2  M.  &  S.  321;  5 
Ad.  Sc  E.  342.  It  seems  that  if  it  ap- 
pears on  OYCf  seer's  accounts  that  a  rate 
had  been  Yoted  to  meet  disburseiaenti 
preYioQsly  made  within  the  same  year  of 
office,  that  restrospectiYC  applicatioD 
would  be  matter  of  appeal  againat  the 
aceotm/ff,  though  the  rate  was  regular  oa 
the  face  of  it.  See  R.  y.  SUlifnt,  4 
Ad.  &  E.  354,  a  church  rate  case,  dted 
9  Ad.  &  E.  872. 

(r)  See  R.  y.  Gwyer;  Reg.  y.  JbwA, 
&c.  ngtra;  also  4  Ad.  &  £.  554.  and 
per  Pattnon^  J.  io  Rep.  y.  John  /oifauea, 
5  Ad.  ft  E.  343. 

(fi)  16  O.  II.  c.  18,  s.  3. 

{b)  R.  Y.  Oudrid^,  5  B.  &  C.  459. 
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paid  over  to  their  sacceasors  in  oflSce,  the  then  overseerf .  Their  judg- 
meDt  may  also  proceed  to  award  reasonaUe  costs  to  the  saccessful 
part  J,  in  the  same  manner  that  they  are  empowered  to  do  in  settlement 
appeals,  (c).  Even  after  allowing  the  accoants  and  dismissing  the  ap- 
peal, if  they  do  not  give  costs  to  the  respondent  overseers,  the  vestry, 
though  they  may  have  authorised  the  expenditure,  cannot  indemnify 
the  overseers  and  chaqjpe  the  parish  with  the  payment  (d).  If  the 
aesaions  disallow  items,  but  omit  to  order  the  balance  which  remains 
due  to  be  paid  over,  two  justices  out  of  sessions  have  power  to  order 
its  payment  under  43  £1.  c.  ^,  s.  4,  and  17  O.  II.  c.  38,  s.  3,  as  if 
there  had  been  no  appeal ;  and  if  they  refuse  to  do  so,  will  be  compelled 
by  moMdamMi  (e). 

Appeal  against  Disalhwatice  of  Overseers*  AecountsJ] — By  50 
G.  III.  c.  49,  s.  1,  power  was  conferred  on  justices  in  special  sessions 
to  strike  out  and  altogether  disallow,  or  reduce,  as  they  see  6t,  items 
charged  in  an  overseer's  account ;  a  power  which  they  had  not  pre- 
viously enjoyed.  In  all  cases  where  any  such  account  is  required  to  be 
made  and  yielded,  and  to  be  signed  and  attested  as  aforesaid,  by  virtue 
of  17  G.  II.  c.  38,  every  such  account  is  to  be  submitted  by  the  church- 
wardens and  overseers  to  two  or  more  justices  of  the  peace  of  the  county, 
dwelling  in  or  near  the  parish  or  j^ce  to  which  such  account  shall  re- 
late, at  a  special  sessions  for  that  purpose  to  be  holden  within  the  fourteen 
days  appointed  by  17  O.  II.  for  delivering  in  such  account;  and  the  ' 

justices  shall,  and  they  are  hereby  authorised  and  empowered,  if  they 
shall  so  think  Jit  (/),  to  examine  into  the  matter  of  every  such  account, 
and  to  administer  an  oath  or  affirmation  to  such  churchwardens  and 
overseers  of  the  truth  of  such  account,  and  to  disallow  and  strike  out 
of  evtf  y  such  account  all  such  charges  and  payments  as  they  shall  deem 
to  be  unfounded,  and  to  reduce  such  as  they  shall  deem  to  be  exorbitant, 
specifying  upon  or  at  the  fi>ot  of  such  account  every  such  charge  or 
payment,  and  its  amount,  so  far  as  such  justice  shall  disallow  or  reduce 
the  same,  and  the  cause  for  which  the  same  was  disallowed  or  reduced ; 
tod  it  riiall  be  lawful  for  such  two  or  more  justices,  and  they  are  here- 


^ 


(c)  17  G.  II.  c.  M,  B.  4.  when  mny  i»rt  of  them  it  oljected  to  by 

{d)  See  5  Ad.  ft  £.  343  per  Litiie-  any  rated  iobabitant  at  the  epecial  tea- 

dale,  and  Patieumt  Ji.  aions ;  and  if,  after  inch  objection,  they 

(e)  R.  T.  Carter  and  otkert,  4  T.  R.  aign  and  allow  theoo  without  examina- 

24$.  tion,   a  numdantui  lies  to  compel  it, 

(JO  These  words  are  held  imperative  Reg,  v.  Cambridgeihire  Jueiicee  (in  re 

on  the  jntticea  to  examine,  and,  if  neces-  FordAam  paritH),  8  D.  P.  C.  89.  I 

•ary,  disallow  or  redvce  the  accoants, 

2  z  2 
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by  required  to  signify  their  allowance  and  approbation  of  any  lucli 
I  accoant  under  their  hands,  and  to  sign  and  attest  the  caption  of  the 

same  at  the  ^oot  of  such  acconnt,  in  manner  directed  by  17  6.  II. 
I  •  .  By  50  O.  in.  c.  49,  s.  1,  the  special  sessions  may  grant  warrant  to 

«  parish  officers  to  levy  a  balance  due  from  their  predecessors  by  distress ; 

'  and  after  granting  it,  they  have  no  right  to  suspend  its  execution  on 

'  account  of  a  doubt  whether  the  balance  had  been  correctly  ascer- 

tained (5ir). 

The  clause  giving  an  appeal  is  as  follows  (^)  :— ''  If  any  suchcliurcb- 
*  wardens  and  overseers,  or  any  of  them,  shall  feel  themselves,  himself, 

or  herself  aggrieved  by  the  disallowance  or  reduction  of  any  ioch 
charges  or  payments,  and  be  desirous  of  appealing  against  any  order 
}  in  that  respect,  made  by  any  such  two  or  more  justices  of  the  peace, 

I  '  it  shall  and  may  be  lawful  for  him,  her,  or  them  to  enter  an  appeal 

against  such  order  at  the  next  general  or  quarter  sessions  (t)  to  be 
^  hoklen  next  after  the  tenth  day  from  the  making  of  such  order,  he, 

she,  or  they  having  first  paid  or  delivered  over  to  the  succeeding 

'  churchwardens  and  overseers  such  sum  and  sums  of  money,  goods 

and  chattels,  and  other  things,  as,  on  the  face  of  the  account  which 

J  shall  have  been  submitted  by  him,  her,  or  them  to  such  two  or  more 

'     justices  in  manner  aforesaid,  shall  appear  and  be  admitted  to  be  due 

and  owing  from  him,  her,  or  them,  or  remaining  in  his,  her,  or  their 

hands,  and  having  also  entered  into  a  recognizance,  before  one  or 

more  such  justice  or  justices  before  whom  such  recognisance  shtU  be 

'  acknowledged,  in  not  less  than  double  the  sum  or  value  in  dispute,  to 

enter  such  appeal  at  such  next  general  or  quarter  sessions,  and  abide 
by  such  order  aj  shall  at  Uiat,  or  any  subsequent  sessions,  be  made 
on  such  appeal ;  and  ^t  shall  and  may  be  lawful  for  the  justices  of 
the  peace  assembled  at  such  general  or  quarter  sessions,  on  proof  of 
the^  matter  aforesaid,  and  on  the  production  of  such  recognizance,  and 
proof  of  the  same  havidg  been  duly  entered  into,  to  adjouro  such 
appeal  if  they  shall  see  occasion,  or  to  hear  the  same,  and  to  examioe 
into  and  confirm  or  reverse  such  disallowance  or  reduction,  in  the 
whole  or  in  part,  as  to  such  justices  at  such  sessions  shall  seem  josL** 

Requisites  before  entering  Appeal.]    The  balance  of  money,  viih 


($r)  Banmi  ▼.  Uueambe,  3  Ad.  &  E.  (A)  Sect.  2. 

589 ;  and  qu€Bre,  if  the  arrear  had  iA>t  (t)  See  it  v.  Lamdtm  (/M^to)»  >* 

existed,  vh.,  if  the  balance  had  not  been  East,  632. 
paid  before  the  warrant  was  signed. 
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such  goods,  &c.  as,  on  the  face  of  the  account  as  originally  submitted 
to  the  justices,  appear  and  are  admitted  to  be  due  from  him,  or  to 
remaio  id  hand,  must  be  delivered  over  to  the  succeeding  parish  officers, 
and  a  recognizance  must  be  given  in  double  the  sum  in  dispute,  con- 
ditioned to  enter  the  appeal  at  the  next  sessions,  and  to  abide  by  such 
order  as  shall  then  or  at  any  subsequent  session  be  made  on  such  appeal. 
Bat  no  notice  of  appeal  is  requisite,  as  the  entering  into  recogpiizance 
is  deemed  sufficient  notice  (k).  The  best  course  is  to  enter  into  the 
recognizance  before  the  same  justices  who  disallowed  the  items,  that 
they  may  have  Mr  intimdtion  of  the  party's  intention  to  appeal  against 
their  decision,  which  appears  to  constitute  them  respondents.  This 
practice  is  the  more  to  be  recommended,  as  the  sessions  have  a  general 
power  to  adjourn  the  hearing  of  the  appeal,  if  they  think  that  justice 
will  not  be  done  from  the  want  of  knowledge  by  the  respondents  that 
the  recognizance  had  been  given.  A  fair  practitioner  will  also  give  due 
notice  of  appeal  to  the  justices,  and  also  to  the  existing  parish  officers 
(who  are  interested  on  behalf  of  their  parish),  either  that  the  appeal 
win  be  entered  and  tried  at  a  session  named,  or  that  it  will  be  entered 
and  an  application  made  to  respite  it.  The  appellant  should  also  call 
on  the  justices  who  take  the  recognizance,  to  forward  it  to  the  clerk  of 
the  peace,  that  it  may  be  ready  to  be  produced  at  the  hearing  of  the 
appeal. 


and  Judgment, }'~*l(  at  the  hearing  the  recognizance  is  dis- 
puted, it  should  be  produced  by  the  clerk  of  the  peace.  No  notice  of 
appeal  need  be  proved.  The  respondents  should  begin  by  showing  the 
reasons  for  disallowing  the  items.  The  judgment  may  be  either  to 
confirm  or  reverse  the  disallowance  or  reduction;  and  the  costs  in- 
cnned  by  parish  officers  on  any  such  appeal  may  be  given  to  them, 
payable  out  of  the  poor-rates  of  the  parish  (/).  The  ceriiarari  is  taken 
away  as  to  '*  orders  or  proceedings  "  of  general  or  quarter  sessions,  or 
justices,  made  or  had  under  50  G.  III.  c.  49  (m).  If  the  sessions  re- 
serve a  special  case,  it  is  not  too  late  when  it  is  called  on  for  argument, 
to  object  that  the  order  of  sessions  had  been  improperly  removed,  the 
certiorari  having  been  taken  away  (n). 

(i)  B.  T.  Kemi  (Jtutiee»),  and  R.  v.  (m)  Id.  lect.  5.    See  R.  v.  Bird  ei  ai. 

titex  {/u9(iee$),  ante,  p.  630.    In  nd-      2  B.  &  Aid.  522.    This  rale  waa  diaie- 


^  of  these  oases  did  the  statutes  on  garded  in  Re^,  v.  Foueh  and  Wailiitg^ 

v'luch  they  proceed  require  the  reoog-  2  Q.  B.  308. 

niianoe  to  be  entered  into  before  any  (ii)  See  2  B.  &  Aid.  524 ;  also  11 

pirtieidarjustioes,  or  the  justices  whose  Ad.  &  B.  80;    Burr.  8.  C.  112;    2 

•ct  was  appealed  against.  Nolan,  601 ,  4th  edit 
(0  50  G.  ill.  c.  49,  a.  2. 
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CHAPTER  XI. 


OF  APPEALS  AGAINST  ORDBB8  OF  REMOVAL. 


I 


k 


0BCTION8. 

l.^Qf  JUmioval,  mtdherHm  qftkt  Pitwer  toIUmt09e,oftke  Partiei Removailt, 
of  the  regmimte  EMmmnaHoiu,  qftke  Order  qf  Removal,  qftke  Sm^f- 
eUm,  SitecmiUm,  Abamdommemi,  emd  SupemUmg  efU:   ebn  tf  the 
TliiM  qfRemowii,  p.  710. 
W.^qfthe  Bight  rf  Appeal  mgalmti  mm  Order  ^  JTcmmI,  mtd  to  what  8e»- 
ekmes  omdkerem,  qf  the  Notice  qf  Appeal,  Statement  qf  Grotrndtef 
Appeal,  and  other  Mattere  neeeeearp  to  the  regular  Bxereite  rf  tkei 
Bight,  p.  736. 
III.— or  Settlement  bg  BMh,  p.  758. 
lY. — Of  Settlement  bg  Parentage,  p.  761. 
Y.^Qf  Settlement  hg  Marriage,  p.  764. 
Vl.^Cf  Settlement  bg  Apprentteeek^,  p.  771. 
yih^qf  Settlemmt  hg  Hiring  and  Service,  p.  788. 
Ylll.^Qf  Settlement  bg  Renting  a  Tenement,  p.  863. 
UL^Cf  Settlement  bg  Paging  Parochial  Tune,  p.  824. 
X.'^qf  Settlement  bg  Betate,  p.  828. 
XL— Q^  Settlement  bg  Serving  an  Annmal  Office,  p.  842. 
Xll.'^Qf  Settlement  bg  Achnowledgment,  ^'a.   bg  Certificate,  BeUqf,  or  Nta- 

egppeal  againtt  Order  iff  Removal,  p.  844. 
XIII.— Q^  the  Drialand  Determination  qf  Appeale  againet  Ordere  qf  Bemml ; 
tmd  herein  cf  AmtmdmeiaU  cf  Ordtre^  8fc.  bg  the  Seeeione,  p.  848. 


SECTION  I. 

Of  Orders  of  Removal. 

Power  to  remove  Paupers,  ktno  given,] — ^The  power  of  removing 
paupers  was  given  by  13  &  14  C.  II.  c.  12,  which  enacts,  bj  sect.  1, 
''That  it  shall  be  lawful,  upon  complaint  made(o)  by  the  chuithwardeos 

(o)  Thus  the  ''eomplidnt"  is  not  re-      Bedingham  {Imh.),  13  L.  J.  (M.  C.)  7b; 
quired  to  be  made  in  writing,  Reg,  ▼.       1  New  Sew.  C.  105,  WightmaM,Juoroo 
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or  oreneen  of  the  poor  (p)  of  any  parish  to  any  justice  of  the  peace, 
irithin  forty  days  after  any  such  person  coming  (».  e,  a  poor  person 
oamiog  from  one  parish  to  another)  to  settle  (q)  in  any  tenement  under 
tke  yearly  value  of  10/.»  for  any  two  justices  of  the  peace  (r),  whereof 
ooe  is  of  the  qnorum  of  the  division  where  any  person  or  persons  that 
are  [Ukely  to  be^  altered  now  to  "  actually  '*]  chargeable  to  the  parish 
shall  omne  to  inhabit  («)»  by  their  warrant  to  remove  and  convey  sach 


oath,  R.  T.  StanditJk  eum  Lo»fftree,  Birr. 
S.  C.  150:  bat  complaint  whether  written 
or  onl  niiiit  be  made  by  aU  or  a  majority 
of  the  eharcbwardens  and  overMeriy 
Ite^.  T.  ^leJts  (jMitieeg),  3  Q.  B.  800 ; 
12  L.  J.  (M.  C.)  29t  or  of  the  OYeneerfl, 
where,  as  in  some  townahipa  aapportiog 
their  own  poor,  there  are  no  churchwar- 
dens, or  at  least  by  one  or  more  of  them 
shown  to  act  on  behalf  of  the  rest,  and 
witii  their  consent,  Bef.  t.  Bedingham^ 
or  the  jostioes  hare  no  Jurisdiction  to  re- 
■Mva^  if  they  do,  and  the  objectioa  is 
taken  in  a  ground  of  appeal,  the  sessions 
moat  hear  evidence  offered  in  support  of 
it,  Botwitfastaading  a  ndtal  in  the  order 
of  removal,  that  a  complaint  was 
by  the  overseers,  &c.,  Beg.  v. 
(JwsKect),  1  New  Sees.  C.  438 
(Mich.  1844),  or  mimdamu9  Ues,  8,  C. 
In  Beg,  ▼.  Bedmgkam  (East,  1844),  the 
eompUint  was  in  writing  but  by  one  of 
the  overseers  only.  The  order  of  re- 
moral  recited  a  complaint  made  '*  by  the 
eeereetn  of  the  poor."  The  first  ground 
of  appeal  was,  that  the  order  was  not 
made  on  complaint  of  the  orerseers,  but 
of  J.  S.  only  described  as  one  ^them. 
Ai  the  application  was  admitted  to  be 
Blade  on  beka^qf  the  pariah  officers, 
•ad  wlt£  their  consent,  the  sessions  held 
tUa  point  for  respondents,  but  haTing 
qauhed  the  order  on  another  ground 
•ad  granted  a  case,  they  stated  tlie  above, 
Mkiog,  mfcr  aUa,  Whether  there  had 
been  snilleient  "  complaint  "  to  give  ju- 
tiafietion  to  make  tiie  order  ?  and  the 
Q.B.heid  then  had.  These  cases  (with 
Beg.  V.  Smeett  (/tctflcet),)  show  the 
cieet  of  sending  n  copy  of  the  written 
complaint  with  the  notice  of  charge- 
ability,  &c.  to  the  removing  parish,  to  be 
^t  of  inoreasing  tlie  difficulties  of  ap- 
pellants. * 

The  ejcmnbuMmiM  need  not  state  a 
eeeiplsint  to  have  been  made  before  the 
i«>ticcs,  Beg.  r.Boikerkom  (Ink,),  3  Q. 
B.  557,  558. 


(p)Only  thechnrehwardensor  overseers 
can  '*  complain.''  iVb/e,  by  22  6.  III.  c. 
83,  s.  7,  where  a  guardian  is  appointed, 
vie,  under  that  act  for  a  parish,  &cu 
forming  part  of  a  union  under  Gilbert's 
act,  the  overseers  are  not  to  interfere 
with  the  eare  and  management  of  the 
poor.  They  therefore  could  not  give 
notice  qf  appeal  against  an  order  of  re- 
moval. See  ^erPatteeont  J.,  1  New  Sess. 
C.  64,  on  ex  parte  Armleg  (Overteera\ 
Mich.  1840  (not  reported),  beine  cited 
in  Beg.  t.  Weat  Biding  Jnttieee  {Sprot- 
hrough  v.  AttereHfe),  1  New  Sess.  C. 
64.  Nor  iemble,  coidd  they  make  the 
con^lstnf  of  ohargeability. 

Ail  to  the  case  of  the  body  of  overseers 
not  being  complete  in  its  integral  parts 
and  so  not  competent  to  complain,  see 
Beg.  V.  Leomineter  (/iiA.),  13  L.  J.  (M. 
C.)  54  ;  1  New  Sess.  C.  80,  8.  C;  also 
Beg.  V.  Snrreg  {Juetieee),  (Allhaltowi 
▼.  Wimbledon),  13  L.  J.  (M.  C.)  86, 
decided  on  notices  of  appeal  also  directed 
to  be  given  by  "  the  churchwardens  and 
overseers." 

(g)  B.  V.  Birmingham  (Inh.),  14 
East,  251. 

(r)  Not  including  a  quarter  sessions, 
B.  V.  Bond,  2  Shower,  593. 

(«)  The  pauper  must  «  tnAeMf  "  the 
parish  at  time  of  taking  the  examination 
and  making  the  order;  and  should  appear 
on  the  examination  to  be  so,  Beg.  v. 
Botherham  {Inh,),  2  Q.  B.  657,  or  jus- 
tices have  no  jurisdiction  to  remove.  A 
man  may  **  come  to  inkabit"  within  the 
act,  though  not  intending  to  reside  per- 
manently, B.  V.  Wbolpit,  4  Ad.  &  B. 
205.  In  Beg,  v.  Botherham,  pauper's 
examination  was  thus  headed,  *'  examina- 
tion of  M.  V.  ^  the  township  of  Si, 
widow."  It  was  sworn  at  S.  before  the 
removing  justices,  and  stated  that  her 
three  children,  aged  seven  and  three  yeavs 
and  one  year,  '*  were  chargeable  to  S." 
Held  sufficient  to  show  all  the  paupers 
inhabiting  in  S.  at  the  time  of  the  ex- 


.  I 
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person  to  such  parish  (0  where  lie  was  last  legally  settled,  either  as  a 
native  householder,  sojourner,  apprentice  or  servant,  for  the  space  of 
forty  days  at  the  least,  unless  he  shall  give  sufficient  security  for  the 
discharge  of  the  parish,  to  be  allowed  by  the  said  justices ;"  subject  to 
an  appeal  by  any  parties  thinking  themselves  aggrieved,  to  the  next 
quarter  sessions  for  the  county  (u).  By  two  subsequent  enactments, 
1  J.  IL  c.  17,  s.  3,  and  3  W.  &  M.  c.  11,  s.  3,  the  forty  days  contioit- 
ance  in  a  parish,  which  was  intended  by  13  &  14  C.  II.  to  confer  a  set- 
tlement, was  to  be  accounted  from  the  time  of  the  pauper's  delivering  a 
notice  in  writing  to  the  parish  officers  of  the  house  of  his  abode  and 
number  of  his  family ;  but  now  by  35  6.  111.  c.  101,  s.  3,  no  person 
coming  into  any  parish,  &c.  shall  be  enabled  to  g^in  any  settlement 
therein  by  delivery,  &c.  of  such  notice  (x). 

Since  1795,  the  legislature  has  confined  the  power  of  removal  to 
parties  actually  chargeable  (y) :  for  instance,  to  persons  not  merely 
asking,  but  obtaining  relief,  and  from  one  of  the  parish  officer8(x). 
The  only  persons  who  can  now  be  removed  to  their  places  of  settlement 
as  **  actually  chargeable,"  without  being  so  in  fact,  are  persons  con- 
victed of  felony  (a),  or  as  rogues  and  vagabonds,  idle  or  disorderly  per- 
sons under  the  vagrant  act  (5),  or  who  appear  to  two  justices  of  the 
division  where  they  reside,  upon  oath  of  one  witness  at  least,  to  be  of 
evil  fame  or  reputed  thieves,  not  being  able  to  give  a  satisfactory  accoant 
of  him  or  herself,  or  of  his  or  her  way  of  living  (c). 

Again,  as  by  the  new  poor  law  (d),  relief  given  to  or  on  account  of  the 
wife,  or  to  or  on  account  of  any  children  under  the  age  of  sixteen,  not 
being  blind  or  deaf  and  dumb,  is  to  be  considered  as  given  to  the  hus- 
band of  such  wife,  or  to  the  father  of  such  child  or  children,  as  the  case 


k  \ 


amination  (see  R.  v.  Binegar,  7  East, 
377,  IL  V.  Harberton,  13  East,  311,  and 
pogi),  though  the  atatement  of  chai|^e- 
ability  was  not  anffideiit  to  prove  that 
fact,  Reff.  ▼.  Lidford  (/fiA.),  1  New 
C.  Sess.  244,  without  other  eridenoe. 

By  7  &  8  Vict  c.  101,  a.  56,  the  work- 
houae  of  every  union  or  pariah  ahaU  for 
the  purposes  of  relief,  M^^tonen/  and  re- 
punfol,  or  burial  of  poor  persona,  be  con- 
sidered as  tiiuaied  in  iheparith  to  which 
each  poor  person  respectively  to  be  re- 
lieved, removed,  &c.y  or  otherwise  oon- 
cerned  in  any  such  purpose,  it  or  htut 
bitm  ehargtabU, 

(t)  But  not  to  an  extra-parochial 
place,  Brideweli  (/nA.),  and  Clerken^ 
well  {Ink,),  Salk.  486,  or  from  it,  Dean 


Florett  (Ink.),  and  Linton  {Ink.], idA97^ 
(«)  Aa  to  the  present  jnriadiction  over 

appeals  from  pariahea  in  boroogbs  pot 
being  counties  of  themaelves,  but  litTing 
aeparate  quarter  sessions,  see  onte,  p.>* 

(s)  See  4  B.  J.  406,  29th  ed. 

(y)  35  G.  III.  c.  101,  8. 1. 

{z)  R.  V.  Kmgnoood,  Bbit.  Sett.  Cm. 
392 ;  and  Grtoi  Bodwm  v.  WUeot,U, 
163.  A  pamper's  having  property  of  a  few 
pounda'  value  does  not  make  him  w» 
«  aetnally  chargeable  "  if  he  hu  "M 
for  and  had  relief  as  above,  B.  ▼•  ^^ 
tkiU  (Ink,),  2  B.  &  C.  847. 

(«)  35  G.  III.  c.  101,  s.  5. 

(*)  5  G.  IV.  c.  83.  s.  20.    Sse  t^- 

(c)  35  G.  in.  c.  101,  s.  5. 

(rf)  4  &  5  W.  IV.  c.  76, «.  i6. 
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may  be,  the  husband  or  father  so  situated  may  be  remoTed  as  "  actually 
cbai]|;eable."  The  like  is  the  condition  of  a  man  who  having  married 
aAer  14th  August,  1834,  a  woman,  having  at  her  marriage  a  child  or  chil- 
dren, whether  legitimate  or  not,  if  relief  is  given  to  or  on  account  of  such 
child  or  children  not  being  sixteen  years  old,  and  the  mother  being 
alive  («)•  The  situation  of  a  widow  having  a  child  under  sixteen  (/), 
aod  of  the  mother  of  an  illegitimate  child  which  is  under  sixteen,  and  if 
female  is  unmarried^  to  or  on  account  of  whose  children  relief  is  given, 
if  similar  (g). 

But  children  of  a  man's  wife  bom  during  her  former  marriage,  and 
above  seven  years  of  age,  are  not  removable  with  her,  and  the  after-taken 
husband  to  the  place  of  his  settlement,  unless  it  be  also  theirs;  for 
4  &  5  W.  IV.  does  not  go  so  far  as  to  change  their  settlement,  at  least, 
before  their  attaining  sixteen  (A).  It  is  also  held  that  children  between 
the  ages  of  seven  and  sixteen  years  of  a  wife  who  has  married  again, 
may,  if  resident  with  their  mother  in  the  family  of  their  step-father,  and 
cfaaigeable  to  bis  parish,  it  not  being  their  own  place  of  settlement,  be 
removed  to  the  parish  of  their  late  father's  settlement,  to*be  supported 
there  by  their  step-father  (t). 

This  law  applies  to  legitimate  children  born  since  14th  August,  1834 ; 
and  a  bastard  bom  since  that  date  seems  to  **  have  andyb//ou;*'  the  mo- 
ther's settlement  (i.  e,  as  it  seems,  what  she  had  at  the  birth,  or  has  from 
time  to  time  acquired  since,  either  in  her  own  right  or  by  subsequent 
marriage  before  the  child  attains  sixteen,  and  if  a  girl  is  unmarried  {k)^) 
till  those  events  respectively  occur,  or  till  settlement  in  his  own  right  is 
obtained.  If  the  mother  has  no  settlement,  they  seem  to  be  settled  ex 
necessitate  where  born. 

A  child  was  born  bastard  before  14th  August,  1834,  in  C,  of  a  woman 


(e)  Id,  s.  57.  See  Lanff  v.  Spieer,  T. 
&  6r.  S58 ;  1  M.  &  W.  129,  only  de- 
cuUd  that  after  the  mother  of  a  bastard 
child  marries,  the  liability  of  the  pnta- 
tive  father  ceases,  at  least  while  the  mo- 
ther't  husband  has  ability  to  support  it : 
perCMerufye,  J.,iii7  Ad.&B.825.  Qu, 
if  relief  to  snch  a  child,  being  blind,  or 
detf  and  dumb,  wonld  be  r^ef  to  the 
hatband  under  ss.  56,  57. 

if)  Id,  s.  56. 

ig)  Id,  B,  71. 

(h)  H.  T.  Waltkamttow  (/iiA.),  6  Ad. 
ft  E.301;  8,  C.  1  N.  &  P.  460.  Theob- 
kct  of  the  act  is  not  so  much  to  keep 
the  children  with  the  mother  as  to  make 
the  bnaband  pay  their  maintenance.  See 


per  Cbleridg€,  J.,  id,  305.  Semb.  chil- 
dren bom  bastards  brfore  the  act  passed, 
viz.  before  14th  Ang.  1834,  may,  while 
living  in  the  family  of  their  mother's 
after-acquired  husband  (and  being  per- 
haps his  children),  be  remOYod  from  it 
and  sent  to  their  mother's  settlement,  at 
least  after  passing  the  age  of  nurture. 
See  Reff.  ▼.  Wendnm  (iM.),  7  Ad.  &  E. 
821. 

(0  So  held  notwithstanding  4  &  5  W. 
IV.  c.  76,  s.  57;  Reg,  ▼.  Sttffford  (/iiA.), 
1  P.&D.414;  8,  C.  lOAd.  &£.  417; 
Reg,  ▼.  Coeioei  (Ink,),  id,  S.  P.  417. 

(A)  Reg,  ▼.  St.  Mary,  NeuHngtom,  12 
L.  J.  (M.  C.)  68. 
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who  afterwards  married  and  lived  with  her  husband  in  K.,  having  Idt  the 
child  behind  at  nurse  in  W. ;  becoming  chargeable  there  under  the  age  of 
sixteen,  it  was  removed  to  G.  where  under  the  law  in  force  at  its  birth, 
it  had  acquired  a  settlement  by  birth.    The  removal  was  held  right  (I), 

Unmarried  women  being  with  child,  are  no  longer  removable  assacA(si}, 
t. «./  unless  really  chargeable ;  and  though  the  words  of  4  &  5  W.  IV.  c 
76,  s.  69,  are  limited  to  unroarried(jft)  women,  and  do  not  include  the  case 
of  a  married  woman,  who  in  her  husband's  lifetime  is  pregnant  under  sacb 
circumstances  of  his  absence,  as  would  make  the  child,  when  bom,  by 
law  a  bastard,  she  seems  within  the  spirit  of  that  provision,  and  for  the 
same  reason,  viz,  that  no  bastard  is  now  deemed  to  be  settled  in  the  place 
of  its  birth,  but,  on  the  contrary,  in  that  of  its  mother's  settlement  (o). 
Accordingly,  an  order  of  removal  of  a  female  and  her  illegitimate  child, 
under  sixteen  years  of  age,  born  before  marriage,  may  adjudicate  geoe- 
rally  the  settlement  of  both  mother  and  child  to  be  in  the  parish  c^  the 
mother's  settlement  (/?)• 

Some  relatumskips  prevent  actual  separation  of  parties  on  removals 
taking  place  under  the  poor  laws.  Thus  a  child  under  seven  yean  old, 
wheresoever  settled,  must,  on  its  mother's  removal,  be  sent  with  her  for 
nurture  (q) ;  and  can  in  no  case  be  separated  from  her,  even  if  she 
consent  or  wish  it  (r). 

It  seems  clear,  that  if  a  husband  and  wife  are  shown  to  be  living  to- 
gether at  the  time  when  either  becomes  chargeable,  the  consent  of  one 
of  them  will  not  authorize  their  separation  by  order  of  removal.  Thus, 
even  where  the  husband  had  no  settlement,  his  consent  only  was  held 


(0  Being  consiitent  with  4  &  5  W.  IV. 
c.  76,  8.  57;  JUff,  ▼.  Wendr&n  (iiiA.)>  7 
Ad.  &  £.  824,  cited  bj  Patieion,  J. 
See  4  Q.  B.  585. 

(m)  Inclading  widows ;  and  tee  JS. 
T.  Great  Yarmouth,  8  T.  R.  68.  8Ut. 
4  &  5  W.  IV.  c.  76,  ••  69,  repeals  that 
part  of  35  6.  III.  c.  lOI,  s.  6,  which 
had  subjected  them  to  remoral  bj  de- 
claring them  '*  actually  chargeable ;"  as 
to  which,  see  JR.  ▼.  Aiveiey,  3  East, 
563. 

(fi)  it.  ▼.  Or9at  yarmoutkt  8  T.  R. 
68. 

(o)  4  &  5  W.  TV.  e.  76,  s.  71.  See  JR. 
T.  Tibbenhamt  9  East,  388. 

{p)  Reg.  y.  SkipMion  on  Stour,  13  L. 
J.  (M.  C.)  128 ;  1  New  Sess.  C.  230. 
The  mother  being  also  born  illegitimate 
before  14th  Angost,  1834,  was  settled  in 
her  place  of  birth. 

(q)  Wangford  ▼.  Brandon,  Carthew, 


449 ;  2  Salk.  482,  but  the  parish  where 
the  chUd  U  settled,  if  its  settlement  be 
different*from  its  mother's,  moft  rcim- 
horse  to  that  in  which  it  is  with  its  mo- 
ther, the  expenses  which  they  mut  in  the 
fiist  instance  pay  on  acooont  of  it ;  8.  C* 
R.  ▼.  SajnnumdMam,  Fortesc.  R.  307.  Ai 
to  obtaining  such  rdmbursement  by  order 
of  two  JQstices,i2.  r,  Hemlingtm,  1  Dong. 
9 ;  Cald.  6 ;  Skemumburg  ▼.  Bolaef, 
Carth.  279.  Qu.  howeTcr,  if  jnstica 
are  obliged  to  make  such  order  before 
the  place  of  settlement  of  the  child  ii 
decided,  4  B.  &  Ad.  298,  JL  v.  MiddU- 
use  (Juitieei).  As  to  the  age  of  mir/irrf, 
see  Litt.  aect.  123 ;  5  T.  R.  471 ;  Fo<- 
ter,  70  ;  4  C.  &  P.  236. 

(r)  Reg.  ▼.  Bhvtingkam  (Ink.),  5  Q. 
B.  210;  13  L.  J.  (M.  C.)  1.  S.  C; 
Siefreth  ▼.  Wa^ord,  2  Sess.  C.  89. 
See  1  P.  &  D.  421 ;  it.  y.  BuekUbwry, 
1  T.  R.  164. 
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insufficient  to  justify  the  wife's  removal  to  her  maiden  settlement  («) ; 
and  a  very  learned  judge  has  stated,  that  a  wife  living  with  her  husband 
caDoot,  though  chargeable,  be  separated  from  him  by  an  order  of  re- 
moval, even  by  mutual  consent  {t). 

However,  in  a  previous  case,  where  a  husband  having  no  settlement, 
aod  his  wife  were  examined^  and  both  consented  that  she  and  their 
children  should  be  removed  to  the  place  of  her  maiden  settlement ;  that 
removal  was  upheld  on  the  general  ground  that  the  husband's  consent 
eotitled  them  to  the  benefit  of  the  wife's  maiden  settlement  (ii) ;  so 
where  the  husband  had  no  settlement  and  became  lunatic  (x). 

Bot  where  the  husband  was  born  in  Scotland  (^),  and  had  not  ac- 
quired a  settlement  in  England  or  Wales,  she  and  such  of  her  children, 
as  are  still  part  of  their  family,  must  be  removed  by  order  to  Scotland, 
&c.,  with  him,  under  the  acts  (infra,  p.  716),  and  cannot  even  with  his 
consent  be  removed  to  her  maiden  settlement  (2). 

The  principle  of  not  separating  husband  and  wife,  who  are  residing 
together,  was  adhered  to  in  a  case  where  the  husband  was  com- 
mitted in  execution  for  100  days  in  the  same  parish  where  he  had 
lived  with  his  wife.  By  the  prison  rules  she  might  have  occasional 
access  to*faim :  she  became  chargeable  in  the  same  parish  during  his 
'  confinement :  he  supported  her  by  work  afler  he  came  out ;  an  order 
for  her  removal  to  S.,  her  husband's  settlement,  made  during  his  impri- 
^ftonment,  was  held  bad  (a). 

On  the  other  hand,  a  married  woman  becoming  chargeable  in  her 
hatband's  absence,  e,  g,,  if  abandoned  by  him,  &c.,  may  be  removed 
to  the  place  of  his  settlement  if  known  (5),  of'if  not,  to  that  of  her 
maiden  settlement  (c) ;  for  it  will  not  be  presumed,  without  express 
proof,  that  the  husband  was  resident  m  the  removing  parish,  or  that  he 


(«)  Riff.  T.  Letdt  (/ffA.)f  WoMMon  v. 
Leedt,  13  L.  J.  (M.  C.)  107 ;  1  New 
Sew.  C.  257,  S,  C. 

(0  See  per  Bayley,  J.,  4  B.  &  Aid. 
&01. 

(«)  Betides,  the  hnaband  was  not 
■Iu>wii  to  be  living  with  the  wife,  R.  v. 
^Aom  {Ink,),  5  East,  113.  As  to  con- 
KQt  of  husband  only,  see  R,  v.  BoMt- 
Wm  (/hA.),  4  East,  103,  where  he 
vas  a  foreigner  and  had  not  acquired  a 
"ettlement. 

(')  R.  V.  Sioeitom,  5  B.  &  Ad.  546. 

(y)  Or  in  Ireland,  Man,  Scillj,  Guem- 
<C7  or  JerMj.  Qu.  as  to  Aldemey ,  Sark, 
Sbetlasd,  &c.  ? 


(i)  R.  T.  Leed9  (Ink,),  4  B.  «e  Aid. 
498  ;  R.  T.  Carleton,  Burr.  S.  C.  813. 

(a)  The  eonnrthan  between  her  and 
the  husband  remained  to  a  certain  degree. 
It  was  argued,  that  the  order  would 
make  her  a  vagrant  if  ahe  returned  to 
B.,  while  the  husband  not  being  charge- 
able there  after  his  liberation,  could  not 
be  removed  %  S.  Reg.  ▼.  Stogumber 
(/nA.),'.9  lA^T  &  E.  622  ;  1  P.  &  D. 
409. 

{b)  R.  ▼.  Hiffher  JVatton,  Burr.  S,  C. 
162. 

(c)  R.  T.  HarberioHf  13  East,  311 ; 
R.  ▼.  Cotiin§iham,  7  B.  &  C.  615. 
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was  not  resident  in  that  to  which  the  removal  was  made  (J).  The 
widow  of  a  man  having  no  settlement,  is  properly  removed  to  her  maideo 
settlement  (e). 

At  the  time  when  a  party  could  be  removed,  if  likely  to  become 
chargeable,  it  was  held,  that  a  servant  hired  for  a  year,  who  married 
during  the  year,  could  not  be  removed  from  his  service  on  complaint  of 
any  but  his  master  (f) ;  but  since  hiring  and  service  have  ceased  to 
confer  a  settlement,  a  servant  being  actually  chargeable,  seems  remov- 
able by  order  on  complaint  of  parish  officers.  A  person  who  rents  a 
tenement  of  lOZ.  or  higher  value,  may,  on  becoming  actually  charge- 
able to  the  parish  in  which  it  is  situate,  be  removed  at  any  time  before 
the  settlement  is  complete  (t.  e.,  during  the  first  year),  to  the  place  of  hi? 
last  legal  settlement  (g). 

Some  persons,  though  not  settled  in  the  parish  where  they  are  charge- 
able, are  irremovable  therefrom  :  e.  ^.,  certificated  persons  (A);  casual 
poor  detained  by  sickness,  as  well  before  as  after  order  of  removal  made 
and  suspended  (t)  ;  persons  having  estates  in  the  parish  in  which,  or 
within  ten  miles  whereof  they  reside  (^);  and  parties  who  have  no  1^1 
settlement,  or  none  that  can  be  discovered  (/),  or  who  have  lost  it  by 
the  destruction  of  their  township  or  parish  (m).  * 

Removal  of  Natives  of  Scotland,  Ireland,  Jersey,  ^-c]  -The 
existing  law  for  removing  a  person  born  in  Scotland,  Ireland,  Man, 
Scilly,  Jersey,  or  Guernsey,  who  is  not  settled  in  England,  but  becomes 
'*  chargeable  to  any  parish  there  by  reason  of  relief  given  to  himself  or 
herself,  or  to  his  wife,  or  to  any  legitimate  or  bastard  child,"  is  con- 
tained in  8  &  9  Vict.  c.  117  (n).     That  act  provides,  that  from  and 


(d)  St,  MichaeVM  (Bath)  ▼.  JVtmney, 
Stra.  544  ;  R.  ▼.  Iron  Acton,  Bur.  Set. 
C.  153 ;  K.  ▼.  Stockton,  5  B.  &  Adol. 
546.  And  see  pott.  Settlement  by  Mar^ 
riage. 

(f)  St,  Gilet^e  ▼.  St.  MargareVe, 
Foley,  251  ;  4  Barn's  J.,  29th  ed.>  428. 

(/•)  Farringdon  v.  Wittg  {Ink.), 
Salk.  527.  A  servant's  marrying  was 
held  not  to  enable  a  justice  to  discharge 
him  for  it,  and  so  dissolve  the  service, 
Bnrr.  Set.  C.  322. 

(p)  R.  V.  Ampihill,  2  B.  &  Cr.  847 ; 
this  was  held  otherwise  beftlM 35  6.  III. 
c.  101,  on  the  implication  arising  on  13 
&  14  Car.  II.  c.  12,  s.  1,  as  to  tene- 
ments of  the  value  of  10/.  or  upwards. 

(A)  See  Ch.  XI.  Sect.  12. 

(t)  R,  V.  Oldland,  4  Ad.  &  £.  929 ; 
R.  V.   St,  Lamretice,  Ludlow,  4  B.  & 


Aid.  660 ;  A.  v.  St,  Jamet,  m  Bury  St. 
Edmunde,  10  Bast,  25. 

(k)  As  to  these,  see  poet,  Settlemeat 
bg  Eftate, 

(0  Per  Abbott,  C.  J.,  In  R,  v.  5«;*- 
ton-an-the'HUl,  next  page. 

(m)  S.  C.  and  see  the  Halet  Ores 
eaeee,  next  page. 

(fi)  This  act  repeals  11  6.  IT.  A  1 
W.  IV.  c.  5,  which  was  permanent  u  to 
natives  of  Gnemsey  and  Jersey,  and  3  & 
4  W.  IV.  c.  40.  which  was  last  continaed 
by  7  &  8  Vict.  c.  42,  except  so  fcr  o 
either  of  them  repeals  any  former  set, 
and  except  orders  made  under  the  nme. 
Thns  the  removal  of  natives  of  Scotlsad, 
Ireland,  Man,  Scilly,  Guernsey,  or  Jff- 
sey,  by  poster  as  veupwUe  under  17  G. 
II.  c.  5.  59  G.  III.  c.  12.  and  5  G.  IV. 
c.  83,  a.  2,  which  were  repealed  bjSA 
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after  8th  Aug.  1845,  every  such  person,  his  wife,  and  any  child  so 
cfaar^^ble,  shall  be  liable  to  be  removed  respectively  to  Scotland,  &c., 
by  warrant  of  two  justices  when  satisfied  of  the  liability  of  such  person, 
and  if  they  see  fit.  The  complaint  must  be  made  by  the  guardians  of 
the  parish  or  union  comprising  it,  and  in  the  absence  of  such  guardians 
by  the  overseers  (o). 

A  person  born  in  England  or  Wales,  of  Scotch  or  Irish  parents, 
acquires  a  settlement  there  by  birth,  to  which,  after  emancipation  by 
ceasing  to  become  part  of  his  father's  family,  he  may  be  removed  with 
his  own  family  (p). 

To  what  place  Removal  should  take  place.] — No  pauper  can  be  le- 
gally removed  from  or  to  any  place,  for  which,  whether  extra-parochial  (q) 
or  within  a  parish  (r),  no  overseers  are  appointed,  or  rates  levied  for 
maintenance  of  its  own  poor ;  or  even  to  a  parish^  if  no  overseers  are 
appointed  for  it,  gud  parish,  but  it  is  divided  into  townships,  each  sup- 
porting its  own  poor,  and  having  overseers  appointed  for  it  («). 

The  place  of  settlement  is  that  of  the  last  legal  settlement  (/).  Thus 
if  a  man*s  last  acquired  settlement  be  in  a  township  maintaining  its  own 
poor,  should  it  cease  to  be  a  township,  e.  g.y  from  all  the  houses  being 
taken  down,  and  overseers  being  no  longer  appointed,  he  is  irremovable, 
for  he  can  no  longer  be  sent  there,  and  his  previous  settlement  is  extin- 
guished («).  If  a  man  is  bom  in  a  place,  extra-parochial  at  the  time, 
the  making  it  a  township  by  statute  and  appointing  overseers  for  it,  will 
not  make  him  removable  there,  by  conferring  a  settlement  on  him  (x). 


4  W.  IV.  e.  40,  is  not  revived,  but 
nitiTes  of  Sark,  Aldemey,  Shetland,  &c. 
teem  to  removable.  See  1  Nolan ,  268 ; 
2  id.  237.  The  enactment  in  Scotland 
for  removing  English  or  Irish  paupers 
tbence,  is  8  &  9  Vict.  c.  83,  s.  77. 

(o)  By  8  &  9  V.  c.  117,  s.  3,  the  per- 
son to  whom  the  warrant  of  removal  is 
(letiTered,  has  every  person  mentioned 
in  it  in  his  custody,  with  power  of  a 
constable  in  every  place  through  which 
be  puies  in  due  execution  of  the  warrant. 

{p)  Reg,  V.  Pretton  (Ink.),  12  Ad.  & 
B.  822 ;  10  L.  J.  (M.  C.)  22 ;  See  R, 
▼.  CZoe/M  {Great),  3  B.  &  Aid.  410. 

(q)  Detm,  Fbrett  qf,  v.  Lmton,  Salk. 
468 ;  R.  Y.  Durham,  Burr.  Set.  C.  35. 

{r)  R.  V.  Tamwarth,  Cald.  28  ;  R.  v. 
Swalelife,  id.  248. 

(«)  R.  V.  Cartmel,  2  Ad.  &  E.  562, 
^  orerseers  of  all  the  townships  may 
join  in  appeal  against  it,  calling  them- 


selves overseers  of  the  parish,  S.  C. 

(0  Anon.  2  Salk.  473. 

(tf)  R.  V.  Saighion'On'the-Hill,  2  B. 
&  Aid.  62  (Case  of  Glover etone  at  Chetter 
Caatle) ,  the  converse  of  Reg.  v.  TiptoHf 
3  Q.  B.  215,  which  see  pott,  (Settle- 
ment  by  Birtli).  See  the  Halet  Owen 
ea»e»,  where  a  parish  was  divided  into 
townships,  each  of  which  afterwards 
rosintained  its  own  poor,  R.  v.  Salop 
{Justices),  3  B.  &  Ad.  910 ;  R.  v.  Old^ 
burg  {Townehip),  4  Ad.  &  E.  167  ;  the 
decision  in  which  is  said  per  Cur.  in  Reg. 
V.  Tipton,  3  Q.  B.  215,  to  have  pro- 
ceeded on  the  ground  that  a  settlement 
in  the  parish  is  not  a  settlement  in  the 
whole  parish,  and  also  in  every  part  or 
township  in  it,  equally  and  to  the  same 
extent ;  see  also  Reg.  v.  Hunnington, 
13  L.  J.  (M.  C.)  24. 

(x)  R.  V.  Oakmere  {Inh.),  5B.Sc  Aid. 
577,  Delamere  Forest  ease. 
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The  mere  fact  of  a  parish  being  in  two  counties  is  no  reason  for  coo- 
sidering  Uie  part  in  each  county  as  a  separate  parish  (y). 

By  statute  (43  £l.)f  a  churchwarden  is  an  overseer  for  the  whole 
parish ;  so  that  whether  it  is  in  one  or  more  counties,  a  pauper  may  be 
removed  to  it,  though  such  churchwarden  acts  as  overseer  for  the  whok 
parish,  under  an  appointment  as  overseer,  by  justices  of  one  county 
only  (z). 

A  removing  parish  maintaining  its  own  poor  may  be  estopped  from 
saying  the  order  is  a  nullity  for  beiug  directed  to  a  place  not  maiotaio- 
ing  its  own  poor,  by  having  acted  on  the  order  in  delivering  the  pauper, 
&c.,  and  afterwards  resisting  an  appeal  against  it  (a).  The  parish  of 
Uywell  had  no  parish  officers  of  its  own,  but  contained  three  hamlets, 
one  of  which  was- named  Treganmaur.  Each  maintained  its  own  poor, 
and  appointed  its  own  churchwardens  and  overseers.  An  order  of  re- 
moval directed  to  **  the  churchwardens  and  overseers  of  the  parish  of 
Llywell  '*  was  served  on,  and  the  pauper  delivered  to  the  overseers  of  the 
hamlet  of  Treganmaur,  who  gave  notice  of  appeal,  describing  them- 
selves as  '*  churchwardens  and  overseers  of  the  hamlet  of  Treganmaur, 
in  the  parish  of  Llyweli.*'  The  sessions  refused  to  hear  the  appeal  for 
the  variance  between  the  order  of  removal  and  that  notice ;  but  the  hear- 
ing was  compelled  by  mandamust  for  the  respondents  having  served  the 
order  on  the  overseers  of  Treganmaur,  precluded  themselves  from  object- 
ing, to  the  appeal  or  notice,  that  they,  though  appellants,  were  not 
named  in  the  order  (6). 


(y)  R,  ▼.  Salop  (Jtuticet),  3  B.  &  Ad. 
910. 

(r)  R.  ▼.  Merevall,  Burr.  S.  C.  661. 
See  R.  ▼.  BramthaWf  id,  98,  that  an  order 
of  remoTal  from  a  part  of  a  parish  in 
one  coanty,  to  another  part  of  it  in  an- 
other, muat  on  the  face  of  it  show  those 
parts  to  be  distinct  townships  or  Tills, 
separately  maintaining  their  own  poor. 

(a)  Reg.  ▼.  Westmoreland  (Jtuiieet), 
12  L.  J.  (M.  C.)  113. 

{b)  R.  V.  Carmarihenthire  (Jueticet), 
4  B.  &  Adol.  563. 

The  parish  of  Bishop's  Wearmouth 
has  no  overseers  of  its  own  ;  each  of  the 
seven  townships  in  it,  including  one  q/* 
the  tame  name  aa  the  parith,  appointing 
separate  overseers.  Another  township 
was  named  Bishop's  Wearmouth  Panns. 
A  removal  was  made  to  the  township  of 
B.  W.  P.  bj  an  order  directed  (mis- 
takenly) to  the  churchwardens  and  over- 
seers of  the  parish  of  B.  W.    The  over- 


seers of  B.  W.  Panns  admitted  the  paa- 
per  to  be  settled  in  that  township,  but 
refused  to  receive  him  under  the  order 
as  directed,  except  on  some  terms  of 
foregoing  some  costs  of  maintenaDoe« 
which  were  refused.     Whereupon  the 
removing  officer  took  the  pauper  imi 
the  order  to  the  churehwsrden  of  the 
parish,  who  received  the  pauper  ioto 
the  workhouse  of  the  township  of  fii- 
shop's  Wearmouth.    That  township  »« 
held  entitled  to    appeal,   as   *' parties 
aggrieved"  by  the  order,  though  not 
mentioned  in  it ;  for  as  the  parish  to 
which    it  was    directed  was   timil^7 
named,  the  township  might  ressoDably 
apprehend,  that  if  they  did  not  appeal, 
the  order  would  estop  them  from  show- 
ing on  a  future  occasion  that  the  pauper 
was  not  settled  there:  R.  ▼•  Bisivf 
Wearmtmih  {Townsh^),  5  B.  &  Adol. 
942 ;  R.  V.  Kirkbg  Stephen,  Bnrr.S.  t. 
664,  was  reUed  on  by  the  court ;  in  whjdi 
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By  7  &  8  Vict.  c.  101 , 8.  70»  on  request  by  any  party  to  any  proceed- 
ings before  justices  in  petty  or  special  sessions,  or  out  of  sessions  under 
that  act,  or  any  act  required  to  be  construed  as  one  act  therewith,  that 
any  person  be  summoned  to  appear  as  a  witness,  a  justice  may  summon 
such  person  to  appear  and  give  evidence  on  the  matter  of  such  pro- 
ceedings. If  he  does  not  appear  on  the  summons,  then  on  proof  on 
oath  of  its  personal  service,  and  of  payment  or  tender  of  reasonable 
expenses  of  his  attendance,  a  justice  may  compel  it  by  warrant  (d). 

Though  the  examination  of  the  pauper  is  not  essential,  and  a  valid 
order  may  be  made  on  other  testimony  («),  yet  on  complaint  made  of 
his  chargeability,  the  magistrate  should  endeavour  to  procure  his  atten- 
dance at  the  petty  sessions  (/).  If  from  age,  illness,  or  infirmity,  he  is 
unable  to  attend  them,  one  magistrate  acting  for  the  district  (g)  where 
he  is,  may  take  his  examination,  and  after  his  report  of  it  to  another 
like  justice,  they  may  adjudge  the  settlement  and  make  the  order  (A). 
Both  justices  must  in  every  case  be  present  at  the  examination,  and 
should  sig^  it  when  written  down  (t).  Only  the  justices  who  take  the 
examination  can  make  the  order  (A). 

Since  4  &  5  W.  IV.  c.  76,  s.  79,  every  such  examination  must  be 
taken  in  writing  in  order  to  sending  the  copy  as  there  directed. 

There  is  no  longer  any  distinction  as  to  the  strictness  necessary  to 
be  observed  in  an  '*  examination  "  and  a  statement  of  "  grounds  of  ap- 
peal *'  (/),  though,  at  the  time  the  fifth  edition  of  this  work  appeared,  the 


cue  it  was  decided,  that  if  a  parish  aod 
a  township  within  it,  maintaining  its  own 
poor,  have  the  tame  name,  an  order  of 
removal  directed  to  the  parish  will  desig- 
nate the  township,  which  shonid  appeal 
accordingij,  to  prerent  the  order  heing 
conclnsiTe. 

Bat  if  an  order  be  misdirected  to  the 
officers  of  a  township  within  a  parish, 
where  the  parish  maintains  the  whole 
poor,  the  order  should  be  amended  at 
sessions,  and  its  misdirection  forms  no 
ground  of  appeal.  12.  ▼.  Binpley,  A  B. 
&  Adol.  567,  D. ;  and  see  R.  ▼.  Denbigh^ 
thin  (Juttieet).  1  B.  &  Ad.  616. 

(d)  Jostioea  having  express  power  by 
13  Car.  II.  to  make  a  warrant  of  re- 
moTal,  have  incidental  power  to  take 
Uie  examinations  necessary  to  get  at  the 
requisite  facts,  per  Lord  Kenyoftf  3  T. 
R.  731 ;  R,  V.  BrUvell  (JnA.),  and  see 
Lambard,  Bk.  1,  Ch.  21,  p.  209.  Such 
"warrant"  is  not  a  ministerial  but  a 
judicial  act,  rested  on  the  evidence  before 


them.  Reg.  ▼.  Rogere  and  oiherSf  12 
L.  J.  (M.  C.)  50.  Nor  wiU  it  be  dis- 
turbed by  mandamus  to  take  fresh  eri- 
dence,  &c.  8.  C, 

(«)  R,  ▼.  Boffworth,  Cald.  179 ;  R.  ▼. 
WyJtet,  Stra.  1092 ;  Andr.  238. 

if)  R,  V.  Tavistock  {Inh.),  3  D.  & 
R.  427,  as  to  corrupt  omission  to  do  so, 
S.  C, ;  R,  V.  Hawarth,  2  Bott,  640. 

Iff)  Sic  in  act. 

(A)  49  G.  III.  c.  124,  s.  4.  The 
order  so  made  need  not  state  the  special 
facts,  B,  ▼.  Ail  Saints,  South  Lynn,  4 
M.  &  S.  354.  See  9  Bast,  101,  R.  t. 
Rverdon, 

(0  R.  ▼.  Stansted  Motmt  Fitehet,  2 
Salk.  488  ;  JR.  t.  Wyies,  supra. 

{i)  R.  ▼.  Coin  St,  Aldwins,  Burr. 
Set.  C.  136. 

(/)  See  10  Ad.  &  E.  688,  in  Reg,  ▼. 
West  Riding,  Yorkshire  {Justices), 
{Clinton  V.  Birstwith),  and  1  Q.  B. 
830,  per  Coleridge,  J.,  2  Q.  B.  531. 
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former  was  Tiewed  with  more  iDdulgence,  on  one  groaod  among  others, 
that  the  improper  act  of  the  removing  justices  should  not  injure  the 
respondents  (m).  The  act  4  &  5  W.  IV.  intended  that  all  practicable 
particularity  should  be  given  to  the  examination  (n),  and  the  object  of 
the  recent  decisions  has  been  to  prevent  experimental  removals  on 
imperfect  statements  which  might  leave  one  party  free  to  prove  any 
case,  and  wholly  mislead  the  other  (o). 

If  the  examination  of  each  witness  does  not  by  its  heading  (or  caption ) 
and  its  jurat  taken  together,  show  unequivocally  that  it  was  sworn  before 
justices  having  jurisdiction  to  take  it  on  oath  (p),  there  is  good  ground 
of  appeal ;  nor  is  such  defect  cured  by  the  regular  heading  or  jurat 
of  any  other  subsequent  examination^  though  on  the  same  sheet  of 
paper  (9). 

But  a  wife  and  children  may  be  properly  removed  to  her  maideD 
settlement  on  examinations  disclosing  it,  though  one  of  them  (the  hus- 
band's) is  intituled  as  touching  his  lawful  settlement,  her  own  being 
intituled  in  the  same  way,  and  only  one  other'  being  headed  as  to  the 
settlement  of  the  husband  and  wife  and  their  children  ;  for  inquiry  into 
the  husband's  settlement  was  requisite  to  found  the  proceeding,  and  till 
it  was  shown  that  it  could  not  be  discovered,  hers  was  immaterial  (r). 

As  chargeabiiity  is  the  foundation  of  an  order  of  removal  (f),  the  ex- 
amination must  contain  sufficient  legal  evidence  that  the  pauper  was 
actually  chargeable  to  the  removing  parish,  t.  «.,  had  in  point  of  fact 
been  relieved  by  it  in  money,  &c.  (t)  and  a  mere  statement  by  a  relieving 
officer  or  pauper,  that  he  is  '' chai^eable  "  or  "  actually  chargeable" 
will  not  suffice,  that  being  a  mere  conclusion  of  law  (<). 

The  chargeabiiity  should  exist  before  and  at  the  time  of  making  the 
order.  Where  the  examination  and  order  are  dated  on  the  same  day, 
there  is  of  course  no  ground  for  presuming  any  charge  of  the  circum- 
stances of  the  pauper  (u).  It  is  sometimes  said  that  a  pauper  charge- 
able on  the  day  when  the  examination  was  taken  may  no  longer  be 


(mi)  Coleridge,  J.,  in  R.  y.  Kehedom 
(Ikh.),  5  Ad.  &  E.  S87,  691 .  Approred 
per  Cur.  in  R.  ▼.  Derbyehire  Jveticee 
{CattMon  v.  Bradwelt),  6  Ad.  &  £.  893. 

(fi)  I>ict.irt/llaflw,J.,llAd.&E.629. 

(0)  Per  Lord  Demtnan,  11  Ad.  &  E. 
624,  626. 

(p)  e,  g.,  jastioefl  of  the  coantj  being 
also  the  remoTinoiutices  Jtey.T.fi^Ai/wfofi 
on  Stottr,  13  L.  J.  (M.  C.)  128  $  1  New 
Sen.  C.  230,  8.  C,  Order  qnashed  on 
this  ground  of  appeal. 

<S)  8.  C. 


(r)  R.  V.  Leeds  (InA.),  13  L.  J.  (M. 
C.)  107  ;  8.  C.  nam.  Watktwyf.Ltedt, 
1  New  Sess.  C.  257.  Order  qawhed,  bot 
in  part  onlj,  and  on  other  grooods. 

(*)  Reg.  T.  Black  CaUeritm  (W). 
10  Ad.  &  B.  679,  see  id.  704. 

(0  Reg.  T.  High  BieHngton,  13  L. 
J.  (M.  C.)  74 ;  no  roch  strictneM  fof- 
meriy,  e.  g.,  R.y.  Bineger,  7Eut,37r; 
or  even  as  late  as  Reg.  ▼.  Bleei  CeUer- 

(«)  Pte  Lord  DmiMOT,  2  a  B.  R. 
588,  note,  Reg.  ▼.  Ratherem  (M.). 
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«o  at  the  time  of  making  the  order  of  removal  on  some  sabsequent  day  (x). 
However  where  an  order  of  removal  adjudged  that  the  paupers  were  last 
legally  settled  in  M.  N.,  the  parish  M.  N.,  to  which  the  removal  was 
made,  objected  as  appellants  that  there  was  no  adjudication  of  a  present 
settlement  in  their  parish.  Lord  Ellenborough  said,  that  the  order  re- 
ferred to  the  time  of  the  complaint  made,  and  the  court  could  not  intend 
an  intermediate  settlement  (in  this  case  an  intermediate  acquisition 
of  means  of  living)  between  the  hearing  of  the  complaint  and  the  making 
the  order  of  removal  (y).  It  seems  that  it  would  be  for  the  appellants 
to  show  such  change  in  the  pauper's  circumstances  between  the  dates  of 
the  examination  and  order.  When  a  year  had  elapsed  between  the 
sluing  the  order  by  the  justices  and  its  execution  by  the  officers, 
Lord  Kenyan  said,  there  might  be  some  we^ht  in  that  objection^  if  the 
circumstances  of  the  pauper  had  been  altered  (z).  Where  removing 
justices  adjourn  their  meeting  in  order  to  make  the  order  of  removal, 
that  adjournment  should  be  entered  by  their  clerk. 

The  word  ''  examination,"  though  in  the  singular  number  in  4  &  5 
W.  IV.  c.  76,  s.  79,  means  all  the  evidence  elicited  before  the  justices 
relative  to  the  settlement  (a) ;  so  that  if  the  whole  of  such  evidence  is 
oot  stated  in  the  copy  sent  to  the  respondents,  it  would  be  a  good 
ground  of  appeal,  though  the  evidence  on  which  they  adjudicated  ap- 
pears, and  the  evidence  of  one  witness,  which  was  not  acted  on,  is  all 
which  is  omitted  (5). 

Facts  sought  to  be  established  before  removing  justices  must  be 
established  by  legitimate  evidence  only.  Thus,  it  is  a  good  ground  of 
appeal  against  an  examination,  if  it  fails  to  show  that  the  best  evidence 
was  produced,  or  its  absence  properly  accounted  for  before  them  by 
lo«,  destruction,  &c.  (c),  or  if  the  matter  stated  in  it  as  evidence  of 
settlement  is  hearsay  (^),  without  other  legal  evidence  of  it  also  appear- 


(«)  See  oonYene  stated,  3  Q.  B.  403, 
^oAesoK,  J. 

(r)  A.  V.  Btn^or,  7  East,  377,  880. 

(<)  K.  V.  LUmmmio  {Ink.),  4  T.  R. 
473. 

(i)  See  pw  Pattittm,  J.,  Reg,  ▼. 
Bkck  Calitrton  (Jmk.),  10  Ad.  &  E. 
$79  5g2. 

ii)  R!r,  OutweU  (iiiA.),  9  Ad.  &  E. 
^6.  Ace.  in  R.  ▼.  LWwd  {Jnh,),  1 
^ew  Sett.  C.  146,  per  Coleridge,  J. 

(0  Reg,  T.  MiidenkaU  (Inh.),  2  Q. 
°*  M7.  The  settlement  rested  on  a 
previoQs  order  of  removal  nnappealed 
HuatU    The  examination  stated  that 


pauper  had  been  removed  bj  order  of 
jttstioea,  but  did  not  show  that  that  order 
was  produced  and  proved  before  the  re- 
moving jastioes,  or  that  it  was  there 
shown  to  have  been  lost  or  destroyed. 
The  parol  evidence  of  the  order  was  held 
improperly  received  by  the  removing 
justices.  Order  of  sessions  confirming 
the  order  of  removal  was  quashed. 

(d)  Reg,  v.  Lydeard  St.  Lawrence, 
(/«A.),  11  Ad.  &  E.  616,  a  birth  settle- 
ment was  set  up  by  the  party  himself, 
swearing  he  was  bom  in  the  appellant 
parish,  *'  as  be  had  heard  and  believed." 
Ground  of  appeali  that  it  was  not  proved 
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ing  on  the  examination  (e\  or  if  it  can  be  known  only  by  heanay  (/), 
e.  g.j  where  pauper's  lather  swore  that  the  place  of  settlement  of 
his  father  was  £.,  as  he  had  heard  his  father  say,  and  belieTed 
to  be  true,  and  that  he  had  heard  his  fiither  say  he  had  received  relief 
from  the  overseers  at  E. ;  and  pauper  swore  that  Aw  Other's  place 
of  settlement  was  at  £.,  as  he  had  heard  him  say,  and  believed  to  be 
true  {g).  But  inadmissibility  of  evidence  from  personal  incapacity  is  no 
objection  to  the  examination,  if  it  was  not  made  known  to  the  remov- 
ing justices  at  the  time  (A). 

The  examination  must  state  on  the  (ace  of  it,  either  expressly  or  by 
fair  and  reasonable  intendment  (t),  every  fact  necessary  to  give  the 
justices  jurisdiction  to  remove,  and  primd  fade  to  justify  them  in  lo 
doing :  tnz.— every  (act  essential  to  make  up  some  known  ground  of 
removal  in  right  of  a  given  settlement,  or  the  order  will  be  quashed  tt 
the  sessions,  if  the  defect  of  evidence  is  pointed  oat  by  a  sufficieot 
ground  of  appeal  {k). 

Thus,  in  every  case,  the  examination  mast  show  the  pauper  to  '*  in- 
habit" the  parish  or  township,  &c.,  from  which  he  is  to  be  removed  tt 
the  time  of  the  examination  taken,  and  order  of  removal  made(/): 


or  let  forth  on  otth  *<  of  anj  credible 
witneH "  when  or  where  he  wu  bom. 
Q.  B.  held  that  this  oljection  ihoidd 
prerefl  at  aetaioiia  to  qnaah  the  order. 

(e)  Rtg.  ▼.  Tttkmry  {Ink.),  11  Ad.  & 
E.  615,  n.,  and  per  Coleridge,  J.,  H. 
630.  Sembief  the  admission  of  eome 
heanay  evidence  would  not  vitiate  the 
examination,  if  it  alio  contains  legal  eri- 
dence  anfllcient  to  warrant  the  removal, 
S,  C. 

if)  Rep.  V.  BiMhworik  (AU.).  2  Q. 
B.  476,  wliere  a  man  twore  he  waa  bom 
illegitimate  at  S.  Ground  of  appeal  was 
that  the  examination  fomiahed  no  legal 
eridence  of  a  birth  settlement.  Sessions 
were  held  right  in  qoashing  the  order 
without  hearing  respondent's  witnesses. 

(p)  Rep,  V,  Bceleemll  Bierhw  (/nA.), 
11  Ad.  &  E.  607.  Ground  of  appeal 
was  that  the  order  was  bad  and  inopera- 
tive, and  the  examinations  on  which  it 
was  made  "  defective  and  insnlBcient  to 
groand  and  support  the  same.*' 

(A)  Reg,  ▼.  Altemun  {ink.),  10  Ad. 
&  E.  699.  Case  of  a  conYicted  felon 
(whose  examination  might  be  taken  now). 
The  case  of  lunacy,  &c.t  is  similar  fai 
principle. 

(i)  7  East,  389,  394 ;  R,  ▼.  Griap,  3 
Q.  B.  808,  Lord  Dernium. 


(i)  See  2  Q.  B.  493,  554,  and  Af. 
▼.  Lgdemrd  8t.  Lawre$u»t  11  Ad.  &  B> 
616.  The  examination  stated  an  ap- 
prenticeship and  aerrieein  appellant  pa* 
rish  with  A.  H.,  a  third  person,  witfaoet 
alleging  the  mmier*9  eomaemt.  Held  bad 
on  a  ground  of  appeal  stating  that  it  did 
not  appear  that  examinant  served  A.  H> 
with  consent  of  the  master,  or  in  anj 
other  way  under  any  indeatare  of  ap- 
prenticeship, endUng,  "and  saidexaBisa- 
tions  are  too  general,  and  are  waatiof 
in  sufficient  partieularity  in  each  of  the 
last-mentioned  respects.*'  Order  of  sea- 
sons confirming  order  of  removal 
nhed,  Reg.  ▼.  Siomeieigh  (M.).  2 
L  530 ;  Mteg.  v.  Aliemm  (M.).  10 
Ad.  &  E.  699. 

(0  Reg.  V.  RotkerUm  (M.),  2  Q* 
B.  557,  n.,  admitted  that  a  restdenea  ia 
D.  shown  thus,  **  W.  T.  of  the  towaaUp 
of  D.,"  gave  justices  jnrisdictioa  tore* 
more,  lUg.  v.  West  Ridimg,  Yerktkin, 
(Jueiieee),  12  L.  J.  (M.  C.)37;  Stf- 
V.  RotkerUm,  2  Ad.  ft  E.  557,  S.  F. ! 
but  see  Reg.  ▼.  Fhekiem  (iM.),  2  Q.B. 
535—539.  •'  Of"  imports  dwelling  is 
at  the  time,  see  Reg.  v.  TbieemdeMoiAer, 
8  Ad.  &  E.227,  remarlLedoo  perO»--2 
Q.  B.  539.    See  mUe. 
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and  ia  every  case  of  hiring  and  service  (m),  or  of  apprenticeship  (n), 
that  he  has  resided  at  least  40  days  in  the  same  parish  during  the  year 
of  socb  service  or  apprenticeship.  So,  with  even  more  particularity 
in  the  case  of  renting  land  or  a  house,  see  poii* 

Again,  in  every  case  of  hiring  and  service,  the  examination  must 
show  not  only  that  the  servant  was  single  or  unmarried,  but  was  also, 
according  to  3  &  4  W.  &  M.  c.  1 1.  s.  7,  <<  without  child  or  children  " 
at  the  time  of  hiring,  or  he  might  be  a  widower  with  a  child  (o). 

Again,  an  examination  setting  up  a  settlement  by  renting  a  tenement 
should  state  the  landlord's  name  (p),  the  time  for  which  it  was  rented  (q\ 
pajnoent  of  rent  to  the  amount  of  10/.  if  the  settlement  is  claimed 
nnder  6  G.  IV.  c.  57  and  1  W.  IV.  c.  18  (r),  or  of  the  whole  year's 
rent,  if  claimed  under  59  6.  III.  c.  50  («) ;  a  residence  of  forty  days  in 
the  parish  during  the  term  of  occupation  of  land  or  buildings,  not  being 
a  house,  under  the  yearly  hiring  (/) ;  or  in  the  case  of  renting  a  house, 
a  residence  in  it  of  forty  days  during  the  year,  or  longer  period  of  rent- 
ing it  («),  and  that  such  residence  was  under  the  yearly  hiring  (x), 

Examinations  which  set  up  a  settlement  by  payment  of  rates,  must 
show  the  party  to  have  been  **  charged  with  **  them  as  well  as  to  have 
paid  them  (y). 
Though  proof  that  pauper  was  settled  in  C.  by  apprenticeship  was 


(m)  Seff,  T.  StMeleigh  (£iA.),  2  Q. 
B.&30. 

(«)  Beg.  ▼.  Ploekiam  (hUk.),  2  Q.  B. 
535;  jR.  f.  Weit  Biding,  Yorkthire, 
[huiicet),  12  L.  J.  (M.  C.)  37,  n. 

(o)  R,  w.  WpwumdJkam  (inh.),  2  Q. 
B.  541 ;  Reg.  t.  Sherbwrn  {Hh.),  id. 
5^1  n.,  8.  P.,  held  oo  groandi  of  appeal 
Ktting  up  a  like  lettlement,  Reg,  t. 
LniM  {Recorder^  id,  547,  n. ;  Rig,  ▼. 
^.  PnTtf  Covemi  Gardm,  1  New  Sees. 
C.20. 

(p)  Reg.  V.  Poniejraet  {Recorder),  2 
^  B.  548. 

(?)  Reg.  ▼.  mddleton  im  TeetdaU,  10 
Ad.  &  E.  688,  reUed  on  per  Ckt.  2  Q. 
B.&(M. 

(r)  Reg.  ▼.  Weii  Riding,  rorkehire, 
(Jutieea),  {Drighiingiam  v.  Pudseg),  2 
<iB.50&. 

(t)  Reg.  Y.  Leedi  (/iiA.).  13  L.  J. 
(M.  C.)  88,  peaper  stated  that  in  May, 

1820,  be  becuDe  tenant  of  a  home  in  K. , 
forayev,  at  the  rent  of  19/.,  and  re- 
>i^io  it  from  that  time  till  1st  Oct. 

1821,  and  paid  rent  for  the  whole  time 
of  tbe  tenancy.  Examination  held  inauf- 
Went.         ' 


(i)  Reg.  t.  Leeds  (Ink.),  tvpra. 

(«)  '*  Rent  and  occupy "  a  honae 
does  not  ahow  reeidenee  in  it,  8,  C.  Reg. 
r.  Old  Siraiford  (Inh.),  2  Q.  B.  513; 
"  occupying  "  a  honae  doea  not  ahow  re- 
aidence  in  it,  Reg,  ▼•  Si,  Margarete,  RO" 
cheeter,  2  Q.  B.  533.  Where  two  tene- 
menta  are  rented  at  the  same  time,  each 
being  of  a  Yalue  nnder  10/.  a  year,  forty 
days*  residence  at  the  same  time  during 
occupation  of  both  must  appear,  Reg,  t. 
Hwleg  {Ink.),  1  New  Sesa.  C.  397. 

(«)  The  following  examination  waa 
held  not  aufllciently  explicit  of  the  latter 
reqniaite  aince  1  W.  IV.  c.  18.  '*  In 
July,  1839,  I  let  a  honae  in  the  pariah 
of  S.  to  the  pauper  at  the  rent  of  10/. 
per  annum,  he  occupied  and  resided  in 
the  house  till  July,  1841,  and  paid  me 
the  whole  of  the  rent  during  that  time," 
Reg.  ▼.  St.  Sepulchre,  Nottingham, 
(Inh.),  1  New  Seas.  C.  400;  Reg,  ▼. 
Leede  (inh,),  13  L.  J.  (M.  C.)  88,  m- 
pra, 

(g)  Reg.  t.  St.  Olave,  Southwark 
(/fU.),  13  L.  J.  (M.  C.)  161.  See  poet, 
sect.  IX.  of  this  Chapter. 
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once  let  in  on  mere  statement  in  the  examinations  that  **  Us  father 
belonged  to  G/'  {x),  that  has  been  since  denied ;  and  where  an  exami* 
nation  only  stated  that  the  pauper  had  often  heard  her  busbaod  saj 
that  his  place  of  settlement  was  in  £.,  the  sessions  were  held  wrosg  in 
admitting  evidence  of  his  having  acquired  a  settlement  there,  by  hiring 
and  service  (a). 

It  is  now  held  that  where  a  settlement  depends  on  a  single  ^t  which 
must  be  known  to  a  pauper  (^.j^.,  residence  in  a  parish  during  a  service, 
&c.,  being  unmarried,  &c.,  at  time  of  hiring,  &c.),  it  must  be  specificallj 
stated  in  the  examinations  {b) ;  but  equivalent  expressions  will  often 
suffice  (c),  as  *'  covenant  indenture*'  for  **  indenture  of  covenant"  when 
used  in  contradistinction  to  a  parish  indenture  {d). 

If  the  facts  lead  to  the  conclusion  that  the  pauper  has  at  various  tima 
acquired  several  settlements  in  the  parish  to  which  the  removal  is  made, 
e*g>f  by  birth, and  afterwards  by  hiring  and  service,  &c.,  the  whole  sbonki 
be  stated  on  the  examinations;  for  matters  not  so  stated  cannot  be  proted 
at  the  trial  of  the  appeal  (tf),  and  an  examination  which  states  a  case  of 
relief  by  appellants  will  show  sufficient  ground  of  removal,  though  it 
also  contains  an  imperfect  statement,  and  no  other,  of  an  actual  settle^ 
roent  by  hiring  and  service  in  the  appellant  parish  (/*)• 

The  examination  (whether  it  consist  of  the  depositions  of  one  or  more 
witnesses)  should  contain  within  itself  such  sufficient  statement  of  facts 
importing  a  settlement,  as  shows  power  in  the  justices  to  make  the  order 
of  removal ;  for  a  meagre  statement  is  hazardous  (g).  Where  a  complaint 
by  overseers  is  regularly  brought  before  magistrates,  who,  after  hearing 
evidence,  make  an  order  of  removal  on  examinations  which  do  not 
accurately  describe  either  parish ;  they  do  not,  however,  act  without  juris- 
diction, so  that  neither  examination  or  order  will  be  removed  by  ceriw- 
rari  to  quash  them  on  that  ground  only  (A). 

It  is  only  where  facts  necessary  to  constitute  a  settlement  are  stated 
one  way  or  other  in  examinations  or  grounds  of  appeal,  but  such  state- 
ment is  objected  to  as  not  sufficiently  epecific^  e.  ^.,  in  not  stating  dates. 


(z)  R.  ▼.  Kelvedon  (Jmh.),  5  Ad.  & 
E.  S87. 

(a)  Reg,  ▼.  SoiivUU  (Inh.),  I  Q.  B. 
828. 

(b)  Reg,  t.  Pilkimffiom  (iM.).  13  L. 
J.  (M.  C.)  61. 

(c)  8.  C.  Where  facts  stated  were 
held  equivaieni  to  a  categorical  statement 
of  a  ''hiring''  which  did  not  appear. 
Also  per  Lord  Denman,  2  Ad.  &  £.  544, 
and  1  New  Seas.  C.  404  ;  bat  tee  hit  ez- 
prettiona  the  other  way,  2  Ad.  &  E. 


517;  and  5  Tjr.  232. 

(d)  Reg.Y.CkmienfeHkHeif,^' 
J.  (M.  C.)  49. 

(«)  See  Reg.  ▼.  Camrou,  t  Q.  B* 
3S0,  n. 

00  so. 

(g)  See  H.  T.  WddUtm  m  ThMi, 
10  Ad.  &  E.  688,  and  per  P^tiaim.  h 

(A)  Rtg,  w.  Bmeit  (Jwdfem),  12  L  h 
(M.  C.)  29;  3  Q.  B.  800,  ^.  a  Sm 
Reg.  T.  BeUen,  1  Q.  B.  66. 
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Ac,  so  as  to  make  out  a  complete  settlement  on  the  (ace  of  it,  that  the 
sessions  are  called  on  to  judge  whether  there  is  sofficient  particularity, 
or  whether  there  is  a  substantial  variance,  t.  «.,  one  likely  to  mislead  (t). 

Some  time  or  date  of  the  apprenticeship,  renting  a  tenement,  hiring 
and  service,  &c.,  or  birth,  which  justices  are  called  on  to  remove,  is  in 
general  necessary  to  be  stated  in  the  examinations  (k). 

An  examination  which  alleges  a  certificate  of  chargeability  as  evidence 
of  that  fact,  must  state  it  to  have  been  sealed  with  the  seal  of  the  guar- 
dians (/) ;  and  semble^  to  have  been  signed  by  their  presiding  chairman 
and  countersigned  by  their  clerk  (m),  or  the  order  should  be  quashed. 
It  seems  insufficient  to  state  that  the  certificate  was  signed  and  sealed 
in  the  manner  directed  by  the  statute,  though  the  year  of  the  reign, 
chapter,  and  section  are  stated  (n). 

Material  variance  between  the  examination  and  the  proof  of  it,  adduced 
it  the  sessions,  is  as  fatal  as  a  variance  between  grounds  of  appeal  and 
the  like  proof  (o). 

It  seems  that  the  examination  of  a  pauper  who  dies  soon  after  it  is  taken, 
and  before  removal,  or  before  order  made  for  his  removal,  may  be  acted 
on  by  the  same  justices,  so  as  to  remove  his  wife  and  family  under  it,  if 
his  death  is  shown  by  an  additional  examination,  and  also  on  the  face  of 
the  order  itself,  and  is  proved  by  oral  evidence  at  trial  of  the  appeal  (p). 

Lastly.  The  jurat  of  the  examination  should  state  that  it  was  sworn 
before  two  justices ;  though  where  it  was  stated  to  be  sworn  before  one 
thus,  '<  sworn  before  me,*'  and  added,  "  I  hereby  certify,  &c.,''  but  was 
i^ed  by  two,  the  examination  was  held  good,  as  the  jurat  might  refer 
to  each  separately  (q). 


(0  Pott,  p.  751.  Reg,  V.  VTett 
iK&^,  rork$kir€  {Juttieea,  in  CHnton  t. 
Bintviih),  10  Ad.  &  E.  685  ;  Reg,  v. 
Bridgwater  (Ink.),  10  Ad.  &  E.  693 : 
tt  explained  by  Coleridge^  J.,  11  Ad.  & 
K.  621, 629.  In  Reg.  v.  Wett  Riding, 
^orktkire(juMiieei,  in  Dartony,  Bame- 
^)f  Mich.  1842,  12  L.  J.  (M.  C.)  36, 
^  examination  atated  that  panper  waa 
^■d  apprentice  to  W.  T.,  ^the  town- 
ilup  of  D.,  '*  and  went  to  and  resided 
>th  Mid  W.  T.  for  abont  three  yean 
uui  half/' not  adding  in  D.  Seaaiona 
^Vtthed  the  order  for  this  want  of  par- 
ticularity in  the  examination  without 
bearing  eridence,  and  Paiteeom,  J.,  held 
*ey  were  right, 

{k)  Reg,  ▼.  Lgdeard  St.  Lawrence 
(^.)»  11  Ad.  &  E.  616 ;  Reg,  v.  Mid. 
^tUm  in  Te«r<lff/e  (Mk.),  10  Ad.  Sc  E, 
^8 ;  R.  T.  Bridgwater  (/nA.),  10  Ad. 
^^.m;  R.  T.  Stowfard,  2  Q.  B.5S6; 


R,  T.  Charliury  and  Waleott,  3  Q.  B. 
378. 

(/)  So  held  on  6  &  6  Vict.  c.  57,  t. 
17;  (which  aeema  repeated  qnttad  hoe  in 
7&8  Vict.  c.  101,  a.  67,  and  ached.  C.) 
Reg.  ▼•  Farthinghoe  (JfiA.),  1  New  Sesa. 
C.  238. 

!m)  See  the  acta  in  last  note, 
n)  Reg.  ▼.  Whitley ,  Upper  (Inh.), 
II  Ad.  &  E.  90,  poet;  Reg.  r.  St.  John, 
Margate  (Inh.Y  poet,  S.  P. 

(o)  R.  ▼.  Wett  Riding,  Yorkehire 
{Juetieu),  10  Ad.  &  E.  685,  atated, poet, 
p.  751,  n. ;  a  later  atage  of  thia  case  waa 
Reg.  T.  CUnt  (Jnh.),  poet. 

Ip)  See  4  Bnm,  29th  ed.  1070 ;  R. 
V.  Eriewett,  3  T.  R.  707. 

(q)  Reg.  ▼.  Silketone  (Inh.),  2  Q.  B. 
520. 

Examination  atated  diligent  enquiry 
by  overaeera  to  find  the  aettlement  of 
the  father  and  mother  of  J.  M.,  and  hia 
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The  following  is  the  form  of  an  order  (properly  warranty  ante,  p. 
7 11)  (r)  of  removal : — 

County  qf  Salop,  \To  the  chorehwardeiiB  and  oveneert  of  the  poor  of  the  periih  of 
to  wit.         J      Preston  Gabbals  [or,  townsUp  of  — —  (r),]  in  the  nid 
ooanty  of  Salop*  and  to  the  chnrchwardena  and  oferaeen  of  the  poor  of  die  piriik 
of  Astley  Abbots,  In  the  same  eonnty,  and  to  each  and  every  of  thesA  («). 

Upon  the  complaint  (t)  of  the  churchwardens  and  orerseers  (/)  of  the  poor  of 

the  parish  of  Preston  Gabbals  aforesaid  («),  [or,  township  of ,  omitting  ckurek' 

wardtntf  aikdijg)1  unto  ns  whose  names  are  hereunto  set  and  seals  aflixed,  beisg 


settlement  or  the  place  of  his  birth,  but 
that  neither  settlement  oonld  be  sscer- 
tained.  They  then  showed  the  maiden 
■ettlement  of  the  wife,  to  which  place 
she  and  her  children  were  removed  by 
order,  stating  her  to  be  L,  M.  the  wife 
of  J.  M.,  and  were  held  good,  thoagh 
not  exelndtog  as  J.  M.'s  place  of  birth, 
Scotland,  Ireland,  Man,  Jersey,  or 
Guernsey,  though  had  he  been  born  in 
either  he  would  have  been  liable,  by  3 
&  4  W.  IV.  c.  50,  s.  2,  to  have  been 
passed  there  with  such  children  as  had 
not  gained  a  settlement  in  England. 
Reg,  V.  Xeedf  (/fiA.),  WomMoh  v.  Leeds, 
1  New  Sess.  C.  257  ;  13  L.  J.  (M.  C.) 
107. 

(r)  Need  not  add,  **  maintaining  its 
own  poor,"  Reff.  v.  Boiherkam  {Ink.), 
12  L.  J.  (M.  C.)  17;  see,  however,  JR. 
V.  Bramghaw,  Burr.  Set.  C.  98. 

(»)  Seep.  718.  The  order  must  be  di- 
rected  to  the  churchwardens,  &c.of  both 
parishes,  or  will  be  quashed,  St.  Oeorge'e 
V.  St.  Olme'e,  2  Salk.  493.  They  may 
be  described  as  churchwardens,  &c.  of 
the  **  parish,  toymehip,  or  divirion^*  of 
U,  R.  V.  Ulveretome{Inh.),  7T.  R.  564. 
See  R.  V.  Bakrimg,  Bur.  S,  C.  321. 
Where  a  township,  &e.  maintains  its 
own  poor,  having  overseers  under  13  & 
14  C.  II.  c.  12,  the  order  may  be  di- 
rected to  them  only,  though  it  has  also 
church  or  chapelwardens ;  for  they  are 
not  overseers  es  officio,  as  churchwar- 
dens in  parishes  are,  by  43  El.  c.  2. 
See  R.  V.  North  Riding,  Yorkehire  {Jue- 
ticet),  and  churehwardene  and  overtetrt 
qfSgton,  6  Ad.  &  E.  863.  Sessions 
may  amend  a  direction,  calling  a  town- 
ship a  parish,  R,  v.  Amlweh,  4  B.  &  C. 
757,  or  strike  out  surplusage.  See  In- 
dex, tit.  Amendment, 

The  county,  borough,  or  other  juris- 
diction, t.  g.  •*  Holland,  or  parts  of 
Holland,"  one  of  the  three  divisions  of 
Lincolnshire,  judicially  noticed,  R.  v. 
/ioum,  Bur.  S.  C,  39,  or  town  of  South - 


wold,  R,  V.  Somthwotd,  id.  143,  or  bo. 
rough  and  town  or  parish  of  Andovcr, 
R.  V.  Andover,  Cald.  373,  in  the  mtrpn 
is  that  in  which  the  removing  psriih  h 
situate :  so  that  if  referred  to  in  the  body 
of  the  order  as  '*  said  county,"  it  is  part 
of  it,  and  will  aid  it,  even  to  the  extent  of 
showingthe  removing  justices  to  bate  js- 
risdiotion,  no  other  county  being  aimed. 

Reg.  V.  Caeterton  (AU.)*  ^  New  Sea. 
C.  449 ;  8.  C.  14  L.  J.  (M.  C.)  5,S.  P. 
R.  V.  Holbeek,  1  Burr.  Set  C.  198 ;  JL 
V.  St.  Mar^e,  Leieotter,  I  B.  &  Aid. 
327.  fiteent,  if  any  other  county  sppesiL 
R.  V.  Moor  CriteheU,  2  East,  66 ;  leeS 
T.  R.  178 ;  R.  v.  ChUoereeoton,  R.  f. 
Stepney,  Burr.  Set.  C.  23 ;  but  mis- 
take in  a  direction  of  the  name  of  the 
parish  does  not  subject  the  order  to  re- 
moval by  certiorari  to  be  quashed  in  Q. 
B.,  R.  V.  Bucko  (Jmticeo),  12  L.  J.  (M. 
C.)  29. 

An  order  wo  directed  to  the  "  over- 
seers of  the  parish  of  Poole,  or  town  ttd 
county  of  Poole,"  the  name  of  the  piruh 
being  **  St  James's,  in  Poole,"  and  H 
being  the  only  one  in  Poole.  Hdd 
immaterial,  JR.  v.  Thpeham,  7  East,  466. 

An  order  for  removal  by  which  mo- 
ther and  son  are  removed  to  the  sime 
parish  in  right  of  independent  and  dif- 
ferent settlements,  is  not,  therefore,  oe- 
oessarily  bad,  R.  v.  AU  Saintt,  A>»- 
cwf/e-on-TViie  (JiU.),  1  Q.  B.  428, 
contra,  Stra.  471,  Chewton  v.  Comptm 
Martin. 

7)  As  to  complaint,  ante,  p.  710. 

[ti)  This  statement  of  complaint  msde 
by  the  parish  officers  is  necessary ;  for 
the  magistrates  have  no  power  to  re- 
move without  complaint,  Andr.  361,  it> 
V.  Hareleg,  or  on  complaint  of  any  other, 
per  Holt,  C.  J.,  Weeton  Riven  v.  Si. 
Peter's,  Marlhorough,  2  Salk.  492, «./.. 
individual  rate  payers,  R.  v.  CMeck  end 
another,  12  Ad.  &E.  161. 

(jf)  See  6  Ad.  &  E.  863,  in  note  (». 
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two  of  ber  majetty*!  jiuticei  of  the  peace  m  tmdfir  (y)  the  nid  coanty  of  Salop, 
one  of  na  being  of  the  qvomm  (z),  that  A.  B.,  M.  hia  wife,  H.  B.  their  aon,  agtd 
«M*  jfemra  (a),  E.  B.  their  daughter,  aged  fire  yeara,  and  C.  B.  their  daughter, 
aged  three  yeara  (e),  [or,  a  peraon  unknown  (d),]  have  come  to  inhabit  (e)  in  the  aaid 
puiah  of  Preaton  Gnbbala,  not  having  gained  a  laat  legal  aettlement  there  (i2) ;  and 
that  the  aaid  A.  B.,  M.  hia  wife,  and  H.  B.,  E.  B.,  and  C.  B.  their  children,  are 
aetnaliy  chargeable  to  the  aaid  pariah  of  Preaton  Gnbbals ;  we,  the  aaid  jnaticea  upon 
doe  proof  made  thereof,  aa  well  upon  examination  of  the  aaid  A.  B.  on  oath  (e), 
as  otherwiae,  and  likewiae  upon  due  coosideration  had  of  the  premiaea,  do  ad- 
judge the  aame  to  be  true  (/)  ;  and  we  do  likewiae  adjudge  that  the  lawful  settle- 
neat  of  them  the  aaid  A.  B.,  M.  his  aaid  wife,  and  H.  B.,  E.  B.,  and  C.  B.  their  aaid 
I,  ia  in  the  aaid  pariah  of  Aatley  Abbota,  in  the  aaid  county  of  Salop  (jf). 


(y)  «'  qfor  ybr**  will  suffice,  nmb. 
JL  T.  OwUom,  Salk.  474,  but  "(ffthe 
eounty"  will  not,  R.  t.  Vpim,  Sett. 
&  Rem.  27. 

(z)  See  anie,  p.  616.    The  authority 
of  the  magistratea  ahould  be  thua  ez- 
pfessly  ahown,  aa  it  cannot  be  auppHed 
by  implication.  Anon,  Salk.  473;  Wial- 
Um^.Okeaieffield,  5  Mod.  322.   Aa  to 
the  qoorum,  by  26  G.  II.  c.  27,  no  order 
iliall  be  aet  aside  for  not  ezpreasing  that 
one  of  the  magistratea  ia  of  the  quorum, 
(a)  The  wife  and  children  nnui  in 
general  be  named,  unleas  unknown  and 
•0  itated,  Flixton  t.  Royzton,  1  Seas. 
Cu.  11.     Order  of  removal  of  three 
Ben  named,   '*  with   their  familieif^' 
qiaashed  for  that  uncertainty,  fVangford 
T.  Brtatdon,  Carthew,  449 ;  Salk.  482, 
528 ;  ibid.  4  Bum,  J.,  29th  ed.   1076. 
The  established  rule  is,  that  when  chil- 
dren are  aent  under  thdr  father'a  settle- 
oieat,  either  their  respective  agea  muat 
be  let  out  to  ahow  they  are  so  young 
(sir.  nmder  zeven),  aa  not  to  have  been 
ct|nble  of  gaining  a  aettlement  for  them- 
■dves,  or  there  muat  be  an  ezpreaa  ad- 
jodieation  of  their  having  gained  no 
other  settlement;    and  an  order  waa 
qoashed  aa  to  children  whose  agea  (and 
aaaiea)  were  not  atated,  R,  v.  BowUng, 
Barr.  S.  C.   177,  and  in  Re  Morten, 
1  New  Seaa.  C.  69.   But  where  an  order 
«••  for  the  removal  of  a  man  and  hia 
vife  (who  were  named),  and  **  their  four 
diildren"   (omitting  namea  and  agea), 
CoUridge,  J.,  aaid,  this  waa  not  a  defect 
zfiperent  on  the  face  of  the  order,  R,  v. 
WUkemwiek,  6  Ad.  &E.  273. 

As  to  preanmiog  partiea  to  be  of  the  age 
of  nurture  and  ao  irremovable,  aee  it.  v. 
Brington,  7  B.  &C.546,  and  other  caaea, 


4  B.  J.  29  ed.  1076,  and  R,  v.  Bramzhaw, 
Burr.  S.C.  98.  Semble,  if  they  had  known 
their  namea,  &c.  the  omission  ahould  be 
atated  aa  ground  of  appeal,  8.  C  See 
R.  V.  Bromyard,  8  B.  &  C.  240,  aa  to 
amending  such  an  error. 

(6)  Southwell  V.  NeedweU,  4  B.  J. 
29th  ed.  1076;  R.  v.  Maidztone,  12 
East,  550. 

(e)  "Have lately  intrttded taid  come," 
bad,  Reg,  v.  WiUatlz,  9  Jurist,  509. 

(d)  Sufficient,  R,  v.  Rotherham(tnh.), 
12  L.  J.  (M.  C.)  17.  The  aUtement 
that  the  paupers  have  "  come  to  inha- 
bit,**  or  some  other  words  showing  an 
endeavour  to  aettle,  are  material.  See 
R.  V.  Bwy  8t.  BdmrnuTz,  10  Eaat,  25 ; 
1  New  S.  C.  105. 

(e)  See  ante,  p.  711. 

If)  Thia  adjadication  of chargeability 
muat  be  positive ;  if  the  justices  say, 
'*  we  believe  to  be  true,**  it  ia  bad ; 
Stallingburgh  v.  Haxley,  1  Sess.  Cas. 
131.  See  4  fi.  J.  29tb  ed.  1077,  for 
other  caaea.  The  order  of  removal  is 
good,  though  the  adjudication  of  aettle- 
ment in  pariah  A.  is  not  prefaced  by 
eipreaa  statement  that  the  justices  have 
had  proof  of  settlement  in  that  parish, 
Reff.  V.  Rotherham  {Inh.).  12  L.  J.  (M. 
C.)  17. 

{y)  The  adjudication  of  the  place  of 
aettlement  muat  also  be  positive ;  if  it 
be  ''according  to  our  knowledge,*'  it  will 
be  defective,  R,  y, St. Mary  Ottery,  Sett. 
&  Rem.  32.  See  4  Burn's  J.,  29th  ed. 
1083 ;  and  where  the  order  acyudicatea 
the  aettlement  of  pauper,  hia  wife  and 
children,  to  be  in  E.,  it  need  not  add  that 
the  children  had  not  gained  "  a  settle- 
ment for  themselves,"  Rey.  v.  Beding^ 
ham  (Inh.),  1  New  Seas.  C.  105. 
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Wa  io  tbwafbni  icqidra  70a,  the  dtarohwirdeni  ud  0 
PreMou  Gablwli,  or  lome  or  one  of  yoo,  to  oonrej  tlu 
H.  B.,  E.  B.,  and  C.  B.  their  children,  tiom  end  on 
wd  p*ri>b  of  Aatlef  Abbota,  end  tbem  to  deliTcr  to 
Men  of  the  poor  there,  or  to  soaw  or  one  of  tbem, ' 
tmc  copj  thereof,  et  the  MBe  time  ihowing  them  the 
hereby  require  job,  the  laid  chnrcbwardeDi  and  ore 
panih  of  Aitley  Abboti,  to  reeeire  and  provide  tor  t 
pariah,  aoooTding  to  Uw. 

OiTen.  ander  onr  handa  and  «e*l«,  (he daj 

Lord,  IBZS. 


Stupetuim  of  Ordtr  of  Removal — Co$t$  0 
pauper,  by  reason  of  sickness  or  mGnnity,  is  1 
tices  malting  the  order  of  removal  are  required 
by  indoisement  on  the  back,  nntil  such  time  t 
that  it  can  be  executed  with  sarety  (t),  and  no 
interral,  e. ;.,  occupying  and  renting  a  tenemei 
his  settlement  (A).  If  circumstances  require 
sick,  &c.  person,  every  other  person  named  i 
tually  the  wife.  Sic,  or  of  the  same  houseboU 
such  order  of  removal  made  or  vagrant  pass 
must  be  suspended  also  (/)■    The  costs  of  mai 


(g)  ApproTcd  per  Cnr.  Stg.  v.  Mil. 
dewla»(At«.].2Add.  ftE.5S7i  13  L. 
J.  (M.  C.)  ir. 

(A)  Theaa  mut  be  the  two  jnatieeB 
before  both  of  Kham  the  eiunlnatioa 
wa*  had.  If  it  it  tigned  by  them  aepa- 
ntelf  ont  of  each  otber'i  pretence,  the 
order,  thoogh  not  (pes  /aelo  void,  la 
voUaiU  on  appeal.  B.  r.  Siotfmrd,  4 
T.  R.  596.  An  order  ma;  be  allowed 
bf  one  jnatice  In  pretence  and  with  coa- 
•ent  of  the  other,  though  not  leiigned 
or  reaealed  afterwarda,  A.  t.  LItmtriKio, 
4T.  K.  473.  ThaiigningaDdtealingi* 
aeeetiarj  ai  the  order  ii  called  a  "  war- 
rant" in  the  aet,  aaU,  p.  711.  Signa- 
tore  bf  initial  or  partial  ilgnatnre  of 
chriitian  name  ii  taffieient,  Sef.  v. 
Worthrntmy  (&*.).  9  Joriat.  510. 

The  order  will  be  bad  if  cither  joaUce 
il  chnrchwaidsn,  Ate.  of  the  remoriog 
pariah,  B.  t.  yanmcmlA,  Onal,  6  B.  ft 


ing,  S.I 

Thia  an 
Tilid,  thoi 


not  be  ligh 
(.■)35  I 
See  R.  1 
929;  6  » 
BmgUJMd, 
/W.4B. 

aeet.  4. 

(*)  3S  t 
John' I,  Ht 

(!)  49  G 


RETURNIVO   TO   REMOVINO    PARISH. 


729 


the  suspension  Rre  to  be  paid  by  the  perish  to  which  the  pauper  is  re- 
moved by  the  principal  order,  which  may  be  levied  by  distress  and  sale 
of  the  goods  of  the  parish  officers  refusing  to  pay,  and  not  paying  or 
giving  notice  of  appeal  within  three  days  after  demand ;  where  the 
charges  exceed  20/.  a  right  of  appeal  against  them  is  distinctly  given  (m) 
As  to  time  for  acting  on  an  order  of  removal  in  common  cases,  see  p. 
734. 

Signing  Order — Removing  Pauper  and  Serving  Copy  of  Order J]--^ 
The  best  practice  is,  that  duplicate  copies  of  the  order  should  be  signed 
by  the  magistrates,  so  as  to  make  two  originals  (n) ;  and  that  one  of 
them  should  be  delivered  by  the  parish  officers  directed  to  remove  the 
paaper,  to  the  parish  officers  of  the  place  directed  by  the  order  to  re- 
ceive him .  The  pauper  must  be  safely  conveyed  to  the  place  named 
in  the  order  at  the  expense  of  the  removing  parish,  township,  &c.,  by  its 
overseers,  or  one  of  them,  or  by  any  person  employed  by  them  (o) ;  and 
as  he  may  be  compelled  by  justices*  warrant  so  to  remove,  the  parish 
officers  of  the  removing  parish  are  liable  to  indictment  for  disobeying 
tbe  order.  The  other  duplicate  should  be  lodged  with  the  clerk  of  the 
peace  at  the  next  quarter  sessions,  there  to  remain  as  a  conclusive 
record  of  the  settlement,  should  no  appeal  be  entered  against  it. 

Returning  to  Removing  Parish  after  actual  Removal,] — It  admits 
of  considerable  doubt  whether,  since  35  G.  III.  c.  101  has  made  a  per- 
son irremovable  unless  actually  chargeable ^  the  bare  fact  of  the 
return  of  a  pauper  to  the  removing  parish  is  any  offence ;  for  he  may 
return  with  the  means  of  subsistence  {p).  And  this  dictum  derives  much 
support  from  the  vagrant  act  in  force  at  the  time  of  that  decision, 
though  not  cited  in  terms  {q),  by  which  every  person  returning  to  and 


(«)  Id.  IHd.  See  the  aet  more  Inlly, 
Ch.  XIII.  t.  4,  of  Cb8ti. 

(»)  If  iuteed  of  a  duplicate  original 
bciag  made  and  delivered,  only  a  copy 
a  delivered,  the  original  order  muit  be 
ikova.  See  6  B.  &  Aid.  187 ;  IL  t. 
Ahiwiek{Inh,);  WUkim ^. Hemtworth, 
7  Ad.  &  R.  807  ;  3  N.  &  P.  55,  8.  C. 
See  per  Buiier,  J.,  2  B.  &  P.  41,  Jory 
▼.  Orckmrd.  Alio  Esparte  WMton,  I 
Madd.  75,  cited  in  CMHng  t.  IVeweek, 
6  B.  &  Cr.  397. 

(•)  54G.IIf.e.  170,1.  10. 

(?)  See  per  Lord  Tmtirdm,  in  de* 


livering  the  judgment  of  the  court,  R.  t. 
Barkmm,  (Ink.),  8  B.  &  C.  104 ;  A.  D. 
1828. 

(q)  5  G.  IV.  c  83,  s.  3,  which,  aee 
oii/e,  p.  606.  Again,  even  6  &  7  Vict.  c. 
101,  I.  55,  only  enacts,  that  if  any  poor 
person  return  and  become  ekarpeable  in 
the  asylum  of  any  district  (contemplated 
by  that  act),  after  removal  from  any  pa- 
rish in  such  district,  he  is  to  be  deemed 
to  have  returned  and  become  chargeable 
without  any  oertiiicate  to  the  removing 
parish  within  the  meaning  of  the  yagrant 
act,  5  G.  IV.  c.  83,  s.  3. 
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becoming  chargeable  to  any  place  ftom  whence  he  has  been  legally 
removed  by  order,  is  to  be  deemed  an  idle  and  diaorderly  person,  unlesi 
be  produces  a  certificate  of  the  ofiBcers  of  some  other  parish,  &c., 
acknowledging  him  to  be  settled  there.  Even  in  a  former  case,  which 
appears  to  the  contrary  (s),  the  court  intimates  that,  though  a  paaper 
so  returning  is,  prtiii^/aci>,an  'Mdle  and  disorderly  person,*' he  caoDOt 
be  convicted  of  vagrancy  as  such,  if  he  shows  for  cause  that  he  baf 
returned  to  the  removing  parish  for  the  purpose  of  working,  and  had 
work  there.  The  act  of  so  returning,  coupled  with  being  at  the  time 
actually  chargeable,  or  becoming  so  afterwards,  seems  also  indict- 
able (0. 

Supenedxng  and  Abandoning  Orders  of  Removal.] — It  seems  that 
justices  surprised  into  making  an  order  of  removal,  may  (before  its  exe 
cution  by  removal  (ti),  and  before  appeal  duly  entered  against  it  at  the 
quarter  sessions  (x))  supersede  it  of  their  own  authority,  and  without 
consent  of  the  removing  parish,  by  supersedeas  under  their  hands  and 
seals  (tt). 

After  execution  of  the  order,  there  are  two  ways  of  getting  rid  of 
it :  one  by  consent  of  the  parish  in  whose  favour  it  was  made,  that  it 
shall  be  abandoned;  and  the  other  by  waiting  till  the  time  of  appeal 
arrives,  and  entering  an  appeal  at  the  sessions,  so  that,  if  not  sap- 


(#)  Mamm  ▼.  2)OT«n,3  B.  &Ald.  103. 
See  3  Bing.  78 :  9  B.  &  Cr.  629,  de- 
cided  on  17  6.  II.  c.  5,  s.  1,  which  is 
thus  worded,  *'  All  persons  who  shall 
uniMq/ulip  return  to,"  &c.  Nolan  col- 
lects other  cases,  4th  ed.  251,  et  9eq, 

(/)  See  per  Bii//<r,  J.,  IL  t.  JTmi/- 
worth,  2  T.  R.  598. 

(«)  Paneras  v.  Rumbold,  Stra.  6  (2 
O.  1.),  as  sUted  by  BayUy^  J.,  in  5  B. 
&  Aid.  486.     In  2  a  B.  713,  Reg,  t. 
WetiRidingf  York9kire(Juitice9,inLomff' 
wood  ▼.  Haiifax),  Lord  Demnan  says, 
this  proposition  in  Strange  that  justices 
had  no  power  to  supersede  the  order 
where  an  actual  removtU  has  taken  place 
ii  too  large,  and  that  It  would  have  been 
sufficient  to  say  that  the  order  is  not 
supersedeable  where  things  cannot  be 
replaced  in  the  same  situation  as  be- 
fore. 

In  12  L.  J.  (M.  C.)>  131,  Reg.  v.  An- 
ffteeem  (Juitieti),  Colmidge,  J.,  appears 
to  sanction  the  superaedfaig. 


(jr)  R§9.  T.  MkUiemst  (Jmttim),  H 
Ad.  &  E.  809 ;  3  P.  &  D.  459.  Tba 
effect  of  this  case  was  that  in  order  to 
prevent  removing  parishes  fron  taper* 
seding  a  defective  order,  appeUsati  en- 
tered and  respited  their  appeals  to  the 
nest  sessions  before  sending  to  the  re- 
movingparish  their  grounds  of  appcal,lbr 
by  4  &  5  W.  IV.  c  76,  s.  81,  groandf  of 
appeal  need  not  be  sent  till  fourtara  deyi 
before  the  session  at  whieh  the  sppol 
is  to  be  tried. 

The  present  practice  of  the  Middlesex 
sessions  is  believed  to  be  as  followi, 
vpon  objection  to  the  suffidency  of  the 
examinations  on  which  the  order  of  i«- 
moval  is  founded. 

Liberty  is  given  to  the  respoudenti 
to  quash  the  order  without  prgadiee 
to  a  second  removal,  provided  tky 
etect  to  do  so  without  aiguiBg  the  ob- 
jec^ons. 

If  the  objections  are  served  opon 
the  respondents  before  the  appeal  » 
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ported  there,  H  may  be  quashed  {y).  If  after  the  order  is  executed  by 
lemoying  the  paupers,  it  is  superseded  by  the  removing  magistrates,  bp 
consent  of  the  removing  parish ^  and  the  paupers  are  taken  back,  then, 
though  notice  and  grounds  of  appeal  have  been  served  on  the  removing 
parish  before  the  supersedeas  issued  (x),  it  is  in  the  discretion  of  the  ses- 
sioDs  whether  they  will  enter  the  appeal  or  not,  as  they  may  think  best 
answers  the  justice  of  the  case.  Thus,  if  the  parties  removing  do  not 
choose,  after  removal  made,  to  pay  the  expenses  of  maintenance  in- 
curred before  the  supersedeas,  the  appeal  should  be  received  and  entered, 
in  order  to  compel  them  to  do  so ;  but  if  they  are  willing,  and  ofier  to 
pay  them,  the  sessions  may  properly  refuse  to  enter  the  appeal  (a). 
Whereas,  if  the  removing  parish  should  have  refused  to  pay  on  demand 
the  amount  of  reasonable  costs  shown  to  have  been  incurred  by  the 
«r — 


eDteredfthen  the  fiirtherconditioii  of  pay- 
■CDt  of  costs  by  them  is  imposedfbecaiise 
the  respondent  ought  to  hare  aban- 
doned tiie  order  at  once.  But  if  the 
appeal  be  entered  before  the  objections 
are  served,  then  such  term  is  not  im- 
posed, because  the  appeal  having  been 
entered  before  objection,  the  respon- 
dents ooold  not  abandon  without  coming 
to  the  court. 

(y)  Per  Lord  Blienborotiffh,  in  it.  t. 
DiddMmty  (Ink.),  12  East,  361,  Cited 
by  Boffley,  J.,  to  show  that  the  consent 
of  the  removing  parish  only  is  requisite, 
5  B.  &  Aid.  487.  See  Nolan,  P.  L.  4th 
cd.  236,  499  ;  contra,  JR.  v.  lAanrhydd^ 
Bnrr.  S.  C.  658. 

(z)  Reg.  v.  IfVflf  Riding,  TorJtihire 
huticet,  2  Q.  B.  705,   (in  Longwood 
V.   Halifax).      In  Reg.    v.    Angletea 
Jfutittt,  12  L.  J.  (M.  C.)  131,  after 
ta  order  of  removal  made,  the  removing 
parish    on    being    served  with   a  no- 
tice   and    ground    of    appeal,    aban- 
doned the  order  before  removal  of  the 
paaper,    and    alio   obtained   a  super- 
tedtts  of  it,  which  they  served  sixteen 
days  before  the  lessions,  on  the  parish 
to  vhich  the  order  had  been  directed, 
without  offering  to  pay  any  costs.    No 
costs  of  maintenance  had  been  incurred; 
appellants  applied  to  the  next  sessions 
to  enter  the  appeal,  but  did  not  show  ong 
ntts  to  hope  keen  ineurred  ^though  in 
fact  they  had  paid  costs  of   drawing 
Sroonds  of  appeal).    The  sessions  relied 
on  the  sHpenedeas,  and  refused  to  enter 
^  appeal ;    Coleridge,  J.,  (after  con- 
Hderiog  Reg.  v.  Tknenstal  and  Stagteg) 


refused  a  mandamus  to  enter  the  appeal, 
the  sessions  not  having  received  or  ad- 
judicated, nor  being  bound  to  give  the 
costs.  However,  where  respondents 
on  receiving  notice  and  grounds  of  ap- 
peal obtained  a  supersedeas,  and  served 
it  on  appellants,  to  whom  they  afterwards 
tendered  21.  2s.  for  costs,  the  alleged 
practice  of  sessions  being  to  give  only 
1/.  lOff.  in  sn  appeal,  but  appellants 
refused  to  take  it,  and  applied  to  enter 
an  appeal  in  order  to  get  their  coats, 
which  entry  the  sessions  refused ;  they 
were  ordered  by  monilafiiiiff  to  enter  and 
try  the  appeal,  as  they  might  afterwards 
exercise  their  discretion  ss  to  the  real 
amount  of  costs  to  be  sllowed,  or  they 
might  refuse  to  give  any  costs  subsequent 
to  the  offer,  Coleridge,  J.,  3  Q.  B. 
396  ;  Reg.  v.  Merionethshire  (Justices), 
13  L.  J.  (M.  C.)  114;  Llangar  v. 
Dgncio. 

(a)  See  judgment  of  Bagleg,  J.,  in  R  t. 
Norfolk  (Justices),  5  B.  ft  Aid.  484. 
Recognized  2  Ad.  &  E.  373,  Patieson, 
J.  Note,  the  supersedeas  in  R.  v.  Not' 
folk  (Justices),  was  with  consent  of 
the  removing  parish,  ^rPatteson,  J.,  3 
Ad.  &E.  591;  Barons  w.  lAtscombe.  See 
as  to  duty  of  sessions  herein,  2  Q.  B. 
713—715.  So,  if  from  circumstances 
of  a  principal  witness  being  in  gaol  for 
felony,  the  appeal  must  be  tried  without 
his  evidence,  or  useless  expense  in  res- 
piting from  time  to  time  till  his  imprison- 
ment ceased  would  be  incurred,  R»  v. 
Norfolk  (Justices) .  But  qu.  as  a  habeas 
corpus  ad  testificandum  might  be  had. 
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Other  parish  in  consequence  of  such  order  (c)^  down  to  the  service  of 
the  notice  of  abandonment  or  supersedeas,  and  to  any  offer  to  pay  a 
sum  for  costs,  the  sessions  should  enter  the  appeal,  quash  the  order, 
and  goon  to  dispose  of  tlie  question  of  costs (c^). 

However,  it  has  been  lately  held,  that  if  at  any  time  before  an 
appeal  has.  been  entered,  the  removing  parish  gives  notice  to  the  ap- 
pellants of  abandoning  the  order,  and  offers  to  pay  all  costs  to  that 
time,  the  latter  may  still  go  on  to  enter  an  appeal,  in  order  to  quash  the 
order  on  the  hearing,  and  secure  such  costs  as  the  sessions  may  give, 
there  being  no  legal  method  of  recovering  them  without  going  to  the 
sessions  («).  Lord  Denman  intimated  that  notice  by  a  removing  parish 
that  they  abandon  their  order,  is  on  the  same  footing  with  a  supersedeas 
of  it  by  the  justices  (/). 

Thpugh  appellants  by  entering  and  respiting  their  appeal  before 
sending  the  notice  and  grounds  of  appeal  to  the  removing  par'ish  preveat 
abandonment  or  supersedeas,  and  secure  to  themselves  the  going  to  the 
sessions  and  quashing  the  order  there  (g) ;  still  this  ought  not  to  be 
done,  if  the  appellant's  costs  can  be  got  without  resorting  to  it  (A). 

As  the  sessions  are  not  bound  to  give  costs  on  the  trial  of  an  appeal  (i), 
it  is  generally  the  safest  course  for  appellants  to  demand  from  the  re- 
spondents a  fair  sum  for  costs,  and  not  to  enter  the  appeal  unless  that  sum 
is  not  paid  in  reasonable  time. 

After  entry  of  an  appeal  it  is  too  late  to  abandon  {k)  or  supersede  the 
order  (/)  for  insufficiency  of  the  examination.   However,  the  merits  as  to 


(e)  e.  9.  in  preparing  notice  and 
grounds  of  appeal,  tubptmoM,  joumeyi 
to  examine  panper,  or  perhaps  also  pre- 
paring brief  for  counsel,  Reg,  t.  Stanley 
(/fiA.)t  3  Q.  B.  361,  or  consulting  him 
on  the  notice  and  grounds  of  appeal,  as 
sanctioned  by  Lord  Dtnman,  see  p. 
746. 

{d)  Rtg,  V.  Anghtta  (jMsiiett),  mUe, 
p.  731,  note  (s).  The  same  may  now  be 
taxed  by  the  clerk  of  the  peace,  ante,  p. 
107. 

(e)  Beg.  t.  Tawiulai  (InA.),  3  Q.  B. 
357.  A  fortiori  in  a  like  case  where  no 
offer  to  pay  any  costs  was  made,  Eeg.r, 
Siagleg  {Ink.),  id.  360.  Recognized 
in  Reg.  r.  Amgletea  (Justicee),  ante. 
Whether  notice  and  grounds  of  appeal 
hare  been  served  or  not  before  the  aban- 
donment, is  of  no  importance. 

(/)  3  Q.  B.  364,  bat  gu.  for  the  m- 
pereedeme  ia  the  aet  of  the  justieet,  to 
which  they  are  competent  without  the 


intenrenion  of  the  rtmowmg  parish. 

(g)  jR.  ▼.  Middleaejf  (Ju9tieei)ttigm, 
p.  730. 

(A)  Lord  Denman^  3  Q.  B.  366,  Bef. 
V.  Tivnuial. 

(0  SeeiWff/,Chap.XnLs.4,aUBaed 

to  by  Coieridgt,  J.,  in  Reg.  v.  AngUtn 
{juiiieee),  mUe,  and  3  Q.  B.  396.  Lord 
Demmam  has  said  "  When  the  respood- 
eats  said, '  we  cannot  aupport  our  order, 
and  are  ready  to  pay  costs, '  the  appeUaati 
should  not  have  made  a  job  of  a  trial  st 
sessions,  but  should  hsTc  ascertained  the 
amount  of  their  costs,  and  said  to  the 
respondents,  *  if  yon  will  not  pay,  we 
wUl  try  the  appeal.'  "  See  PotUrfraet 
Ooereeere  {es  parte),  3  Q.  E  396. 

{k)  R.  V.  JJanrhgdd^  Burr.  Set.  C. 
658;  R.  T.  Diddiebmrg,  12  East,  359; 
R.  ▼.  Rrigkthelmetone  {Direetort  qf 
Poor),  3  Q.  B.  342. 

(0  R.  T.  Middleeex  (Justieet),  ente, 
p.  730.    In  this  case,  and  in  Beg.  t. 
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costs  remain  to  be  considered  by  the  sessions,  who  should  quash  or  dis- 
cbarge the  order,  give  a  special  entry,  and  decide  what  costs  have  been 
QDreasonably  incurred  (m). 

A  parish  having  obtained  an  order  of  removal,  and  served  it  with  notice 
of  chargeability,  discovered  that  from  the  incorrectness  of  a  date  in  the 
eiamioations  they  were  not  able  to  maintain  the  order  in  case  of  appeal. 
Tbey  got  a  fresh  order  of  removal  from  other  justices  on  a  correct 
examination,  served  it  on  the  appellant  parish,  with  notice  of  charge- 
ability  and  of  abandoning  the  first  order.  The  second  order  was  appealed 
against,  on  the  ground  that  it  was  made  mthout  jurisdiction,  while  the 
first  was  not  superseded,  abandoned  or  discharged  ;  but  the  contrary 
was  held  (it), 

A  form  of  supersedeas  is  given  in  the  note  (o). 


iaylMM  {JtuHem),  both  notice  of  aban- 
doninent  hmd  been  lenred,  and  ftqicr- 
ftdeat  obtained. 

(m)  Coleridge,  J,,  in  Reff.  v.  Bright- 

kOmeione  {Directore,  Sfc).    Where  on 

notice  of  appeal  against  an  order  of  re- 

uonJ,  md^ier  emiry  of  the  appeal^  the 

Rtpondentt  finding  their  examinations 

iamfficient,  gave  the  appeUanti  notice 

^  they  for  that  reason  abandoned  the 

of^t  and  ihonld  move  at  sesaiona  to 

^^tth  it  on  a  tpecial' entry,  "  Qoaahed 

wt  OB  the  merits ;"  that  they  were  ready 

to  pay  costs  of  maintenance,  and  aU  rea- 

lonable  costs  incurred  on  the  sppeal, 

Vbt  that  all  ooats  of  appeal  incurred  in 

fstwewovldbeatappdlants'periL  The 

^PpeUantsgavenotioe  of  trying  the  appeal, 

ud  attended  the  sessions  with  witnesses* 

Respondents  called  none,  but  moved  to 

SP*>b  the  order  on  the  above  special 

Mtry,    AppeUants  claimed  to  have  their 

vitassses  henrd  or  an  entry  made,  either 

*tiUDg  ill  general  terms  that  the  order 

*tt  quashed,  or  specifying  that  it  was 

^polled,  for  insnfiiciency  of  the  ezamina- 

^Bs*    Sessions  relnsed  to  hear  appel* 

hntt'  witnesses,  qnashed  the  order,  and 

^•^  sa  entry,  "  Quashed  not  on  the 

■aits,"  and  were  held  right.     Man- 

'"Ntt  reftised,  Poni^fireei  (mt  imrU 

^^traen  qf),  Z  (3l  B.  391. 

(»)  Big.  V.  8i.  Ptmeree  (/nA.),  3  Q. 
^  ^7,  second  order  confirmed. 

(o)  [After  reciting  order  of  removal 
^  lerrioe  of  order  of  remoTal  on  ap* 
P^ts]  it  proceeds :— and  whereas  the 
"^  [paper]  was  accordingly  removed 
*^  eoaTsyed  from  the  said  parish  of 


to  the  said  township  of  —  and 

delivered  to  the  churchwardens  and  over- 
seers of  the  poor  there,  together  with  a 
copy  of  our  said  order  pursuant  to  the 
directions  therein  contained :  and  whereas 
it  has  been  since  represented  and  duly 
made  to  appear  unto  us  the  said  justices 
that  the  examination  and  declaration  of 
the  said  [pauper]  taken  upon  the  making 
of  the  said  order  as  aforesaid  is  not  legal 
evidence  of  the  facta  therein  stated,  but 
hearsay  only,  and  that  therefore  the  said 
order  is  invalid,  [or^  that  pauper  was  not 
single  snd  unmarried  without  child  or 
children  at  the  time  of  her  service  with 
her  master,  as  stated  in  her  said  examina- 
tion and  declaration,  and  therefore  did  not 
gain  a  settlement  by  such  service,  but  is 
nevertheless  settled  in  the  said  parish 

of by  reason  of  her  husband  £.  F. 

being  legally  settled  therein .]  Therefore 
we  the  said  justices,  upon  the  application 
and  at  the  requeat  of  the  said  church- 
wardens and  overseers  of in  order 

to  prevent  the  expenses  of  sn  appeal  to 
the  general  quarter  sessions  of  the  peace 

for  the  said  county  of againat  the 

order  of  removal,  do  hereby  supersede, 
annul,  vacate,  and  set  aside  the  said 
order,  and  do  command  the  said  church* 
wardens  and  overseers  of  the  poor  of  the 
said  township  respectively  to  give  up 
and  return  the  said  order  and  the  copy 
thereof  to  us,  that  the  same  may  be  can- 
celled and  made  void  to  aU  intents  and 
purposes  whatsoever.  And  we  do  also 
require  the  said  churchwardena  and 
overseers  of  the  poor  of  the  said  town- 
ship of  — -  to  receive  back  the 
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Form  of  Notice  of  Abandonment  of  order  of  RemooaL 

To  the  churchwardens  and  oveneen  of .    Take  notice,  that  we  hereby 

abandon  the  order  of  A.  B.  &  C.  D.,  eiqnt,  two  of  her  majesty's  jostioes  of  the  peace 
for  the  county  of  ,  for  the  remoTal  of  J.  S.  to  your  parish,  a  coonterpait  of 

which  order  we  sent  you  on  — ^-^  last  past,  and  we  abandon  the  ssme  on  the 
ground  of  the'ezamination  of  the  said  J.  S.  (being  one  of  the  ezaminatknis  oavUcli 
the  said  order  was  made,  and  a  copy  of  which  we  also  sent  to  yon)  before  defectiTe 
and  bad  upon  the  face  thereof  [or,  as  the  ease  may  be].  And  we  hereby  oisr  to 
pay  you  all  costs  and  expenses  incurred  or  to  be  iocttrred  by  yon  in  respect  of  the 
said  order,  or  of  any  proceedings  towards  an  appeal  against  the  same,  np  to  the 
time  of  your  reoeiTing  this  notice.    Dated,  &c. 

Time  of  removing  Pauper  under  Order — Sending  Notice  of  Charge* 
ability  and  Copy  of  Exammation.]^By  4  &  5  W.  IV.  c.  76,  s.  79, 
no  poor  person  shall  be  removed  or  removable  (p)  under  any  order  of 
removal  (q)  from  any  parish  or  workhouse,  by  reason  of  his  being 
chargeable  to  or  relieved  therein,  until  twenty-one  days  after  a  notice  in 
writing  (r)  of  his  being  io  chargeable  or  relieved,  accompanied  by  t 
copy  or  counterpart  of  the  order  of  removal  of  such  persou,  and  by  a 
copy  of  the  examination  upon  which  such  order  was  made,  shall  ban 


[pauper] ,  and  maintain  and  provide  for 
them  uniil  they  can  free  themselves  from 
the  chsrge  thereof  by  due  course  of  law. 

Given,  &c., day  of  184-.  (Signed 

and  sesled  by  the  removing  justices). 
(See  2  Q.  fi.  706,  n.;  11  Ad.&  E.809. 

(p)  It  had  been  held  before  this  act 
that  it  was  no  objection  to  an  order  of 
removal,  that  the  pauper  had  not  been 
removed  for  a  year  after  it  was  made, 
unless  his  circumstances  had  altered  in 
the  mean  time,  R,  v.  LUaacimo,  4  T.  R. 
473,  for  "  an  order  of  removal  is  merely 
an  order  to  parish  officers  to  take  the 
pauper  to    the    parish   indicated,  and 
titough  it  is  founded  on  esparto  exami- 
nations of  witnesses,  the  parish  may  at 
their  discretion  abstain  from  carrying  it 
into  execution,  becaase  they  may  either 
obtain  a  more  accurate  knowledge  of 
material  facts,  or  discover  some  tech- 
nical defect  in  the  order  or  examination 
on  which  it  is  issued,  or  far  any  other 
rtoMon.     See  per  Cur,  3  Q.  B.  352; 
12  L.  J.  (M.  C.)  22,  a.  C;  see  also 
8  B.  &  Cr.  99. 

{q)  Including  fim»«iMM  orders  so  as  to 
embrace  provisions  of  s.  79,  as  to  time 
of  notice,  see  Beg.  v.  Laneaskirti  (/#.), 
12  L.  J.  (M.C.)  1 10.  A  pariah  to  which 
notice  of  removal  is  sent,  is  by  sect. 


Z9,  to  have  21  days  to  consider  the 
expediency  of  appealing,  and  in  esse  of 
such  sppeal,  is  by  sect  81 ,  (pottt  p.  745.) 
to  give  14  days*  noUoe  of  the  groondiof 
appeal.  Held  that  they  need  not  give 
that  14  days'  notice  of  the  groniidi  of 
appeal  till  the  21  days  have  eUpeed ;  lo 
that  if  at  the  end  of  the  21  dsyi  there 
do  not  remain  14  days  "  at  leut,"  i.  «• 
dear  days,  before  the  first  dty  of  the 
then  next  sessions,  the  appeal  need  not 
be  made  to  that  sessions,  S.  C. 

(r)  Nothing  in  iku  netiom  compeb 
notice  of  appeal  to  be  given21  dsys  before 
the  sessions,  unless  their  jn've/icf  reqaim 
it,  IL  V.  Stig'blk  (/wi/jeet),  4  Ad.  &  E. 
319;  5  N.  &  M.  503;  but  appeUaati 
have  the  whole  21  days  to  consider  whe- 
ther they  will  appeal  or  not,  R.  v.  Suf- 
folk (/e.),  and  per  Pattmomj  J.  R-  ▼• 
JMce»<sr(/t.).4D.P.C.633.  Andifet 
the  lapse  of  21  days  after  service  of  the 
order,  14  dear  days  before  the  first  dty 
of  the  next  (actual)  sessions  do  not  re- 
main, t.  e.,  the  time  allowed  to  deliver  the 
grounds  of  appeal  under  sect  81,  the 
appeal  need  not  be  to  that  sessioos»  sod 
it  will  suffice  to  enter  end  try  at  the  next 
sessions  after,  mi.  the  second  sessioof, 
Reff.  T.  LtmeetkiM  (/«.)  12  L.  J- 
(M.  C.)  110 ;  4  Q.  a  910,  8.  C. 
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been  sent  by  post  or  otherwise  by  the  overseers  or  guardians  of  the  parish 
obtaioing  sach  order,  or  any  three  or  more  of  such  guardians,  to  the 
overseers  of  the  parish  to  whom  such  order  shall  be  directed. 

Though  this  word*'  Examination  "  is  in  the  singular  number,  it  means 
the  whole  matter  disclosed  on  the  examination  before  the  justices  (s), 
including  a  heading  and  jurat  to  the  deposition  of  each  witness  (0»  so 
thai  if  all  is  not  sent  to  the  appellant  parish,  though  all  that  is  omitted  be 
a  deposition  on  which  the  justices  did  not  act,  it  affords  ground  of 
appeal  (s).  The  best  course  is,  that  such  document  produced  as  an 
exhibit  before  the  justices  should  be  authenticated  by  their  signatures 
as  having  been  produced  before  them,  and  a  copy  should  be  sent  to  the 
appellant  parish. 

If  the  copy  of  examinations  served  omits  to  state  that  the  pauper 
was  chargeable  to  the  removing  parish,  the  defect  will  not  be  cured 
by  service  of  the  notice  of  his  chargeability  also  required  by  sect.  79. 
Order  of  removal  quashed  on  that  ground  (u). 

If  the  written  notice  of  chargeability  is  not  served  at  the  same  time 
with  the  copy  of  the  order  of  removal,  the  parish  to  which  the  removal 
is  made  may  make  the  omission  a  ground  of  appeal  against  the  order  («). 

Removal  to  Parish  which  submits  to  receive  Pauper.] — Provided 
always,  by  4  &  5  W.  IV.  c.  76,  s.  79,  that  if  such  overseers  or  guar- 
dians as  last  aforesaid,  or  any  three  or  more  of  such  guardians,  shall,  by 
writing  under  their  hands,  agree  to  submit  to  such  order,  and  to  receive 
inch  poor  person,  it  shall  be  lawful  to  remove  such  poor  person  accord- 
ing to  the  tenor  of  such  order,  although  the  said  period  of  twenty-one 
days  may  not  have  elapsed. 

If  Notice  of  Appeal  is  received  in  Twenty -one  Days,  Pauper  shall 
not  he  Removed,] — Provided  also  (by  same  section),  that  if  notice  of 
appeal  against  such  order  of  removal  shall  be  received  by  the  overseers 
or  guardians  of  the  parish  from  which  such  poor  person  is  directed  in 
»Qch  order  to  be  removed,  within  the  said  period  of  twenty-one  days, 
it  shall  not  be  lawful  to  remove  such  poor  person  until  after  the  time 
for  prosecuting  such  appeal  shall  have  expired,  or  in  case  such  appeal 
shall  be  duly  prosecuted,  until  afler  the  final  determination  of  such 
appeal. 

(t)  Beg.  r.  Blaei   CaUerUm  (Jnk.),  (»)  R§g.  ▼.  Black  Calierton,  2  P.  & 

10  Ad.  &  E.  679  ;  tee  id.  704.  D.  479  ;  10  Ad.  &  E.  679. 

(t)  Reg.  ▼.  ShipMtim  on  Stour  {Inh.\  {*)  Reg.  r.  Brixham  (/lU.),  8  Ad.  & 

13  L.  J.  (M.  C.)  108 ;  1  New  Sen.  C.  E.  375 ;  3  Nev.  &  Per.  408. 
230,  a.  c. 
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Acceuto  PaMperfarApptllamU^Qmdkiswunmienanceafier  Removal,] 
— By  4  &  5  W.  IV.  c  76,  s.  80,  the  oteneen  or  gnardians  of  the 
parish  giving  such  notice  of  appeal  (2),  or  their  attorney,  or  any  other 
perMD  authoriaed  by  them,  shall,  until  such  appeal  shall  have  been 
heard  and  decided,  have  free  access  to  such  poor  person  at  all  proper  times, 
for  the  purpose  of  examining  him  touching  his  settlement;  and  in  case 
it  shall  be  necessary  for  the  more  effectual  examination  of  such  penon, 
that  he  should  be  taken  out  of  the  removing  parish,  such  overseers  or 
guardians  shall  be  permitted  to  remove  him  therefrom  for  the  time  which 
may  be  necessary  for  that  purpose :  provided  always,  that  the  expense 
of  such  removal,  and  of  his  maintenance  during  the  same,  shall  be 
defrayed  by  the  appellant  parish. 


SECTION  IL 

Op  thb  Right  of  Appeal  agaikst  an  Order  of  Removal,  avd 
TO  WHAT  Sessions  ;  and  hereih,  of  the  Notice  of  Appkal, 
Statement  of  Grounds  of  Appeal,  and  other  Matfebs 
necessary  to  the  regular  exercising  of  that  Right. 

Having  already  considered  the  law  relating  to  appeals  in  genenl, 
we  will  now  review  the  law  more  particularly  applicable  to  appeals 
against  orders  of  justices  for  removal  of  poor  persons  to  their  respectiie 
places  of  settlement. 

Enactments  conferring  Appeal,] — By  13  Sc  14  C.  II.  c.  12,8.  1, 
two  justices  are  empowered  by  their  warrant  to  remove  parties  to  their 
last  legal  settlements,  subject  to  appeal,  as  to  which  see  s.  2,  infra, 

Stat.  3  W.  &  M.  c.  11,  (after  establishing  settlements  by  hiring  and 
service,  apprenticeship,  executing  an  annual  public  office,  and  being 
charged  with  and  paying  public  taxes  or  levies  of  the  parish),  enacts,  bj 
sect.  9,  that  if  any  person  or  persons  shall  find  himself  or  themselves 
aggrieved  by  any  determination  which  any  justice  or  justices  of  the 
peace  shall  make  in  any  of  those  cases,  the  said  person  or  persons  shall 
have  liberty  to  appeal  to  the  next  general  quarter  sessions  of  the  peace 
to  be  held  for  the  said  county,  riding  or  division ,  city  or  town  corpo- 


{z)  Thai  eonfined  to  ^ppeUanU,  11       Um^  per  Pmttwm,  J. 
Ad.  &  E.  611 ;  Re^,  t.  BecUgal  Bier- 
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rate  {a\  who,  oa  foil  hearing  of  the  said  appeal,  shall  have  fall  power 
finally  to  determine  the  same  (6). 

Partiei  to  Appeal  agtUnst  an  Order  of  Removal,] — AH  persons 
aggriered  by  an  order  of  removal,  viz.  not  only  the  parish  officers  of 
tBe  parish  to  which  the  pauper  is  removed,  but  the  pauper  himself, 
may  appeal  against  it  (c).  However,  where  there  are  parish  officers, 
the  rated  inhabitants  cannot  appeal  independently  of  them  {d).  Ap- 
peals of  this  kind,  though  technically  carried  on  in  the  names  of  the 
parish  officers,  are  yet  in  substance  and  effect  the  suits  of  the  pa- 
rishbners  themselves,  who  are  to  contribute  to  the  maintenance  of  the 
paapers,  so  that  the  parishioners  are  the  real,  and  their  officers  the 
Dominal  parties  (e).  In  cases  where  the  order  has  been  suspended 
and  a  subsequent  order  made  for  the  payment  of  costs  under  20/., 
pursuant  to  35  G.  III.  c.  101,  an  appeal  lies  for  the  latter  as  a  grievance 
to  the  parish,  notwithstanding  the  death  of  the  pauper  previous  to  the 
removal ;  and  this,  though  the  grievance  complained  of  did  not  exist 
till  after  3  W.  &  M.  c.  11,  s.  9  had  given  an  appeal  to  the  party 
aggrieved  (/). 

To  what  Sessions,  in  respect  of  Place,  Appeal  must  be,] — Appeals 
against  orders  of  removal  were  directed  by  13  &  14  C.  II.  c.  12,  s.  2, 
to  be  carried  to  the  next  quarter  sessions  of  the  county  in  which  the 
orders  were  made ;  and  by  8  &  9  W.  III.  c.  30,  s.  6,  they  were  to  be 
tried, "  not  otherwise  or  elsewhere."  However,  since  the  municipal 
corporation  act,  5  &  6  W.  IV.  c.  76,  appeals  against  such  orders  made 
iQ  boroughs  not  being  counties  of  themselves,  and  having  separate 
sessions  of  the  peace,  must  be  brought  to  the  borough  sessions  only  (^). 


(c)  As  to  this,  see  poit. 

if)  There  never  was  any  appeal 
"pinit  an  order  of  justices  for  relUf, 
^ ▼. Dnmi  (Jnff/ieet),  4  M.&S.  421; 
^  T.  North  8ki0id»,  Dong.  331 ;  Cald. 
«9,  S,  C,  The  new  poor  law  has  now 
inade  them  powerless  as  to  relief. 

(4  R'  ▼.  Hartfield,  Comb.  478 ;  Car- 
«ev>  222 ;  and  per  Utiledale,  J.,  Reg. 

(<0  Ae^.v.  Colbeck,  12  Ad.  &  E.  161; 
^*  C.  3  P.  &  D.  488.  But  the  pauper  is 
^i^«l»r/y,  within  the  rule  which  makes 
the  admisiions  of  a  party  evidence;  for 
««jwrt«4ft  are  the  parties,  see  per  Cmr, 
Ay.  T.  RceUtal  Bieriow,  11  Ad.  &  E. 
^7.614.  This  has  been  held  otherwise 
Where  there  were  no  parish  officers,  R, 


V.  Dtnbigk»hir§  {Inh,\  1  B.  &  AdoL 
616.  See  Reg,  ▼.  Wetimoreiand  {Jue* 
iieee),  12  L.  J.  (M.  C.)  113. 

(e)  See  R.  v.  Hardwiek  (/nA.),  11 
East,  584,  586. 

(/)  jR.  T.  8i,  Mary^te-bow,  13  East, 
51.  See  Reg,  v.  Laneaekire  (Jusiieee), 
12  L.  J.  (M.  C.)  110,  mUe. 

iff)  Ante,  p.  5.  In  a  case  which  oc* 
cnrred  before  that  act,  on  an  order  of 
removal  made  in  a  town  being  a  county 
of  itself,  where  general  sessions  were 
held  twice  a  year  only,  it  was  decided 
that  the  appeal  should  be  to  the  next  of 
such  general  sessions,  R,  t.  Carmarthen 
(Juttieee),  4  B.  &  Aid.  391 ;  1  Nev.  » 
Man.  368. 
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Appeal  agam$t  Usual  or  Sutpmded  Otntbr  of  JBcwMwmf— to  viol 
Session  in  point  of  Time.] — Every  order  of  nsmfnl  Wng  an  ex  pmis 
proceeding  only  by  way  of  warrant,  of  which  the  parish  to  which  it  is 
directed  can  know  nothing  till  it  is  actually  made  (A),  or  till  served  with 
the  fioltcej  of  it,  now  provided  by  statute  (ante)^  that  parish  most  ap- 
peal to  such  next  {viz.  the  neil  prcLCtieahle)  general  or  quarter  sei- 
sionSy  as  occur  after  they  have  notice  of  the  order  (A),  which  is  itself 
now  the  grievance  (/),  or  after  actual  reaioval  of  the  pauper  {m\  whicb 
still  remains  the  law  (n),  though  certain  expenses  may  in  some  cases 
fall  on  appellants  (n). 

We  have  seen  that  the  parish  to  which  the  order  is  directed  has  die 
whole  twenty-one  days  mentioned  in  4  &  5  W.  lY.  c.  76,  s.  7d,  to  oon- 
ttder  whether  they  shall  appeal  or  not,  so  that,  if  at  the  end  of  that 
period  fourteen  clear  days  before  the  first  day  of  the  neitt  sessions  do 
not  remain,  within  which  to  send  the  grounds  of  apped  under  s.  8I,tbe 
appeal  need  not  be  made  to  them,  but  may  be  entered,  and  if  so  entered, 
must  be  tried  at  the  next  session  after  (o).  It  is  now  held,  under 
section  79,  that  notice  of  appeal  may  be  given  against  an  order  of 
removal  after  the  lapse  of  more  than  twenty-one  days  from  the  service 
on  the  appellants  of  the  copies  of  examinations,  and  notice  of  chaine- 
abih'ty  required  by  that  section,  though  the  pauper  has  not  in  fact  been 
removed.  For  by  s.  84,  appellants  become  liable  to  maintain  the  psn- 
per  after  service  of  the  order,  which  therefore  at  once  constitutes  a  gne- 
vance  {p). 

In  case  of  an  order  of  suspension  by  reasoa  of  the  sickness  of  tbe 
pauper,  or  any  of  his  family,  the  time  for  appealing  against  such  order 
shall  be  computed  according  to  the  rules  which  govern  other  like  cases, 
from  the  time  of  serving  such  order,  and  not  from  the  time  of  making 


(A)  Per  BtMer^  J.,tBl¥Mfr  v.  Hpds^ 
1  T.  R.  414. 

(A)  As  to  this  tee  Reg,  v.  lAmeeMf 
{Jmiieet),  12  L.  J.  (M.  C.)  110,  emte. 

(0  Tb«  tmmm  awigiied  is,  that  by  4 
ft  5  W.  IV.  o.  76,  t.  84,  the  ezpenie  of 
BMhitniring  the  pauper  it  to  be  borne 
by  •ppellants.from  the  tlmeof  reoeMng 
nodee  of  the  order,  see  s.  84,  Reg.  ▼• 
Wett  RUUmg,  YorktMn,  (/nfKect), 
(SimUijf  ▼.  Ai9erlk9rpe)t  I  New  Seae. 
Ca.  146,  alio  reported  14  L.  J.  (M.  C.) 
11,  printing  a.  80  for  a.  84,  see  14  L.  i. 
(M.  €.)  40. 

(m)  R.  t.  Surrey  (/icff/fect),  1  M.  A 
8.  479,  «•#«  /  R.  T.  Norton,  Stnu  831, 


oa  18  ft  14  C.  n.  e.  12,  s.  f. 

(»)  See  4  ft  5  W.  IT.  &  78t«-  ^' 
onto,  p.  734,  and  U,po§t,tii.  Om^'^; 
T.  Salep  (JtelMa),  6  I>oirL  Pr.  C.  tf. 
Decided  by  IMtMUk,  J.,  oa4  ftft  w. 
IV.  e.  76,  a.  7(K-84,  eitad  6  Ad.  A  E- 
884,  and  14  L.  J.  (M.  C.)  If ;  ttelMW 
caaea  go  farther,  Reg.  r.  MtMimr  (M- 
tiem\  8  D.  P.  C.  168;  Reg.r.C^n^ 
(Jmttem),  1  D.  P.  C.  N.  8. 578;  HU 
J.  (M.  C.)  85i  Rsp.  t.  OtnmtM{J^ 
tte§§\  6  A4.  8t  K.  894,  pmi. 

<<o)  flee  anie,  p.  734.  ^^ 
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thei«BBf«l,  wodat  aad  by  virtiw  «f  tlw  8Miie(9).  If  lAer  Mdi 
ptnaoa  tkm  pauper  dKet  faefire  actoal  ramovai  «i«de»  iIm  appeal  iet» 
the  next  practicable  witieii  after  detoaad  of  the  Ghai]gee(r).  When 
ee  Older  of  leeeofal  nee  aeepended  under  35  O.  III.  e.  101,  aed  «e 
aetea]  remoYal  took  place  for  ftwe  years,  and  Hwo  eerficee  of  the  OMier 
oeade  ia  die  interval  nere  both  bad,  one  being  of  a  oopy  only  wtthoeC 
■hcnring  the  original  oi4er,  and  the  ether  heiag  of  a  copy  only,  though 
anthesticated  by  the  jwtices  who  made  ike  original,  it  waa  heM  flat 
the  appeal  waa  in  time,  thoegh  not  entered  till  the  next  aenm  after  the 
retmmul  («)•  As  the  euepended  order,  if  not  execated  befbm  tbe  death 
ef  the  pauper,  beeoanee  of  oonfrae  a  nnllity,  against  ifhich  no  appeal  eaa 
be  made  (/),  shonid  no  notice  of  the  order  have  been  served  in  a  reaHm- 
able  time  after  the  niakiag  it,  notice  of  the  eider  riwntd  be  served  as 
men  as  possible  after  it  is  made;  though  a  year  appears  not  too  Iwsg  a 
lime  ibr  such  service,  if  Ae  circumstances  of  dbe  panper  have  not 
damged  in  the  interval  (a),  a.  p.  by  succeeding  to  an  estate  in  liie 
iving  parish,  aari  thereby  becomiag  menovable.  Three  years  have 
held  too  long  a  period  to  fix  the  parish  to  lAich  tha  removal  was 
oidered  with  the  costs  of  suspension  after  the  death  of  the  panper ;  but 
the  appeal  must  be  to  the  sessions  next  after  the  actual  service  of  the 
osder  (c),  or  the  appellant  parish  will  lose  the  opportunity  of  ebjeeliog 
ID  it,  that  it  was  not  served  in  teasonabie  time;  fbr  that  defiatnlt  does 
sot  absolutely  avoid  the  order,  but  renders  it  voidable  only,  {ftheimt 
ittband  by  die  next  practicable  sessions  after  service  of  the  order  (y). 

Entering  and  Renting  Appeal  againH  Order  qf  JSaameaL]— 
Although  the  appeal  must  be  enlevBd  at  the  next  quarter  semieus 
of  the  county  in  which  the  order  is  made,  ».  e.  the  next  pracHeahU 
(ions<2)  after  service  of  the    older  of  removal  on   the 

aeroie  nM'SBMioBS  coiHPiSDWWy  et  nity 
■lUw  frcHD  the  parish  receivins  tiM 
pevper,  Jt.  t.  YorkMte  (B.  R,  /nfflesf), 
boagl.  192 ;  or  OB  the  tMrd  day  befBie 
the  MMieiit  were  held,  tfty-fourmllei off, 
H.  T.  miMtirt  (JmaHcniU  7  T.  R.  tOO; 
or  on  a  Satorday ,  the  aeaikms  bfltax  hsM 
on  the  Tueaday  followhiif,  thirty-aeven 
milee  off,  and  only  tnt  day,  Mondiiiy, 
thnt  interveninSf  on  which  the  parWi 
oiBeen  were  beeiid  to  make  tiie  neon- 
aary  iiii|iilfiea  to  judge  of  tilie  fnnopriety  of 
appeaKiis  or  not,  R.  t.  Anrvy  (JmtiUm), 
1  M.  a  8. 479 1  a.  T.  Bum  (Jtmhem), 
1  B.  &  AM.  210  ;^lt  waa  held,  tbat  the 
appeal  need  not  be  entered  tffl  the  M> 

A  Hbe  nde  piuvails 
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(f )  49  O.  in.  e.  124,  a.  2.  flee  also 
M.  a.  1,  aad  a.  S;  as  6.  III.  e.  101, 
S2. 

(«•)  ML  ▼.  Si.  Mkrf^h-Bim,  13  Bast, 
U. 

(•)  R.  ▼.  Aimriei  (ink.),  5  B.  &  Aid. 
194.   nee  2  a.  B.  ftl9. 

{i\  R.  T.  iVndrMire  (IhA.),  S  B.  fc 
AdeLSSa. 

<•)  See  per  Lord  Anyoa,  hi  12.  ▼• 
llwlnig,  4  T.  R.  473. 

(«)  R  T.  Xaiiytfr#r,3  B.  ft  Ald.4M. 

(p)  R.  V.  PrnMcTpe,  S  B.  &  Adol. 
&38;  and  aae  H.  ▼.  Lmmptttr. 

(i)  **  Hnt  quarter  aeariona^**  aeana 
Mrt  yw<*caifla  quarter  aaaaiena.  Thna, 
vbera  the  remoral  took  place  on  the  day 
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appellant  parish,  or  after  the  actual  remoTal,  there  is  no  necessity  for  its 
being  then  heaid.  For  by  9  G.  L  c.  7,  s.  8,  that  session  is  bound  to  re- 
ceive and  adjourn  (u  e.  enter  and  res|Hte)  it  where  no  notice  of  appeal 
has  in  fact  been  given  (a),  though  there  was  sufficient  time  to  give  it  so 
as  to  try  at  that  session  (6),  or  where  notice  of  appeal  has  in  fact  been 
served,  though  on  a  Sunday,  or  too  shortly  before  the  first  session  to 
entitle  the  appellants  to  try  the  appeal  there  according  to  its  practice  (c). 
If  by  the  practice  of  the  sessions  there  be  time  enough  to  give  due 
notice  of  entering  and  trying  an  appeal  at  the  session  next  immediaUly 
following  the  removal,  and  such  notice  is  in  fact  given,  the  appeal,  though 
if  the  appellants  desired  it,  it  must  be  respited,  may  be  entered  and  tried 
there  {d).    But  if  a  parish  having  such  right  to  enter  and  respite^ 
enters,  and  attempts  to  fry  an  appeal,  but  from  the  insnfficiency  oftbe 
statement  of  grounds  of  appeal  the  order  is  confirmed,  the  appeal  cannot 
afterwards  be  entered  and  respited  («).    An  appeal  entered  at  the  fint 
sessions,  and  respited  there,  must  be  tried  at  the  next  sessions,  subject 
to  the  service  of  the  order  of  respite  on  the  respondents  in  the  mess 
time,  if  so  required  by  the  practice  (/) ;  or  if  the  <'  next,"  viz.  6rst 
sessions,  were  not  *' practicable"  for  any  reason  above  pointed  out, 


where  irregular  or  too  late  serrioe  of  the 
order  of  removal  ia  the  ground  of  appeal 
againit  it,  R.  t.  PmUaidge^  3  B.  &  Ad. 
538.  See  aiinilar  principle  as  to  pew'i 
ratntf  mUe, 

(a)  9  6. 1.  0.  7,  B.  8,  (also  stated,  p. 
743).  Thia  section,  after  enactizig  that  no 
appeal  against  an  order  qf  removal  sliaU 
be  proceeded  on,  unloM  reaeonable  notice 
of  appealbe  siven,  prorides,  that  if  it  shall 
appear  to  the  jutdces  **  that  reasonable 
time  of  notice  was  not  giTcn,  then  they 
ekail  adjjoum  the  aald  appeal  to  the 
next  quarter  aessions,  and  then  and 
there  finaUy  hear  and  determine  the 
same."  it.  ▼.  Ohueeeierekire  (JtMoee), 
Dougl.  191.  Admitted  R.  t.  Monmouih- 
ehire  (Jmeticet),  3  D.  P.  C.  306.  So 
where  notice  of  appeal  had  been  serred, 
though  improperly,  on  a  Sunday,  R.  ▼• 
HuntmgdoneMre  (JusHees),  Cald.  283. 

(b)  R.  T.  Salop  (Jueiieee),  7  East, 
549;  R.  ▼.  Qloueeeterehire  (JueHeet), 
aee.  See  3  T.  R.  150,  contra :  R.  t. 
North  Ridmg,  Yorkekire,  (Jusiieet). 

(e)  R,  T.  Bucki  {Juetieet),  3  East, 
342.  We  have  seen  that  the  form  of 
entering  and  respiting  this  appeal  at  a 
aessions  at  yfkieh  no  trial  can  take  place 
for  want  of  actual  and  sufficient  notice 
to  try  it  there,  is  nnneoessary,  it.  t. 


Kent  (Juetieei),  8  B.  &  C.  639,  and 
other  cases  collected,  ante,  p.  641.  That, 
however,  cannot  apply  to  appeals  in 
other  cases  to  the  next  sessions,  where 
that  session  is  not  compelled  to  respte 
by  statute,  as  in  this  instance  they  utt 
under  9  G.  I.  c  7,  a.  8,  but  may  respite 
them  or  not  at  their  discretion,  or  to  sp* 
peals  first  entered  at  the  eeeond  seasiooi 
and  there  sought  to  be  respited,  and  for 
the  lilce  reaaon,  and  ace  p.  743. 

(if)  Where  due  notice  of  trying  in 
appeal  waa  given  for  tiie  /Irat  sesrioai, 
and  both  partiea  attended,  but  the  sp* 
peal  was  not  entered,  and  a  motion  «si 
made  late  on  the  first  day,that  it  should 
be  entered  and  adljonmed  on  aceoont  ol 
the  aUenee  qf  a  material  witmm,  the 
aeasions  were  held  right  in  refcsiBg  to 
do  so,  except  on  payment  of  the  coeti 
of  theday;  for  the  notice  which  had  been 
given  saved  them  from  being  okHftd  to 
respite  it  under  the  statute  9  6. 1,  c  7, 
a.  8,  and  the  application  was  to  their 
discretion  only,  R.  v.  MoamoetMn 
(Juetieee),  1  B.  &  AdoL  895. 

(e)  R.  V.  Woreeeter  (dtp  JuHem), 
moved  in  Q.  B.  28  April,  1838. 

C/)  See  ante,  and  &  v.  Menmeetk^ 
ekire  (/ns/teet),  nest  page. 
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it  maybe  entered  and  tried  (on  dae  notice  given)  at  the  second  session. 
Where  the  appeal  is  first  entered  at  the  second  session,  the  sessions  are 
no  longer  bound  to  respite  its  trial  merely  on  the  ground  of  no  notice 
or  insufficient  notice  given  of  trying  the  appeal  at  those  sessions  (A). 

Where  the  noHce  of  appeal  was  sufficient  in  point  of  time,  and  was 
weD  served,  but  the  statement  of  the  grounds  of  it  was  defectively  served, 
viz.  not  on  the  overseers,  pursuant  to  4  &  5  W.  IV.  c.  76,  s.  81,  but 
on  an  attorney  as  the  attorney  employed  for  respondents,  the  sessions, 
though  prevented  from  hearing  and  deciding  the  appeal,  had  power  to 
receive  and  adjourn, ».  e.  enter  and  respite  it:  but  were  not  bound  to  do 
so ;  for  the  compulsory  words  of  9  6. 1,  c.  7,  s.  8,  do  not  extend  to  the 
"statement  of  grounds  of  appeal"  now  required,  by  that  later  act(t) ; 
nor  do  they  compel  the  sessions  to  respite,  where,  though  the  notice  of 
appeal  is  good,  the  *'  statement  of  the  grounds  of  appeal "  is  defective  (A). 
They  should,  however,  so  respite  an  appeal,  where  the  delay  of  the  remo- 
▼ingparish  to  execute  the  order  prevents  the  appellantsirom  giving  notice 
m  time  to  try  their  appeal  at  the  first  sessions  (I)  ;  or  where  the  parish 
to  which  the  removal  is  made  is  misled  by  a  statement  of  the  parish 
officers  of  the  removing  parish,  as  to  the  proper  time  for  giving  notice 
of  appeal  (m). 

Power  of  Sessions  to  which  Appeal  is  reepited — Neglect  to  enter 
respited  Appeal.] — ^Unless  it  appear  on  the  caption  of  the  order  of 
sessions  that  the  appeal  was  r^ularly  respited  by  continuance  or 
adjournment,  the  ensuing  sessions  have  no  jurisdiction  to  hear  and 
determine  it ;  and  if  they  do,  their  order  will  be  quashed  as  void  (n). 
Bat  as  a  neglect  to  enter  the  respite  of  an  appeal  after  it  has  been 
ordered  is  an  omission  by  tlie  court  or  its  officer,  without  fault  in  the 
appellant,  it  seems  that  they  might  be  compelled  by  mandamus  to 
hear  it  (o).  As  to  giving  notice  of  trying  respited  appeal,  see  ante,  p.  636 . 

Entering  Appeal  at  Adjourned  Session.} — An  appeal  may  be  entered 


(A)  Jl.  T.  MonmoutAskire  (Jtuiie^i), 
1  B.  ft  Adol.  895,  ante.  jR.  t. 
Yorkshire  (Jwtieei),  4  M.  &  8.  327. 
Six  days  bad  there  elapsed  between  the 
cxecatkm  oi  the  order  of  lemoral  and 
the  tnt  potsible  aetiUmi  after. 

(0  R.  ▼.  Kimbolt<m,  6  Ad.  &  E.  608, 
1. 1837;  1  N.  ft  P.  606. 

W  8.  C. 

(/)  R.  T.  Southampion  {Jmaiieet),  6 
M.  &  S.  394 ;  8  B.  &  C.  641,  n.    See 

■•WW. 


(m)  R.  ▼.  Kent  (Justices),  8  B.  &  C. 
639.  This  ease,  however,  mainly  tarns 
on  the  point  stated,  ante,  p.  740,  note. 

(ft)  R.y.Hedingh4tmBikie,BvLTr.  Sett. 
Gas.  112;  R.  v.  PoMead,  Stra.  1262; 
Bodmin  t.  WarHgen,  2  Bott,  p.  756,  pi. 
982,  6th  ed. ;  R.  t.  Weet  Torrington, 
Burr.  Sett.  Gas.  398. 

(o)  Bodmin  ▼.  Warhgem  R.  r.Weet^ 
moreland  {Juttieee),  29  O.  II.,  2  Bott, 
756,  pi.  983,  6th  ed. 


It  •■  •Ajonraed  qnarter  ■»■;>■  iin>B»J  of  ibi 
pruticflof  the  MMMma  penDitiit(p);  feat  the  a 
le  •»,  for  Ae  acts  take  the  hoMiag  sf  the  mm 
to  vWelt  the7  rrfer  the  mppeal,  and  the  wmioi 
m  Iftw  as  one  da^,  to  whatever  period  tfaej  ■§■ 
be  eslntded  by  cMitimtaBce  or  adjoarMDeM ; 
«ot  m  reaaoBsble  time  between  the  fcmoTal  aofi 
MMMii  to  couider  whether  tbe^  will  kppeal,  tt 
aext  after  to  do  iO  (9). 

firaetiet  ef  iSoanoM  ai  to  Time  far  fia 

^aimat  Onhn  c/ Ramaval.]— And  lartly,  it 
that  the  sew  poor  law  act,  4  &  6  W.  IV.  c 
ewiMiy  practice  of  the  cmuU  of  quarter  mi 
fftmg  notices  of  ^peol  agaioit  orders  of  re 
■ado  Mceasaiy,  hy  sect,  79,  dwt  notice  of  ap| 
UnmtjtKM  days  after  leiTica  of  the  copies  of 
Miwiiwtioa,  and  of  the  notice  of  cfaaifesbility 
•aM.  81,  tlutnolios  of  appeal  sliaa  Id  be  giK 
before  the  seuioDi  (r),  though  a  written  itab 
appeal  must ;  but  the  practice  will  in  both  ca 
•f  appeal  (»). 

Notice  of  an  oidef  of  Mmova]  waa  urved 
MiMsa  began  Jnae  28«fa.  llieir  practice  req 
tiae  af  appeal.  No  notice  of  appeal  being  | 
4laj»«fter  copy  of  order  sent  to  appelant  pai 
c  K,  s.  79),  the  paaper  was  leatoved  on  Jam 
and  of  the  giounda  thereof,  waa  swYsd  oa  the 
ihrAe  October aessioas.  Held,  thatan  appeal 
ami  emmm.  §mmt.  tm  the  froaad  that  the  parti 
the  actual  removal  of  the  pauper  (a). 

An  order  of  remoral  waa  aerred  on  I8lh  B 
were  held  Sth  April.     Seven  dajf'  ootice  of 


(rt  a.  T.  ammr  (JMIiii).  7T.R.  183»,a  P. 

MiT  M.&C 

(ft  S.  «.  ibrriy  (JmUtm),  I  M.  fe  (0  It.  1. 

».*».    Sm  Av-  V.  iMtmMn  (Jm.  *  E.  8M  (. 


Nm),  11  L.  J.  (H.  C)  110.  &  Per.  144. 

(*4  X.  T.  a^flM  (JmU»m),  4  Ad.  ft  '  '  " 

L  81S ;  a  Nei.  &  Mm.  US.    Bn  t 


sonci  cm  apv^l  aqaisot 
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pmctke  of  tbe  m«mn^  iri//«MM,  J.,  Md,  Uwt  liim  moC  TO  tke 
M idMrnmer  mmmm  fMkwing  «m  ibe  imkI  practicable  iMiioos  fi>r  the 
pai|K»e  of  appealnig;  fbr  the  parHh,  on  16th  Much,  had  t«»e«ly-otte 
days  to  j«<lge  whether  it  nwiild  appeal  afainet  the  order.  Withia  that 
tiBie»  eta.  on  4th  April,  th^  naolfed  to  do  eo.  That  wae  loo  lale  to 
gif«  the  aaven  days*  aeliee  for  the  April  eeeeioaa,  aad  it  wat  aoaece^- 
•try  to  enter  and  reepite  there  («)• 

Notice  of  appeal  againet  an  order  of  removal  waa  regularly  gtvan 
eader  eect.  79 :  bat  no  proceeding  was  taken  on  it,  and  the  pauper 
wu  not  actually  removed  till  neariy  a  year  after.  The  appeHaat  then 
gSTs  a  Anesh  notice  of  appeal  against  the  actual  femoral^  under  stat. 
13  ft  14  C.  II.  c.  12.  The  sessions  refused  to  hear  the  appeal.  Paf- 
fe<oa,  J.,  held  that  the  first  notice  of  appeal  was  vaKd.  On  Ae 
question,  Whether  the  appellant  parish  was  by  such  notice  precluded 
Irom  giving  a  second  against  the  actuid  removal  ?  Fmttuon^  J.,  said, 
that  if  the  original  notice  had  been  e£Pectually  feUowed  up,  aad  the 
CMS  decided,  whether  on  form  or  merits,  and  a  new  attempt  at  appeal 
vere  then  made  after  the  actual  removal,  he  thought  the  sessions  would 
he  light  in  lefusing  to  hear  that  appeal,  as  the  case  would  have  been  in 
&et  already  decided  (y).  He  did  not,  however,  find  any  thing  in  stat. 
4  W.  IV.  which  priPi«ated  the  appellants  from  expressly  or  tacitly 
vsiving  that  notice,  and  having  recourse  to  the  proceeding  they  were 
miiiM  ioadopt  under  18  &  14  C.  11.  c.  12,  s.  2,  on  heing  aggrieved  by 
actual  removal.    Rule  absolute  for  mandamus  to  hear  the  case  (s). 


fldke  of  Appeal  against  Order  of  Remova 
Signed^  Served^  jrc] — Reasonable  aoltee  of  appeal  being  required  by 
tbe  act  (a),  tlie  extreme  time  for  giving  it  in  order  to  be  efiectual, 


^^mm 


(«)  JL  ▼.  Mmr^fMbklm  {MmUem)^  6 
»•  P.  C.  «38.  8m  Muf.  V.  OmmaU 
(itiMcw).  1  New  Seu.  C.  514,  suit. 

(r)  Sit  A.  ▼.  ir«tf  JUiiiy,  rtrUkirit 

it)  Jl.  T.  MMlmm  {Jmiiem),  9  D. 
P*  C.  1«3$  4  iofist,  use.  8«t.  79 
^^  m  afpeUttit  psrisk  to  trast 
""■tf  ••  t  partf  grieved  by  €w4sr  of  !•• 
*0*<i  If/brt  flefaal  rwwiw/,  Vst  does 
■^tekeaveylii  right  ef  appesl  oa  •§• 

(«)  •  G.  L  e.  7,  e.  8,  ubioh  eiMwts, 
**!**—  eppeei  er  eppeele  ftooi  aay 
^a^^  oiJere  of  fewTeVel  of  any  poor 
1^**^  wyoor  ponons  wkatioew,  from 
*7  putih  or  pkwo  to  Mother,  ahaU  he 
ViQQMded  apon  in  any  oout  of  quarter 


reaaoaablo 
given  hf  the  ohniohiiaaAaBO  or 
leefi  of  the  poor  of  aaeh  psmh  or  ph«e, 
who  sfaan  make  sneh  appeal  nnto  Ite 
ohorehiianlHia  er  ovefeeen  of  the  poor 
of  inoh  pariih  or  place  from  whioh  eooh 
poor  penon  or  poraonadMll  be  rtmored, 
the  reaeeMbleaeaaof  wbieh  noCiee  ahall 
be  detoriBitted  by  tiie  juatiooa  of  the 
peace  at  the  qnarter  aeaaione  to  whkh 
the  appeel  b  made  9— end  if  it  ahaU  ap. 
pear  to  them  that  leaaonablo  tioM  of 
notieo  nat  not  given,  then  they  Mkai) 
adyoom  the  laid  appeal  to  tibe  neat 
qnarter  leerione,  aad  then  and  there 


Anally  hear  aad 
And  see  entfe,  p.  74fiu 
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744    MOTICB  or   appeal  against  order  op   REMOVALt  HOW  SIGK£D. 

is  matter  of  regulation  by  each  session.  Their  practice  on  the  subject 
is  to  be  ascertained  at  the  office  of  their  clerk  of  the  peace.  Though 
this  notice  is  not  insufficient  if  verbal  (jb),  or  omitting  the  names  of 
the  justices  who  made  the  order  (c),  it  should  always  be  reduced  into 
writing,  and  signed  by  all  or  the  major  part  of  the  **  churchwardeni 
or  overseers"  of  the  appellant  parish,  representing  the  parish  or  town- 
ship, (or  by  the  overseers  only  of  an  appellant  township)  {d),  for  the 
purpose  of  giving  notice  of  appeal  («),  or  by  one  churchwsjrden  and  two 
overseers,  though  one  of  those  who  signed  as  overseers  was  the  same  person 
who  had  signed  as  churchwarden  (/),  or  by  any  person  shown  to  have 
authority  from  an  overseer,  &c.,  to  sign  for  him,  and  expressing  on  the 
face  of  the  instrument  that  he  so  signed  (g),  or  in  the  case  of  a  parish 
incorporated  under  Gilbert's  act,  22  G.  III.  c.  38,  by  a  guardian,  de- 
scribing himself  as  such  (A). 

But  if  the  notice  and  statement  of  grounds  of  appeal  are  given  by 
individual  rate-payers^  stating  themselves  to  be  aggrieved  by  the  order, 
it  will  be  confirmed  (t),  though  it  is  possible  that  where  there  is  no  other 
remedy,  e.  g,  in  absence  of  any  parish  officer  {k\  an  inhabitant  rate- 
payer might  appeal  (/).  It  ivas  in  practice  commonly  signed  by  as 
attorney^  expressed  to  sign  as  such,  on  behalf  of  all  or  a  majority  of 
the  parish  officers  (m).  As  to  its  service,  it  is  sufficient  to  leave  a  copy 
with  each  of  the  ''  churchwardens  or  overseers"  of  the  removing  parish 
(or  on  the  overseers,  if  a  township  removes),  personally,  or  at  their  re- 


(h)  JR.  T.  Salop  {Juttieti),  4  B.  ft 
Aid.  626 ;  JR.  v.  Surrey  (/utiieei),  5  B. 
&  Aid.  539. 

(e)  13  L.  J.  (M.  C.)  41,  R.  t.  Weit 
Houghton;  see  R.  t.  Denbiffhthirt 
(Juitieet),  9  D.  P.  C.  509. 

(d)  B,  ff,  by  three  churchwardens,  JR. 
▼.  Beitton,  3  T.  R.  592 ;  R,  t.  Cam- 
iridgetkire  (Ju9tiee§)f  7  Ad.  &  B.  480 ; 
bnt  see  Ehtg  t.  Burreil,  12  Ad.  ft  E. 
465  ;  and  see  on  4  &  5  W.  lY.  c.  76, 
a.  81,  R.  T.  Werwiekthire  (Juttiees), 
po$t,  p.  756. 

(e)  12  Ad.  &  £.  165. 

(/)  R§g.  T.  Leomhuter  (Mk,)  13  L. 
J.  (M.  C.)  54, 1  New  Seas.  Ca.  80,  S,  C, 
bnt  gu.  thia  case. 

(ff)  Semi,  aee  Reg.  v.  Surrey  (/«#- 
tieee)f  in  next  note. 

(A)  Reg,  t.  Weet  Riding,  Vorkehire 
(Juetieee),  in  Hamieg  ▼.  Rothweli,  13  L. 
J.(M.C.)39,perP<i^^««ofi,J.,inbail  conrt. 
If  anch  gnardian  aigna  aa  overeeer,  it  ia 
bad,  S.  C,  Secue  aa  we  have  Been,  in  oaae 
of  a  poor  law  union  where  the  aignature 


of  a  gnardian  of  a  pariah  ia  purely  vte- 
1m8,  in  Reg.  ▼.  Surrey  (Juetieee)  in  {AU 
Halhwe  t.  Wimiledon),  13  L.  J.  (H.  C.) 
86,  oii^a. 

(0  Reg.  T.  Colbeek  (Inh.),  12  Ad.  & 
E.  161. 

(k)  Am  W9M  the  CBMie  in  R.yr.J)e»kig^ 
shire  (Juitieee),  1  B.  ft  Ad.  616. 

(0  See  Lord  Deitman'e  judgment  ia 
Reg.  v.  Colbeek. 

(m)  2  Nolan,  4th  ed.  524,  where  Jom 
r.  Orchard,  2  B.  &  P.  39,  ia  cited  to 
ahow  that  a  demand  (or  notice)  ngoed 
by  a  plaintiflTa  attorney  ''  for  him,"  is  i 
demand  ngned  by  the  plaintiiT.  See  R' 
v.  Monmouthshire  (Jusiiees),  Hil.  1829 
(not  reported),  dted  6  Ad.  &  B.  607,  a. 
Alao  Reg.  ▼.  Lancashire  (Justices),  peit, 
tit.  CertiorarL 

If  the  Btatement  of  the  groands  of 
appeal  required  by  4  &  5  W.  IV.  c  76, 
a.  81,  ia  compriaed  in  the  notioa,  it 
muat  be  aigned  aa  there  required.  See 
R.  V.  Worcester  (City  Justices),  p.  7i6. 
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spectire  places  of  abode  (n).  Probably  such  service  in  either  kind  on 
one  of  them  would  suffice,  if  without  collusion  (o),  but  not  as  it  seems 
on  their  attorney  (p).  Service  by  consent  will  be  sufficient,  if  made 
in  the  way  agreed  to.  When  a  copy  is  served,  the  original  retained  may 
be  read  in  part  proof  of  the  notice  given,  without  giving  notice  to 
produce  the  copy  of  the  notice  so  served  {q). 

Actual  Removal — Time  of  serving  Notice  of  Appeal  in  order  to 
prevent  it."] — If  the  practice  of  the  sessions  does  not  require  notice  of 
appeal  to  be  given  within  the  twenty-one  days  following  the  giving 
notice  of  the  chargeability,  with  copies  of  the  order  of  removal  and 
eiamination  on  which  it  proceeded,  under  4  &  5  W.  IV.  c.  76,  s.  79 
(an(e,  p.  734),  and  no  such  notice  is  in  fact  given  within  that  time, 
the  pauper  may  be  actually  removed.  But  in  cases  where  au  appeal 
is  expected,  it  is  better  not  to  remove  till  after  the  time  for  giving  notice 
of  appeal  has  elapsed, — viz,,  till  after  21  and  14  days  from  service  of 
the  order  on  the  appellant  parish  (r). 

Statement  of  "  Grounds  of  Appeal "  against  Orders  of  Removal y 
how  to  be  stated  by  Appellants  and  delivered  to  Respondents.] — The 
grounds  of  the  appeal  must  now  be  disclosed  to  the  other  side  in  writ- 
bg,  before  coming  to  the  sessions,  and  the  inquiry  there  is  limited  to 
the  grounds  so  stated,  the  words  of  4  &  5  W.  IV.  c.  76,  s.  81 ,  being : — 

**  In  every  case  where  notice  of  appeal  against  such  order  shall  be 
gi^en,  the  overseers  {s)  or  guardians  of  the  parish  appealing  against 
roch  order,  or  any  three  or  more  of  such  (0  guardians,  shall,  with  (u) 
such  notice,  or  fourteen  days  at  least  (»)  before  the  first  day  of  the 
sesuons  at  which  such  appeal  is  intended  to  be  tried,  send  or  deliver  to 
the  overseers  of  the  respondent  parish  a  statement  in  toriting,  under 
their  hands  (y)  of  the  grounds  of  such  appeal ;  and  it  shall  not  be 
lawful  for  the  overseers  of  such  appellant  parish  to  be  heard  {z)  in  sup* 

M  See  Jones  ▼.  Merth,  4  T.  R.  464. 

(o)  2  Nol.  527,  n.  5 ;  snd  see  A.  ▼. 
^vwiebAtre  (/lo/ieet),  post,  p.  756. 

{p)  R^  ▼.  Kimbolton,  6  Ad.  &  E.  603 ; 
1  Ner.  a  Per.  606,  neepoit. 

(?)  Bm  T.  Bemmumtf  3  Brod.  &  B. 
«8;  8wam€  T.  LeufU,  5  Tjr.  998  ;  2 
Cr>H.,&  Rosi.261.  See Peakei R.165. 

(r)  Ante,  p.  734,  and  see  14  L.  J. 
Vf-C.)ll,  JI«y.T.Tr«#<  Sidhiff,  York' 
^^  {Jnticei),  in  Stmley  ▼.  Aherthorp, 

M  Indoding  the  churchwardens,  4  H 
*^-IV.e.  76,  s.  109.  . 

(0  l^.,giiardiaiis,if  anj,of  fheporttA 
^ofanypoor  law  union,  Jtiy.  V.  Airr^ 


(/«#/<cf«):  (AUHaUowsr.  Wimbledon) 
13  L.  J.  (M.  C.)  86,  who  cannot  it  seems 
act  as  parUh  OTerseers,  8.  C,per  Pa/- 
ttson^  J. 

(tt)  Sessions  practice  as  to  time  of 
giving  notice  is  not  altered,  oaUSj  p.  742. 

(dr)  VtM.  fonrteen  eleor  days,  t.  e.  ex. 
dosive  of  the  day  of  its  ddiTcry,  and 
of  the  first  day  of  sessions,  R»  t.  Shrop^ 
shire  (/uttiees),  in  Tibberton  ▼.  New^ 
port,  8  Ad.  &  E.  173;  8.  C.  3  N.  &  P. 
286.    See  p.  633. 

ip)  As  to  this  signing,  see  pof/. 

(i)  Bnt  the  sessions  are  not  prevented 
by  these  words  from  a^owmingf  6  Ad. 
&  B.  610. 
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port  of  Mek  mppoJ,  ttnkntueh  wliee  and  sMMMmt  iWI  k«M  tan 
i  •  m  given  m  aferenid  :  Provided  always,  Ikal  it  shall  Ml  bs  lawAil  fv 

I  tbe  respoadent  or  appeUant  parish,  on  the  heariag  of  any  ffmi,  to 

1^  into  or  give  evideaoe  of  any  other  gronnds  of  ramovalt  or  of  sppoil 
against  any  order  of  renoval»  than  those  set  forth  in  snsh  rsi^tiie 
order,  examination,  or  stateaneat  as  aforesaid." 

It  has  been  already  shown,  that  the  strictness  with  which  "grounds  of 

appear*  were  always  treated  is  now  extended  to  the  '^ecoMtnafira'*  con- 

i  taining  the  g^unds  on  which  the  removal  b  tested.    Both  initnh 

j  I  menls,  therefore,  so  far  as  either  may  set  up  a  settlement  for  adjudicstioii 

\  by  removing  justices  or  the  sessions,  that  being  matter  of  snbstanoe,  ire 

\  I  on  a  like  footing  (^),  and  the  decisions  on  the  one  apply  to  the  otiier. 

The  intention  of  the  enactments,  which  direct  the  gronnds  of  remonl 

and  appeal  to  be  made  known  by  each  party  to  the  oUier,  was  to  compel 

'  I  such  a  disclosure  by  both  as  will  enable  them  to  go  to  the  lemoDtiblly 

aware  of  the  questions  which  are  to  be  there  discussed.    To  effectuate 

that  intention,  the  statement  of  the  grounds  of  appeal  most  eondcscead 

on  particulars  (c)  not  to  the  extent  of  setting  out  the  evidence  by 

I  which  &cts  are  to  be  proved,  or  arguments  on  the  provisions  of  a  statuiet 

but  by  stajling  all  the  facts  material  to  the  settlement  relied  on,  lo  u 
to  give  the  opposite  party  reasonable  means  of  inquiry  (<f ). 

In  the  first  place,  the  statement  of  '*  grounds  of  appeal "  mutt  nerer 

omit  to  allege  (by  way  of  general  issue)  that  the  pauper  had  no  lettk- 

ment  in  the  appellant  parish  (s ).     It  may  then  object  to  the  notice  of 

chargeability,  order  of  removal,  or  examination,  all  or  either  of  them, 

for  any  defect  apparent  on  the  &ce  of  them.     IT  any  settlement,  lub- 

sequent  to  that  relied  on  by  the  respondeotSy  has  been  obtained  in 

their,  or  any  third  parish,  it  may  also  be  stated  as  a  ground  of  appesL 

So  much  nicety  is  requisite  in  framing  **  grounds  of  appeal,"  that 

Lord  Denman  has  laid  it  down  as  the  duty  of  parish  officers  to  procure 

legal  advice,  the  consequence  of  their  doing  so  being  the  dtminntioa, 

I  not  the  increase,  of  expense  and  litigation  {/), 

^  Whether  a  defaa  apparent  on  the  face  of  the  ezaaBinatioB  or  older 


rt)8 

a4.B. 


S)  See  Lmrd  1Xmms»'«  okosmHoBs,  Ay.  v.  A. /sAa's^  Jffwys#»v  ii^ 
t.  B.  4S<.  (t)   WlMTt   Ills  grmmi  sT  tpftfl 

(e)  An  eipraMioB  mmt  Mthoristd  by  saiinst  em  order  of  iwMral  rtitsd  thit 

^MlfltM,  J.,  S  Q.  B.  49a.  tiie  fua^^  wm  srttkd  in  a  tJuM  feaah, 


(d)  Per   herd  Demmm  in  Mif,  v.      trni  trfifcy  ifcst  t^  p— psr bsd  no  •etde- 
Nerik  Beee^  {Ink.),  2  aB.aa4:  «mI      wemk  in  tin  nppilliBt  fmUb^  Iht  jeei^ 


per  Cmr.  in  R.  t.  D^riffekke  (Jtuiieet^f      was  held  precloded  from  disp«tii«  ^ 
6  Ad.  ft  E.  88A ;  nko  illy.  v.  WkHi^,      ■Iti— not  Mi«  tteo^  Ji¥-  ▼•  ^^ 


qiptr,  (MA.).  11  Ad.  ft  £.  ta.     OeU.      worlAy  (iM.),  7  Ad.  ft  B.  491, 4Si. 
Hige,  J.,  mys,  ibt  genewd  nfwemu  So         (/)  11  Ai.ft  JLM^JN^vwVUIIqr 


n  itstnte  may  often  suffice,  bal  fM.  ase      llpar,  (iWk) 
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€»n  W  t«fc«B  flRb«itB9»  cf  mt  the  hniring  of  die  «ppedy  m  a  general 
gfomid  of  «p|ioal  ia  the  intBre  of  a  general  dciaafffcr,  or  must  he 
pointed  out  specifically  at  eaiise  of  apecial  demorrer,  teems  Co  depend 
«n  the  qaetlion.  Whether  the  objeotien  it  matter  of  tnhetanee,  t.  e.  in 
ahowing  the  jutticet  to  hene  no  juiisdietbn  to  remove  for  want  of 
proof  of  a  complete  settlement  before  them,  or  of  form  only  ? 

In  cases  of  saAffaafta/ delect  in  an  eaamination  or  order,  it  saffices 
to  state  as  a  ground  of  appeal,  **  that  the  cotammation,  Ac.,  is  bad  on 
the  ftice  Aeieof/'  Thns,  where  a  pauper's  examination  stated  that  her 
ihther  gained  a  settlement  in  the  township  of  Middletoft  in  Teesdale, 
by  renting  and  occupying  a  tenement  of  J.  T.  (naming  die  landlord), 
in  the  said  township  of  M.,  at  the  yeariy  seat  of  10/.  ;**  and  the  first 
ground  of  appeal  was,  **  that  the  order,  the  examination  on  which 
the  same  was  grounded,  as  also  the  notice  of  chargeability  accompany- 
ing the  same,  are  bad  upon  the  fifcces  thereof  The  appellants  were 
held  entitled  to  object  at  the  hearing  that  the  examination  was  bad  on 
its  flitce,  ibr  not  showing  when  or  lor  hew  long  the  renting  was,  so  that 
conseqaeatly  no  jnrisdictiaa  to  remove  appeared  (A). 

In  a  later  case,  however,  where  the  grounds  of  appeal  alleged  gene- 
rally, that  the  father  of  pauper's  husband, through  which  ftither  thesettle- 
asent  was  claimed,  was  not  laled,  and  did  not  pay  rates asstated  in  the 
examination,  and  aiio  stated,  **  that  the  examination  was  informal,  and 
wholly  insuflicieat  in  law,  and  bad  on  the  face  of  it ;"  aUa^  that  it  did  not 
contain  sufficient  evidence  of  a  settlement  gained  by  the  pauper's  fiither- 
in-law  from  whom  it  was  derived,  or  show  in  wkai  year  h$  paid  rales, 
nor  a  sufficient  retideBce  by  Mm,  or  that  the  pauperis  husband  was 
unemancipated  at  his  marriage ;  the  court  held,  that  at  the  trial  of 
the  appeal  the  appellants  conld  only  insist  on  the  objections  thus  spe- 
cially stated,  without  being  let  in  to  object  on  the  general  ground,  that 
the  exanHuation  coatained  no  proof  ci  the  &ther  having  been  actually 
rated,  viz»  for  want  of  the  rate-book  being  produced,  or  its  non-pro- 
dnction  aceonnted  fer  before  the  removing  justifies  (i). 


ieAd.ftB.eee.  (Adlwredto,ieetQ.      tfm  dMkion  m  stated  bj  CMv<4r«^  J., 


B.49e,504;  11  Ad.ftB.  e<9.)    An-      to  be  Aat  m  MttlMMnt  was alMMni 
heartof  wet  podded  for  bj  the  eeee,      tbe  feee  of  the  enBinatioB,  11  Ad.  * 


and  gnmted;  iratifaieelBterceeee  noold 

have  been  reftned,  and  tbe  order  of  aeo-  (I)  tUf,  t.  Bhipk  FUnpwku  (JaA.).  2 


aioosooiiiliiiBgtbatorreaMyvalwoaldbave      Q.  B.  488,  Ibr  the  deataliataraM  that  tbe 
hcenqaaabed:  weepo&i,  Note,tliegromida      lbther.fai>lair  wee  rated,  woidd  lead  ee- 


of  appeal  aet  up  a  aabseqiieDt  eettlcaaeBt  epoadeata  to  eonokido  that  H  was  aoS  la- 
by  renting  a  toDeoMBt  in  tbe  remofint  tended  to  okjeot  to  want  of  pioper  esi- 
townehip,  bnt  wonld  be  now  held  ineoA-      donee  bofofo  the 


,1 


i: 
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In  anotber  case,  where  some  grounds  of  appeal,  specifically  detailed, 
related  to  questions  of  fact  only,  and  another  stated  that  **  the  exami- 
nation was  bad  on  the  face  thereof,"  the  appeUants  were  allowed  to 
impugn  the  examination  for  not  stating  pauper's  residence  in  F.,  that 
being  matter  of  substance  necessary  to  complete  his  settlement  there  by 
apprenticeship  {k). 

As  to  defects  of  form  apparent  on  the  face  of  an  examination  or 
order  of  removal,  it  may  be  stated  generally,  that  they  will  not  be  the 
subject  of  objection  on  the  hearing  of  an  appeal,  unless  alleged  speci- 
fically as  grounds  of  appeal  (/),  t.  e.  in  the  nature  of  alleging  causes  of 
special  demurrer,  from  which  it  results  that  when  particular  facts  are 
specified  in  the  examination,  and  disputed  in  the  grounds  of  appeal,  all 
other  facts  alleged  in  the  examination  are  admitted  (m). 

Though  it  may  not  in  all  cases  be  necessary  to  do  more  than  refer  to 
a  statute  generally  by  saying  that  none  of  its  provisions  have  been  com- 
plied with  (n),  it  is  always  much  safer  to  specify  in  the  grounds  of  appeal 
the  facts  which  it  is  intended  to  prove  or  dispute  at  the  sessions  (o). 

A  pauper's  examination  stated  that  he  was  bound  apprentice  by  the 
overseers  of  the  removing  parish  to  a  master  in  the  appelhnt  parish,  and 


(*)  lUg,  V.  VIoekiOH  (iM.).  2  Q.  B. 
535 ;  12  L.  J.  (M.  C.)  70,  S.  C.  See 
mU€»  Panper*!  ezunination  itated  his 
apprenticeship  and  assignment  of  the 
indcntnies  to  "W.  of  Flockton,"  the 
appellant  parish,  '*  with  whom  he  went 
and  resided  between  three  and  fbvr 
years.*'  Held  had,  for  by  not  snffi- 
dentl J  stating  residence  in  F.  under  the 
apprenticeship,  no  settlement  appeared 
on  the  examination.  Note,  it  was  also 
bad  for  not  stating  production  of  inden- 
tures before  the  removing  justices. 
Order  of  removal,  and  of  sessions  con- 
firming it,  quashed. 

(0  R.  V.  WUhemwiek,  6  Ad.  &  E. 

273.    The  point  in  the  text  was  aU  diat 

was  held  in  this  ease :    see  per  Lord 

DenmoM  in  Jiiy.  v.  3iiddMom  m  TWv- 

dtfs,10Ad.&E.688,692.    The  ground 

•ought  to  be  insisted  on  was  the  omission 

of  the  ages  of  children  removed.    See 

form  of  order  of  removal,  tmte,  p.  726. 

(m)  See  Lord  Demman*9  judgment,  1 

Q.  B.  255,  in  Siy.  v.  St.Jokm,  Margate 

{Ink.),  id.  252.    Examinations  set  up  a 

settlement  by  apprenticeship  under  an 

indenture  which  was  produced  l>efore  the 

removing  magistrates,  and  the  execntaoB 

Bwom  to  bytibe  pauper,  who  {mttr  atU^ 


stated  the  consideration  was  15/.  Gnmsd 
of  appeal  was,  that  pauper  did  not  aoqviR 
a  settlement  in  appellant  parish  by  ret* 
son  of  his  being  bound  appreatiee  bjin- 
denture,  dated.  See.,  to  one,  fltc,  sad  by 
serviog,  &c.,  because  the  15/.  wu  pisl 
by  the  parish  officers,  and  that  ^^ihtn- 
pdtiHami  qftka^taimie  made/or  ikt  rt- 
fpdaiitm  tmd  iimding  qfpariik  ^ff^ 
tieet  than  m  firet  were  mot  eemffki 
with,''  (aUud^  to  56  6.  UI.  e.  139). 
Held  that  the  eMcic/toiiof  the  indeDtait 
was  not  put  in  issue,  and  that  it  migbt 
be  produced  at  the  sessions  and  resd;  aS 
that  the  ground  of  i^MBal  diqiatfd« 
being  that  the  liU  was  properiy  piid, 
the  appellants  had  to  show  that.  Etcb 
^riiere  it  appeared  on  the  Cue  of  saordar 
and  special  case,  that  a  ditld  within  age 
of  nurture  was  removed  from  its  modicr, 
the  queen's  bench  confirmed  it,  si  tbe 
objection  raised  was  not  raised  spedfical^ 
by  the  grounds  of  appeal,  nor  wai  it 
made  such  a  ground  that  the  order  «ai 
bad  on  the  face  of  it.  Beg.  t.  Cottoct 
(Ink.),  10  Ad.  &  B.  417.  421. 

(«)  See  R.  V.  St.  Joka'e  Mar§ett,  1 
Q.  B.  252. 

(o)  Per  CMeridge,  J.,  II  Ad.  A  S. 
98. 


.Am. 
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tliere  dnly  Benred  hb  apprenticeship.  The  grounds  of  appeal. stated 
tliat  the  pauper  was  bom  in  the  respondent  parish,  and  had  never  done 
any  act  whereby  to  gain  a  settlement  m  the  appellant  parish, "  inasmuch 
as  the  requisites  of  56  G.  III.  c«  139,  and  more  particularly  sect..  5  of 
that  act,  were  not  complied  with,  when  the  pauper  was  so  bound  ap- 
prentice." The  appellants  were  held  not  entitled  to  prove  that  their 
overseers  had  had  no  notice  of  the  binding,  as  required  by  sect.  2,  of 
the  act,  the  respondents  being  misled  by  the  objection  reJied  on  not 
being  pointed  to  {p). 

Grounds  of  appeal  stated  that  the  pauper,  in  or  about  1830,  paid 
parochial  taxes  for  a  tenement  in  a  third  parish,  viz,  T.  rented  by  him 
at  15/.  for  the  term  of  a  whole  year,  and  occupied  by  him  under  such 
hiring  for  more  than  a  year,  and  rent  for  the  same  to  the  amount  of 
10/.  being  paid  by  him.  Also  that  he  rented  the  ufaresaid  tenement 
in,  &c.  at  the  rent  of  15/.  a  year,  and  occupied  it  under  such  hiring  for 
more  than  a  year,  and  paid  rent  to  the  amount  of  10/.  for  the  same, 
but  without  further  describing  the  tenement  or  its  situation,  or  stating 
the  name  of  the  landlord.  The  sessions  refused  to  hear  the  appeal  for 
omission  of  the  landlord's  name,  and  were  held  right  (q).  Where  the 
ground  of  appeal  set  up  a  settlement  by  renting  a  tenement  stating  that 
pauper's  husband  rented  and  occupied  it,  but  omitted  to  state  forty 
days'  residence  in  the  parish ;  it  was  held  bad,  and  the  order  of  removal 
properly  confirmed,  without  hearing  appellant's  evidence  (r).  To  state 
the  rating  a  tenement  to  have  been  *^  about  the  year  1813,"  seems 
sufficient,  as  it  compels  proof  of  a  holding  at,  or  a  little  before  or  after, 
the  time  stated ;  but  laying  the  tenement  to  be  ''  within  the  township  of 
H.,  or  within  the  parish  of  B.  in  the  county  of  S.,"  is  uncertain  and 
bad(s).  So  where  the  settlement  asserted  was  by  hiring  and  8ervice(^), 
but  no  such  residence  in  the  parish  appeared.  Again,  a  statement  set- 
ting up  a  like  settlement  was  held  bad  for  omitting  the  year  in  which 
the  hiring  and  service  took  place,  as  well  as  the  master's  name,  it  not 
appearing  that  the  appellants  could  not  state  the  time,  &c.  as  well  as 
the  other  particulars  relied  on  (u). 

(p)  RBg,  T.  WHtUy^  VpptTy  (/aA.), 
11  Ad.  &  B.  90.  Appdlants  ihonld 
hare  said  limply  that  no  notice  of  the 
bindiBg  was  given  to  the  overaeen  of 
opeUant  toiiiaahip»  and  that  none  of 
taem  attended  the  jnsticea  or  admitted 
the  notice  (Yff/itfaiN«,  J.). 

(9)  Rtg.  T.  SuueXt  Jiaiieu  (JBattem 
Dhisum),  10  Ad.  &  E.  682.  Rule  for 
mandmm*  waa  diachaiged.  Semb,  also 
rendcnce  in  the  tenement,  if  a  home,  or 


in  the  parish  if  it  was  land,  was  not 
shown. 

(r)  Besf,  T.  Weii  Siding  Yorkshire 
{Ju8iiee§)  ;  in  Drigklingion  t.  Pudsey, 
2  Q.  B.  505 :  Reg,  v.  Old  Stratford,  id, 
513. 

(f)  R,  V.  Dtrbyehire  (Juttieet),  I 
Wm.,  WoU.  &  Hodges,  323. 

(/)  R,  T.  Stowford,  2  Q.  B.  526. 

(tt)  R,  T.  Bridgwater  (Jh,),  10  Ad.  & 
B.  693. 


I  I 


1 


•I 


I 


i  \ 


I 


^•1 


t 


A  giwuHl  of  appetl  ^eetaag  to  l!he  csMMMlittB  tkut  it  wm  btd  fcr 
aoc  sMiag  tlie  oertificale  of  tlwiguibiiity  tlicraai  ftUeged  to  be  leaM 
wkh  the  seal  of  the  boofdof  gunrfan,  («ipteMiibodhy5ft6Vkl.e. 
57, 8. 17,  which  eeeiM  repeated fMMul  Am  7  &  8  Viet.  c.  101, t,  67,iiri 
lehedttle  C)  ehoold  not  eUto  aweely  ''duit  it  did  not  appeir  bj^ 
examiootioas  that  the  ccMificaie  waa  mgfued  amd  maUd  m$  reqwtd  hf 
tkB  stahUgf  Ay  the  prnkkng  vkm  mmm  **  («)•  A  giouad  of  apperi  idy- 
mg^  on  a  fMnaer  aider  of  remoral  quaabed  ait  eeMiooa,  is  aabjoioed  in 
the  note  (y).  If  a  ground  of  appeal  seta  up  a  settlcaoDt  by  paymeitof 
parochMil  raiaa^  it  nmit  atata  the  pauper  to  faa««  baaa  **  ekmrgedwA'' 
them  (a). 

Orottiids  of  appeal  stating  that  the  lanofii^  fniwh  had  daring  tbe 
hnt  six yeare, *' nnd  partieularly  in  1839^  1840/' idefed the peqw 
^Mkt  iiiident  m  anodier  patkh,  wem  hehl  to  atnle  aufideat  6cu  of 
raiiaf  on  wii^  to  adjodiode  a  auheaqoent  settfemeftt  («)• 

Where  the  written  atatament  of  the  groandaof  appeal  wet,  that  • 
pnaper  was  not  bonnd  appimtica,  Ac.  in  the  reapondent  paridi,  8r. 
Ohivias,  and  diierent  ohyeetions  wan  taken  to  Ua  imnaval  theie;  n 
also  that  the  c^iMien  of  hia  wifct  by  a  former  hwahaad,  which  wot 
idso  indoded  in  the  order  of  venotoJ,  wiera  '*  settled  m  '*  Pearjn,  Ml 
without  sUting  the  natnre  of  their  alleged  settteBesft  there;  it  nm 
held  thatthegronndsof  appeal  were  BvAciently  stated  tDenaUe  die  ap- 
pelhnts  to  dispote  the  order  as  to  the  diihirBn,  and  that  the  atteotioB 
of  the  respondents  was  so  far  drawn  to  the  settlement  atteged  la  Pearjs, 
as  to  enidde  them  to  mako  iw|«irieB  there;  while  the  appelkiiti,B- 
stead  of  bemg  able  to  set  np  anooesaivie  settkosmti  in  diAmntpaiiriiei, 
of  which  the  other  side  were  not  awnra,  as  nngbt  faavn  been  done  befeie 
theact,  wereconfined  to  ptoveone  in  Penryn.  And  the  sesHonshafiq; 
irfnsed  to  hear  any  eridance  ttet  the  wde*a  chiMrBn  were  settled  is 
Penryn,  as  distinct  from  their  folbaPa  setlluneBt  (ft),  a  aMmdiiaaf 
iasoed  to  compel  them  (c).    Bat  this  decision  waa  ninch  doubled,  sad 


(#}  Jtif .  ▼.  ArffMif  JiM  (iUt)  1  New 
SeM.  C.238. 

df)  **  And  becmiM  a  fbnaer  otder  of 
On  MM  fartwoe  nr  roBOvfeB^  the  eeia 
praper  from  C.  K.  to  St.  M.  had  been 
^puriiad  1^  »e  ooait  of  miMtw  saa- 
iloaa  fbr  the  eouitf  of  D.,  at  ^e  A|afl 
aawiniii  fai  tba  ptaaeul  year,  and  whieb 
nid  ordar  of  ^a  aaid  eowt  ralatad  dl- 
laetly  to  tba  point  thaa  aad  now  m 
qaaation  batwoaii  tho  partiea  to  tha  nro* 
aaat  appaal,  aad  it  ia  thofefan  biad^ 
aad  eoucloaifo  oatwaaa  foaM  sa  wtt  as 
raqpaeta  the  plaea  af  the  laat  legri  set* 


UeBMOt  of  tba  aaid  R.  6."  SeeJLv- 
Ckm\%  ra— to  (Jii,),  y  Ad,  a  >>  4>»» 
Aootbar  fern  la  ^nmn,  ia  11  Ad.  aB. 

^ .  ▼•  CHM  (iia.> 

(^  Ut§,    T. 


cm. 


faaaddittf 


(aaa*^,  i  new 
(a)  Aiy.T. 

f  du  B.  sas,  not 

A|p.  T.  Xatf  iiin, 
(»)  As  to  tUa 
IT.  e.  76,  a.  57  i  «.  T.  rr- 

(SO.),  1 N.  ftr.eaa;  a  Ad.aB.9ti' 

(e/ jr.  T.  C^nmdi  (JWfcw),  5  Aj 
ftB-lM;  lH.«P.l#i,9.P.  i|di 


•ae4aSW. 


AS4kl««r  ORDSM  ov  rurivai.* 


Tfil 


inaieMBtiMlatteKtlw  eowt  «rf  <fmm*%  betxh  iMrfd  it  miglit  aot  in 
•tttlMirity»  «aoept  ni  cates  itricUy  ranginf  witlmn  its  peeaiiar 
(^O*  The  ikifj  of  fl«iioat  m  jodgmg  whether  grounds 
of  appeal  which  set  up  a  settlement,  are  stated  with  sufficient  partial 
krity  to  gife  tlie  requisite  inibmiation  to  the  other  side,  appears  fh>m 
what  has  bees  stated  as  to  exanrinations ;  and  the  court  of  queen's 
tench  wiB  not  interfere  by  mandaMus^  even  where  the  sessions  have 
icfesed  to  hear  an  appeal,  if  die  point  on  which  the  refusal  tarned, 
dhoogh  prriifntnary  to  the  merits,  involves  matter  of  fact  only,  e.  g,  the 
aot  stating  the  particular  house  to  be  in  a  parish  in  which  the  residence 
snder  indentnres  of  apprenticeship  took  pktce  (e). 

It  may  often  be  difficult  to  say  whether  a  variance  between  the  facts 
itsted  m  the  grounds  of  appeal  (or  examinations)  and  the  proof  is 
material  or  not ;  it  may  be  so  trifling  as  to  amount  to  a  mere  clerical 
cner,or  sncfa  as  to  set  up  an  entirely  different  question.  For  the  mere 
iiiitakeof  a  date  or  name  may,  in  populous  places,  mislead  the  opposite 
{irty.  It  is  therefore  held  to  be  matter  of  discretion  for  the  sessfons 
to  say  wfaetiier  the  variance  is  material  or  not  (/). 

Where  the  pauper's  examination  stated  a  settlement  by  hiring  and 
lernce  in  Spaldtng,  and  the  ground  of  appeal  stated  by  the  appelkints 
vu  that  the  pauper  had  stipulated  for  two  days'  holidays  at  Spalding 
dab  feast,  they  were  held  estopped  from  going  into  the  evidence  after 
>t  casM  oat,  on  cross-exammatron  of  respondent's  witness,  the  pauper, 
Ast  he  had  stipulated  fen  one  day's  holiday  at  Holbeach  fair  (g). 
Again,  where  a  statement  of  a  grotmd  of  appeal  alleged  that  the  pauper 
^  gahied  a  settfement  by  hiring  and  service  in  the  appellant  parish, 


^»^hj  Um  ooart  hi  JK.  v.  Warwick^ 
•^(AnM^),  1  K.  SI  P.  769 ;,  6  Ad. 
k  1.87a.       ' 

W  MSS.  Tyr.  Q.  B.  2  Not.  1837, 
!"^  Ke  per  Lord  JDwwisii,  in  6  Add.  & 
^  Ml  JL  T.  i^wSyfMrw  {^mtUem), 
^  iL  ▼.  Kehtdm  (iUb.)  5  Ad.  &  E. 
«J ;  7  A*,  ft  B.  496. 

(•)  ^  ▼.  Kuieven  {jMMtUf),  3  a  B. 
^^'  ftesi,  if  tbe  point  rafoes  a  poiat 
f[^Vnetice  which  the  eoart  pereeiwa  to 
^atttwofiMr.   ACsesJLv.jniM. 


V)  Afroaad  of  appttiwaa,  that  ths 
pnper  did  not  oocopy  the  teoemeat  In 
!^*P^  <if  wbidi  the  aettiemeat  wm  ■!- 
*^  ^  te  pkwi,  l^rvm  Jnna,  1837,  ts 
*^^  1838.— Panper'a  evideoea  was^ 


that  he  entered  on  the  tenement  in  Jnne, 
1836,  instead  of  1837,  Che  year  be  atated 
ia  hie  examination  before  the  renofinf 
jnstioea.  The  acMiona  oonsidered  the 
▼arianoe  naterial,  vnder  4  ft  5  W.  IV. 
c.  76»  a.  81,  and  at  onee  ^naahed  the 
order  of  removal.  The  court  would  not 
interfere,  It.  ▼.  Torkthirt  {W,  R,  /«t- 
tie€9),  in  CUtUoH  ▼.  BirttwUh,  10  Ad. 
ft  E.  683. 

ijf)  R,  t.  Holbeaek  (Hh.),  5  Ad  ft  B. 
685 ;  «.  C.  1  N.  ft  P.  137.  N.B.  The 
objection  waa  talcen  at  the  hearing,  and 
tlie  aeaaiooB  liaTing  overraled  it  by  ad» 
mittiniif  the  eyidenoe  and  quaahing.the 
order,  the  order  of  seaaiona  waa  qnaahed. 
See  R.  ▼.  Mui€rifm  (/aA.),  6  Ad.  ft  E. 
878,  884,|f0fl.  Seet.  Xlil. 
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(tetting  out  various  (acts)  it  was  held  bad  for  not  specifying  the  name 

of  the  party  she  lived  with  there,  and  the  dates  or  times  of  the  hiring 

and  service  by  which  she  was  contended  to  have  gained  the  settle* 

ment  (A). 

An  Older  of  removal  to  Eaton  was  made  on  an  examination,  stating 

a  hiring  in  1813,  and  a  service  there  under  such  hiring.  Appeal  oa 
the  g^und  **  that  there  was,  in  fact,  no  such  hiring  or  service  for  a  year, 
as  in  the  examination  of  T.  S.  in  this  case  is  stated."  On  the  bearing, 
respondents  proved  a  hiring  in  Eaton  in  1810.  Order  was  quashed  by 
sessions  for  variance  from  the  examination ;  and  a  mandamtLs  to  enter 
continuances  and  hear  the  appeal  was  refused  ;  for  the  sessions  had  in 
fact  heard.  The  variance  was  material  under  4  &  5  W.  IV.  c.  76,  s. 
81 — for  as  it  might  mislead  the  appellants  materially,  it  was  not  neces- 
sary to  show  that  they  were  in  fact  misled  (t). 

Grounds  of  appeal  stated  that  the  pauper  acquired  a  settlement 
in  parish  T.  by  having,  in  1830,  paid  parochial  taxes  for  a  certain 
tenement  in  T.,  rented  by  him  at  15/.  a  year,  for  one  year,  and  occu- 
pied  {k)  by  him,  under  such  hiring,  for  a  year ;  the  rent  for  same,  to 
the  amount  of  10/.  having  been  paid  by  him;— secondly,  by  having 
rented  the  aforesaid  tenement  in  T.  at  15/.  a  year,  and  having  occu- 
pied (k)  it  under  such  hiring  for  a  year,  and  having  paid  rent  to  amount 
of  10/.  for  same.  Held  bad,  for  not  stating  the  landlord's  name,  the 
tenement  being  in  a  country  parish.  The  sessions  refused  to  hear  the 
appeal  and  confirmed  the  order;  a  ntaruiamtu  to  compel  them  was 
refused  (/).  Semble,  if  the  local  situation  had  been  described,  it  might 
have  sufficed ;  and  in  a  town  parish,  the  street,  number,  or  other  local 
situation  would  be  the  proper  description. 

An  examination  first  set  up  a  settlement  by  hiring  and  service  in  £., 
the  appellant  parish,  and  then  stated  the  pauper  to  have  six  children, 
with  their  respective  ages,  at  whose  births,  m  the  respondent  parish, 
while  he  was  resident  there,  his  wife  had  received  medical  relief  from  £. 
The  ground  of  appeal  was, ''  that  pauper  never  acquired  a  settlement  in 
£.  by  hiring  and  service,  or  by  any  other  meant,**    The  respondents 


1 1 


(A)  R,v,D€rby9kir9(Juttie€i),{Ca»' 
tieton  ▼.  Bradwell),  6  Ad.  &  B.  885 ; 
8,  C.  I  N.  &  P.  710.  So  decided  after 
reconsidering  R,  ▼.  Cornwall  (Jtutieet), 
5  Ad.  &  E.  134,  and  R,  t.  K^lvedon 
(Ink.),  id.  687. 

(t)  BroMtley,  ex  parte  Jnhabitanti  of, 
7  Ad.  &  E.  423  ;  2  N.  &  P.  355,  8.  d 
and  see  R.  v.  Holbeaeh,  5  Ad.  &  E.  685. 


S.  P.,  reasserted  by  Lord  JDoimci,  11 
Ad.  &  E.  96. 

{k)  TMs  raised  no  inference  of  pas- 
per's  residence  in  it  for  forty  days.  Ref. 
y.  Old  8trut/ord  (Ink.),  2  Q.  B.  513, 
ante. 

(0  Reg.  ▼.  Suseex  (Jtutieet),  10  Ad. 
&  B.  682;  3  P.  &  D.  48 ;  recogaiied, 
id.  475. 
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at  the  hearing  gave  no  evidence  of  the  settlement,  but  proved  the  in- 
stances of  relief.  It  was  held,  that  the  dates  of  relief  appeared  suffi- 
dently  on  the  examination,  and  also,  that  the  ground  of  appeal  entitled 
the  appellants  to  rebut  it  as  evidence  of  settlement,  by  proving  it  to  have 
been  given  under  a  mistaken  belief  that  pauper  had  acquired  a  settle- 
ment by  the  hiring  and  service  set  out  in  the  examination  (n). 

An  examination  set  up  a  settlement  by  apprenticeship  to  R.  H.  in 
North  Bovej,  the  appellant  parish  (o),  after  which  he  served  £.  S.  for 
two  years  in  A.,  a  third  parish,  under  monthly  hirings.  A  ground  of 
appeal  stated  that  pauper  acquired  a  settlement  in  A.  by  hiring  and 
service  with  E.  S.  of  A,  *'  subsequently  to  that  acquired  by  him  in  our 
parish,"  not  otherwise  describing  the  contract,  or  referring  to  the  exami- 
nation. At  the  hearing  the  sessions  heard  no  evidence,  and  confirmed 
the  order.  Held  that  the  grounds  were  bad  for  not  stating  that  the  hiring 
and  service  were  for  a  year,  nor  could  they  be  aided  by  the  description 
of  the  hiring  and  service  in  the  examination,  it  not  appearing  that  they 
were  the  same  hirings  and  services  (p). 

Where  a  statute  created  several  requisites  for  obtaining  a  settlement, 
'•  ^M  by  apprenticeship,  and  the  examination  relies  on  such  settlement, 
the  ground  of  appeal  should  point  out  the  particular  requisite  of  the  act 
which  has  not  been  complied  with ;  for  the  mere  statement  that  the 
paaper  had  done  no  act  in  the  appellant  parish  to  gain  a  settlement, 
"inasmuch  as  the  requisites  of  56  G.  III.  c.  139,  and  more  particu- 
larly of  8.  5,  had  not  been  complied  with  "  when  he  was  bound  appren« 
tice,  is  bad,  and  will  not  entitle  appellants  to  show  at  the  trial  that  their 
overseers  had  no  such  notice  of  the  binding  as  is  required  by  the  2nd 
section  of  the  act  {q).    A  ground  of  appeal,  stating  a  subsequent  settle- 


(«)  Reff.  ▼.  Bedinffkam  (Inh,),  1  New 
Sets.  C.  105  ;  13  L.  J.  (M.  C.)  75. 

(o)  N.B.,  not  atating  prodaction  of  the 
ndeniurn  before  the  justice!. 

{P)  Rfff'  ▼•  North  Bovty  (/nA.),  2  Q. 
B.  500.  8.  C.  1  6.  ft  D.  703,  iwm.  lUg. 
▼.  Dnon  {Jwtieei),  orders  (of  sessions 
tod  remoral)  confirmed. 

This  case  has  been  since  acted  on  in 
Reg,  y.  Siaw/ord  (Ink.),  2  Q.  B.  526. 
Aa  examination  of  a  pauper  after  show- 
iog  a  settlement  in  B.,  the  appellant  pa- 
nth,  by  hirinf  and  service,  snd  fixing  the 
titae  of  it,  added  that  pauper  then  went 
to  the  respondent  parish  6.,  "  and  lived 
with  Mr.  Jaekman  there,  under  a  yearly 
hiring  for  eleven  months  and  a  fort- 
Bight."  Ground  of  appeal  was,  that 
"  ptoper  acquired  a  settlement  in  the 


parish  of  S.  by  hiring  with  one  Mr. 
Jackman,from  Lady-day  to  the  following 
Lady-day,  and  service  under  the  same  in 
that  parish  sccordingly,  subsequently  to 
that  acquired  by  him  in  our  parish." 
Held,  that  as  the  grounds  of  appeal  did 
not  refer  to  the  examination,  or  aver 
identity  of  Jackman  in  both,  they  could 
not  be  connected  with  it  so  as  to  sup- 
ply the  omitted  allegations  of  time  and 
residence  omitted.  N.B,  Sessions  hav- 
ing sufiiered  appellants  to  adduce  evi- 
dence of  the  settlement,  quashed  the 
order  of  removal,  referring  to  the  court 
the  question  whether  the  evidence 
was  admissible — order  of  ^essiofit  was 
quashed. 

(q)  Reg.  v.  WhUieg,  Upptr  (/iiA.),ll 
Ad.  &  £.  90. 
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meni  by  feDttng  mlenemeotytnx.,  tbe  keeping  or  feeding  the  pMiper't cow 
*<<b7  and  on  ibe  land  and  premiaes  **  of  J.  H.,  of  D.  for  the  space  of 
one  year  of  the  valae  of*  lOZ.  a  year  at  tbe  leaat/'  witboat 
ihe  cow  ivas  to  be  fed  on  tbe  growing  produce  oi  the  land,  is 
to  let  in  evidence  of  such  renting  (r). 

The  statement  of  the  grounds  of  appeal  may » under  stat  4  &  5  W.  IV. 
be  seat  with  the  notice  of  appeal,  which  is  generally  the  most  coovenieot 
course,or  may  {s)  be  stated  separately  from  anddeliTeied6f/er«  the  notice 
of  appeal,  **  fourteen  days  ai  letut  *'  before  the  sessions  (0*  If»  oa  tke 
other  hand,  the  statement  of  the  gprounds  of  appeal  accompanies  the 
notice,  the  former  will  suffice  though  the  notice  be  erroneous,  if  a  good 
notice  of  appeal,  incorporating  such  statement  by  reference  as  deltvered 
on  a  day  named,  be  afterwards  served  in  proper  time,  aocordiog  to  tbe 
practice  of  the  sessions,  though  within  fourteen  days  before  they  be- 
gin (ic).  It  has  been  since  decided,  that  if  appellants  serve  a  statemest 
of  the  grounds  of  appeal  fourteen  days  before  the  sessions,  for  which 
notice  of  trying  the  appeal  is  given,  and  the  appeal  is  entered  and  sd- 
joumed ;  they  may,  fourteen  days  before  the  sessions  to  which  the  td- 
journment  is  made,  serve  another  statement,  varying  from  the  first,  and 
treat  such  new  statement  as  the  only  one  (a:). 

Where  the  statement  of  grounds  of  appeal  was  served  fourteen  days 
before  the  sessions  for  which  notice  of  trying  the  appeal  was  given,  hot 
owing  to  tbe  pressure  of  business  it  was  not  tried,  but  merely  entered 
and  adjourned,  it  was  held  that  the  appellants  might,  fourteen  days  befoie 
tfie  second  sessions,  serve  another  statement  of  grounds  varying  fron 
the  first,  and  treat  it  as  the  only  one  (y).  But  it  is  otherwise  if  s  trial 
has  taken  place*  Thus,  where  an  appeal  against  an  order  of  removal 
was  heard,  and  on  an  equal  division  of  justices,  they  adjourned  it  to 
the  next  sessions  for  another  hearing,  the  appellant  was  held  to  have  no 
tight  to  serve  new  grounds  of  appeal ;  and  where  the  second  aeasioRS 
heard  the  appeal  on  the  new  grounds,  it  was  sent  back  to  be  rebesrd  oa 
those  disclosed  in  the  first  statement  (z). 


(r)  Jr«y.  V.  Cumberwarth  {HmV),  18 
L.  J.  (M.  C.)  49. 

(•)  Patie99mt  J.,  has  czprewed  an 
opinion  that  it  §kmiid.  R»  ▼.  KhmhoU 
Ion  ijnh.)  6  Ad.  &  B.  605  ;  Nov.  ft  P. 


(0  JK.  V.  a^gM  {JmOe^),  4  Ad.  ft 
B. S19. 

(«)  Ihi4.  N.  B.  The  grovn^  ^  ap- 
poal  were  not  served  fourteen  chmr  days 
before  the  artt  day  of  the  eeaaiona,  oij. 
axdnding  that  on  which  the  aervioatook 


place,  bat  inclndins  liiat  day,  ir  tkt 
fint  day  of  the  aeaaiona  aa  dw  fcar- 
taenth  day;  ao  dul  thoro  «■■  no  pn- 
peraervice  of  groanda  of  appeal  baioia 
the  ,/lrif  aeaaion. 

(#;  ifaf .  V.  Dv^yaMrv  (JMiew). 
(MwaofWif  A  V.  SmmHutm,)  6  Ad.  a  E. 
612.  n. ;  1  W.  W.  ft  H.  36S. 

(y)  «.  C.  aottUns  the  fn«r«  in  JL  f . 

KimMtm  (MA.),  6  Ad.  ft  E.  6SS. 

(jr)  Utf.  T.  JtH^eim  (M.),  1  P.* 
D.  eS;  llA^ftB.8ft&C. 


\\Jt^t.^A. 


AQsAHMT  OBiDBIIS  'fiV  <SiWUa9*AJL. 


ff  the  noliee  of  appeal  is  properly  eapred,  but  tl»  statemaot  of  Wk 
gmude  is  afWwaids  served  on  the  mUonmy  of  the  parish  ofioeffe,  and 
DSt  on  any  of  themselves,  which  seems  improper,  the  sessions  may 
adjourn  the  appeal  to  the  next  sessions,  but  are  not  baimd  to  do  so, 
for  9  G.  L  c  7,  s.  8  (ante,  pp.  740,  743),  does  not  ealend  lo  dmt 
statement  (a).  If  they  do  so,  it  seems  that  appellants  may  serve  the 
gnmnds  of  appeal  afresh  fourteen  days  before  the  sessions  to  wUoh  Ae 
adjoamment  is  nmde  (a),  for  no  trial  bad  taken  place  (6). 


SIffiuUure  and  Service  of  Growmis  of  Appe€U.]-^The  gronnds  of 
appeal  most  be  signed  by  overseers,  or  guardians  of  the  p^nithor 
tovDship  maintaining  its  own  poor.  It  is  safficietft  if  they  are  signed 
by  all,  or  a  majority  of  them  without  fraud  (c) ;  and  a  notice  of  appeal, 
asd  statement  of  grounds  of  it,  is  good  if  respedtvely  ((/)  stained  by  two 
oferaeers,  though  there  is  also  a  churchwarden  who  does  not  sign  (e). 

In  a  late  moch  canvassed  case,  the  notice  and  grounds  of  appea!! 
vcne signed  by  one  overseer,  and  another  who beingboCh churchwarden 
asd  overseer,  signed  twice,  once  in  each  capacity.    The  olfher  dfaarch- 


(«)  It.  v.  EhmMiom  (Tnh,),  6  Ad.  & 

^M3.    Where  eppeUanti  having  d»* 

liTered  iittaflident  grounds  of  appeal 

applied  to  the  quarter  aeaaions  to  ad- 

JMn  the  appeal,  theeourt  refuaed,  think- 

41  they  had  no  nneh  power,  and  con- 

Imicd  the  order,  not  reaenring  any  caae. 

^MbnM  to  eoai|Ml  them  to  enter  con* 

tinaaoces  and  hear  the  appeal  waa  re- 

I^Mdffor  they  were  not  bound  to  ad- 

jwm  the  hearing.  Reg.  v.  St^fordtkire 

(AuliBai),  12  L.  J.  (M.  C.)  9,  in  Jimwea 

y^Bng^,  Wif^kimtrnt  J.    It  appear* 

m  on  the  trial  of  an  atppaa!  ngnlnft 

!■  order  of  removnl  that  appelhmta  had 

|i*ai  no  statement  of  grounds  of  appeal, 

tks  appeal  waa  diemtsoed  anbject  to  a 

^    Allerwnrdst  at  the  aame  aasalon, 

^Bok  was  the  ftrut  alter  the  order,  na 

fV^  w«  entered  and  respited.    No 

'**  wu  dmwn  up.    On  the  second  np* 

Pc*|  coming  on  to  be  tried  at  the  fol- 

Mig  sessiona,  the  oonrt,  tedtag  that 

»B  Older  new  appealed  againathnd  been 

^  tafajeot  of  the  former  appesA,  die* 

■;i«d  it  withmit  fhither  bearing.    Dis- 

f>if>lMdrigbt,«iy.  V.  Owiilfo(JkA.), 

»^B.35a,n.;  2  6.  ft  D.  77. 

*)Scep.731,aole(/>. 

(«)  N9i  inclmliQg  jb  aaaietaaft  oter. 

**ri  thoegh  acting  at  oveneer,  JK.  v. 


Wanriekihire  (Jntiieet),  6  Ad.  ft  B. 
873;  1  N.  ft  P.  153;  and  see  it.  v. 
Bee§tan,  3T.R.592;  also  6  T. R. 894 ; 
Doe  ▼.  Summereett,  1  B.  ft  Ad.  135 ;  X, 
V.  dardk  Knowie  (AiA.),  7  Ad.  ft  E. 
478 ;  JL  V.  fhaloii,  1  Q.  B.  480,  tanm 
on  express  terms  in  a  statute  *'  churoh- 
vmrden  or  dhnrchwardens.^ 

(d)  Fatiilk»maiiee^egfpmdeBat^ 
respondents  is  signed  by  four  churoh- 
wardens  and  four  overseers,  therein  de- 
scribed as  ike  ehwohwnideas  end  ovmr- 
seers  of  appellant  pariah,  a  statement 
of  j^teeetdi  ^pr  wfpeui  after  wunIb  emty 
signed  by  two  ohmrehwardens  and  two 
overseem  mily,  who  were  atoodeawlbdl 
as  ike  cfaurebimrdens,  fto.,  ie  not  on  «lbat 
sMOoot  invalid ;  for  the  deeeriptioB  la 
the  notice  of  eippneX  does  not  bind  ap* 
pellanta,  and  evidence  might  be  given  at 
sesaione  explaining  thedtl&renee  between 
it  and  the  statement  of  flie  grounds  of 
appeal,  showing  the  latter  to  have  been 
si^Md  by  all  who  were  in  fed  parish 
officers,  9U.,  twoehurdhwardens  and  ^wo 
overseers,  Kitfft  v«  CnSM^a  MBeowie  ynt^»jf 
7  Ad.  ft  S.  471. 

(i)  K.  V.  Iter^Mrv  (Jbtfiec^,  6  Ad. 
ft  E.  888.  «m  il.  V.  Nmhoieh  (Ml.)* 
16  East,  388. 
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We  have  seen  that  the  seasions  must  determine  whether  the  state- 
ment of  grounds  of  appeal  contains  sufficient  particularity ;  and 
where  they  have  decided  it  to  be  insufficient  to  let  the  appellants  in  to 
prove  their  case,  no  mandamus  lies  to  compel  a  hearing  (o).  Where 
the  sessions  doubt  whether  either  an  examination  or  grounds  of  appeal 
IS  sufficiently  particular,  and  grant  a  case,  they  should  hear  the  appeal 
through,  and  decide  it  subject  to  the  case ;  but  if  they  are  so  satisfied 
that  the  objection  is  good,  that  they  think  they  ought  to  decide  upon 
it  against  either  party,  they  should  not  grant  a  case  (p). 

As  to  sessions*  power  to  give  costs,  where  frivolous  and  vexatious 
grtmnds  of  removal  or  appeal  are  included  in  the  order  statement  of 
grounds  of  appeal,  see  4  &  5  W.  IV.  c.  76,  s.  83,  post,  Ch.  XIII. 
Sect.  4.  It  may  be  noticed,  that  the  clause  does  not  in  terms  include 
an  examination. 

Form  of  Notice  of  Appeal  and  Statement  of  Grounds  of  Appeal.] 
— ^The  following  forms  of  a  notice  of  appeal  and  of  grounds  of  appeal 
may  be  useful : — 

To  the  dtvrehwardeDt  and  0¥«neeri  of  tfao  poor  of  the  parish  of  A.  in  the  eooaty 
of  Salop. 

This  is  to  giTO  notioe  to  yon  and  every  of  yon,  that  we,  the  chnrchwardens  and 
oveneera  of  the  poor  of  the  parish  of  ,  in  the  oonnty  of  ,  do  intend, 

at  tbe  next  qoarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  oonnty 
of  — ,  to  [commenee  and]  prosecute  an  appeal  against  an  order  of  E.  G., 
esquire,  and  the  Rev.  E.  S.  D.,  clerfc,  two  of  her  migesty's  justices  of  the  peaee 
in  and  for  the  said  oonnty  of  ,  bearing  date  the  ,  for  and  concerning 

the  removal  of  T.  D.  to  onr  said  parish  of  ,  [which  said  appeal  was  dnly 

catered  and  reapited  at  the  last  general  quarter  sessions  holden  in  and  for  the  said 
coanty]. 

And  take  notioe,  that  the  grounds  of  such  appeal  are,  first,  that  the  said  T.  D., 
in  the  said  order  mentioned,  is  not  settled  in  the  parish  of  ,  in  tlie  said 

eoonty  of  ,  by  hiring  and  serrice  for  a  year  with  R.  P.,  as  in  the  examina- 

tion in  this  case  stated,  the  said  hiring  haTing  taken  place  a  week  qfter  Michael- 
Bias,  1814,  to  serre  till  the  Michaelmas  following,  and  ia  not  settled  in  our 
laid  parish  of  — »— — >  in  any  other  right  (q).  And  further,  that  the  said  T.  D. 
aftenraids,  to  wit,  at  Christmaa,  1820,  rented  a  house  and  garden  at  Binnall,  in  (r) 
the  parish  of  A.  A.,  in  the  county  of  Salop,  from  Sir  T.  J.  T.  J.,  baronet,  of 
that  place  (r) ;  at  the  rent  of  10/.  a  year,  and  occupied  the  same  under  such  yearly 
rent  and  fairing  from  that  time  until  Christmas,  1826,  and  paid  the  whole  rent  due- 

(•)  Beg,  T.  Kestaen  {Jiutiees),  13  (q)  See  Reg.  t.  Bbeiuforthy  (JfiA.), 

L.  J.  (M.  C),  78 ;  3  Q.  B.  819 ;  and  7  Ad.  &  E.  492 ;  2  Nev.  &  P.  383. 

Me  cases  collected,  2  Q.  B.  654.  (r)  See  Eeg,  t.  Sustex  (Jvetieee),  3 

{p)  Beg.  Y.  Keeteven  {Jmeiieee),  #«-  P.  8e  D.  42 ;  10  Ad.  &£.  682 ;  R. t.  MUU 

pn.  dleian  in  Ttesdek  (/nA.),  sn/e. 


I 
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eaJy  id  becanse  no  other  can  be  discovered  {u),  (e.  ^.^  the  ftidier'8(x), 
or  if  that  cannot  be  fonnd,  the  mother^s  (y ),  or  one  acquired  by  the  pau- 
per himaelf),  pnx>f  of  birth  at  any  given  place  is  the  weakest  eridencn 
of  a  settlement  there  (c).  First,  the  marriage  of  the  father  and  mother, 
and  the  pauper*8  subsequent  birth  (a),  must  be  shown  :  next  the  place  of 
birth.  These  may  be  proved  by  the  father  or  mother  (&),  thongh  not 
by  the  paupeTy  as  the  utmost  he  can  prove  is  his  first  recollection  of 
himself  as  living  at  a  given  place  (e).  Nor  will  an  entry  in  a  register  of 
baptisms,  showing  a  person  of  the  pauper's  name  to  have  been  baptised 
ID  a  particular  parish,  suffice  per  it  without  evidence  to  connect  him  with 
that  entry  (<f)«  This  settlement  may  be  lost  by  the  township  in  which 
the  pauper  was  bom  within  a  parish,  having  been  subsequently  sepa- 
nted  for  the  purpose  of  maintaining  its  own  poor  (e). 

Baatardi  horn  on  or  before  14M  August,  1834,  are  settled  at  their 
places  of  birth,  except  where  the  transaction  was  vitiated  by  fraud,  or 
contrivance  to  throw  a  burden  on  the  parish  (/) ;  or  where  the  child  was 
Itora  of  a  woman  who  was  at  the  time  under  an  order  of  removal,  whe* 
tber  before  actual  removal  or  in  trantttu,  or  during  a  suspension  of  the 
order,  but  not  after  its  actual  execution  by  removal,  though  she  returned 
to  and  was  delivered  in  the  removing  parish  (g), 

A  bastard  bom  in  an  extra-parochial  place  did  not  follow  the  settle* 
ment  of  its  mother  (A) ;  nor  if  it  was  bora  in  a  parish  to  which  the 
nother  was  removed  by  an  order  which  was  afterwards  quashed  («). 
It  was  entitled  to  remain  with  its  mother  while  the  purposes  of  nurture 
Kqatred,  and  afterwards  to  relief  as  casual  poor  till  it  acquired  a  settle* 
meat  (k). 


(«)  JL  V.  Am/ow  JVbrrit,  6  T.  R. 
^3;  3  Ad.  &  B.  649.  per  Paittmm,  J. 

(«)  IK.  V.  8i.  OU4^9,  Sess.  C.  18. 

(f)  7^011  ▼.  Xtfif '«  Nortom,  2  Bott, 
31.    See  1  B.  8e  Ad.  201. 

(s)  A.  T.  WaktfiM  (/lU.),  5  Bast, 
338.    See  15  But,  351. 

(•)  BeptUm  after  merrfaige  it  not^er 
*PKer  of  the  Ufth  hairii^  been  after 
^  letter  erent,  GooiH$ki  v.  Mom, 
Cowp.5fl. 

W  See  Jl.  V.  3Hik,  poei. 

W  JL  V.  TrmOrtdfe,  7  B.  &  Cr. 
%S.  dted  11  Ad.  &  B.  623.  See  J2.  t. 
^-  Uarf,  LUeetter,  8  Ad.  &  B.  644. 

(4  Crttck  ▼.  8i.  Miekaer9,  FU^ 
•«»'«•,  B«rr.  Set.  C.  765 ;  It.  t.  Nwih 
fMAtrAm,  5  B.  ft  C.  208;  R.  v.  Gap- 
y>4  C.  ft  F.  29;  Wikm  v.  Lno,  3 
'M.  R.  63 ;  WMtr  v.  Bttmekmrnp,  6 

^*P.952|  ML  V.  £mnmrikwm,  5  B. fc 

A4.J68.  — — — -> 


(e)  JUg.  ▼.  T^im  {Ink.),  2  Q.  B. 
315 ;  2  6.  &  D.  92,  8.  C. 

(/)  Seeli.T.jr«r/«rvfv.4B.&Adol; 
211 ;  it.  T.  WUmm,  2  id.  230 ;  Ttmkn^ 
burg  T.  Twining,  2  Bnlet.  349 ;  MatttrB 
V.  Chad,  3  Salk.  66. 

{g)  R.  T.  Haiifas,  2  B.  &  Adol.  211; 
1  Stra.  476,  is  eomtrm,  R.  v.  LlmOnadoe. 

(k)  R.  T.  Si.  NiekoloB,  Ldcmter,  2  B. 
ft  Cr.  889;  4  D.  ft  Ry.  462,&C.  TUi 
ooeasioDed  mch  placet  to  be  nmeh  ti^ 
qaented  bj  pregnant  tingle  women,  in 
order  to  etcape  from  inquiry  at  to  preg- 
nancy. 

(<)  Hie  order  of  rtawfal  of  a  motber 
and  her  battard  child  it  not  bad  for  adja- 
^cating  the  tettlement  of  the  child  to 
be  that  of  the  mother  abtolntely,  R^f.  v. 
SMpetoncm  8i9mr,  anies  R.  ▼.  MariUe^ 
hum,  10  B.  ft  C.  77;  nd  see  2  B.ft 
Adnl.  211. 

\W^  JH  V»  Af*  ^McMM^ 
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acqnirei  KUkiBent  for  itielf;  at  all  events  it  u  canal  poor,  to  be 
Uined  bj  that  panih  in  the  meaa  time. 

lo  ■tating  thie  lettlement  in  examinBtioni  and  grounda  of  appeal, 
Ktioni  2  &  3  of  thia  Chapter,  mte. 


Or  SnTLEHKKT  BT  Parebtaoe. 
IS  MttlemeDt,  with  the  exception  Just  noticed,  of  bastards  bora  after 

Aug.  1834,  can  only  be  claimed  hy  persons  born  after  the 
ige  of  their  parents  (6).  The  settlement  of  every  child  born  in 
ck  is  to  be  referred  in  the  first  instance  to  ita/dtherg  settlement, 
an  be  traced,  though  derivative  from  Am  mother's  maiden  settle- 

who  married  a  foreigner  without  one,  and  though  the  child's  mo- 
as  acquired  one  for  herself  since  (c) ;  but  if  it  cannot,  then,  in  the 
1  place,  to  his  mother't  maiden  settlement. 

eed,  as  against  the  claim  of  a  birth  settlement  merely,  it  seems 
as  to  give  evidence  of  having  traced  the  Other's  as  the  primary 
sent  without  success,  in  order  to  be  admitted  to  prove  the 
r's  settlement,  whether  maiden,  or  acquired  after  her  husband's 

w- 

litiniate  children,  while  continuing  part  of  their  father's  family, 
uch  a  Tight  to  his  legal,  t.  e.,  his  hit  legal  settlement,  that  it  is 
feated  by  his  attainder  for  felony  («),  nor  by  the  removal  of  his 
ice  (/),  nor  by  fats  acquiring  a  new  settlement  before  the  child's 
ipation  (sf),  nor  by  the  fother's  death  either  before  or  after  the 
h).  Indeed  proof  of  a  father's  settlement  it  deemed  in  all  cases 
primd  facie  evidence  of  the  settlement  of  his  son,  though 
ipated,  and  even  of  Kis  son's  wife's  family  (i).  The  same  general 
iplies  to  a  settlement  derived  from  the  mother,  whether  maiden, 
nired  in  her  own  right  after  her  hnsband's  death,  during  widow- 
e.  g.,  by  renting  a  tenement,  &c.     But  if  after  the  death  of  her 


SinT*  MM,  2  SaOc.  437.  («)  Jt.  *.  HoMatJiam,  15  EhI,  463  - 

I.   *.    81.    Matthtift,    Btllaul      JI.  T.  Cn^«,  6  T.  R.  116.    S«  6  B. 
Ban.  S.  C.  483,  not  OTerraled      A  Cr.  iBb ;  S  D.  ft  R.  400,  S.  C. 
.SI.MTjf.Ltienter.ati.tiJi.  (/)  2  Sua.  Cm.  150. 

NcT.  &  M.  21S,  B.  C,  far  thara  ^)  3  Salk.  S2B,  Cumiur  t.  JlUlam,  6 

cmcntofthefithcrsppcarecL  Sea       Hod.  S7,  sod  acted  an  in  R.  t.  AwIm, 
7S9,  760.  3  Q,  B.  4SS,  lit.  Stfflemtnt  £y  Bilalt. 

- -  V.  Cli/lm,  19  Vin.  Ab.  " 

r.  Asm,  6  T.  R.  55. 


7«C  MTtLtHXT  IT  rABun 

kubaod  A»  vtnne*  ft  man  with  k  Mtdem 
■ettlement,  she  doea  not  communicate  tfae  UtI 

d(»). 


Ousting  DerivatiM  Setllemenl  by  Parenl 
thtr  SetlUmenl,  or  Ay  Emancipation.] — A 
moTable  from  its  mother,  or  if  abe  i>  dead, 
aeven  jeari  of  age,  u  requiring  nurture ; 
cannot  be  remored  aa  part  of  the  partn 
ex|>rew  adjudication  by  the  juatkea  of  the 
aettlMiMnt,  whether  it  atilt  retains  its  deriratii 
aeren  jearaof  age  a  child  may  become  an  app 
of  acquiring  a  settlement  of  its  own ;  and  thus,  i 
Ibrty  days,  a  child  may  bsTe  defeated  its  deri' 
quired  a  personal  settlement  of  its  own,  a,  g,, 
and  serrice,  completed  before  14th  August,  li 


a.] — But  a  child  may  also  ceii 
parent's  family,  which  ia  called  being  emaacip 
tained  any  new  aeUlement  for  itself,  or  having 
aede  its  original  derivative  one  by  parentage, 
this  bead  of  law  are  very  numerous ;  but  the  i 
of  emancipation  may  be  collected  from  tbem 
I/>rd  KenyoK  {I).  "  If  a  child  be  separated 
and  without  obtaining  any  personal  settlemet 
during  the  age  of  pupil^e,  such  child  remains  p 
but  if,  when  the  time  arrives  at  which,  by  ei 
wants  no  further  protection  from  its  parents, 
■hall  not  for  the  purpose  of  a  deriv^ve  settle 
^parent's  family."  Inanearlier  casa(nt)th 
nid,"  Ordinarily  one  of  these  things  must  hap 
have  obtained  a  settlement  for  himself,  or  ha  m 

(1)  Oww  *.  JflUim,  G  Mod.  87;  3  tnotbcr ;  ai 

Sdk.  628  ;  81.  Oiltt't  t.  St.  CUment't,  ytan,  K.  * 

cud.  Ct.  19.    Tbej  ntain  tba  lettlB-  301 ;  I  N. 

■«Bt  wtiiiib  (he  had  M  tbe  baa  of  bcr  4  ft  5  W.  I 

seaMidnMtTuge,gJtfaeT{Biigbtof  hsrlnt  {I)  B.v. 

'    )r  u  after  •ngniirrf  bj  hmdf,  «.  Hmimli 


tUIthnuquireMttlcBsiilsof  tlielrowii, 
Wamg^T.r       •■■■   "  ^    ■■'     - 


M,  Cartfa.  449 ; 
f.  SL  OUm~i».lh*.J^»lii,  Bmt.  Set.  C. 
:  tod  tfasf  *ra  not  nmanbla 
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of  a  fiiimly,or-«t  all  ef«niB  must  hme  anrived  at  that  age  iplwn  he  may 
set  up  in  tlie  worid  for  himself,  havhig  contracted  some  relation  which 
is  incooaistent  with  the  idea  of  bang  ander  the  oontvol  of ,  or  m  a  sub- 
ordinate aimation  in,  his  father's  fttmily."  But  if  from  idiotcy  he  is  in 
ha  incompetent  to  manage  his  own  aflairs,  the  presumption  arising 
iiom  separation  after  full  age  fails,  and  his  settlement  will  follow  his 
&ther*Sy  though  acquired  by  him  after  his  son  attained  twenty-one  (n). 
Again,  where  a  man  of  full  age  carried  on  business  on  his  own  account, 
bat  had  never  left  his  mother's  roof,  the  court  held  him  unonanci- 
pated  (o). 

The  general  rale  was  again  laid  down  by  Lord  Tenimrden  to  be,  that 
during  the  minority  of  a  child,  there  can  be  no  emancipation,  unless  in 
case  of  marrying^  and  so  becoming  the  head  of  a  family,  or  contracting 
some  odier  relation,  so  as  wholly  and  permanently  to  exclude  the  pa- 
rental control  (p) ;  and  therefore  where  a  minor  having  enlisted  in  the 
Biarines  was  discharged  before  full  age,  and  returned  to  hit  father's  house, 
be  was  held  not  to  be  emancipated,  though  the  crown  might  have  re- 
tained him  for  life  (q).  But  where  a  lad  at  eighteen  was  drawn  as  a 
militiaman,  and  served  for  five  years  as  a  balloted  man,  returning  oc- 
casionally to  his  father's  house  on  furlough,  it  was  held  that  by  remain- 
ing abieni  at  and  after  attaining  twenty-one  he  was  emancipated, 
though  his  original  separation  from  his  family  was  by  compulsion  (r). 
A  fortiori f  a  lad  who  went  to  sea  at  fifteen,  and  earned  his  living  by 
Krring  as  well  in  king's  ships  as  merchantmen  till  'twenty-five,  was  held 
emancipated,  being  separated  from  hit  fiither's  family  at  twenty-one, 
and  voluntarily  continuing  in  the  naval  service  after  that  age,  though 
occasionally  visiting  home  (s).  But  as  the  emancipation  under  the  cir- 
cumstances of  absence  in  the  sea  service  does  not  accrue  till  the  age  of 
twenty-one,  any  settlement  acquired  by  the  parent  before  the  child  at- 
tains that  age,  belongs  to  the  latter  (0* 

A  widower  having  a  daughter,  placed  her  at  eleven  yean  of  age 
^h  an  unde,  by  whom  she  was  wholly  maintained  after  that  time, 
and  with  whom  she  continued  to  reside  irfler  she  came  of  age,  (doing 
icnrioe  to  him,  but  without  any  contract  of  hiring  to  give  her  a  settle- 
meat  of  her  own),  the  father  in  the  mean  time  having  gone  out  to  ser- 


(»)  £.v.ife0*CaNMnie,2B.&Adol.  (r)  JL  v.  ffardwieke,  5  B.  &  Aid. 

Bei.  176. 

51  JL  ▼.  aoMftrif,  8  Ettt,  276.  («)  R.  ▼.  Lauifard,  8  B.  &  C.  271 ; 

)  A.  V.  WUmingtom^  5  B.  ft  Aid.  2  M.  ft  R.  556,  8.  C.  /  S.  F.  2  Stra. 

525;  ID.  ft  EL  HO,  A  C.  831. 

(9)  IT.  T.  Botktrfield  Greys,  1  B.  ft  (f)  JR,  v.  Lyteket  MMtwme,  7  B.  ft 

Cf.245;  2D.  ftR.628,  ^.  C.  C.  226. 
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the  wife ;  for  wherever  tbe  husband  is  settled,  there  the  wife  must 
L'kewise  be. 

This  bdng  an  admitted  principle  without  exception,  the  only  ques- 
tion it  inTolves,  which  admits  of  being  controverted  on  an  appeal,  is  the 
kgaUty  of  the  marriage  under  which  the  settlement  is  claimed* 

Marriage  AeU,  26  Q.  IL  c.  33,  ^4G.IV.c.  76.]— By  26  G.  II. 
c.  33,  s.  8»  it  was  enacted,  that  **  all  marriages  solemnized  after  25th 
March,  1754,  in  any  other  place  than  a  church  or  public  chapel  where 
hmm  have  been  usually  published,  unless  by  special  license  from  the 
archbishop  of  Canterbury,  or  that  shall  be  solemnized  without  publi- 
cation of  banns,  or  license  of  marriage  from  a  person  having  authority 
to  grant  the  same,  first  had,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever.*'  And  this  provision  is  substantially  incorpo- 
rated in  the  4  O.  IV.  c.  76,  which  is  the  act  regulating  all  marriages 
celebrated  since  November  1, 1823.  There  is,  however,  this  important 
disdnction  between  the  former  and  latter  act ;  that  by  the  former, ''  all 
marriages  between  parties,  one  of  whom,  not  being  a  widower  or  widow, 
was  under  the  age  of  twenty-one  years,  had  without  the  consent  of  the 
father  of  such  of  the  parties  so  under  age  (if  then  living),  or  (if  dead) 
of  the  guardian  of  the  party,  and  in  case  there  shall  be  no  such  guar- 
dian, then  of  the  mother  (if  living  and  unmarried),  or,  if  there  shall  be 
no  mother  living  and  unmarried,  of  a  guardian  appointed  by  the  court 
of  chancery,  were  null  and  void  to  all  intents  and  purposes  whatsoever." 
But  by  the  late  act  such  marriages  are  not  avoided,  though  they  are 
guarded  against  by  forms  and  penalties. 

Marriages  contrary  to  stat.  26  O.  II.  c.  33,  and  previous  to  Novem- 
ber 2, 1823,  being  declared  void  to  all  intents  and  purposes  whatsoever 
by  the  first^mentioned  act,  are  of  course  void  for  the  purpose  of  settle- 
meats;  neither  can  a  woman  herself,  nor  her  children  of  such  a  marriage, 
obtain  any  settlement  under  or  by  virtue  of  them  (J). 

Tbe  words,  **  all  persons,"  in  the  provisions  of  the  former  act,  as  to 
the  consent  of  certain  parents,  guardians,  Sec,  being  necessary,  are  so 
comprehensive  as  to  comprise  illegitimate  as  well  as  legitimate  chil- 
dren (e).  Marriages  subsequent  to  November  1,  1823,  are  of  course 
^hted  in  like  manner  by  its  provisions ;  and,  if  invalid  according 
^  them,  confer  no  settlement. 

(4  CSUMow  i.  Pr$9ton ;  1 BU.  R.  192 ;  a  mmrriage  is  not  yMabU  only,  u  where 

^&  set  being  avowedly  made  against  a  thing  la  made  void  for  the  htn^t  fii 

both  the  contracting  partiea,  and  their  parties,  8,  C. 

ehttdrea  slso,  its  disablUties  shaU  not  be  (e)  JR.  t.  Hodnett,  1  T.  R.  96. 
^  viivedatthdr  own  option.   Thns,snch 


nd  iti  Cmuequt 
meet  of  marriBj 
tM  wins,  retrite 
loU  the  settlemei 
are  become  lub 
offence  «u  defi 
OH  wtfAm  Engl 
band  or  wtfe  b 
1:  irthe/nf  n 
1,  the  latter  h  t) 
may  be  indiete 
nent ;  btit  if  tl 
1838,  althoog^ 
iriiBble  here  (i). 

boug-h  in  the  tr 
^aoDOt  be  mdmiU 
iletbeaecond  wi 
'emond  of  n  wei 
J  of  the  Mcoad  ■ 


(J)  K<l 
W8~ 


mMemmi  m  ckimtd,iimy  be  proved  at  the  headog  of  an  appeal,  either 
by  the  nan  hnDself,  or  by  his  real  wife ;  for  nothing  said  by  the  wife  on 
that  occaaioB,  nor  any  deckion  of  the  court  of  scenons  founded  on  her 
testimony, conld  be  received  in  evidence  to  support  an  indictment  against 
him  for  bigamy  (m).  The  burden  of  proof  of  the  death  of  the  firet  hus- 
band or  wife  at  a  particular  time  lies  on  tliose  who  assert  it,  and  the 
presumption  of  life  seems  to  remain  till  excluded  by  strong  circum- 
itancesy  as  the  party  not  having  been  heard  of  for  seven  years,  being 
in  danger  when  last  heard  of,  &c.  (a). 

On  the  words  of  st.  1  J.  I.  c.  1 1,  **  the  fwmer  husband^  or  an/e, 
hehg  aihe^**  exceptions  were  made: — 1.  Where  one  of  the  parties 
continued  beyond  the  seas  for  seven  years  together; — or,  2.  Being 
within  the  kingdom  for  seven  years  together,  was  so  secreted,  that 
one  party  shall  not  know  whether  the  other  is  alive ; — and  3.  For  per- 
lons  whose  former  marriage  is  void  ab  initio ,  or  rendered  so  by  sentence 
of  a  court  of  competent  jurisdiction.  These  apply  only  to  the  trial  of 
polygamy  at  a  crime;  their  consequences,  as  affecting  settlements, 
present  views  of  the  subject  somewhat  different,  but  which  will  be 
considered  in  what  is  advanced  respecting  non-accees  in  questions  of 
liutardy,  (post,  Ch.  XV.) 

This  oflfence  committed  on  or  after  1st  July,  1828,  stands  on  a  widely 
different  footing.  By  9  G.  IV.  c.  31 ,  s.  22,  if  any  person  being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  husband  or 
wife  {whether  the  second  marriage  shall  have  tahen  place  in  England 
or  elsewhere)  (o),  every  such  offender  and  person  counselling,  aiding, 
or  abetting  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  seven 
years,  or  to  imprisonment  with  or  without  hard  labour,  in  the  common 
gaol  or  house  of  correction,  for  not  exceeding  two  years.  Provided 
that  nothing  herein  contained  shall  extend  to  any  second  marriage  con- 
tracted out  of  England,  by  any  other  than  a  subject  of  his  majesty,  or 
to  any  person  marrying  a  second  time,  whose  husband  or  wife  shall 
have  been  continually  absent  from  such  person  for  seven  years  then 
last  past,  and  shall  not  have  been  hnown  by  such  person  to  be  living 
within  that  time ;  or  shall  extend  to  any  person  who,  at  the  time  of 

(m)  Siy.  T.  Batkwidt  (ink.),  2  B.  ft      540 ;  Doe  d.  Knight  t.  Nepemi,  5  B.  & 
AdoK  639 ;  Hey.  ▼.  Ail  8aini9  (JM.),      Adol.  86 ;  8,  C,  nmn.  Doe  d,  Sietde  v. 


Wonttier^  6  M.  &  S.  194,  narrowing      Nepem,  2  Nev.  ft  M.  219. 
&  ▼.  CMfmr  (Mk.),  2  T.  R.  263.  (o)  8m  lUljoge,  R.  79. 

(«) & ▼.  Hmrkorne  (i^.)>  8  Ad.  ft  S. 
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ment :  that,  unappeakd  from,  it  would  be  conclusive  evidence  of  his 
settlement ;  and  that  as  this  must  consequently  have  been  the  only 
point  meant  to  have  been  broug^ht  in  issue  between  the  parties,  the 
maiden  settlement  of  the  woman  was  nothing  to  the  purpose,  and  did 
not  apply  to  the  question  before  the  court.  But  per  ctir.,  **  it  may 
be,  the  husband  had  no  settlement ;  and  if  he  had,  iUl  discovered^  her 
oum  would  in  the  mean  time  remain.  It  is  enough  in  the  first  instance. 
The  sessions  have  done  right.  Motion  dented  "(^).  But  she  could 
not  be  removed  if  living  with  her  husband,  whose  settlement  cannot  be 
ascertained,  unless  by  her  consent  as  well  as  his  (r).  If  the  husband 
is  dead  or  absent  at  the  time  she  becomes  chargeable,  or  has  deserted 
her,  she  may  be  removed  to  the  place  of  her  maiden  settlement  (<)• 

A  removal  of  the  wife  and  children  of  a  pauper  to  the  place  of  their 
settlement,  is  supported  primd  facie  by  showing  that  the  parish  to  which 
the  removal  was  made  was  the  place  of  the  wife's  maiden  settlement ; 
and  though  it  also  appeared  by  the  marriage  register  that  the  husband 
was^q/*  another  parish,"  such  description  was  holden  no  evidence  of 
bis  being  settled  there :  the  burden  of  showing  the  husband  settled  in 
another  parish  being  cast  on  the  appellants  {t).  However,  where  the 
wife  of  W*  O.  was  removed  to  her  maiden  settlement,  which  appeared 
to  be  in  the  appellant  parish ;  but  on  cross-examining  the  respondent's 
witness  it  also  appeared  that  the  husband  was  bom  in  the  stable  of  an 
inn  in  Ipswich,  during  the  march  of  a  regiment  to  which  his  father 
belonged  through  that  town,  the  removal  was  held  wrong,  as  the  husband 
was  shown  to  have  had  a  birth  settlement  somewhere  in  Ipswich, 
though  it  was  not  proved  in  which  of  the  several  parishes  there  he  was 
bora  (tt). 

Evidence  of  a  Marriage  had  in  England  or  TFa/e5.] —Since  1752, 
every  marriage  contracted  in  England  or  Wales  is  void,  if  not  solem- 
nized after  publishing  of  banns,  or  licence  obtained  from  the  surrogate 
of  the  chancellor  of  the  diocese,  or  on  production  of  a  certificate  from 


iq)  R.  V.  Woodaford,  Cald.  236;  and 
Me  R,  Y,  Ryion^  Cald.  39 :  Si.  John's, 
Wtppinff,  imd  8t,  Botoiph'tt  Bishops- 
9^,  Burr.  S.  C.  367,  S.  P. ;  Wesiham 
V.  CkUdxngnttme,  Stra.  683. 

(r)  Rtg,  T.  Leeds  (Ink.),  13  L.  J. 
(M.  C.)  107.  See  R,  ▼.  Carieton,  Barr. 
Set  C.  813;  R.  ▼.  Bitham,  5  East, 
U3. 

(«)  R.  V.  Coiimffham  (/nA.),  7  B.  & 


C.  615.  See  JR.  T.  Stockton  {bkh,),  5 
B.  &  Ad.  546. 

(0  R,  ▼.  Harberton  (Jnh.),  13  East, 
R.  31 1 .  Acted  on  in  Reg,  r.  Vehertqft, 
1  New  Sess.  C.  476. 

(tt)  R.  T.  St.  Mary,  Beverley,  1  B,  & 
Adol.  201.  Had  appellants  given  this 
evidence  they  mntt  have  shown  distinctlj 
the  parish  in  which  he  was  born,  S.  C, 
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a  superintendant  registrar  of  marriages  (x),  either  in  some  cburch  or 
chapel  in  which  banns  were  at  that  time  usually  published  (y) — or  in 
some  parish  church  or  public  chapel  erected  since  (r)— or  in  some 
public  chapel  wherein  the  bishop  of  the  diocese  has  authorized  banos 
to  be  published  and  marriages  celebrated— or  without  banns,  &c.,  in 
a  building  certified  according  to  law  as  a  place  of  religious  worship  (a) 
—or  in  the  office  of  the  superintendant  registrar,  and  in  his  presence, 
and  that  of  some  district  registrar  {b).  Marriages  (c)  had  by  special 
licence  (d) — or  where  both  parties  are  quakers  or  Jews  (e),  are  ezcepted. 
Marriages  between  persons  within  the  prohibited  degrees  of  affinity, 
if  solemnized  before  31  Aug.  1835,  are  now  valid  ;  but  marriages  had 
before  that  day  between  persons  within  the  prohibited  degrees  of  consan- 
guinity, or  after  that  day,  between  persons  within  the  prohilMted  degrees 
of  either  affinity  or  consanguinity  are  void  (f). 

Though  the  readiest  proof  of  a  marriage  in  England  and  Wales, 
between  members  of  the  established  church,  is  by  produdng  an  eiamlDed 
copy  of  the  entry  in  the  parish  register,  and  proving  the  hand-writing 
of  the  parties,  with  their  identity,  it  is  not  essentiaJ ;  and  a  marriage 
may  be  proved  by  other  evidence,  e.  ^.,  that  of  the  husband  or  wife  (^). 
or  other  party  present  when  the  ceremony  took  place  (A),  or  by  repu- 
tation (t).  Though  parties  affirming  a  marriage  need  not  pro?e  tbe 
preliminaries  of  a  legal  maniage,  as  banns,  &c.,  those  who  impugn  it 
may  prove  that  banns  were  never  published,  or  licence  granted  (I). 
Dissenters*  registers,  and  certificates  from  the  superintendant  registiari 
of  marriages,  are  also  valid  evidence  (Q. 

A  marriage  by  banns,  in  names  by  which,  though  assumed,  the  party 
had  been  known  in  the  same  parish  during  three  years*  residence  there, 
was  held  good  for  the  purpose  of  conferring  a  settlement  (n).  So 
where  the  party  had  lodged  in  the  parish  for  sixteen  weeks  before,  pass- 
ing by  a  name  which  he  had  assumed  on  account  of  haviog  deserted 


33,  s.  8. 


c  33;  44  G.  III.  e. 


(x)  6  &  7  W.  IV.  c.  85,  8.  1.    See 
t.  16. 

(y)  26  a  II.  e. 

(m)  21  6.  III. 
77;  48  6.  III.  e.  77;  59  G.III.c.  134, 
s.  6 ;  and  6  G.  IV.  c  92. 

6  &  7  W.  IV.  c.  85,  t.  18. 

[*)  Id.  s.  21. 

(e)  6  &  7  W.  lY.  c  85,  a.  26—34. 

(if)  26  G.  II.  e.  33,  t.  6. 

(#)  4  G.  IT.  e.  76,  t.  31;  26  G.  II. 
c.  33,  a.  18 ;  6  &  7  W.  IV.  c.  85,  a.  2. 

(y)  5  &  6  W.  IV.  c.  54. 


!i 


iff)  Cowp.  591,  Goairigki  v.  Mm; 

Stamdm  t.  Siamdm,  Peake't  C.  N.  P.  45. 

(A)  Si.  Devemue^.MmeklkmCkvtk. 

1  BUl  R.  367. 

(0  A.  V.  aioekUmd,  Bur.  SeLCSOS. 
See  4  Burr.  2057;  1  BU.  R.  632,  Mtr- 

{k)  Siamdm  v.  Stmtdm.    See  3  G. 
IV.  c.  75,  ».  19. 

(0  6  &  7  W.  IV.  c.  85,  i.  4. 

(m)  R,  T.  BiUm^kmtt,  3  M.  &  S 
250. 
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from  the  anny,  and  married  by  that  name ;  for  it  was  not  assumed  to 
impoM  on  the  woman  (n).  The  ]ike  was  held  where  a  widow  married 
again  by  banns  published  in  her  maiden  name,  by  which,  notwithstand-. 
ing  her  first  marriage,  she  had  long  been  known  (o).  For,  to  annul 
a  marriage  on  this  account,  the  name  must  be  assumed  fraudulently ; 
and  the  mere  fact  that  some  one  individual  may  be  deceived,  is  not  suffi- 
cient, e.  ^.,  by  accidental  addition  or  omission  of  one  of  several  Chris- 
tian names,  or  by  its  partial  variation  (p).  But  where  a  woman  named 
H.  was  married  by  banns  in  the  name  of  White,  that  being  her  name, 
as  entered  by  mistake  in  her  baptismal  register,  her  marriage  was  held 
foid  for  the  purpose  of  obtaining  a  settlement,  as  she  had  never  been 
known  by  the  name  of  White  (g).  The  description  of  the  woman  in 
a  previous  order  of  removal  unappealed  against  as  being  the  wife  of  the 
man  proves  the  marriage  (r). 

As  to  stating  this  settlement  in  examinations  and  grounds  of  appeal, 
see  anie^  Sections  2  &  3  of  this  Chapter. 


SECTION  vr. 

Of  Settlement  bt  Apprenticeship. 

By  Stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  "  if  any  person  shall  be  bound 
an  apprentice  (s)  by  indenture  (f),  and  inhabit  («)  in  any  town  or  parish, 
such  binding  and  inhabitation  (or)  shall  be  adjudged  a  good  settle* 
menu" 

Apprenticeship  appears  to  be  the  earliest  mode  recognized  by  law  by 
which  an  adventitious  or  personal  settlement  can  be  acquired.  It  has 
been  already  observed  that  seven  years  is  fixed  as  the  limit  of  the  age 


(«)  X.  ▼.  Ar/OA-M- TVflii/,  3  M.  & 
S.537. 

(o)  &  V.  8i.  Fntk*»  Ntwtom,  8  D.  & 
K348. 

{p)  Ibid,  8m  cues  collected,  1  B.  & 
AdoL  190. 

(f )  R.  r.  Tibiheffilmk,),  I  B.  &  Adol. 
190,  a  cBie  of  great  hardsldp ;  for  fraud 
in  patting  up  the  banns  was  negatived, 
nd  no  one  was  deceived  aa  to  the  re- 
troipective  effect  of  3  G.  IV.  c.  75,  a.  2, 
OB  marriages  by  licence.  See  Poole  v. 
PMie,  1  TfT.  R.  76 ;  2  C.  &  J.  66;  and 
1  Toange,  331, 8.  C.  /  R.  v.  WauUey,  1 
Mood.  C.  C.  163 ;  JR.  t.  8i.  John  Del- 


pik€  (Ink.),  2  B.  &  kdoL  226. 

(r)  it.  V.  SUehe8t€r,  Bar.  Set.  C. 
551 ;  JL  V.  HhumfOfiht  Cald.  42,  &c. 

(»)  From  "  apprendre  "  2  Bast,  298. 

{§)  According  to  law,  L  «.,  for  seven 
years,  5  EU  c.  4,  ss.  26,  31,  41.  See 
Reg.  V.  Bamuion  (Inh,),  7  Ad.  &  E. 
858  s  a  case  of  ante-dating  fonnd  to  be 
frandnlent:  but  if  for  less  time,  it  is 
not  void,  though  Yoidabie, 

(«)  t.  e.  for  forty  days. 

(#)  R,  V.  £AnJtmhome,  3  B.  &  Adol. 
418 1  6  Ad.  &  E.  140 ;  Reg.  ▼.  Burtlem, 
11  Ad.  &  E.  52 ;  3  P.  &  O.  38,  8.  C. 
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of  nurture  (y) ;  and  by  an  act  of  Elizabeth  (z),  tlie  children  of  the  poor, 
on  obtaining  that  age,  might  even  be  compelled  to  go  into  apprentice- 
ship by  the  officers  of  the  parish  in  which  they  are  settled,  though  not 
resident  in  or  a  burden  to  it  (a).  However,  this  has  been  altogether 
put  an  end  to  (6),  and  indentures  of  apprenticeship  to  a  chimoey- 
sweeper  were  first  made  void  if  the  unhappy  subject  of  them  was  a  boff 
under  eight  years  old  (c),  or  now,  if  it  b  a  child  under  the  age  of 
sixteen  years  (d)»  No  child  can  be  bound  apprentice  by  parish  officers 
till  the  age  of  nine  (e). 

By  an  earlier  act  of  Elizabeth  (/),  the  qualifications  of  persons  en- 
titled to  take  and  to  become  apprentices  had  been  regulated.  The 
changes  of  time  and  the  progress  of  commerce  having  made  many  of 
its  provisions  inconvenient,  caused  its  penalties  and  restrictions  to  fall 
into  a  disuse,  from  which  they  were  only  occasionally  revived  for  the 
purposes  of  vexation.  They  were  therefore  repealed  (g)  i  and  all 
power  specially  given  to  justices  over  apprenticeships  contracted  sub- 
ject to  the  repealed  act  of  5  Eliz.  c.  4,  is  still  reserved  to  the  justices 
generally  (A). 

No  settlement  can  now  be  acquired  by  apprenticeship  to  the  sea- 
service,  or  to  a  householder  exercising  the  trade  of  the  seas  as  a  Bsher- 
man  or  otherwise,  or  by  any  person  who  at  the  passing  of  this  act  (14 
August,  1 834)  was  such  an  apprentice,  in  respect  of  such  apprentice- 
ship (t),  unless  he  had  served  and  resided  forty  days  in  the  parish  before 
the  act  passed  (k). 

The  contract  itself,  by  which  the  relation  of  master  and  apprentice 
is  formed;  the  residence  under  it,  and  the  effects  of  that  residence; 
its  premature  termination ;  and  the  questions  of  evidence  which  arise 
on  the  indenture,  severally  give  occasion  to  numerous  appeals.  A 
few  observi^tionSy  therefore,  on  each  of  these  particulars  are  requisite. 


0/  the  Contract  of  Binding,  and  Parties  thereto.]—!.  The  con- 
tract may  be  made  by  any  person  of  more  than  seven  years  of  age, 


(y)  8eeWim^ordy,Brand<m,Cmvth, 
449 ;  2  Salk.  482 ;  and  1  Bum's  Joi. 
28th  ed.  tit.  AppremOcit,  Sect.  II.  See 
ante,  Seot.  4  of  thii  Chapter. 

(g)  43  El.  c.  2, 1.  5. 

(a)  li,  T.  8t.  Qeorg9,  Estter  (JkA.), 
3  Ad.  &  E.  373;  5  N.  &  M.  61. 

{b)  7  &  8  YioC.  c.  101,  I.  12, 13. 

(c)  28  G.  III.  c.  48,  IL  t.  Hiptweii, 
8  B.  1^  Cr.  466;  2  M.  &  B.  474,  8.  C. 

(d)  3  &  4  Vict.  c.  85,  8.  3,  if  appren* 
ticed  after  Ist  July,  1842.    TiU  this 


enactment,  it  ii  dear  that  even  iboe  56 
6.  lU.  c  139,  8.  7,  a  wieCehed  ftm^ 
child,  of  ««om  yean  of  age,  oii|bt,  bj 
its  partntM,  be  apprenticed  to  9wtes^H 
chimneya  1 1 

(€)  56  G.  III.  c  139,  a.  7. 

(/)  5  El.  c.  4. 

Q)  54  G.  III.  e.  96. 

(A)  Id,  a.  3. 

(i)  4  &  5  W.  IV.  c.  76.  i.  67. 

(*)  Rep.  T.  St.   Gilm'i,  MiidleitJt 
(ink.),  2  a  B.  R.  458. 
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for  him  or  henelf ;  for  being  invariably  supposed  to  be  for  the  child's 
beneBt,  it  is  a  case  beside  the  common  rule  of  law,  which  makes  the 
cootracts  of  in&nts  void  (/).  So  decidedly  is  this  established,  that  even 
in  a  case  where  the  justices  had  disapproved  of  a  parochial  apprentice- 
ihip,  and  refused  to  affix  their  signatures  to  the  order,  yet  as  the  in&nt, 
at  nine  years  of  age,  with  the  consent  of  his  mother,  bound  himself 
for  seven  years  to  that  particular  individual  whom  the  justices  had  dis- 
approved, and  the  parish  officers  advanced  the  premium,  the  indenture 
was  supported,  for  all  the  parties  necessary  to  make  it  good  executed 
it(n). 

The  binding,  to  confer  a  settlement,  must  be  such  as  woukl  at  the 
time  be  effectual  for  the  purpose.  Thus,  a  binding  to  a  certificated 
man  will  not  confer  a  settlement,  though  there  be  forty  days'  service 
Boder  it  after  the  certificate  be  discharged  (n).  Another  instance  of 
this  rule  was,  where  an  inftint,  the  son  of  a  certificated  man,  was  bound 
apprentice  in  the  certificated  parish,  and  served  more  than  forty  days 
there,  he  was  held  to  have  gained  no  settlement  there,  for  not  being 
m  flirts,  but  a  minor,  at  the  time  he  was  bound  (o). 

The  other  contracting  party,  the  master,  may  also  be  an  infant  (p). 
It  is  perfectly  immaterial  what  is  the  trade  or  occupation,  if  it  be  a 
contract  of  which  the  substantial  object  is  to  learn,  and  not  to  teach 
and  serve  (q).  An  apprentice  bound  when  an  infont  may  adopt  his  re- 
btion's  binding  of  him  to  his  master  by  serving  under  it  (r). 

2.  Except  in  the  case  of  parish  apprentices^  even  if  the  contract  be 
not  the  sole  act  of  the  parties  who  are  to  stand  in  the  relation  of  master 
and  apprentice,  it  is  absolutely  necessary  that  they  should  both  be 
couenting  parties,  in  order  to  enable  the  apprentice  to  obtain  a  settle- 
ment by  the  service  under  the  contract.  The  proof  of  that  consent  by 
the  apprentice,  is  his  signature,  testifying  his  consent,  without  which 
the  contract  is  not  a  valid  contract  to  confer  a  settlement  (5),  even 
when  executed  by  the  father  (t),  except  in  the  case  of  parish  appren- 
tices (tt).    But  the  signature  of  the  master  is  not  absolutely  necessary, 


(0  1  Bott,  613;  2  Bott,  363. 

(m)  R.  t.  Kelly,  2  M.  &  S.  501 ;  Jl.  ▼. 
Arwiel,  5  M.  &  S.  257. 

(n)  R,  V.  Leeds  (Ink.),  4  B.  &  AdoL 
248;  1  Nev.  &  M.  651,  5.  C. 

(0)  JLt.  Queenborough  (/iiA.),2  B.& 
Adol.  219 ;  R.  v.  Menmngiree,  6  M.  & 
S.  2U. 

(rt  R.  f.  Peirox,  4  T.  R.  196—377. 

(q)  R.  T.  Edinguk,  10  B.  St  C.  739 ; 


R.  ▼.  St.  Margarei*8^  Khsg'e  Lymn,  6  B. 
&  C.  97  ;  9  D.  &  R.  160»  8.  C. ;  Jl.  t. 
Combe,  8  B.  &  C.  82 ;  2  M.  &  R.  30, 
8.  C. ;  A.  V.  Gwitmear,  1  Ad.  &  E.  152; 
3  Nev.  St  M.  297>  A.  C.  in  husbandry. 

(r)  R.  ▼.  Burbaek,  1  M.  &  S.  370. 

(f)  R.  T.  R^fon,  9  East,  R.  295. 

(0  R.  ▼.  Ameeby,  3  B.  &  Aid.  584. 

(m)  R,  v.  8t.  NithoUu,  Notlinghamt 
2  T.  R.  726. 
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because  his  accepting  the  apprentice  is  sufficient  proof  of  his  con* 
sent  (m). 

3.  The  contract  must  be  6y  deed^  though  actual  indenture  is  not  requi- 
site (x).  For  a  parol  contract  for  an  apprenticeship,  eo  namiM^  isToid 
as  an  apprenticeship,  and  cannot  be  converted  into  a  hiringyso  as,  with 
a  senrice  under  it,  to  confer  a  settlement  (y).  To  this  rule,  however, 
some  few  exceptions  were  at  one  time  established ;  where,  though  the 
intention  of  the  parties  was  teaching  and  learning,  bat  the  contract  was 
not  expressly  a  retainer  of  an  apprentice :  and  it  was  therefore  held  that 
it  might  not  be  a  contract  of  apprenticeship,  perfect  or  imperfect  (i). 
The  first  case  which  admitted  any  exception  was  one  founded  on  very 
particular  words  in  the  contract  itself  (a).  Of  the  same  kind  were  the 
two  next  cases  (b).  But  these  formed  special  exceptions  to  the  general 
rule,  and  appear  now  superseded,  though  the  doctrine  on  the  subject 
has  **  undergone  some  undulation  *'  (c)  since  they  occurred.  Tlie  dis- 
tinction between  cases  where  the  agreement  is  to  work  or  to  serve,  and 
where  it  is  to  teach  and  to  learn,  seems  to  ^lave  been  first  taken,  in  a 
definite  shape,  by  Lord  Ellenbarough  (d) ;  ever  since  which  the  cunent 
of  opinion  has  treated  agreements  of  this  kind,  viz,,  to  learn  and  to  teach, 
not  as  contracts  of  hiring  and  service,  but  as  imperfect  contracts  of 
apprenticeship  («).  Where  the  substantial  object  of  the  parties  to  a 
contract  is  to  learn  and  not  to  serve,  it  should  be  deemed  subject  to  the 
rules  of  apprenticeship  (/)•  The  true  distinction  in  these  cases  has  been 
put,  by  a  deceased  judge  of  very  great  talents  and  learning,  to  be  this : 
**  Where  teaching  on  the  part  of  the  master,  or  learning  on  that  of  the 
pauper,  is  not  the  primary  but  only  the  secondary  object  of  the  parties 


&M.  c.  11,  B.  8;  SIG.  II. 


(«)  2  Bott,  36r,  371. 

(x)  3  W. 
e.  11, 1. 1. 

(y)  R.  T.  DUekmgkam,  4  T.  R.  769. 
See  cases  where  agreements  not  under 
seal  have  operated  as  agreements  for 
apprenticeship,  that  being  the  object 
collected  from  them,  R,  t.  Lalndor,  8 
T.  R.  379 ;  R.  ▼.  Skmfield,  14  East, 
541 ;  R.  T.  Jlfoiaitf«orre/,2  M.  &  S.  460 ; 
R,  T.  Nether  KmUrford,  1  fi.  &  Adoh 
726 ;  R.  ▼.  T^ttm,  9  B.  &  C.  888 ;  4 
M.  9t  R.  701,  S.  C. 

(z)  See  per  WiUianu,  J.,  4  Ad.  &  E. 
224 :  5  Ner.  &  M.  546. 

(a)  R.  T.  LittU  Boiitm,  Cald.  369. 

(b)  R.  T.  Beeletiom,  2  East,  R.  298 ; 
R.  T.  Burbach,  1  M.  &  S.  870.  Chrer- 
ruled  (as  to  the  decision  on  the  appren- 


ticeship only)  hjR.  t.  drtdUm, IB.* 
Adol.  493.  See  per  Pcitmsm,  J.,  1 A4. 
&E.  243;  3NeT.  &M.  311. 

(c)  Per  IMtMMt,  J.,  in  JR.  t.  Ifm* 
town  (/hA.),  1  Ad.  &  £.  238 ;  3  Ner.ft 
M.  310. 

(<l)  R.  ▼.  mib9rfm$k,  1  B.  &  Aid.  116. 
Yet  in  R.  t.  8L  Mmrgtartt^  Kmf» 
Zymi,  6  B.  &  C.  97 ;  9  D.  ft  R.  160, 
8.  C;  and  12.  T.  At^ai^,  10  B.  & Cr. 

739,  an  agreement  to  servt  for  fbar  jcsn 
was  held  a  defectiTe  contract  of  appras- 
ticeahip. 

(e)  Per  PatUmm,  J.,  I  Ad.  ft  B.  »3 ; 
3  NeT.  ft  M.  311,  a,  C,R,^,Nemi¥n. 
The  learned  jndge  professed  himseif  oa- 
able  to  reconcile  the  cases. 

(/)  See  per  Bm^kf^  J.,  Jt.  v. 
gaU,  10  B.  ft  Cr.  742. 
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that  will  not  prerent  (where  work  is  to  be  done  for  the  master)  the  con- 
tract being  considered  one  of  hiring  and  serYice."    In  all  the  cases 
cited,  where  the  contract  was  so  considered,  it  appeared  that  the  pauper 
agreed  to  work  for  his  master,  and  the  master  undertook  to  teach  him 
the  particular  trade  in  which  he  was  conversant ;  but  the  teaching  and 
learning  were  incidental,  and  therefore  it  was  held  to  be  a  contract  of 
hiring.    But  where  teaching  and  learning  are  the  principal  objects  of  the 
parties,  though  there  was  a  service,  the  contract  is  one  of  apprentice- 
ship (g).     The  object  contemplated  by  the  parties  at  the  time  is  now 
the  test  by  which  these  cases  are  decided  (A),  as  a  question  of  fact  (i) 
to  be  determined  by  the  circumstances  of  each  case  (A).    An  imperfect 
contract  of  apprenticeship  occurs  where  the  parties  have  had  in  view  a 
perfect  contract  of  apprenticeship,  vu.,  that  the  master  shall  teach  and 
the  boy  learn,  but  that  object  has  not  been  thoroughly  carried  into  exe- 
cution ;  which  is  often  occasioned  by  the  parties  being  unable  or  unwill- 
ing to  incur  the  expense  of  an  indenture  (/).    The  facts  of  the  leading 
case  on  this  subject  (m),  in  which  the  earlier  decisions  were  considered, 
may  here  be  stated,  notwithstanding  our  narrow  limits.     A  pauper 
agreed  by  parol  with  a  sawyer  in  a  parish  in  Exeter,  for  a  twelvemonth, 
to  learn  sawing,  and  was  to  have  7«,  6d.  out  of  every  20$,  earned  by 
his  master  and  himself.    He  served  out  that  year,  providing  his  own 
hoard  and  lodging.    At  the  end  of  the  year  he  made  a  new  agreement 
with  the  same  master  for  another  year,  under  which  he  was  to  receive 
8f.  out  of  every  20««  earned  by  his  master  and  himself;  nothing  was 
aid  about  Sundays  or  the  hours  he  was  to  work.     He  worked  out  the 
tecond  year,  but  was  occasionally  absent  by  leave  of  his  master.    This 
was  held  a  defective  contract  of  apprenticeship,  which  did  not  confer 
a  settlement  in  the  parish  of  Exeter ;  for  the  principal  object  of  the 
agreement  was,  that  the  pauper  should  learn,  and  the  master  teach  him, 
sawing.    The  principle  of  this  decision  has  been  adhered  to  in  two  later 
instances  (n). 

Two  ContractSy  one  good  for  Service  ^  and  the  other  bad  for  Appren^ 
tkethip :  the  Effect,] — It  has  been  decided,  that  if  there  be  a  valid 

{$)  Per  Ttamtom,  J.,  in  R.  t.  Qredi- 
<M,  2  B.  &  Adol.  497. 

(A)  Per  WUUami,  J.»  4  Ad.  &  E.  224 ; 
R.  T.  Great  WU^ordi  5  Nev.  &  M.  545. 

(0  R,  ▼.  Jffktham,  6  N.  &  M.  320 ; 
*  Ad.  &  E.  937,  8.  C. 

{i)  Per  Say  ley,  J.,  R,  t.  8t.  Marga- 
ftVt,  Kimf*t  Lym,  6  B.  &  Cr.  99 ;  9 
D.  &  R.  162. 

(0  See  per  Coleridge,  J.,  4  Ad.  &  £. 


224 ;  5  Nev.  &  M.  546. 

(m)  R.  Y.  Crediton,  2  B.  &  Adol.  493, 
imaiTected  by  Jl.  v.  Banbury,  5  B.  & 
Adol.  176 1  2  NeT.  &  M.  105, 8.  C.  Per 
Lord  Denman,  C.  J.,  5  Ad.  &  B.  331 ; 
6  NeT.  dt  M.  550. 

(fi)  R,  Y.  Newtoum,  1  Ad.  Sk  BlI. 
238 ;  2  NeT.  &  M.  306,  8.  C, ;  R.  t. 
Great  Wit\ford,  4  Ad.  &  Ell.  216 ;  5 
NeT.  &  M.  540,  S.  C. 
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contract  for  a  hiring  and  service,  which  is  afterwards  attempted  to  be 
converted  into  an  apprenticeship,  but  the  contract  for  such  conversion 
turns  out  to  have  been  deficient,  it  shall  not  cance),  or  do  away,  the 
former  valid  contract ;  but  if  the  term  of  service,  originally  contracted 
for,  has  been  performed,  a  settlement  shall  be  acquired  under  such 
contract  for  hiring  (o).  And  the  converse  of  the  proposition  is  eqaally 
true;  m.,  that  if  there  be  a  valid  contract  for  an  apprenticeship,  which 
is  afterwards  attempted  to  be  turned  into  a  hiring  and  service,  that  the 
latter  should  be  wiUi  the  consent  of  the  master  party  to  the  Indenture ; 
for  if  he  does  nothing  either  to  put  a  legal  c<mclusion  to  the  apprentice- 
ship, or  regularly  to  assign  the  apprentice,  the  former  contract  is  sot 
invalidated  by  the  latter.  As  where  the  master  of  several  apprentices, 
on  quitting  business,  proposed  to  assign  aU  his  apprentices  to  J.  S.,  hot 
no  such  assignment  was  made.  The  pauper,  one  of  the  said  apprentices, 
was  afterwards  hired  by  J.  S.  as  a  servant  for  fifty-one  weeks,  and  her 
former  master,  on  meeting  her,  expressed  his  approbation  of  her  having 
gone  into  the  service  of  J.  S.  The  session  found  that  there  was  no 
particular  assent  of  the  original  master  to  the  second  service,  and  there- 
fore it  could  not  operate  as  an  assignment  of  the  apprentice,  and  that 
the  contract  with  J.  S.  could  not  operate  as  a  hiring  and  service,  because 
the  indentures  were  not  put  an  end  to,  so  as  to  admit  of  the  pauper 
legally  entering  into  service  (p). 

Where  a  shoemaker  made  a  proposal  to  a  poor  woman  to  take  her 
son  to  learn  his  business,  the  sorice  to  be  for  four  years,  the  mother 
providing  board  and  lodgings,  and  the  son  to  receive  half  his  earoiogSf 
and  no  indentures  were  executed,  on  account  of  the  poverty  of  the 
mother,  the  court  held  that  this  was  a  defective  contract  of  sppres- 
tioeship,  and  not  a  contract  of  hiring,  and  consequently  that  the  lad 
did  not  gain  any  settlement  by  serving  and  residing  under  it(f).  The 
contract  may  be  made  abroad,  if  the  apprentice  serve  for  forty  days  is 
England  (r) ;  but  though  it  should  be  dated  on  the  day  of  execstioo, 
its  being  dated  a  day  or  two  before  it  was  executed,  will  not  prevent  a 
settlement  from  being  gained  by  service  under  it  (<). 

4.  The  indentures  must  be  stamped  with  the  proper  stamps  provided 
by  statute  (0*  Till  1804  there  was  one  stamp  in  respect  of  the  iostm- 
ment  itself,  and  another  in  respect  of  the  fee  or  premium.    AD  previons 

(o)  R.  T.  Shii^eld,  14  East,  541.  (r)  It,  r,  Ooiworth,  6  Ad.  & B.  286; 

(p)  R,  y.  AMkby^de^la-Zouek,   2  B.  1  N.  &  P.  437,  S,  C. 
&  Aid.  115.  (f)  R.  y.  mtrrngUm,  4  Ad.  &  E. 

(q)  R.  ▼.    8i.   Mttrgar^Vt,    Kmg't  618  ;  6  Nev.  &  M.  165,  8,  a 
Lyim,  6  B.  &  C.  97  ;  9  D.  &  R.  160,  (0  R-  ▼.  Bdgtwurth,  3  T.  R.  3^- 

s.  a 
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Stamp  doties  were  in  that  year  repealed  by  44  G.  III.  c.  98.  The  duties 
grasted  by  sched.  A.  of  that  act  were  repealed  in  1808  by  48  G.  III. 
c  149,  which  imposed  others  again  repealed  on  3l8t  August,  1815,  by 
55  G.  Hi.  c.  1 84,  the  act  now  in  force  («).  And  the  deed  or  indenture 
cannot  be  produced  in  evidence  of  the  fact  of  apprenticeship,  unless  it 
be  stamped  with  the  proper  stamps,  io  description  and  value  («).  The 
time  of  stamping  is  in  some  cases  fixed  by  8  Ann.  c.  9,  which  is  still  in 
force  (y)  ;  but  unless  so  made  material,  the  court  does  not  inquire  when 
or  what  penalty  is  paid  (2).  An  indenture  by  which  an  apprentice  is 
bound  to  serve  one  master  for  four  years,  and  another  for  three  years, 
to  learn  two  different  trades,  is  valid,  and  requires  only  one  stamp,  as 
relating  to  only  one  transaction  (a). 

5.  The  full  sum  or  consideration  given,  must  be  set  forth  in  the 
indenture  in  words  at  length,  and  the  duties  paid  on  it  (b) ;  nor  is  this 
provision  to  be  evaded  by  giving  other  things  instead  of  money  (c). 

But  it  has  been  determined,  that  where  money  was  g^ven  by  the 
grandfather  of  an  apprentice  to  clothe  him,  be/ore  he  entered  upon  his 
apprenticeship,  this  was  not  such  a  consideration  as  the  statute  requires 
to  be  set  out  in  the  indenture  (d)»     Nor  where  the  friends  of  the  ap- 


(«)  This  act  is  easily  accessible ;  but 
u  earlier  acts  ofteD  come  in  qaestion, 
it  nay  be  itseAil  to  state  that  the  duties 
imposed  on  indentures  of  apprenticeship 
before  1804  (44  G.  111.)  begun  on  28 
Jmoe,  1694.    The  first  was  tanposed  by 
5  W.  &  M.  c.  21,  s.  2,  3  (made  perpe- 
tual by  1  6.  I.  c.  12,)  m.  6<f.  on  every 
indenture ;  6d,  more  by  9  &  10  W.  III. 
e.  25,  s.  30,  from  1  Aug.  1698.     By  8 
Ann.  c.  9,  s.  82  (made  perpetual  by  9 
Ann.  c.  21,  s.  7),  from  1  May,  1710, 
betides  the  sum  charged  ontheindenture, 
was  chained  a  daty  in  proportion  to  the 
saumnt  or  waXvit  of  the  money  or  other 
thing  giren,  paid,  contracted,  or  agreed 
for,  wkh  or  in  relation  to,  e?ery  appren- 
tice put  out  or  placed  with  any  master 
or  mistress  to  learn  a  trade ;  and  by 
leet.  35,  the  true  sum  must  be  in- 
Krted  in  the  indentares.    The  ad  vmlo* 
rem  doty  was,  where  the  sum  did  not  ex- 
ceed 50/.  for  every  20«.,  6d. ;  and  where 
it  ezoeeded  &0/.«  for  every  20f.,   1#. 
Bj  12  Ann.  sUt.  2.  e.  9,  s.  21,  (made 
perpetual  by  6  G.  I.  c  4,  s.  1),  from  2 
Aog.  1714,  was  imposed  on  every  in- 
dentore  6d,  more  ;  by  30  G.  II.  c.  19, 
1. 1,  from  5/ttly,  1757,  U*  more  ;  by 
16  G.  III.  c.  34,  s.  5,  from  5  July, 
1776,  U.  more;  by  17  G.  III.  c.  50,  s. 
16,  from  1  Aug.  1777i  It.  6d.  more; 
by  23  G.  III.  G.  58,  s.   1,  from  1  Aug. 


1783,  If.  more ;  by  35  G.  III.  c.  30,  s. 
1,  1«.  more ;  by  37  G.  III.  c.  90,  s.  1, 
3f.  more;  by  37  G.  III.  c.  Ill,  s.*  1,  on 
every  deed  (except  indentures  of  appren- 
ticeship where  the  sum  or  value  given 
or  contracted  with,  or  in  relation  to  the 
apprentice  shall  not  exceed  10/.),  10«. 
more.  An  entirely  new  scale  of  duties 
was  provided  from  10  Oct.  1804,  by  44 
G.  III.  c.  98,  which  with  the  later  acts 
above  enumerated  being  easy  of  reference 
are  not  here  stated. 

(ar)  Robhuon  v.  Diffborough,  6  T.  R. 
317 ;  B.  ▼.  duppimg  Nortom,  5  B.  & 
AUL  412. 

<y)  See  R,  y.  Ckurek  ffuttne,  5  B. 
9t  Adol.  1029,  n.  M.  v.  Cklppktg  Nor- 
fofh  5  B.  &  Aid.  412. 

(2)  R*  V.  Prt9ton,h  B.&  Ad.  1028. 

(a)  R,  V.  Louth,  8  B.  &  C.  247 ;  2 
M.  &  R.  273,  8.  C.  See  2  M.  &  Gr. 
659.  So  a  binding  of  four  years,  with 
fiMty  days'  residence  under  it,  confers  a 
settlement,  St,  NiehoUu  v.  Si,  Peter's^ 
J^pnnch,  4  Bum's  J.,  28th  ed.  cited  R, 
V*  Louth,  by  BayUy,  J. 

(b)  8  Ann.  c.  9.  See  R,  v.  Bourion- 
ott-Dummore,  9  B.  &  Cr.  872;  R,  v. 
Baildon,  3  B.  &  Adol.  427. 

(e)  48  G.  III.  c.  98. 
(d)  N^th  €hurmm  v.  Oesiuim,  Burr. 
8.  C.  145. 


I  . 
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prentice  covenanted  to  maintain  and  clothe  him  (e).  Nor  if  the  sub- 
ject-matter of  agreement  for  apprenticeship  is  not  shown  to  be  of  20/. 
valae  (/).  And  the  enactment,  that  the  full  sum  be  inserted  in  the  in- 
denture, means  not  less  than  the  full  sum  :  therefore  if  tnare  be  inserted, 
and  the  duty  paid  according  to  that,  it  is  good  (^). 

Indentures  of  Apprentices  hound  by  Parishes^  Charitable  TrutteeSt 
jrc] — ^The  above  are  the  principal  points  respecting  the  binding,  on 
which  settlements  by  apprenticeship,  in  the  ordinary  course,  are  usually 
resisted,  upon  appeal  to  the  quarter  sessions.  The  apprenticeships  of 
the  poor  exclusively  fall  under  a  different  consideration,  so  far  as  re- 
spects the  contract  itself;  and  therefore  are  necessary  to  be  noticed, 
before  we  proceed  to  consider  the  effects  and  consequence  of  contracts 
of  apprenticeships  generally. 

Exemptions  from  Stamp  Duties — Poor  Apprentices.] — The  terms 
of  37  G.  III.  c.  Ill,  s.  3,  exempting  from  the  additional  stamp  duty 
of  10s.  imposed  on  every  deed  made  afler  1st  August,  1797,  where  a 
sum  or  value  not  exceeding  10/.  shall  be  given  or  contracted,  with  or 
in  relation  to  the  apprentice,  do  not  apply  to  protect  a  case  where 
nothing  is  given  or  contracted  for  (A).  Indentures  and  assignments  of 
apprentices  bound  out  at  the  charge  of  any  parish,  or  public  charity, 
are  exempted,  by  statute,  from  the  duties  otherwise  payable  on  the  con- 
sideration money ;  nor  need  trustees  of  public  charities  be  parties  to 
indentures  for  putting  out  poor  children  apprentices  with  the  funds  of 
the  charity  (»)• 

Poor  children  bound  out  (jf)  parish  apprentices  are  exempted  in  like 
manner  (A),  and,  being  so  bound  out  under  the  provisions  of  particular 


(e)  R,  T.  Portna,  Barr.  8.  C.  834. 
See  R.  Y.  Aylnbwry,  3  B.  &  Add.  569. 

(/)  R.  Y.  Rnderby,  2  B.  &  Add. 
205;  R.  T.  AfUtbury  3  B.  &  Adol. 
569  ;  Merlow  y.  TkomptOHt  Bail  Court, 
Hi].  42  ;  2  Chitt.  Stat.  963,  n.  s  MorriM 
▼.  Omt,  2  M.  &  6r.  660. 

(p)  R,  Y.  Keymham,  5  T.  R.  309. 

(A)  Jt.  Y.  Mab€  {Ink.),  3  Ad.  &  E. 
531.  Thus  a  1/.  15t.  itamp  is  payable 
as  on  a  deed  not  otherwise  charged. 

(i)  See  8  A.  c.  9,  s.  40 :  R.  y.  8t, 
Petrox,  Dartmouth,  4  T.  R.  196 ;  12 
A.  St.  2,  c.  9,  s.  21 ;  32  6.  III.  c.  57,  s. 
10,  (indorsements  on  indentures  of  pa- 
rish apprentices;)  37  G.  III.  c  90, 
8.  1;  and  c.  Ill,  s.  1;  44  6.  III.  c. 
98,  Sched.  A.  (assignments) ;  48  6.  III. 
0.149,  Sched. ;  55  G.  III.  c.  184,  Sched. 
See  R.  Y.  C^fton  on  Dunsmeor,  Bnrr. 


S.  C.  697 ;  R.  y.  St.  MmttAim,  BeOma 
Qreen,  id.  574;  R.  t.  Qaemian,  2  M. 
&  S.  460. 

(J)  Accordingly,  when  persons  abot e 
twenty*one  are  b<Mind  ont  by  tihe  psmh 
officers,  on  paying  part  of  tiie  preaisB 
from  the  parish  Ainds,  the  assent  of  two 
justices  is  not  necessary  under  that  act; 
R.  Y.  St.  Jokn,  Bedmardme,  5  B.  &  AdoL 
169.  Recital  in  an  indenture  is  no  evi- 
dence that  the  prensium  was  paid  eat  of 
charity  money,  the  faot  of  paymeat 
being  proved  atfinufe,  JR.  y.  SJt^/hftt^ 
3  B.  &  Aid.  382. 

(k)  And  parol  OYidence  is  admisBbk 
to  show  the  money  paid  on  assigasMBt 
of  a  parish  apprenticeship,  to  be  parish 
money,  so  that  a  stamp  was  unneoMSiyt 
R.  Y.  Uamffmmar,  2  B.  &  Adol.  616:  2 
Nev.  &  M.  86,  5.  C. 
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Statutes,  the  contract  mast  be  conformable  with  their  particular  direc- 
tions (/),  which  are — 

1.  That  the  binding  must  be  by  the  majority  of  the  churchwardens 
and  oyerseers  of  the  parish  to  which  the  pauper  belongs  (m).  But  it 
has  been  holden,  that  an  indenture,  binding  out  a  poor  apprentice, 
executed  by  W.  S.  churchwarden,  and  J.  G.  overseer  of  the  poor,  of  a 
hamlet  maintaining  its  own  poor  separately  from  the  parish  at  large,  not 
being  impeached  by  evidence  negativing  its  execution  by  a  majority 
of  the  churchwardens  and  overseers  of  the  hamlet,  shall  be  deemed 
good,  by  intending  that  there  were  two  overseers  for  the  hamlet,  as 
required  by  statute,  and  only  one  churchwarden,  which  might  be  suffi- 
cient by  custom,  and  therefore  that  the  binding  was  regular  (n). 

Also  that  an  indenture  of  apprenticeship,  executed  by  the  overseers 
of  a  township  which  has  no  church  or  chapel  warden,  and  maintains  its 
own  poor  separately,  is  a  valid  indenture,  though  neither  of  the  church- 
wardens of  the  parish  at  large,  within  which  the  township  is  situate, 
join  in  the  execution  (o).  And  an  indenture  by  one  churchwarden  and 
one  overseer  was  holden  good  within  the  statute,  in  a  case  where,  by 
custom,  there  was  but  one  churchwarden  (p).  And  where  a  parish  has 
united  with  others  for  the  support  of  the  poor,  according  to  the  pro- 
visions of  22  G.  III.  c.  83,  and  a  guardian  has  been  appointed,  an  in- 
denture executed  by  the  churchwardens  and  overseers  is  still  good,  and 
the  guardian  need  not  execute  {q), 

2.  That  the  apprentices  must  be  the  children  of  parents  whom  the 
churchwardens  and  overseers  shall  judge  not  able  to  maintain  them. 

3.  That  boys  shall  be  bound  till  twenty-one,  and  girls  till  twenty-one 
or  marriage  (r). 

4.  That  two  justices  appearing  on  the  indenture  to  have  jurisdiction 
in  the  county,  &c.  (<),  must  be  assenting  parties  to  it,  and  it  being  a  ju- 
dicial act,  must  be  together  at  the  time  of  such  assenting  or  allowance(/), 

487 ;  5  D.  &  R.  343,  8.  C. 

(r)  If  a  person  of  full  age  ia  bound 
by  parish  officers,  the  indentures,  though 
not  within  56  G.  III.,  are  voidable  only ; 
M.  ▼.  St.  Oregwy  {Ink.  Vili  t^f),  2  Ad. 
&  £11.  99 ;  4  Nev.  &  M.  137, 8.  C.  See 
4  Ad.  &  E.  618. 

(#)  "Coanty  aforesaid,"  in  the  al- 
lowance in  the  margin,  held  to  refer  to 
the  county  named  in  the  indenture ; 
B.  Y.  Count«thorp9t  2  B.  &  Adol.  487 ; 
R.  ▼.  8t,  Maryt  Leieetter,  1  B.  &  Aid. 
327 ;  R.  Y.  Witney,  5  Ad.  &  E.  191 ; 
6  Ner.  St  M.  152,  8.  C;  and  see  3  &  4 
W.  IV.  c.  63,  po$t. 

(0  See  the  forcible  judgments  of 
Lord  Kenyan  and  the  other  Judges  in  R, 


(0  43  Eliz.  c.  2 ;  56  G.  III.  c.  139, 
&e.  mem/ra. 

(m)  These  words,  '*  majority  qf  the 
churchwardens  and  overseers,"  retro- 
specttrely  include  indentures  signed  by 
two  persons  only,  who  acted  as  church- 
wardens and  also  as  overseers,  51 6.  III. 
c.  80;— or  signed  by  the  OYcrseers  of 
■ny  township,  &c.,  and  the  church  or 
chapel  warden  acting  or  appointed  in 
respect  thereof,  54  6.  III.  c.  107. 

(a)  R.  T.  Sinekley,  12  East,  R.  361. 
See  R.  Y.  SAeltom  (Ink.),  note  (<). 

(o)  R.  Y.  Nantwieh,  16  East,  R.  228. 
See  6  Ad.  &  £.  870 ;  2  NeY.  &  P.  106. 

(p)  R.  Y.  Skelton,  1  B.  &  Aid.  175. 

(f)  R,  T.  Lnttenoorthf  3  B.  &  C. 
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though  it  18  not  abiolately  necessary  that  they  should  sign  it  while 
together  (m).  If,  without  being  parties  to  the  indentures^  the  parish 
o£Bcers  provide  part  of  the  expense  out  of  the  parish  funds,  the  justices 
must  seal  as  well  as  sign  (x) ;  but  not  even  in  that  case,  if  the  sum  thus 
contributed  was  roluntarily  supplied  by  the  overseers,  and  allowed  by 
the  parish  in  aid  of  other  charitable  contributions  (y). 

As  to  defective  contracts  of  apprenticeship,  it  is  enacted  (z)  that  all 
indentures  for  binding  parish  apprentices,  which  have  been,  or  shall  be, 
allowed  by  two  justices,  acting  as  well  for  the  county  or  district  within 
which  the  place  by  the  officers  of  which  such  child  shall  be  bound  shall 
be  situated,  as  for  the  county  or  district  within  which  the  place  shall  be 
situated  wherein  such  child  shall  be  intended  to  serve,  shall  be  as  valid 
as  if  allowed  by  two  justices,  acting  for  one  such  county  or  district, 
and  by  two  other  justices  acting  for  the  other.  The  same  act  declares 
all  indentures  to  be  valid  to  which  the  seal  of  any  corporation  of  di- 
rectors, &c.  authorized  to  bind  apprentices,  has  been  or  shall  in  future  be 
affixed  (a).  The  indentures  of  children  bound  apprentices  within  cities, 
boroughs,  or  towns  corporate  are  to  be  allowed  by  two  magistrates,  ooe 
for  the  county,  the  other  for  the  city,  &c.  (b). 

By  the  poor  law  amendment  act  (c)  the  commissioners  are  on- 
powered  to  make  and  issue  rules,  inter  alia,  for  apprenticing  tbe 
children  of  poor  persons,  and  afler  the  period  at  which  any  such  rule 
shall  come  into  operation,  justices,  before  allowing  such  indentures, 
must  ascertain  whether  such  rules  have  been  complied  with,  and  certify 
the  same  at  the  foot  of  the  contract  or  indenture,  and  of  the  countopart 
directed  by  such  rules,  till  which  certificate  no  such  indenture  is  to  be 
valid ;  but  the  jurisdiction  of  justices  over  masters  and  apprentices 
during  the  term  is  una&cted  by  the  act  (d).  By  the  annual  mutiny 
act,  erety  military  officer  residing  in  barracks,  or  otherwise  under  mili- 
tary law,  is  exempt  from  taking  or  having  bound  to  htm  any  parish 
poor  child  as  apprentice. 

5.  That  such  apprentices  may,  by  the  assent  of  two  such  justices  as 
aforesaid,  be  assigned,  and  if  so  assigned,  shall  be  subject  to  all  such 
regulations  as  if  they  had  continued  to  serve  under  the  original  inden- 

v.ffmmttaiiR$dwMre,^T,  E.380,a4to  (y)  JL  t.  St.  Peter^  Her^ord,  I  B. 

tbe  prapnetjT  of  seriouB  deliberation.  &  Adot.  916. 

(w)  lind.t  R.  T.  Wmwick,  8  T.  R.  4&4.  (z)  3  &  4  W.  IV.  c.  63,  8.  1.   Set  R. 

8ee  2  M.  &  S.  451.  t.  Witney,  5  Ad.  &  £.  191 ;  6  Nev.  & 

(jc)  R.  ▼.  St.  Paul,  Bxet§r,  10  B.  &  M.  152. 

Cr.  12;  5  M.  «c  R.  94,  8.  C;  66  G.  (a)  Id.  s.  2. 

III.  c.  139,  8.  1  to  II  inclusive ;  R,  v.  (b)  Jd.  8.  3. 

HaUwworlh  (Ink,),  3  fi.  &  Adol.  717  ;  (c)  4  &  5  W.  IV.  c.  76,  8.  15. 

12.  V.   QHoinlon,  1  Ad.  &  E.  133 ;   3  (d)  4  &  5  W.  1V«  &  76,  8.  61. 
Nev..&  M.  2K9,  S.  C. 
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tore  (e).  Such  assignments  not  being  subject  to  the  regulations  im^* 
posed  by  8  A.  c.  9,  need  not  be  stamped  within  two  months,  nor 
need  the  indenture  set  out  the  consideration  paid  for  it  (/)• 

If  there  be  collusion  between  the  relatives  of  an  infant  pauper  to  bind 
him  to  one  of  them,  who  does  not  carry  on  the  trade  he  professes  to 
teach,  but  the  parish  officers  are  not  parties  to  the  fraud,  the  indenture 
will  not  be  vitiated,  and  a  settlement  will  be  gained  by  service  under 
such  bmding  (g). 

Apprentice  need  not  Sleep  in  the  Master^s  Parish,] — The  settle- 
ment of  an  apprentice  does  not  necessarily  depend  on  the  settlement  of 
the  mcuter  or  mistress^  but  on  his  own  binding  and  inhabitation  for 
forty  days,  during  his  apprenticeship,  in  the  actual  service  of  such  master 
or  mistress,  though  not  within  the  compass  of  any  one  year  (A).  Thus, 
where  an  apprentice  works  in  the  day-time  with  his  master  in  the  parish 
of  A.  but  sleeps  in  the  contiguous  parish  of  B.  where  his  home  is,  B.  is 
the  place  wherein  he  obtains  his  settlement  under  the  indenture  (i) ; 
because  the  place  where  a  person  lodges  is  generally  understood  to  be 
the  place  of  his  inhabitation  or  residence  {k). 

Must  be  in  the  Service  of  the  Master. ] — But  the  residence  must  be 
in  the  service  of  the  master ;  for  the  words  of  the  statute  creating  this 
species  of  settlement  (/),  **  binding  and  habitationy*  must  be  under- 
stood of  a  habitation  referable  in  some  way  to  the  apprenticeship  (m), 
viz.  in  the  character  of  an  apprentice,  and  in  some  way  or  other  in 
furtherance  of  the  object  of  the  apprenticeship  (n). 

Residence  on  account  of  Illness  or  Indulgence  confers  no  Settle' 
sitfaf.] — ^Thus  where  an  apprentice  having  a  general  indulgence  to  be 
absent  from  the  place  of  his  service  from  Saturday  evening  till  Mon- 
day morning,  left  as  usual  on  Saturday  night,  and  never  returned  to 
terve  under  his  indentures^  he  gained  his  settlement  where  he  slept 
on  the  Friday  night  previous  to  quitting,  for  there  being  no  account 


(e)  32  G.  III.  c.  57 ;  R.  t.  Countei' 
ihorpe,  2  B.  &  Adol.  487 ;  R,  v.  Wit- 
My.  5  Ad.  He  B.  191 ;  6  Ney.  &  M.  152, 

(/)  A  V.  Id€^  2  B.  &  Adol.  866. 

(f )  R,  V.  Oreai  Sheppey,  8  B.  &  C. 
74-.  2M.&R.286,  i9.  C. 

(k)  Mt.  ▼.  AidaUme,  2  B.  &  Adol.  207. 

(0  Bnrr.  S.  C.  569,  B.  t.  Cattietom. 

(k)  R,  T.  8tra^9rd'Vp<m-Awmt  11 
^Biit,  R.  176 ;  Reg.  v.  Sonuriy,  1  P.  & 
D.  180;  9  Ad.  &  E.  310,  8.  C.  t  R.  ▼. 


8t,  Peter^t'On-the-Hill,  i  Barn,  29th 
ed.  684.  See  next  section  of  thii  chap- 
ter. 

rO  3  W.  &  M.  c.  11. 

(m)  Ante,  p.  771 ;  JR.  v.  Bamesiey, 

7  East,  R.  381}  R,  ▼.  IMHnkarM, 
3  B.  &  Adol.  413;  Reg.  v.  Bunlem 
(Ink.),  11  Ad.  &  £.  52,  and  Lord  Trtt- 
/«rd€n'«  judgment  in  R,r,  DremereMom, 

8  B.  &  Adol.  420. 

(«)  Per  Lord  T^nterdm^  R.  v.  /£t«ft. 
^em,  4  B.  &  C.  64 ;  6  D.  &  R.  66. 
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left  Standing  between  him  and  his  master  when  the  apprentice  left  his 
service  on  the  Saturday,  there  was  nothing  from  which  any  recogni- 
tion of  the  indenture  subsequent  to  that  point  of  time  coald  be  in- 
ferred (o).  Again,  it  has  been  decided,  that  if  an  apprentice,  on  ac- 
count of  illness,  go  into  another  parish  than  that  in  which  his  master 
lives,  merely  as  a  temporary  residence  to  get  cured,  withoat  perform- 
ing any  sari  of  service  for  his  master  during  such  residence,  a  settle- 
ment is  not  gained  there  by  such  temporary  residence  in  snch  other 
parish (p).  And  a  mere  residence  by  indulgence  is  not  sufficient  to 
confer  a  settlement  in  a  parish  where  no  service  is  performed  (q)*  And 
in  a  case  where  a  master  mariner  having  no  immediate  occasion  for 
his  apprentice's  service,  the  vessel  being  then  in  dock,  offered  either 
to  turn  him  over  to  another  master  for  a  time,  or  to  let  him  go  back 
to  school ;  and  the  apprentice  chose  the  latter,  and  accordingly  did 
go,  and  resided  above  forty  days  with  his  schoolmaster,  it  was  decided 
by  the  court  of  king's  bench  that  this  was  a  suspension  of  the  ap[ffen- 
ticeship  for  the  time,  that  the  service  did  not  continue  while  the  ap- 
prentice was  at  school,  and  that  therefore  no  settlement  was  gained 
by  his  forty  days'  residence  at  the  parish  in  which  the  school  was 
situate  (r)« 

In  a  case  occurring  in  1832,  Lord  Tenterden  said,  *'  It  is  not  easy, 
and  perhaps  not  possible,  to  reconcile  all  the  cases  on  this  subject ; 
but  this  principle  may  be  collected  from  them  all,  that  where  the  resi- 
dence in  a  parish  different  from  that  of  the  master  is  unconnected  with 
the  apprenticeship,  no  settlement  is  gained.  The  cases  where  paupers 
have  removed  to  other  parishes  on  account  of  illness,  or  for  the  purpose 
of  visiting  friends,  neither  receiving  mamtenance  (from  the  master  in 
pursuance  of  the  indenture)  (s),  nor  performing  service,  are  illustrations 
of  this  part  of  the  rule.  On  the  other  hand,  if  during  the  residence  in 
a  parish  different  from  that  of  the  master,  the  apprentice  performs 
service  for  his  master  there,  his  residence  is  then  considered  referable 
to,  and  connected  with,  the  apprenticeship,  and  he  gains  a  settlement 
in  the  parish  where  he  resides  (t).    There  is  also  a  third  case  where 


(o)  H.  T.  Sibeheiter,  2  M.  &  S.  482. 

{p)  R.  ▼.  Bame9ky,  7  East,  R.  381. 

(q)  R.  ▼.  Jliettom,  4  B.  &  C.  64;  6 
D.  &  R.  64,  8.  C. 

(r)  R.  T.  8t.  Mary,  Bradm,  2  B.  & 
Aid.  382. 

(f)  R.  y.  Banhury,  3  B.  &  Adol. 
706 ;  2  Nev.  &  M.  205, 5:.  C.  The  fact 
of  maintenmce  htTing  been  furnished 
to  the  apprentioe  by  the  muiter  in  a 


parish  where  he  waa  not 
held  to  connect  the  serrioe  there  with 
the  indentare,  and  to  confcr  a  tettleaieat 
accordingly ; — ^maintenance  and  teachhif 
being  the  objects  of  the  indentore. 

(0  Reff.  y.  Somerby  (iM.)i  9  Ad.  ft 
B.  310 ;  1  Per.  &  D.  180,  8.C  So 
thongh  the  apprentioe  was  illegally  en- 
ployed  by  hii  master. 
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the  master  aasents  to  the  residence  of  bis  apprentice  in  a  different 
parishy  and  maintains  him  there,  though  no  senrice  be  performed  («)• 

Reddencefor  Forty  Days  necessary  to  gain  a  Settlement,']'^FoTty 
days  is,  in  all  cases,  the  time  of  residence  necessary  for  gaining  a  set- 
tlement by  apprenticeship ;  which  arises  by  inference  from  the  statute 
making  settlements  depend  on  residence,  for  it  enacts  **  that  church- 
wardens and  overseers  may  obtain  the  removal  of  any  person  coming  to 
inhabit,  and  not  renting  to  the  amount  of  10/.  per  ann,  upon  complaint 
to  the  justices  within  forty  days  after  suck  person  shall  have  so  come 
to  settle**  (x) ;  the  necessary  inference  from  which  is,  that  after  a  resi- 
dence of  forty  days,  such  removal  shall  not  take  place,  or,  in  other 
words,  a  settlement  will  have  been  gained ;  as  by  a  subsequent  statute  (y), 
apprentices,  bound  by  indenture,  and  inhabiting  in  a  parish  (under 
such  apprenticeship),  are  excepted  out  of  the  provision  for  removal 
contained  in  that  act  (z).  The  forty  days' ''  inhabitation  "  within  a 
parish  need  not  be  all  at  one  time,  or  in  one  year  (a). 

Assignment  of  Indentures  of  Apprenticeship  in  Common  Cases,} — 
An  indenture  of  apprenticeship  may  be  assigned  from  master  to  master, 
through  any  number  successively;  and  if  the  original  contract  was 
valid,  and  the  assignments  were  regularly  made  by  each  master  in 
succession,  the  residences  under  them  will,  for  the  purposes  of  settle- 
ment, be  governed  by  the  same  rules  as  if  the  apprentice  had  continued 
in  his  first  place  of  abode  under  the  indenture. 

But  though  the  assignment  may  be  by  parol,  it  must  be  expressly 
g;iven  before  the  indentures  are  parted  with,  and  be  for  a  service  with 
a  particular  person,  whether  king  or  subject,  not  a  general  leave  or 
licence  to  serve  any  one^  at  the  discretion  of  the  apprentice :  for  such 
permission  and  service  will  not  amount  to  an  assignment,  and  there- 
fore cannot  enable  the  party  to  obtain  a  settlement  (6). 

The  true  question  in  all  such  cases  is,  whether  the  service  to  the 
second  master  is  a  constructive  service  to  the  first  master  under  the 
indenture,  as  between  him  and  the  apprentice  :  to  the  solution  of  which 
it  is  wholly  immaterial  whether  the  second  master  knew  of  the  appren- 

(«)  R.  V.  nJtmtom,  4  B.  Si  Cr.  64 ;  6  3  Nev.  St  M.  297,  ^S*.  C. 

D.  &  R.  66,  8.  a  I  R.  V.  Banhay,  3  B.  (a)  B.  v.  Alditone,  2  B.  &  Adol.  207. 

&  AdoL  706 ;  2  Nev.  &  M.  205,  S,  C.  (b)  B.  v.  Maidttone  {Inh).,  5  Ad.  & 

{9)  13  &  14  Car.  II.  o.  12.     See  1  £.  327 ;  6  NeT.  &  M.  545,  8.  C. ;  R,  y. 

Nolan,  4th  ed.  582.  Holy  Trinity,  3  T.  R.  605 ;  R.  t.  8heb- 

(y)  3  W.  Si  M.  c.  11, 1.  8,  referring  hear,  1  Eaft,  73;  22.  x.  Hindrinffkam,  6 

to  1.  3.  T.  R.  557. 

{*)  R.  V.  Owmnear,  1  Ad.  ^,  El.  152 ; 
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ticeship  or  not  (c) ;  though  such  ignorance  furniBhes  strong  evidence 
that  the  second  service  was  unconnected  with  any  such  contract  (J), 
The  mutual  delivering  up  of  the  indentures  of  a  parish  apprentice, 
whether  a  minor  or  of  full  age,  does  not  discharge  the  apprentice- 
ship (e),  unless,  being  of  full  age,  he  consent  to  it  (/),  or  unless,  being 
an  infant,  such  discharge  is  for  his  benefit,  e.  g.y  in  case  of  a  master's 
insolvency  (^),  or  the  apprentice  buying  his  indentures  (A). 

As  has  been  observed,  the  assignment  may  be  by  parol ;  but  if  it  be 
by  deed,  the  deed  is  governed  by  the  same  rules  of  evidence,  when 
offered  in  proof,  as  the  original  indenture ;  t.  e.,  it  must  be  stamped,  and 
having  been  reduced  to  writing,  must  be  produced,  and  cannot  be 
proved  by  parol  testimony  (t). 

If  the  assignment  of  a  person,  not  h  parish  apprentice,  is  by  deed  or 
indorsement  on  the  indenture,  it  must  be  stamped  as  an  assignment ; 
and  if  the  parish  officers  of  an  appellant  parish  are  sworn  to  have  the 
custody  of  such  a  document,  they  will  not  be  compelled  to  produce  it 
at  the  instance  of  the  respondents,  in  order  that  by  having  it  stamped 
it  might  be  made  evidence  for  the  latter,  on  the  hearing  of  an  ap- 
peal (A).  An  agreement  by  a  master  that  in  consideration  of  8s.  the 
apprentice  should  serve  his  father  for  the  rest  of  his  term,  requires  no 
stamp,  it  being  under  20Z.  value  (/).  But  after  a  great  lapse  of  time, 
a  legal  assignment  by  indorsement  may  be  presumed  ;  as  where  J.  G. 
was  bound  apprentice  in  1764,  in  the  township  of  C. ;  and  in  1767, 
on  the  death  of  his  master,  was  assigned  by  his  widow  by  indorsement 
on  the  indenture.  Under  this  indorsement,  which  was  made  before  a 
stamp  was  necessary,  J.  G.  the  apprentice  served  his  time  in  the  town- 
ship of  K.,  which  township  had  relieved  the  family  of  J.  G.  residing  in 
another  parish.  After  such  a  lapse  of  time  (more  than  forty  years),  it 
was  held,  that  the  session  might  presume  every  thing  necessary  to  the 
validity  of  the  proceedings ;  as  that  the  widow  was  executrix,  and  had 
a  right  to  assign ;  and  held  that  pauper's  settlement  was  in  K.  (m). 


(e)  Per  Lord  DennuMf  C.  J.,  in  deli- 
vering the  judgment  of  the  court  in  it.  t. 
Sandhwrtt,  6  Ad.  &  E.  142 ;  1  Nev.  & 
P.  296|  /9.  C,  where  all  the  cases  on  the 
suhject  are  reviewed. 

(d)  Ibid,  and  see  R,  v.  Banbury,  5  B. 
&  Adol.  185 ;  2  Nev.  &  M.  105,  8,  C.  ; 
and  5  Ad.  &  E.  328 ;  6  Ne¥.  &  M.  545, 
8,  C. 

(«)  R.  T.  8and/ord,  2  Bott,  391 ;  R, 
V.  Aitttrey,  Bnrr.  S.  C.  441. 

(/)  JR.  ▼.  EecUtal  Bierhw,  Bnrr.  S.C. 
562 ;  1   Bla.  R.  592.     Giving  np  and 


exchanging  indentures  is  virtually  a  can- 
eeUing  of  them,  R.  ▼.  TUehJlM,  Burr. 
S.  C.  115. 

{g)  R,  V.  Mounttwrel,  3  M.  *  S.  491^ 

ih)  R.  V.  HarberioH,  1  T.  R.  139. 

(0  R,  V.  St,  Paul,  Bedford,  6  T.  R- 
452. 

{k)  R,  ▼.  We9toe  {Chmrekwardm^ 
^e,\  5  Ad.  &  E.  786.  See  6  Ad.  & 
E.  84;  9B.  &  Cr.  541. 

(/)  R,  V.  Enderby,  2  B.  &  Adol.  905. 

(m)  R.  V.  Bameileyt  1  M.  &  S.  53'- 
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Assiffiument  of  Parish  ApprenticesJ] — ^The  consent  of  two  justices 
is  essential  to  the  valid  placing  out  or  assignment  by  a  roaster  of  his 
parish  apprentice  (»).  Nor  since  1st  October,  1816,  can  any  settle- 
ment be  gained  by  service  and  inhabitation  under  such  transfer,  unless 
peHbrmed  under  sanction  of  such  consent.  So  that  where  an  appren- 
tice served  a  second  master  without  assent  of  the  original  one  to  that 
particular  service  till  Ist  October,  1816,  the  subsequent  ratification  of 
that  service  by  the  first  master,  without  assent  of  justices,  was  held  not 
to  render  the  prior  service  valid  so  as  to  confer  a  settlement  (o). 

3.  Premature  Termination  of  the  Relation  created  by  the  Inden^ 
ture^  as  by  Deaths  Bankruptcy^  Agreement  to  cancel  Indentures^  j^c] 
— ^The  interest  of  a  master  in  his  apprentice,  is  a  mere  personal  trust 
determined  bv  the  death  of  either.  Thus,  a  master's  executors  cannot 
claim  the  latter's  services,  though,  if  the  master  has  covenanted  to 
maintain  him  for  the  term,  they  are  bound  at  common  law  to  perform 
that  covenant  (/>).  However,  with  respect  to  parish  apprentices,  with 
whom  no  more  than  5/.  was  paid,  provision  has  been  made  that  no 
covenant  for  maintenance  shall  continue  for  more  than  three  calendar 
months  after  the  death  of  the  master,  during  which  time  the  apprentice 
is  to  live  with,  and  serve  as  an  apprentice,  his  master's  personal  repre- 
sentative, or  such  person  as  he  shall  appoint  (<q\  Within  those  three 
months,  any  two  justices  of  the  peace  where  the  master  died,  on  ap- 
plication by  the  widow  of  the  master,  husband  of  the  mistress,  son, 
daughter,  brother,  sister,  or  personal  representative  of  the  deceased,  may, 
by  indcHTsement  on  the  indenture,  order  such  an  apprentice  to  serve  as 
such,  any  one  of  such  persons,  so  applying,  (such  person  having  lived 
with,  and  been  part  of  the  family  of  such  master,  &c.  at  the  time  of 
his  death  (r) ;)  and  the  apprentice  being  such  an  one  only  as  lived  with 
and  made  part  of  the  family,  or  was  in  the  actual  employment  of  the 
original  roaster,  or  any  subsequent  master  appointed  under  the  act  at 
the  time  of  their  deaths  respectively  (s) ;  and  it  was  held  that  an 
apprentice,  though  living  with  the  son  of  a  person  to  whom  he  was 
originally  bound  by  that  person's  individual  consent,  at  the  time  of  his 
decease,  if  not  so  living  with  him  as  apprentice  regularly  assigned  ac- 
cording to  the  specific  provisions  of  the  act,  or,  as  the  words  are,  **  by 
virtue "  of  it,  cannot  gain  a  settlement  in  another  parish  by  serving 

(«)  56  6.  III.  c.  139,  B.  9;  3  6.  &  {p)  See  eatei  in  1  Bum's  J.,  Ht.Ap- 

AdoL  418 ;  6  A<L  &  E.  140 ;  32  G.  III.      prentice. 


c-  57,  8.  7.  (9)  32  6.  III.  c.  57,  s.  1. 

(o)  n,  V.  MMitane  (/lU.),  5  Ad.  &  (r)  Id.  b.  2. 

E.  326  s  6  Nev.  &  M.  545,  8.  C.  {$)  Id.  b.  5. 
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aaotber  person,  with  the  mere  ooBtenfc  of  the  son  and  amig—c  of  snch 
first  master  or  mistress,  unless  contimied  in  the  precise  manner  direcied 
therein ;  the  court  obsenring  that  the  wofds,  ^*  subseqneai  maslar  or 
mistress,"  mean  soch  as  become  so  by  the  promions  of  the  statale  (f ). 

Until  the  last  bankrapt  act,  the  bankruptcy  of  the  master  was  no 
discharge  of  the  indentures  (u) ;  but  now,  by  that  aet»  it  operates  ai  a 
discharge  («). 

An  agreement  to  cancel  the  indenture,  in  oonsideralion  of  a  saro  of 
money  to  be  paid  by  the  apprentice  at  a  future  time,  end  the  abaadoD* 
ment  of  the  master  by  the  apprentice,  in  consequence  of  such  agree- 
ment, does  not  avoid  it  (y) ;  nor  eren  a  voluntary  entering  into  the 
king's  service,  the  master  not  prohibiting  it,  but  not  giving  up  the  in- 
denture (z).  But  where  the  apprentice  and  his  master  were  the  only 
contracting  parties  to  the  indenture,  the  apprentice  being  under  sge, 
and  the  master  after  a  year's  service  ran  away,  and  agreed  that  the  in- 
denture should  be  given  up,  which  was  done  :  this  being  so  manifestly 
for  the  interest  of  the  apprentice,  it  was  decided  that  his  acceptance  of 
the  indentures  was  a  sufficient  dissolution  of  the  contract,  and  that  be 
was  at  liberty  to  go  into  another  service,  and  was  capable  of  obtaining 
a  settlement  by  so  serving  (a). 

Discharging  Parish  Apprentices*] — Parish  apprentices,  with  whom 
less  than  6/.  has  been  given,  may  be  discharged  by  two  justices  from 
any  master  who  is  so  &r  reduced  in  circumstances  as  to  be  nnaUe  to 
keep  or  employ  them  (6). 

An  indenture  of  a  parish  apprentice  may  be  put  an  end  to  by  cos* 
sent  of  all  parties ;  that  is  to  say,  of  the  master,  the  a^^rentioe, 
and  the  parish  officers ;  but  not  otherwise,  while  the  apprentice  is  a 
minor.  Also  by  the  master  and  the  apprentice  only,  the  latter  being 
of  full  age^  but  not  otherwise ;  for,  though  an  apprentice  under  age 
may  bind  himself,  being  a  contract  necessarily  for  his  advantage,  and 
a  case  excepted  out  of  the  general  rule  of  law  respecting  infants,  the 
consent  of  an  infant  alone  to  his  discharge,  is  **  no  consent  at  all  "(tf). 
And,  therefore,  where  an  infant  apprentice,  who  had  bound  himself  for 
seven  years,  and  served  three  of  them^  acquiesced  in  his  master's  pro* 

(0  n.  V.  8heep$k9ad,  15  East,  59$  (y)  JR.  v.  Odpphig  Wmri0^  8T.R. 

lee  also  R,  v.  Shiptom,  8  B.  &  C.  88 ;  108. 
and  Reg.  v.  Wah^Uet  Att  8eM$,  3  P.  (s)  2  Bolt,  4M. 

St  D.  72.  («)  JL  ▼.  Mttmtmt^  3  IL  *  & 

(«)  BueHngtim  v.  Atq^oa,  8  Bfod.  497. 
235 ;  2  Ld.  Raym.  1352.  (*)  32  Geo.  III.  a.  Sr« 

(#)  6  0.  lY.  c.  16,8.49.  (e)  Boir.  8.  C.  468s  lBb.B.Af2. 


fomi  to  buy  tbe  Mnwder  of  bis  time  for  siup^nce^  paid  the  aixpencot 
and  tbot  bound  hiitMlf  to  another  matter,  it  wee  held  that  the  firtt 
eoBtraet  was  not  disaotted,  and  that  the  secoad  was,  cODsequeatly, 
ioTalid  (d)^ 

The  meeter  assigntog,  and  the  (tnfaat  parish)  ap^eatiee  cooaenthigy 
without  the  approbation  of  two  jaetiGes,  wiil  nol  mailce  an  apprentice* 
ship  within  the  statute  of  Elizabeth,  according  to  Dalton  (e).  We  learn 
by  a  decision  just  cited,  that  the  assent  of  the  infant  apprentice  adds 
DO  authority  to  the  assignment ;  and  it  appears  from  the  general  cur- 
rent of  recent  authorities,  that  these  apprenticeships  being  compul- 
sory, it  is  the  assent  of  the  overseers  that  gives  the  validity  to  all  acts 
on  the  part  of  infant  pariih  apprentices ;  but  since  by  the  statute  of 
32  6.  III.  masters,  by  the  consent  of  two  justices,  may  assign  these 
apprentices,  and  their  executors,  &c.  may  assign  within  three  months, 
upon  similar  conditions,  which  power  is  usually  exercised,  the  prema- 
ture conclusion  of  the  contract  by  death  is  rarely  the  source  of  any 
litigation. 

These  cases,  indeed,  would  be  of  no  importance  to  the  particular 
subject-matter  of  this  section,  except  that  the  question,  **  whether  an 
indenture  continues  in  force,  or  is  cancelled,'*  and  therefore  the  result- 
ing question,  **  whether  an  apprentice  serving  in  another  place  than 
that  to  which  he  was  originally  bound,  is  to  be  considered  as  discharged 
from  his  indenture  and  tut  juris  ;  or  whether  he  be  serving  under  the 
indenture,  and  in  the  implied  service  of  his  original  master,'*  is  often 
of  essential  importance  for  the  determination  of  appeals  respecting  the 
settlements  of  such  apprentices  in  the  actual  employ  of  other  than  their 
original  masters. 

4.  Evidence  of  the  Indenture,"] — ^The  sessions  may  receive  parot 
evidence  of  an  apprenticeship,  if  it  is  shown  (/)  that  the  indentures  are 
destroyed,  or  cannot  be  found  or  produced.  And  if  the  opposite  party 
produce  an  indenture,  on  notice  given  to  them  for  that  purpose,  it  can 
only  be  read  by  the  party  at  whose  instance  it  is  produced  on  giving 
the  usual  proof  of  the  execution  (cf).    However,  if  the  producing  party 


(i)  K,  T.  Greet  Wigiton,  3  B.  &  C.  (ff)  Doe  d,   WUHnaon  v.  Clevekmd 

484;  5  D.  &  R.  339,  8.  C.     See  JR.  r.  ^MarqtU*),  9  B.  &  C.  869 ;  Qerdon  v. 

Omkmeer,  1  Ad«  &  B.  152;  3  Nev.  9t  5Sfert^«i, 8 East, 548 ;  OarUiUY.Bad^, 

M.  S97,  8.  a  1  C.  &  P.  234.    Other  cMee,  2  PhiU. 

(•)  Dalt.  c.  58.  Bv.  9th  ed.  207 ;  overraUng  R.  v.  JII<f- 

(/)  Without  heanay,  S.  r.  IhniQ  dUMoy,  2  T. R.  41 ;  andieeil.  v.  8tow^ 

(hh,),  7  B.  ft  C.  820.  hidge,  8  B.  &  C.  96. 

3s2 


t 


\ 


788  tETTLCMKVT  BT  HmirG  AITD  SERVICE. 

claimi  a  bene6cial  interest  under  it,  this  is  otherwise  (A).  Again,  if 
produced,  it  must  appear  to  be  properly  stamped  («)•  The  sessions  are 
bound  to  admit  evidence  offered  to  show  that  the  contract  was  not  one 
of  apprenticeship,  but  for  immoral  or  fraudulent  purposes  (A). 

As  to  stating  this  settlement  in  examinations  and  grounds  of  appeal, 
see,  ante,  sections  2  &  3  of  this  Chapter. 


SECTION  VII, 

Op  Settlemeitt  bt  Hiriko  and  Service. 

How  it  originated,] — ^The  settlement  by  hiring  and  service,  which 
bas  given  rise  to  more  litigation  than  any  other,  was  founded  on  3  W. 
&  M.  c.  1 1 ,  and  8  &  9  W.  III.  c.  30.  The  firstof  these  sUtutes enacts, 
**  that  if  any  unmarried  person,  not  having  child  or  children  (/),  shall 
be  lawfully  hired  into  any  parish  or  town  for  one  year,  such  service 
shall  be  adjudged  and  deemed  a  good  settlement  therein."  In  conse- 
quence of  the  ambiguity  attendant  on  the  words  **  such  service,"  S&9 
W.  III.  c.  30,  s.  4,  provided,  **  that  no  person  so  hired  shall  be  judged 
or  deemed  to  have  a  good  settlement  in  any  such  parish  or  township, 
*' unless  such  person  shall  continue  and  abide  in  the  same  service  duriog 
the  space  of  one  whole  year.*'  The  intention  of  the  legislature,  in  this 
last  act,  probably  was  that  the  yearns  service  should  be  performed  under 
the  yearly  contract ;  but,  as  we  shall  see,  the  words  used  have  been 
held  not  to  warrant  this  construction.  By  9  &  10  W.  III.  c.  11,  an 
eiception  is  made  as  to  servants  residing  under  certificates ;  which  (bj 
19  A.  St.  1,  c.  18,  and  33  G.  III.  c.  54)  is  extended  to  all  penoos 
hired  by,  and  serving  with,  certificated  masters. 

And  now,  from  and  after  14th  August,  1834,  no  settlement  shall  be 
acquired  by  hiring  and  service,  or  by  residence  under  the  same  (m): 
and  no  person  under  any  contract  of  hiring  and  service,  not  compUted 
on  14th  August,  1834,  shall  acquire,  or  be  deemed  or  adjudged  to 
have  acquired,  any  settlement  by  reason  of  such  hiring  and  service,  or 
of  any  residence  under  the  same  (n). 


i: 


A)  S  PyU.  £v.  9tli  ed.  207.  Ad.  &  E.  858. 

t)  Astoitaai|»»Me«iilt.  JStwAST.  (I)  Le.  not   haTing   wmemudfs^ 


Mim  ▼.  Bm^.  %  Em^.  724;  Jekmm  dilld or  diiMnii,  «/«, p.  763,  7M. 

▼.  liNMlIra,  6  E^i.  101.  («)  4  &  5  W.  lY.  c  76,  t.  64. 

(*)  Jt  V.  Nwik  W^H^M  (AdL),  1  (•)  M.  ■.€5.    SenrieeBadertUruf 

ft.  4^  Adol.  912;  Jt  ▼.  Jtowtta,  7  teajMr.wlii^jMr  eadediftliidiMl- 
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In  contideriog;  this  branch  of  settlement,  we  are  to  inquire — 

1.  What  parties  might  gain  a  settlement  by  hiring  and  service,  be* 
fore  14th  August,  1834. 

2.  What  contract  of  hiring  was  necessary  to  such  a  settlement. 

3.  What  service  was  necessary  to  it. 

4.  Necessity  and  effect  of  residence  in  such  cases  of  hiring  and 
service. 


1.  What  *^  unmarried  persons"  may  gain  a  settlement  by  hiring  and 
UTvieeJ] — A  widower ^  although  he  has  children  living,  may  gain  a  set- 
tlement by  hiring  and  service,  provided  those  children  are  emancipated, 
and  have  gained  settlements  in  their  own  right  (o). 

And  if  a  married  man  agree  conditionally  to  become  the  servant  of 
another,  and  before  a  definite  agreement  take  place,  the  wife  die 
witiiout  issue,  he  will  gain  a  settlement  by  a  hiring  and  service  for  a 
year  (p). 

So  a  marriage  after  the  hiring,  and  during  the  service,  or  even  be« 
fore  its  commencement,  will  not  prevent  the  servant  from  gaining  a 
settlement :  for  marriage  does  not  hinder  the  service,  and  the  contract 
continues  ;  therefore  if  the  man  perform  his  service,  he  gains  a  settle- 
ment (g). 

It  may  be  generally  laid  down,  that  if  the  words  of  the  statute  be 
bat  complied  with,  respecting  the  contract,  and  the  service  under  it, 
according  to  the  interpretations  put  upon  them  by  the  courts,  the  re» 
lation  in  which  the  contracting  parties  stand  to  each  other  is  of  no 
importance  (r).  Thus  a  child  may  gain  a  settlement  by  a  hiring  by, 
and  a  service  with,  a  father  or  mother,  who  has  not  one  (s).  It  is  not 
necessary  that  the  master  should  reside  or  be  settled  in  the  parish  where 
the  servant  performs  his  service,  or  where  he  sleeps.    And  a  settlement 


Bu  in  1834,  cannot  be  ooaplod  with  a 
prmous  lerviee  under  a  hiring  for  less 
than  a  year,  though  a  year's  serrice 
wai  completed  before  that  act  passed. 
IKcV-  ▼•  Reitendon  {Ink.),  6  Ad.  8t  E. 
296 ;  1  Nev.  &  P.  448,  S.  C.  (Adhered 
to  in  Riff.  Y.  8t.  John  the  BtfonffetUt, 
6  Ad.  &  E.  300,  n.) 

A  panper  was  hired  on  30th  Not. 
1828,  as  a  yearly  senrant,  and  served 
the  tame  mistress  in  Tarions  places  con- 
tiaiions]ytiU1837.  On  30th  Not.  1833, 
ind  for  forty  days  previous,  she  lived  with 
her  mistress  in  St.  Paneras,  and  from 
March,  1834 ,  to  the  end  of  her  service,  in 
St.  Marylebone.    The  conrt  held  that 


these  must  be  taken  to  ha^e  been  a  sue* 
cession  of  annual  contracts,  of  which  the 
last  was  interrupted  by  the  act.  Settle- 
ment adjudged  to  be  in  St  Paneras.  Reff, 
Y.  St,  Paneroi  (Ink.),  5  Q.  B.  13 ;  13^ 
L.  J.  (M.  C.)  130;  and  see  Rey,  y^ 
Oilei'9,  MiddleMS  (Inh,),  ante. 

(o)  2  Bott,  177. 

Ip)  Burr.  S.  C.  455. 

Iq)  R.  ▼.  Allendale,  3  T.  R.  382  ^ 
R.  ▼.  Stannmgton,  3  T.  R.  385. 

(r)  R.  T.  Chertiey,  2  T.  R.  37 ;  2 
Bott,  304. 

(f)  Id.  ibid.:  Cheiham  ▼.  Miieen- 
den,  2  Bott,  178;  J2.  y.  ChiUetford,  4 
B.  9t  C.  94;  6  D.  &  R.  161,  8.  C. 
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may  be  acquired  by  tenrice  under  a  yearly  er  general  fajriiig  ia  a  piblic 
establifthmeDt,  like  the  military  college  at  Sandkuiat,  though  the  eita- 
blishment  is  free  of  rates  and  taxes  {t). 

2.  What  Hiring  is  necessary  to  a  Settiemsni,  and  herein  qf  implied, 
general^  and  indi^nite  Hirings^ — Hirings  by  the  Piece  or  Week, 
special,  exceptive,  customary,  prospective,  and  retrospective  Hiringe.] 
— The  next  question  which  has  been  agitated,  is^  "  What  shall  be  con- 
ttrued  a  hiring  for  a  year  ?  *' 

This  is  in  general  a  questkm  of  fact  which  the  sessions  must  deter- 
mine, and  the  queen's  bench  will  not  interfere  with  their  ooncbsioo, 
though  dissatisfied  with  it  («)• 

It  was  early  decided  that  any  contract  which  purports  to  be  a  general 
hiring,  without  any  limitation  of  time  being  mentioned,  shall  be  ioter- 
preled  a  hiring  for  a  year.  And  moreoTcr,  that  if  there  be  only  actosi 
service  proved,  where  the  nature  of  the  service  is  such  as  necossarilg 
implies  a  hiring,  the  courts  of  law  will  raise  such  implication  («)•  The 
general  rule  is,  that  **  an  indefinite  hiring  without  any  carcomstaDoei 
to  show  that  a  less  time  was  meant,  shall  be  considered  as  a  hiring 
for  a  year  "  (jt). 

All  that  is  necessary  to  give  a  settlement  under  the  statutes  b,  that 
there  should  be  a  hiring  for  a  year,  and  a  service  for  a  year.  There  most, 
therefore,  either  be  an  expreas  or  an  implied  contract  for  a  year,  in 
order  to  give  the  servant  a  settlement.  And  an  express  hiring  for  eleven 
months  will  not  confer  a  settlement,  unless  the  sessions  find  that  it  waf 
fraudulent,  and  that  a  year's  service  was  ntended,  though  only  ekven 
months  was  expressed  (y). 

But  the  party  hiring  himself  must  be  m  a  situation  to  be  able  to 
make  such  a  contract;  and  his  ability  so  to  do  has  not  unfrequently 
been  the  subject  of  litigation.  Thus,  where  a  soldier  in  the  king's 
aervice,  liable  at  all  times  to  be  called  upon  active  duty,  hired  himself 
for  a  year,  it  was  made  a  question  whether  he  was  in  a  situation  to 
make  such  a  contract?  and  the  judges  were  divided  upon  it:  but  the 
following  remark  of  Bayley,  J.,  is  well  worth  attention  : — "  I  do  not 
find  in  the  act  of  parliament,"  said  he,  **  that  there  must  necessarily 
be  an  indefeasible,  but  only  a  lawful,  hiring  ;*'  and  what  gives  great 

(I)  S.  T.  Semdkmnt^  7  B.  &  C.  457 1  447. 

lMui.a(R.e5,fi^.a    8eeii.v.  ^^mw-  (4r)  Gdd.  440.    ^S^mt,  la  «■«  « 

holt,  4  Ad.  ft  E.  494  ;  6  Nev.  &  M.  8,  Uring  editon  of  reriewi,  te.,  Better  w. 

8»  C,  ai  to  a  turnkey  at  a  gaol.  Mtm,  13  L.  J.  (C.  P.)  88. 

(«c)  Sea  R.  v.  T^lty,  4  B.  &  Aid.  (y)  Pinr  Lord  Kmj^an,  C.  J^  it*  "' 

«34,  otbor  caiM  4  Barn,  29th  «d.  594.  Mieeeh^Md,  a  T.  R.  77. 

(t)  H.  Y.  Lamp  Whettam,  5  T.  R. 


UJXX»BMBVT  BY  HIBIMO  AMD  ftBRVICS. 


791 


cooiiteiiaace  to  the  inferenoe  to  be  drawn  fix>in  this  observation  of  the 
^euaed  jndgi^f  is,  that  in  a  ease  decided  shortly  after  in  the  same  court, 
it  was  held  that  a  person  precisely  circumstanced  as  the  pauper  in  the 
above  case,  may  contract  for  the  renting  of  a  tenement,  and  should  be 
construed,  conformably  with  the  statute  13  &  14  Car.  II.  to  take  it  cum 
animo  marandi  ei  manendi  (z).  Balloted  local  militiamen  (a),  and 
volunteers  (i),  were  afterwards  held  iaeapable  of  contmctiog  to  serve  for 
a  year. 

But  if  it  appear  Aat  the  servant  was  hired  to  work  by  the  piece,  this 
will  not  be  considered  as  a  general  hiring  for  a  year  (c).  So,  if  it 
appear  that  the  servant  was  hired  as  a  weekly  labourer,  it  shall  not  be 
considered  as  a  general  hirmg  for  a  year  (d). 

Where  nothing  is  said,  in  a  contract  of  hiring,  about  the  time,  bot 
a  reservatioii  of  weekly  wages,  it  is  a  weekly  hiring  only  (e).  And  a 
hiring  at  6«.  a  week  for  the  winter,  and  9#.  a  week  for  the  summer, 
nothing  being  said  about  the  duration  of  the  service,  is  not  a  yearly 
Uring  (/).  But  although  the  hiring  be  at  so  much  per  week,  yet  if 
{be  hiring  was  intended  to  be  fer  a  year,  or  if  it  appear  from  circmn* 
stances  to  have  been  genertU,  the  reservation  of  weekly  wages  will  not 
control  that  hiring  {g).  A  hiring  at  so  much  a  week,  a  month's  wages, 
or  a  month's  warning,  is  a  hiring  for  a  year  {h).  So  is  a  hiring  to  serve 
from  Michaelmas  to  Michaelmas,  if  the  master  had  no  sale,  and  if  he 
had,  the  servant  to  go ;  and  this  though  the  sale  took  place,  and  the 
servant  left  within  the  year  (t). 


M  B.  ▼.  Bmu/mk,  3  M.  &  S.  229. 

(<)  A.  ▼•  Tamitm  8t.  Jwmei,  9  B.  ft 
Cr.831;  4  Man.  &  E.  695, 19.  C.  /  i2.T. 
BohDQirth^,  6  B.  &  Cr.  283 ;  9  D.  &  R. 
322.  a.  C. 

W  it-  V.  WUmmkem^  2  Ad.  &  E. 
648 ;  4  Ner.  ft  M.  447,  8.  C,  on  44  6. 
III.  e.  54.  In  those  cotet,  however,  the 
^vtiet  hired  did  not  eommnniente  tiieir 
Mtnation  to  their  masters  at  the  time  of 
the  hiring;  acoordinsly,  in  later  in- 
■teaess  where  tins  information  was  so 
Sirea  by  local  militiamen,  and  the  mas- 
ten  agreed  to  take  them  on  dedneting 
Cram  the  wages  at  a  eeilain  rate,  for  the 
tine  they  were  absent  on  daty,  the  ser- 
^  for  a  year,  minns  that  alwenoe,  was 
iNld  sniieieat  to  eoiifor  a  settlement,  tL 
▼.  SMcy  CoKtU,  3  B.  ft  Adol.  827  ;  it. 
▼•  A.  Utery  at  Waili,  Colehuter,  5  B. 
&  AdoL  1023;  3  N.  ft  M.  113,  S.  C; 
ud  lee  4  B.  ft  Adol.  718;  1  N.  ft  M. 
4«2,  8.  C. 

(e)  U.  T.  Weodketfi,  1  B.  ft  Aid.  825. 


(d)  R.  ▼.  Newton  Tbney,2  T.  R.453. 

(e)  R.  ▼.  Pmekhtkwrtk,  5  East,  B. 
382. 

(/)  R.  T.  Warmhuter, «  B.  ft  C.  77 ; 
9  D.  ft  L.  70,  8.  C. 

(ff)  B.  ▼.  Birdbroke,  4  T.  R.  245. 
(A)  R.  T.  8t.  Andrew,  in  Perthore, 

8  B.  ft  Cr.  679.  B0y/«r>  Jm  ^^  l'^« 
reservation  of  weekly  wages  be  the  only 
circnmstance  from  which  the  duration 
of  the  contract  can  be  collected,  the 
presumption  is  that  it  is  to  continue  for 
a  week  only.  Thus,  the  stipulation  for 
a  month's  wages  or  warning,  rebuts  the 
presumption  of  weekly  hiring.  It  then 
became  a  hiring  unlimited  in  duration; 
in  which  case  the  law  implies  a  hiring 
for  a  year. 

(t)  R.  y.  Farldgh  Wallop,  1  B.  ft 
Adol.  336.  The  settlement  was  there 
gained  by  connecting  the  sendee  under 
the  yearly  hiring  with  a  previous  service, 
under  a  hiring  for  a  less  time. 
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After  the  subject  ofg^nercd  hirings  had  been  nearly  disposed  of,  then 
special  hiring,  and  conditional  hirings,  and  eusiomary  hiringpB,  became 
subjects  of  controTcrsy.  On  these  points  a  few  determinations  will  be 
sufficient. 


t^dal  Hiringjj — A  hiring  of  a  parig  for  a  year,  who  is  to  be 
paid  according  to  the  work  done,  is  a  good  hiring,  and  the  service  for 
the  year  under  it  completes  all  that  the  statute  requires  (A). 

So,  a  hiring  for  three  years,  at  so  much  per  week,  to  work  twelve 
hours  each  day,  and  to  be  paid  for  extra  hours,  is  a  good  hiring. 

So,  a  hiring  for  eleven  months,  with  a  stipulation  that  the  senrant 
shall  give  the  master  a  month's  service  in  beyond  the  eleven  months, 
is  a  good  hiring  for  a  year.  **  The  real  question  is  no  more  than 
whether  eleven  months,  and  one  month,  make  twelve  months.  There 
are  no  particular  technical  words  necessary  to  make  a  hiring  for  s 
year.  The  subiianct  of  this  agreement  is,  to  serve  twelve  months,  and 
what  signifies  the  variation  of  expression  ?  Every  contract  to  serve  is  a 
contract  to  serve  for  a  year,  unless  there  be  something  to  explain  it  to 
be  otherwise"  (/). 

So,  if  the  servant  be  hired  for  a  year,  with  permissioa  to  be  absent 
for  a  month  to  attend  his  duty  in  the  militia,  vpon  Jindtng  another  to 
do  kis  master*$  busineu :  a  service  under  this  hiring  will  gain  a  settle- 
ment (m). 

But  where  a  servant  in  husbandry  was  hired  to  serve,  at  certain 
weekly  wages,  for  an  indefinite  time^  which  wages  were  im  karwest 
month  to  be  increased^  and  lowered  again  after  the  expiration  of  barveit 
and  continued  to  serve  under  his  hiring  for  eighteen  months,  it  wu 
decided  to  be  no  hiring  by  the  year  to  gain  a  settlement.  There  did 
not  appear  on  the  face  of  the  contract  any  obligation  to  continue  the 
service  longer  than  from  week  to  week ;  and  as  to  the  inference  of  s 
hiring  for  a  year,  from  the  general  words  of  the  contract,  it  was  re- 
butted by  the  circumstances  of  there  being  a  variation  to  be  made  Is 
the  harvest  month,  without  ever  saying  for  the  harvest  month,  from 
which  latter  expression,  had  it  been  used,  perhaps  an  inference  might 
have  been  drawn,  that  it  could  not  be  a  weekly  hiring  (n). 

So,  if  it  be  the  custom  of  the  country  for  the  master  to  let  the  ser- 
vant have  every  Sunday  and  holiday  throughout  the  year  to  himself, 


{k)  Burr.  Set.  Ca.  152.  (m)  Jd.  ikid. 

(0  id.  433.  (m)  R.  ▼.  DodderMU,  3  M.  ft  S.  M. 


■ETTLKIIBNT  Bt   HIRING  AND  8ERTICE. 


793 


the  senranty  DOtwithstandiog  he  uses  this  privilege,  will,  on  a  hiring  for 
a  year,  and  by  serving  that  year,  gain  a  settlement  (o). 

And  a  clerk  in  a  mercantile  house  hired  by  the  year,  but  serving 
only  during  the  usual  hours  of  business,  thereby  gains  a  settlement, 
although  those  hours  do  not,  by  the  general  custom  of  the  trade,  ever 
occupy  the  whole  day,  and  although  he  went  wherever  he  pleased, 
without  asking  his  master's  leave,  when  those  hours  were  over  (p). 

Exceptive  Hiring.] — But  if,  upon  ike  hiring,  it  be  agreed  that  the 
service  shall  be  only  during  certain  hours  in  the  six  working  days  (9), 
or  that  the  servant  should  have  a  holiday  to  go  to  his  feast  (r). 

So,  if  it  be  agreed^  on  the  hiring^  that  the  servant  shall  be  at  liberty 
to  serve  elsewhere  for  the  harvest  month,  this  is  not  a  good  hiring  for 
a  year  but  an  exceptive  hiring  {$) ;  and  the  like,  where  though  the 
hiring  was  for  a  year,  the  servant  was  to  work  for  anybody  for  his  own 
benefit  when  the  mistress  had  no  work  for  him  {t). 

So,  where  a  pensioner  of  the  East  India  Company  hired  himself 
as  a  servant  for  a  year,  with  a  reservation  to  himself  of  two  days 
in  each  half  year,  in  order  that  he  might  go  for  his  pension,  he 
was  held  not  to  have  gained  any  settlement  by  a  service  under  such 
contract ;  for  here  was  an  express  exception  of  four  days  in  the  year, 
daring  which  the  pauper  was  not  to  be  under  the  control  of  the 
master  (u). 

And  where  an  agreement  was  made  for  a  three  years*  service,  at  Is, 
per  day,  when  the  master  should  have  work,  but  not  to  be  paid  when 
he  had  none;  and  the  master  told  the  servant  that  he  should  not 
always  have  work  for  him,  and  that  when  there  was  none,  he  might 
work  for  other  people,  this  was  holden  an  exceptive  hiring,  and  no 
settlement  was  acquired  under  it  (:r).  Where  a  pauper  was  hired  by 
indenture  for  a  year,  at  the  wages  of  Is,  \0d,  a  day  for  a  good  day's 
work,  not  exceeding  fourteen  hours,  and  2d,  a  day  more  when  that 


(0)  R.  V.  8i.  Agues,  Burr.  S.  C.  671. 

(p)  H.  T.  All  Saints,  Worcester,  2  B, 
9t  Aid.  322. 

is)  R,  T.  ^rome  Selwood,  1  B.  & 
Adol.  211 ;  R.  y.  Birmingkam,  9  B.  & 
C925s  4  Mui.& R.  691, 8.  C./  R.y.  St, 
Jskn,  Demzee,  9  B.  &  Cr.  896 ;  4  Man. 
<i  R.  681,  ^.  C,  whether  the  party  waa 
it  liberty  to  make  overwork  or  not;  R, 
▼.  AbriM  B&semi,  3  Ad.  &  EU.  161 ;  4 
Ner.  &  M.  687, 8.  C, ;  JR.  v.  (hset  cum 
Omrtkorpe,  4  B.  ft  Adol.  216 ;  1  Nev  &. 
M.21,&  Cw  and  ice  4  B.  ft  Adol.  718, 


R,  V.  St,  Helen's,  Auckland:  R,  v.  Cbw- 
pen  (Inh.),  5  Ad.  ft  E.  333  :  6  Nev.  ft 
M.  559,  8,C,t  R,  T.  Macclesfield,  Bnrr. 
S.  C.  458. 

(r)  Rep.  ▼.  ThrekiHffham  (/»*.)»  ^  Ad. 
ft  E.  866. 

(s)  R,  V.  Maccleefield,  Burr.  S.  C.  458. 

(/)  R,  T.  South  KiUmgholme,  10  B. 
ft  Cr.  802. 

(ti^  JR.  y.  Oser,  1  Eaat,  R.  599. 

(»)  R,  y.  Poletiporth,  2  B.  ft  C.  715  • 
4  D.  ft  R.  258,  8,  C. 
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time  was  exceeded,  and  he  was  to  forfeit  10«.  6d.  for  erery  act  of  dii- 
obedience,  and  2$.  6d,  for  every  day  he  remained  kUe,  to  be  dediided 
from  his  wages ;  and  the  master  was  to  be  at  liberty,  in  case  he  wiihed 
to  repair  the  engine  about  Chnatmas,  to  stop  the  workings  for  aeven 
days,  this  was  held  not  an  exceptive,  but  a  conditional  contract,  aod  a 
settlement  was  gained  under  it  (y).  But  where  a  contract  was  made 
nearly  of  the  same  kind,  in  which  the  master  stipulated  to  find  work 
for  the  year,  except  ten  days  at  Christmas,  this  was  holden  an  exceptive 
contract,  and  conferred  no  settlement  (s). 

Customary  Hirir^J] — A  hiring  for  a  customary  year,  as  from  W%it' 
suntide  to  Whitsuntide^  such  hiring  being  intended  for  a  year,  and  so 
considered  by  the  parties,  is  said  to  be  a  good  hiring  for  a  year, 
although  the  period  fall  short  of  365  days  (a) ;  but  a  service  of  365 
days,  owing  to  leap-year,  under  a  hiring  from  15th  May,  1819,  to 
Idth  May,  1820,  will  not  suffice  where  the  contract  was  dissolved  on 
11th  May  (i). 

So,  if  the  pauper  be  hired  at  a  fair  held  the  day  immediately  after 
Old  Michaelmas,  to  serve  till  the  Old  Michaelmas-day  following ;  this 
will  be  a  sufficient  hiring  for  a  year,  for  the  days  shall  be  taken  inclti- 
sively  (c). 

For,  as  it  was  observed  by  Lord  Mansjield,  in  the  case  which  is 
here  selected  in  support  of  the  doctrine  advanced,  **  there  must  be  a 
hiring  for  a  year.  It  has  been  determined,  that  a  hiring  from  one 
moveable  feast  to  another,  is  a  sufficient  hiring,  being  according  to 
the  custom  of  the  country,  although  there  should  not  be  three  hundred 
and  sixty-five  days ;  on  the  other  hand,  a  hiring  two  days  after  Michael- 
mas to  the  next  Michaelmas,  has  been  determined  no  good  hiring ; 
and  therefore  the  question  is,  whether  here  was  a  hiring  for  a  year  ? 
Great  criticism  has  been  made  on  the  word  till ;  it  may,  or  may  not,  be 
exclusive,  according  to  the  subject-matter.  Here  the  custom  is  very 
material  to  explain  it ;  the  custom  is  to  hire  from  the  next  day  after 
Michaelmas.  If  this  be  wrong,  there  can  be  no  settlement  gained  in 
this  part  of  the  country  by  a  servant.** 

But  in  another  case,  (in  perfect  conformity  however  with  the  last,  if 

(y)  J2.T.li|ribr,2B.fcC.114}8D.  (6)  it.  t.  Jlnrfly,  10  B.  ft  Cr.5l!  6 

&  R.  330,  8,  a  Man.  &  R.  40,  S.  C. 

(«)  JL  ▼.  Oetwekead,  2  B.  &C.  117 ;  (e)  JMd.  M,  r.  N^eeHeek,  Butt.  S. 

3  D.  ft  R.  333,  8.  C.  C.  719}  M.  v.  S^lkretim          '      ^ 

(a)  Nfwted  ▼.  HWjy  Mmtf,  Bur.  8.  GaM.  19. 
C.  669  i  JR.  T.  Ulrerttone,  7  T.  R.  565. 
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liKiininKtnB  tie  praporiy  attended  to,)  ■  difier^t  omicIbmcib  m 
n.  TV  pauper  west  to  the  mvket  town  at  Otiey,  wbera  there  ii 
itOB  for  aervBiiU  to  hire  by  the  year,  &t  two  dificMiit  hin ;  oa< 
6n  tbe  Fridey  before  Old  HuttDBa>^ay,  the  other  on  the  Fridaj 
aftv  Old  Muthinnft-day ;  at  ivhieh  latter  fair,  they  almya  hin 
te  Old  HutinmH-day  roHowmg,  which  by  the  cattom  is  cooaidercd 
birin^  for  a  year.    OU  HutnmRa-day,  1774,  waa  <»i  the  Tuea- 

and  on  the  Friday  following,  being  the  tecond  atatute  fair,  thi 
er  hired  Imnsetf  to  serve  a  petioB  in  Harwood,  till  the  Old  Har 
u-day  MIowtDg ;  which  pcnon  be  accord  bgly  lenred  in  Harwood 
he  Old  HartinmM-day  MJowiag.  Thii  being  a  hiring  ftw  thr« 
leaa  Iban  a  year,  the  court  were  dearly  of  opinioD,  that  this  wu 
.  mfficient  bitTDgftir  a  year;  and  fitiUer,  J.,obeerTed,that  "then 

caae  in  which  a  hiriag,  which  muat  neceuarily  be  leM  than  a  year. 
leen  adjudged  to  give  a  aettlemeiU,  and  it  would  be  dangeroua  tc 
!  a  new  precedent  of  that  sort ;  all  the  caaea  agree  that  there  ma* 
hiring  for  a  year  "  (d). 

id  whea  a  pauper  agreed  to  lerve  a  brick  maker,  from  Michaelmai 
lichaelmaa,  and  to  make  70,000  bricks  at  a  stipulated  price  pei 
nod,  it  was  held  that  this  was  no  hiring  for  a  year,  no  abso- 
contract  for  time,  but  merely  a  contract  to  serve  till  a  certaii 
itity  of  bricks  should  be  made,  which  was  the  completion  of  thi 
aad  that  such  a  hiring  did  not  enable  the  party  to  gain  a  aettle- 

estimating  the  predae  value  of  the  word  "  tmtil,"  it  is  necessarj 
■save  furtb^,  that  not  only  the  circumstances  of  the  parUculai 
must  be  the  guide  of  interpretation,  but  that  (as  was  said  by  thi 
t  of  king's  beooh  on  another  case)  there  is  no  fraction  of  a  day 
therefore  a  settlement  will  be  complete  where  the  minutest  part  o 
y  being  included,  wJl  make  up  the  year's  serrioe,  or  three  hundrei 
silly-five  days (/). 

■itro^ectht  Hiring,  and  PrtuptcHue  Conditional  Hiriiu/J] — A  re 
iwtite  hiring  cannot  be  admitted  in  any  case  to  make  a  settle 
I,  for  it  would  be  absurd  to  make  a  contract  for  a  time  past 
,  on  a  point  so  obvious,  a  single  authgrity  will  be  sofficient,  espe 
y  as  it  was  one  which  has  always  been  relied  on  in  cases  of  thli 
:ription.     A  gentleman  of  the  parish  of  llam,  hearing  that  the  paupe 

I)  JLr.HnmMtd,  CiU.  Cs.   100:      9S9. 

t.t3>,lnRMeuezti»ga.  (/)  X.v.  fil^rfM,  1 T.  A.  4M. 

')  a.  T.   W<mdkmnt,  2  B.  ft  AM. 
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was  a  boy  who  might  possibly  serve  him  as  his  postilion,  umi  to  htm 
kim  upon  liking.  After  the  pauper  had  served  eight  weeks  on  likinf^, 
Atf  master  hired  him  far  a  year^  to  commence  from  the  beginniag  of 
the  said  eight  weehs.  He  accordingly  served  his  master  in  the  Bsid 
parish  of  Ham,  including  the  said  eight  weeks,  a  year  and  ten  days, 
and  no  longer.  The  court  held  this  case  to  di£fer  from  all  former  caiei. 
The  question  was,  whether  here  was  a  hiring  for  a  year  ?  it  is  agreedi 
that  there  must  be  a  hiring  for  a  year,  and  a  service  for  a  year,  to  gain 
a  settlement,  and  that  a  retrospective  hiring  will  not  do ;  which  latter 
is  the  case  here ;  for  the  lad  came  upon  liking ;  and  ai  that  time  there 
is  nothing  stated  of  a  hiring,  during  which  eight  weeks  both  partia 
were  at  liberty. — ^They  therefore  held  this  to  be  no  settlement  (^).  Bat 
a  hiring  for  a  quarter  of  a  year,  and  if  the  master  and  servant  like  ooe 
another,  to  coniinue  for  a  year,  is  a  good  hiring  for  a  year,  for  the  cooit 
held  the  conditional  hiring  to  be  a  good  hiring  for  a  year ;  because  the 
master  and  she  did  like  one  another,  and  a  year's  service  was  actually 
performed  under  it  (A). 

3.  What  Service  necessary  to  a  Settlement:  and  herein  of  Comnet' 
ing  Services  under  Hirings/ora  Year^  or  less  than  a  Year,] — A  lerrice 
for  a  year,  though  it  be  under  diflferent  hirings,  is  good ;  and  it  aeemi 
now  held  that  none  of  those  hirings  need  be  for  a  year.    Thus,  where 
there  had  been  nine  successive  half  yearly  hirings,  and  continuoiis 
service  under  them  for  four  years  and  a  half,  the  court  held  the  hiriog 
to  be  clearly  a  good  yearly  one,  under  3  &  4  W.  &  M.  c.  11 : — for  thtt 
act  does  not  require  an  entire  contract^  but  merely  an  obligation  od 
one  side  to  employ,  and  on  the  other  to  serve,  for  a  whole  year,  to  si  to 
give  the  master  at  one  moment  entire  dominion  over  the  servant  for  a 
whole  year  to  come.    ''  If  he  has  that,  whether  it  is  by  one  or  fifty  ooo- 
tracts,  is  immaterial''  (i).     And  even  when  a  pauper  bound  apprentice, 
before  the  expiration  of  her  apprenticeship,  hired  herself  and  served  for 
a  year,  the  four  last  months  of  which  were  after  her  indentures  had 
expired,  and  then  hired  herself  to  the  same  person  for  another  year, 
but  served  only  ten  months,  it  was  held  that  the  first  service  (sltboogh 

(^)  Burr.  S.  C.  304  ;  Cald,  23.  poor  Uw  digetU,  ai  to  the  neceaitj  of 

(A)  Burr.  S.  C.  289.  one  cfi/irt  eentraet  for  a  year  it  n^ 

(i)  Reg,  y.  Ravemtonedale  (/fiA.)>  ^^  too  broadly  laid  down.    See,  hovcrWf 

Ad.  &  E.  73.      Semb.   ovemifins  10  his  jadgment  in  JR.  t.  Rttttmdmt  6  Ad. 

Modern,  392.     In  the  report  of  thia  &  £.  299.    Note,  every  hiii^s  i>  ^ 

case  in  3  P.  &  D.  472,  WUliamt,  J.,  principal  case  was  before  the 


ia  laid   to  haye  added,  that  the  pro-      ment  of  the  aenrioe  nnder  it     (8*  C* 
position  in  1  Nolan,  356,  and  other      470.) 
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ont  the  knowledge  or  conKnt  of  the  maater)  m^ht  be  coupled  with 
lenrice  of  tbe  lait  conlnct,  and  that  the  pauper  thereby  gained  a 
enieiit(i). 

ad  it  waa  abo  determined  that  a  lerrice  utider  a  hiring  for  fifly* 
Hcelu,  might  be  coupled  with  a  service  tinder  a  previoui  hirii^  for 
ir,  10  at  to  confer  a  Mttlement  (I). 

at  there  is  lo  great  a  namber  of  caaea  of  thii  kind,  that  the  inaer- 
of  one,  which,  though  not  the  most  recent,  was  much  considered, 
:  terre  by  way  of  exposition  to  the  substance  of  the  general 
rine.  Its  immediate  purpose  is  to  show  the  principle  on  which 
:  delenninationa  turn,  viz.  that  the  service  under  an  imperfect 
17,  may  be  connected  with  the  aame  service  under  a  perfect  hiring, 
lugh  under  such  perfect  hiring  there  may  not  have  been  a  residence 
irty  days.  A  pauper  was  hired  in  Church  Slow  eight  days  after 
MichaalmoM,  to  the  Old  Michaettitas  following  ;  continued  in  his 
er's  service  till  the  day  after  Old  Michaelmai-day,  when  he  was 
1  by  his  master  till  the  MichaelmoM  following,  and  under  that  hiring 
idy  terved  ten  dayt.  By  Lord  Kenyan,  C.  J. — "  Upon  one  point 
lii  case,  there  can  be  no  doubt,— tliat,  to  gain  a  settlement,  the 
in  far  a  year  need  not  be  under  a  hiriitg  for  a  year.  Whether 
question  waa  rightly  decided  originally,  or  not,  it  is  now  too  long 
ed,  and  baa  been  too  often  recognized,  to  be  again  disturbed.  1 
:  always  considered  it  as  equally  settled,  that  if  there  was  a  hiring 
I  year,  constructive  service  for  a  year,  and  a  residence  for  forty  days, 
it  was  BuflScient  to  confer  a  settlement ;  and  I  have  never  heard  it 
raced,  previous  to  the  present  case,  that  the  service  for  forty  days 
t  be  subsequent  to  the  hiring  for  a  year.  That  this  has  been  the 
eral  understanding  upon  this  subject,  it  is  fair  to  suppose,  since  no 
■  has  been  adduced  to  support  the  contrary  position."  The  case 
■d  over  for  further  a^ment ;  but  afterwards  Lord  Kenyan  declared, 
lont  any  further  argument,  "that  the  court  were  of  opinion,  that 
pauper  had  gained  a  settlement  in  Church  Slow  ;  although  there 
not  been  a  service  of  forty  daya  tubuquent  to  the  last  hiring"  (m) 
t  was  long  holden  that  two  requisites  are  necessary  for  joining  two 
'icei,so  as  to  acquire  a  settlement,  viz.,  that  there  was  to  be  no  dia- 
ittnuance  or  chasm  between  them,  and  alto  that  they  were  to  be  aer- 
Bs  eJMtdem  generit.    The  latter  point,  however,  is  now  exploded(R); 

*)  A.  T.  Bcwh$h,  I  B.  &.  Aid,  2S0.  (m)  R.  t.  Adten,  S  T.  R.  M ;  B.  v. 

:0  A.  y.-Fttbrnffy,  1  B.  &  Aid.  310 1  OtM  Oek^ard  <Jnk.),  3  B.  &  Adol. 

T.  antery  (A*.),  1  B.  &  Add.  809. 

'•  (a)  R.  V.  Smttem,  1  But,  666. 
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bat  the  chasm  mutt  not  exceed  part  of  a  day  (o),  and  the  servicei  nmtt 
with  that  qnaliiicatfen  be  united  ;  that  »,  one  nraft  not  be  entirety  cotH 
eluded  and  done  away  with,  so  as  to  produce  an  interruption  between 
that  and  the  commencement  of  the  next« 

The  pauper  being  settled  at  S.  was  hirad  the  latter  end  ai  November^ 
to  one  Welch  of  W.  till  MichaehnoB  then  next,  at  61.  10».  wages. 
Two  or  three  days  before  Michaelmas^  the  roaster  offered  him  the  like 
sum  for  the  year  ensuing,  which  the  pauper  did  not  think  sufficient* 
On  MichoBlmas'day  the  master  ofiered  him  seven  guineas,  and  they 
had  agreed  for  wages,  all  but  the  expense  of  washing.    The  servant 
had  no  intention  of  leaving  his  master,  and  he  believed  his  master  had 
no  intention  of  parting  with  him.     He  continued  in  his  master's  house, 
and  did  what  was  to  be  done  as  usual,  but  without  any  obKgatioD, 
lodged  at  his  master's  house,  and  did  not  remove  any  of  his  cloUies, 
or  offer  himself  to  any  other  master,  nor  did  his  master  seek  after 
another  servant.    He  thought  himself  at  liberty  to  have  left  his  master 
if  any  better  hiring  had  offered.    He  did  not  agree  with  his  master  ov 
this  day ;  but  the  day  next  but  one^  being  the  second  day  after  Hl- 
ehaelmagf  agreed  to  accept  the  seven  guineas  as  before  ofiered  him 
for  the  year  ensuing.     He  did  not  expect  that  his  wages  were  to  be 
due  on  the  following  Miehaelmae^  but  at  the  expiration  of  the  year 
from  the  day  on  which  he  agreed  with  his  master  to  accept  the  seven 
guineas ;  and  he  continued  in  the  service  till  the  Whitsuntide  follow- 
ing.   Ashurstf  J. — **  I  think  this  was  a  good  service  in  W,    Ail  that 
the  statutes  require  is,  that  there  shall  be  a  hiring  for  a  year,  and  a 
continuance  in  the  same  service  for  a  year.    If  so,  the  only  question 
is,  whether  there  was  any  discontinuance  ?    It  appears  from  the  case 
that  there  was  not ;  for  the  servant  continued  in  the  same  capacity ; 
he  did  his  work  as  usual ;  and  if  he  had  continued  to  serve  for  half  a 
year  without  entering  into  any  new  contract,  he  would  have  been  en- 
titled to  a  compensation  for  such  service ;  the  law  would  have  implied, 
that  he  continued  under  the  former  agreement,  and  would  have  mea- 
sured his  damages  by  his  former  wages.    Then  he  must  be  taken  to 
have  been  in  the  capacity  of  a  hired  servant  durmg  that  time."     Orose, 
J. — ''  Two  servfees  cannot  be  joined  if  there  be  a  chasm  between 
them ''  (p). 

In  Older  to  connect  services  in  sucoessive  years,  the  servant  mnst  be 
unmarried  at  the  commencement  of  the  succeeding  year ;  for  if  he  be 


(o)  R.  Y.  FlfekHid  Ma^daUm,  Borr.      by  Chiltj,  t9lli  adit. 
S.  C.  116|  aadotlMrosMf,  4  Ban's  J.  (p)  JR.  v.  Sulenm,  1  T.  R.  778. 
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iDMried  he  !•  incapaUe  of  mftkiug  a  new  contract  that  shall  gire  him  a 
aettfeflMBt,  though  marriage  would  not  haTC  defeated  a  contract  made 
piefioaiiy  (9). 

Soy  if  a  servanty  beiog  hired  for  a  year,  be  rendered  incapable  o€ 
eotering  upon  his  senrice  at  the  time  when  it  is  to  commence,  by  reason 
of  sicknesa  or  otherwise,  and  the  master  therefore  refuse  to  receive  him, 
the  serving  onder  a  new  agreement  for  less  than  a  year  shall  not  be 
connected  with  the  original  hiring,  ibr  the  purpose  of  giving  a  settle- 
ment (r). 

PheeM  qfperfofnnmg  Senrice  may  be  different,] — With  respect  to 
tke  place  where  the  service  was  performed,  it  being  assumed  that  the 
hiring  waa  regular,  and  a  year's  service  actually  performed,  numerous 
decisiona  show  that  a  change  m  the  place  of  service  is  immaterial,  except 
as  appfieaUe  to  the  residence  which  fixes  the  place  of  settlement  (<) ; 
and  that  a  servant  hired  for  a  year  is  settled  in  the  parish  where  he  last 
oompletea  a  forty  days'  residence,  though  by  his  master's  aHowance  he 
does  no  service  there  for  him  (0«  But  if  a  servant  hired  for  a  year 
nnmry  in  the  middle  of  the  year,  and  then  agree  to  serve  his  master,  m 
a  differemi  capacity ^  for  a  year  Jrom  that  /uae,  at  different  wage$f 
and  to  live  cat  of  hie  master* $  fa$nily^  but  at  another  form  belonging 
to  his  master  m  the  same  parish,  this  is  a  dissolution  of  the  origiaal 
contract,  and  the  servant,  being  married  at  the  time  of  entering  into  the 
Mcond,  does  not  by  his  service  gain  a  settlement ;  for,  as  was  observed 
by  one  of  the  judges,  **  this  is  not  a  prolongation  of  the  original  con- 
tract,  bn^  entirely  a  new  ane^  to  commence  at  the  time  when  such  new 
one  waa  made  "  («)• 

Sereice  by  Aseignment  or  with  am  Executor.]--l(  the  serf  ant,  having 
performed  part  of  his  service  with  the  original  master,  be  permitted  by 
nch  master  to  serve  out  the  remainder  with  another  person,  this  shall 
he  a  good  service  to  gain  a  settlement ;  for,  as  was  said  by  the  court, 
*'  If  a  master  lend  his  servant  to  a  neighbour  for  a  week,  or  any  tonger 
tune,  and  he  go  accordingly,  and  do  such  work  as  his  neighbour  sets 
him  aboQt ;  yet  all  this  while  he  is  in  the  first  master's  service,  and  may 
reasonably  be  said  to  be  doing  bis  business ;  and  there  being  no  new 
coDtract,  it  is  carrying  on  the  service  of  the  first  master ;  and  the  second 
master  paying  the  last  half  year's  wages,  does  not  aker  the  case ;  for  the 


(9)  Cald.  54.  (0  R-  ▼•  DrmnereJUon  (/M.),  3  B.  & 

(r)  Id.  238.  Adoi.  420. 

(«)  28eM.  Ca.  137.  (a)  i^  v*  Grasl GMttsa.  5 T. R. 672. 
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contract  not  being  dissolved,  he  might  have  hrougfat  an  action  agaimt 
the  fint  master  (x).  So  a  senrice  in  the  same  capacity  with  the  eze» 
cutor  or  lessee  of  a  master  for  the  remainder  of  a  year,  will  confer  t 
settlement  (y). 


Diqtensaiion  vriik  Smrvice  and  DisMolutum  of  ContraeUm] — There 
are  many  cases  in  which,  where  there  has  been  a  clear  hiring  for  a 
year,  the  entire  year's  service  is  not  actually  performed,  bot  a  portion 
has  been  expressly  or  tacitly  dispensed  with  or  forgiven  by  the  master ; 
and  in  these  cases,  wherever  the  relationship  of  master  and  servant  has 
continued,  there  is  no  doubt  but  that  the  servant  has  gained  a  settle- 
ment.    When  the  interruption  of  actual  service  has  occurred  in  the 
middle  of  the  year,  and  the  service  has  been  resumed  and  completed,  t 
question  can  rarely,  if  ever,  arise  as  to  the  validity  of  the  settlement 
Thus,  if  the  servant  be  prevented  from  working  by  sickness  after  the 
contract  is  made,  though  at  the  beginning  of  the  service,  he  will  never- 
theless gain  a  settlement  (z).    Again,  where  a  servant  ran  away,  and 
continued  absent  a  considerable  time,  as  thirteen  weeks,  when  his  mas- 
ter found  him,  and  took  him  to  serve  the  remainder  of  the  year  under 
the  original  contract,  he  was  held  to  gain  a  settlement,  notwithstandrog 
the  interval  in  the  service  (a).     Further,  if  a  servant  be  taken  before  a 
magistrate,  on  a  charge  of  misconduct,  and  committed  by  the  magis- 
trate to  prison  for  a  month,  and  after  the  expiration  of  his  imprison- 
ment return  to  his  employer,  and  serve  the  remainder  of  his  tenn,  he 
will  gain  a  settlement ;  for  though  the  master  might  perhaps  have  pat 
an  end  to  the  engagement  on  the  misconduct  of  the  servant,  he  shows, 
by  receiving  him  again,  that  the  contract  continues  (&).    And  if  the 
charge  take  place  after  eleven  months'  service,  and  the  imprisonmeat 
be  for  the  last  month  of  the  year,  the  remaining  in  prison  on  the  mas- 
ter's charges  will  be  considered  an  '*  abiding  in  his  service,'*  and  the 
settlement  will  be  gained  (c).    And,  in  such  cases,  the  deduction  of 
wages  by  the  master,  whether  by  consent  of  the  servant  or  not,  maka 
no  difference  in  the  effect  of  the  constructive  service  {d).    Where  the 
absence  occurs  in  the  beginning  of  the  year,  the  questions  which  arise 
are  more  properly  as  to  the  contract  than  the  service ;  for  if  the  hiriog 


(x)  1  Stra.  90.  {b)  R.  t.  BurUm.  2  M.  &  S.  329 : 

(jr)  R.  T.  Ladoci,  Bvrr.  8.  C.  179 ;  R,  ▼.  Conw^w^.  4  B.  &  AiloL  156;  1 

R.  y,  Ivmghoet  Stra.  90 ;  R.t,  Hard-  Ner.  &  Man.  199. 

hom  cum  Newton,  12  East,  51.  (e)  R.  ▼.  Haliow,  2  B.  &  C.  739 ;  4 

(z)  R.  y.  Mip,  1  Stra.  423.  Dowl.  Sc  Rj.  299. 

(a)  R.  y.  Batt  Sh^jff^ard,  4  T.  R.  804 ;  (d)  Id.  ibid. 
wtt  R.  T.  Orwiham,  3  T.  R.  754. 
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iteoded  to  take  effect  at  once,  so  at  to  bind  the  pauper,  it  is  clear 
ettlement  ■■  i^ined,  though  he  may  not  begin  to  lerve  till  aome 
aftentarda.  This,  then,  is  usually  a  mere  question  of  fact,  to  be 
led  by  the  conversations  and  acts  of  the  parties,  and  not  by  the 
sbenstoDs  or  opinions  of  either.     But  the  absence  on  which  que«- 

moat  usually  arise,  is  that  which  often  occurs  at  the  end  of  the 
:  and  which  is  sometimes  proposed  by  the  master  with  a  view  of 
nting  the  acquisi^on  of  a  settlement  by  the  servant.  On  these 
uestion  is,  whether  the  absence  was  in  consequence  of  a  dissola- 
f  the  contract,  or  whether  it  was  a  mere  dispensation  with  the 
e.  At  one  time  it  seems  to  have  been  thought  that  a  dissolution 
t  view  to  avoid  a  settlement,  though  with  the  entire  concurrence 
h  parties,  was  fraudulent,  and  that  being  fraudulent,  and  therefore 
it  could  have  no  eSect  on  the  contract,  which  must  be  taken  to 
lue.  But  this  is  not  exactly  the  principle  to  be  deduced  from  the 
recent  cases;  nor  does  the  term  "/raud"  seem  praperiy  appli- 
to  such  a  transaction.  The  more  correct  view  of  the  subject  seems 
that  the  law  will  always  presume  that  absence  obviously  intended 
a  master  to  prevent  his  own  parish  from  being  burdened,  shall 
le  as  a  dispensation,  unless  it  shall  appear  most  clearly  that 
rvant  not  merely  concurred  in  the  arrangement,  but  desired  it  for 
n  purposes  (e).  The  obvious  interest  of  the  master  is  against  the 
oent ;  the  law  presumes  the  settlement  to  be  for  the  servant's  be- 
f)  ;  and,  therefore,  it  Is  reasonable  that  an  arrangement  between 
r  and  servant  should  be  regarded  with  extreme  jealousy,  when 
inefit  is  to  be  on  the  side  of  the  party  possessing  influence 
ie  other.  And  so  far  is  this  jealousy  carried,  that  wherever  the 
lal  comes  from  the  master,  and  the  servant  merely  assents,  such 

is  considered  as  unduly  obtained,  and  the  contract  as  subsisting 
natural  termination. 

charge  of  SerwiTtl.'] — In  other  cases,  where  the  master  assumes 
harge  the  servant,  without  just  cause,  and  the  servant  merely 
s,  the  contract  is  considered  as  subsisting,  and  the  service  not 


ee  iL  T.  North  Barkam,  Cild.  the  Tcrj  lettlcment  in  dispDle.     Etctj 

.  T.  Praton,  2  Bott,  310  ;  JR.  t.  natural-bora   mbjecC   ia   lettlcd  lome- 

t,  2T.  R.  376,  and  it.  T.  Wil~  whera  ;  for  the  place  of  birCh  it  ki«  place 

,  4  Barn,  29th  ed.  1231.  of  lettlemeiit  in  derinlt  of  anr  other  t 

[t  ia  difficult  to  qndentand  the  and  it  li  hard  to  perceiTC  hov  it  ia  for 

if  thii  preanmption,  which  doei  Che  advantage  of  a  poor  peraon  that  bil 

rel;  Imply  that  it  is  >  benelit  to  aettlement  ahoald  be  changed  at  eterjr 


to  have  a  lettleDient,  but  to  ha«e 
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rendered  at  dispensed  with  {g).  And  where  the  perfcnnance  of  the 
senrice,  at  the  dose  of  the  term,  is  prevoited  by  sickness,  the  settle- 
ment will  be  gained,  whether  the  master  pay  the  whole  wag[es  or 
deduct  a  portion  (A).  So,  where  the  servant  ceases  to  continue  with 
his  master  in  consequence  of  the  master's  bankruptcy  or  lemoTsl,  the 
contract  is  not  rescinded,  and  the  settlement  is  gained  (i).  But  if  the 
absence  at  the  end  of  the  term  arise  firom  the  wilful  de&ult  of  the 
senrant,  or  if  the  master  discharge  the  servant  for  a  kwftil  cause,  the 
contract  is  properly  dissolved,  and  the  settlement  is  gone  {k).  Thus, 
if  a  master  discharge  a  female  unmarried  servant  for  being  with  child, 
the  contract  will  be  determined,  and  she  may  then  be  removed  as 
chargeable,  though  she  could  not  have  been  so  removed  if  the  msiter 
had  chosen  to  continue  her  in  his  service  (/).  And  if  a  master  and 
servant,  at  any  time,  without  view  to  the  settlement,  agree  to  pat  an 
end  to  the  relationship,  and  the  servant  d^Mffts,  there  can  be  no  doabt 
that  the  contract  is  dissolved.  Whether  the  contract  has  been  thos 
dissolved  is  a  question  of  fact,  dependent  on  circumstances,  and  to  be 
determined  by  them.  If  it  has  taken  place  a  considerable  time  before 
the  expiration  of  the  term ;  if  the  servant  has  obtained  or  sought  for 
another  service;  or  if  the  master  has  hired  or  sought  to  hire  another 
to  perform  the  duty ;  the  fact  will  be  almost  decisive  of  a  diaolotioo. 
The  fact  of  payment  of  the  entire  wages,  or  of  a  deductbn  from  them, 
is  never  in  itself  decisive ;  but  either  is  a  circumstance  to  be  coukkred 
among  others,  in  gliding  the  bench  to  a  decision. 

4.  Of  the  Necessitf  and  Effect  of  Residence.] — Forty  days'  resi- 
dence  is  a  necessary  ingpredient  in  this,  as  in  other  kinds  of  adventitions 
settlement ;  and  it  is,  after  all,  the  essential  point ;  for  the  settlement 
is  not  obtained  where  the  servant  works,  but  where  he  resides,  t.  e. 
sleeps,  for  the  last  forty  days  of  his  service  (m).  And  even  if  there  be 
a  hiring  for  a  year,  and  a  service  for  a  year,  and  the  servant  remains 
after  the  expiration  of  a  year,  and  accompanies  his  master  into  another 
parish,  either  on  a  new  hiring  for  a  year,  or  without  any  engagemeot, 
he  will  be  settled  in  the  latter  parish,  where  he  sleeps  the  last  forty  dap 
of  his  service,  though  after  the  termination  of  the  year  for  which  be 
was  hired,  and  though  no  second  year  in  the  second  parish  wss  ever 
completed  (n).     If,  indeed,  the  pauper  be  sent  by  the  master  for  the 

(^)  it.  T.  8L  PkU^,  Birmimgham,  2  2  T.  R.  627. 
T.  R.  624.  (k)  ML  t.  Marlkenrngk,  2  fiott,  299. 

(A)  JR.  V.  CaMtiekurck,  Burr.  S.  C.  (0  Cald.  57,  495,  562. 

494,  (m)  See  A.  ▼.  J^mtrekkm^  3  B.  ft 

(f)  H.  ▼.  8i.  BartkoUmtw^  ComkiU,  Adol.  420. 
Cald.  48 ;  R.  r.  8t.  Jhukrtw%  Hoiionh  (»)  CM.  65. 
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>rtj  days  U  fai>  relative's  house  in  another  parish  on  account  of 
Ule  incapacity  ftom  ioBanity,  hia  reaidence  during  that  time  not 
with  a  Tiew  to  the  objects  of  Krrice,  will  not  exonerate  the  parish 
1  beserred  and  lived  while  in  health,  nor  cast  the  leltlemeot  upon 
There  he  Bojourned  in  his  illness  (o). 

lere  Me  Forty  Days'  RericUnce  are  not  coiuecutive.1 — ^The  forty 
residence  need  not  be  coDsecutife ;  and  where  a  terrant,  during 
rrice,  sleeps  forty  days  at  different  times  in  one  parish,  and  forty 
It  different  times  in  another,  the  settlement  will  be  in  that  parish 
he  sleeps  the  last  oigbt  of  his  continuance  in  the  service  {p) ; 
lis  even  though  he  slept  in  that  parish  upon  that  particular  night 
ve  of  absence  given  by  his  master  (q).  The  whole  forty  days' 
ace  must  be  foand  within  the  compass  of  a  year ;  for,  as  observed 
e  of  the  judges,  "  it  would  be  neither  reasonable  nor  expedient 
n  inquiry  should  be  gone  into  over  a  long  period  of  lime,  e.  g. 
J  years,  at  detached  intervak,  to  ascertain  a  settlement  (r) ;  but 
leed  not  be  under  the  same  yearly  hiring  (t). 
to  stating  this  settlement  in  examinations  and  grounds  of  appeal, 
ife,  sections  2  &  3  of  this  Chapter. 


SECTION  VIII. 

Of  Sbttlemznt  by  Rbktiko  a  Tenemrnt. 

I  acquisition  of  a  settlement  by  this  means  has  been  greatly 
red  of  late  years.  It  or^nally  grew  out  of  the  first  section  of 
14  C.  II.  c.  12,  which  confined  the  power  of  parish  officers  to 
e  poor  resident  in  their  parishes,  to  the  cases  of  persons  "coming 
He  in  any  tenement  under  the  yearly  value  of  101."  (t) ;  so  that  a 
i^ated  person,  residing  for  forty  days  in  a  pariah  while  holding  in 
ra  right  a  tenement  there  of  at  least  10/.  annual  value,  being 

S.  v.  SutitM,  b  T.  R.  657,  u      Adol.  420,  mil. 

cd    b;  Xtf.    T.    Bail    Wmek,  (r)  R.  r.  ZhmAom,  1  M.  ft  S.  322. 

&E.  697.  For  if  tbe  inupioitT       8«e  3  B.  &  Mol.  B13,A.t.  CUIdOte- 

lOmplata,  ■.  f.  from  nckncH,  tha      Jari, 

eat  wUl  be  In  tbe  Utter  puiih,  (()  B.  t.  Findtm,  4  B.  &  C.  91  ;  6 

Dowl.  &  Rj.  UH. 
B.  T.  Flleh4Bit,  Cald.  290,  (i)  See  per  Lord  itauiM,  C.  J„  6 

R.  V.  Und*rmUh*ti,bT.'R.3S7.      Ad.  Jk  Ea.bit;  sndXtSIcw,  J.,  4M. 

T.  DrtmtreUom  (/M.),  3  B.  ft      ft  S.  210,  pe*t,  p.  808. 
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irremoTable,  might  thereby  acquire  a  settlement  of  this  kind  (te).  The 
comprehensiye  terms  of  the  above  act  led  to  such  extensive  claims  under 
it^and  open  so  wide  a  field  of  litigation  in  consequence,  that,  in  1 8 19, 
they  were  much  contracted  by  59  G.  III.  c.  50,  which  came  into  ope- 
ration on  2nd  July  in  tliat  year.  That  act,  after  giving  rise  to  some 
very  nice  distinctions,  was  repealed  on  22nd  June,  1825,  and  replaced 
by  statute  6  G.  IV.  c.  57,  which  having  omitted  to  retain  one  of  the 
strict  conditions  imposed  by  59  G.  IIL  c.  50,  was  rendered  more 
stringent  by  1  W.  IV.  c.  IB  ;  and  was  again  altered  by  4  &  5  W.  IV. 
c.  76,  s.  66  (v).  These  acts  are  stated  at  length  in  a  subsequent  page, 
with  a  sketch  of  the  numerous  decisions  on  each ;  but  before  we  pro- 
ceed to  consider  them,  it  b  obvious  that,  as  questions  may  still  arise  on 
renttngs  of  tenements  before  2nd  July,  1 8 19,  a  brief  view  of  the  law 
respecting  them  should  be  here  given.  The  following  have  been  the 
principal  questions  on  the  original  act  of  C.  II. ;  I.  What  is  a  **  tene- 
ment "  within  13  &  14  C.  II.  c.  12  ;  2.  What  taking  or  occupatioD 
enures  as  a  *'  coming  to  settle  **  or  **  to  inhabit "  (to)  under  that  act; 
and  3.  What  is  the  true  mode  of  estimating  the  value. 

1.  What  is  a  '^Timement"  wUhin  13  ^  14  C.  IL  c.  12.]— lathe 
language  of  Lord  Ellenborough,  I  do  not  venture  into  all  the  cases 
for  the  purpose  of  reconciling  the  various  dicta  of  learned  judges  with 
the  langruage  of  this  statute.  It  would  be  a  Herculean  labour  to  con- 
flict with,  and  I  am  not  sure  that  it  would  be  attended  with  success  (z). 
But  numerous  cases  show  that  tenement  is  a  term  of  such  comprehen- 
sive meaning,  that  it  may  extend  to  hereditaments  incorporeal,  as  well 
as  corporeal,  e.  g.  any  thing  permanently  attached  to,  or  necessarily 
and  immediately  arising  out  of,  land.  It  therefore  includes  rabbit 
warrens,  even  though  the  tenant  has  no  direct  interest  in  the  soil ;  be- 
cause, as  was  said  in  one  case,  "  it  is  a  pernancy  of  the  profits  of  the 
land  by  the  mouths  of  the  rabbits  "  (y).  So,  also,  a  dairy  of  cows (2). 
A  fishery ;  for  as  trespass  will  lie  for  it,  and  it  may  be  recovered  in  eject- 
ment, it  must  be  a  tenement  (a).     A  right  of  common  in  gross ;  be- 


(«)  R.  T.  Findem,  Cald.  426  ;  R.  v. 
CyV*/,  3B.&Ald.l71;  9  &  10  W.  III. 
c.  11. 

(v)  Sect.  68  of  this  act  maj  also 
apply. 

(tr)  Both  eipressions  are  nsed  in  13 
&  14  Car.  II.  c.  12,  i.  1,  ante,  p.  710. 

(jr)  See  M.  &  Sel.  256,  Reg.  r.  Poul- 
ton,  with  Feamhecdn 

(y)  Per  Lord  JTenyon,  in  R.  v.  Pid^ 


dietrentkide,  3  T.  R.  775. 

{z)  R.  T.  Darley  Abhef,  14  East,  B. 
284 ;  that  is,  pasturage  for  then  tU  the 
year  round  on  the  growing  prodaee  of 
the  land,  Reff,  r.  Ckmkerwortk,  H^ 
(/»*.)  13  L.  J.  (M.  C.)  49 1  "  Milk  of 
a  cow"  will  not  suffice,  R,  ▼.  Xaar*- 
vt7/tf,  10  B.  8t  Cr.  899 ;  R.  r.  Jim,  2 
Ad.  &  E.  147 ;  4  Nev.  &  Man.  407. 

(a)  JR.T.  Old  Air^fwd,  1  T.  R.SW. 
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<  it  ia  matter  of  tenure,  and  a  prtBctpe  lay  for  it  (ft).  A  mill, 
!ier  griading  by  wind  or  water ;  for  it  is  attached  to  the  land  (c). 
-mowth;  for  it  arises  immediately  out  of  the  land  ((Q.  And  in 
naoDer,  the  right  of  talcing  sand  or  gravel  from  a  river  (e),  or  rushes 
lags  from  a  pond  (/) ;  a  cattle  gate  {g) ;  and  the  agistment  of 

if  the  contract  for  it  be  specific  (h) ;  have  been  faolden  to  confer 
lement.  A  ferry,  with  the  use  of  a  boat  and  tine  was  included  in 
lise  of  a  cottage,  yard,  and  garden,  at  101.  a  year,  the  premises 
ut  the  ferry  not  being  worth  10^  a  year.  The  settlement  was 
atablished,  as  the  ferry  might  be  included  to  make  up  the  neces- 
'alue,  nor  would  an  insufficiency  of  value  of  the  tenement  without 
)at  or  line,  be  presumed  unless  the  contrary  appeared  (t). 
;  distinction  between  what  is,  and  is  not,  considered  as  a  "  tene- 
"  is  clearly  shown  by  a  case,  in  which  the  uie  of  machinery  in  a 
rai  decided  not  to  be  a  tenement,  the  renting  of  which  would 
-  a  settlement,  and  was  likened,  somewhat  ludicrously,  to  the 
y  of  pounding  in  a  mortar.  It  is  a  mere  chattel,  removable  at 
ire,  and  cannot  have  its  peculiar  value  reckoned  with  the  land  on 
lit  is  placed  (A). 

U  of  a  bridge,  where  it  was  not  part  of  a  turnpike  road,  (and  on 
M:count  excluded  from  conferring  a  settlement  by  13  G.  III.  c. 

56,)  were  collected  under  an  act,  which  even  declared  the  tolls 
the  pertonal  properly  of  the  proprietors  :  and  were  held  to  con- 
lettlement,  being  a  "  tenement "  in  the  possession  of  the  penon  to 
1  they  were  demised  (0- 

lis,  however,  were,  in  a  subsequent  case,  said  to  be  things  which 
it  lie  in  tenure,  but  only  in  grant,  and  therefore,  if  demised  by  a 
ration,  mutt  be  granted  under  the  corporate  seal,  or  will  not  confer 
lement  (m).  By  54  G.  III.  c.  170,  s.  5  ;  3  G.  IV.  c.  126,  s.  51  ; 
IV,  c.  95,  s.  31,  gate  or  toll-keepers  of  turnpike  roads  or  navi- 
IS,  persons  collecting  or  renting  turnpike  tolls  or  residing  in  tum- 
loll-houses,  their  apprentices  or  servants,  and  receivers  of  tolls  for 

&  R.  800 1  R-t-  HoUbiglon,  3  Eut,  R. 
713. 

(0  Btg.  T.  Ftadbny  (I»h.)  10  A.  3c 
E.  705. 

(i)  S.  T.  DoddThiU,  S  Eut,  R.  449. 
See  like  decision  in  the  cue  of  n  mind- 
S.i.All8aiiil;aniiirids',l^-      miU,  not  iffizid  to  thi  fre^ald,  R.v. 
a.  Ollty  (AA.).  1  B.  &  Adol.  161,  icted 

fi.  V.  WkUltt.  1  T.  B.  137  i  oa  WaMirousk  *.  Uatim,  6  N.  &  M. 
tge  for  ottle  iDbject  to  rapuring      367. 

=  (•«■.  w 

R.  T.  «B»ofi,  SI.  BdnuMid't,  2  D.  (m) 


806  SEITLElfENT   BT    RENTIVO   A  TEKEMENT 

orerweigbt,  are  excluded  from  gaining  settlementa  in  respect  of  ren- 
dence  in  turnpike-houses,  &c.  (m). 

2.  What  Taking  or  Occupation  would  enure  as  a  **  Coming  to 
Setile,**y^lt  is  not  the  occupation  for  a  year,  nor  the  payment  of  rent 
for  a  year,  but  the  residence  for  forty  days,  that  is  the  subsUnti&l 
ground  of  this  settlement.  The  time  of  the  forty  days*  residence, 
whether  at  the  beginning  or  end  of  the  year  of  occupation,  is  immate- 
rial (n).  It  is  scarcely  necessary  to  observe,  that  a  mere  colourable 
contract  for  taking  a  tenement,  entered  into  for  the  purpose  of  obtain- 
ing a  settlement,  without  any  bond  Jide  transfer  of  possession,  will  be, 
for  that  object,  wholly  void. 

An  to  the  kind  of  tenancy  requisite,  a  few  examples  will  suiBce.  A 
pauper  employed  as  a  labourer  by  the  board  of  ordnance,  having  pre- 
viously occupied  a  house  of  the  rent  of  7/.  per  ann.,  which  was  then 
purchased  by  the  board,  still  continued  to  reside  in  part  of  the  pre- 
mises at  a  weekly  rent  of  2i,  which  was  deducted  out  of  his  wages, 
and  during  such  last  occupation  also  occupied  a  shop  (thcshop  ^ 
house  together  being  at  the  value  of  10/.).  On  dismissal  from  his  em- 
ployment, he  gave  up  the  house  as  required.  This  last  occupation  of 
the  bouse  was  held  not  a  taking  and  residing  a$  a  tenant,  but  merel; 
a  residing  as  a  servant,  and  therefore  no  settlement  was  confened  b; 
Mo). 

A  person  engaged  himself  generally  as  waiter  at  an  hotel  in  LeedS) 
where  he  had  the  tap,  or  privilege  of  selling  malt  liquors,  and  for  the 
purpose  of  so  doing  had  the  use  of  a  cellar  belonging  to  the  hotel, 
which  had  a  separate  entrance,  and  of  which  he  kept  the  key.  '^ 
annual  value  of  the  cellar  was  6/.,  and,  with  the  profiu  of  his  place  as 
waiter,  60/.  It  was  contended  in  favour  of  a  settlement,  from  these 
circumstances,  that  the  engagement  of  service  ought  to  be  presumed  a 
hiring  for  a  year,  and  that  under  that  engagement  he  rented  the  cellar; 
but  as  the  session  had  not  drawn  the  conclusion  of  a  yearly  hiring,  that 
point  fell  to  the  ground ;  and  as  to  the  other,  it  was  held  tliat  there  did 
not  appear  ang  taking  of  the  cellar  as  a  tenant,  but  the  occupation  of 
it  appeared  to  be  merely  a  privilege  annexed  to  the  place  of  waiter  (Jh 
But  payment  of  rent  and  taxes  by  a  matter  for  a  house  of  another  oc- 
cupied by  a  servant,  does  not  make  the  occupation  auxiliary  to  the 

(m)  See  R.  r.  8t.  Andrew  the  Lege,  &  M.  457  (on  1  W.  lY.  c.  18.    Stitea 

Cambridge,  10  B.  &  Cr.  742.  at  length,  poet,  p.  823-4).  ... 

(fi)  See  per  Patteetm,  J,,  R.  t.  WU-  (o)  R.  t.  Okeehunt,  1  B.  ft  A]<l.  «^^' 

Umghby,  4  Ad.  8t  E.  151  ;   8.  C.  5  N.  (p)  R.  v.  Seaenfi,  2  M.  fr  &  473. 
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senrice,  and  the  servant  is  rateable  accordingly  (g).  Whereas,  taking 
a  man's  cottage  to  rent^  which  would  not  have  been  allowed  by  the 
owner,  bat  for  services  of  the  tenant's  children  previously  agreed  for, 
and  which  were  ancillary  to  that  contract,  is  a  sufficient  renting  a 
tenement  by  which  to  acquire  a  settlement,  for  the  relation  of  land  to 
the  tenant  existed,  though  the  rent  was  deducted  from  the  children's 
wages  (r). 

A  pauper  ctgreed  to  become  tenant  of  certain  premises  at  a  future 
day,  when  the  then  tenant's  term  would  have  expired.  The  actual 
tenant  gave  him  leave  to  put  certain  instruments  of  trade  into  part  of 
the  premises  which  had  an  outer  door,  immediately,  and  delivered  to 
him  the  key  thereof  a  few  days  after.  Seven  days  before  the  expira- 
tion of  the  old  tenancy,  the  pauper  went  into  the  house,  with  consent 
of  the  tenant,  but  without  the  knowledge  of  the  landlord,  immediately 
alter  which,  and  before  the  regular  period  of  his  tenancy  to  commence, 
his  wife  being  taken  ill,  he  received  relief  on  her  account  from  another 
parish,  and  long  before  he  had  resided  forty  days  in  the  prenuses,  was 
removed  with  his  family  to  the  relieving  parish :  so  that  it  was  clear  he 
had  never  paid  rent,  he  had  not  resided  forty  days,  nor  did  he  remain 
with  the  landlord's  consent.  On  this  concurrence  of  circumstances, 
I/ird  Ellenbarough,  C.  J.,  observed,  that,  '*  till  the  expiration  of  the 
^Niner  occupier's  tenancy,  the  landlord  could  neither  put  out  the  old 
tenant,  nor  put  in  a  new  one,  and  therefore  there  was  no  such  occu- 
pation as  could  give  a  settlement "  {$), 

The  recital  in  13  ds  14  G.  II.  c.  12,  s.  1,  does  not  import  an  abso- 
lute intent  to  settle  permanently  or  for  forty  days,  but  applies  only  to 
persons  coming  to  settle  for  a  short  time.  Therefore,  where  on  1st  No- 
vember, 1813,  a  party  came  to  reside  for  a  month  certain  on  a  tene- 
ment of  the  requisite  value,  under  an  agreement  to  have  it  so  long  on 
trial,  and  if  liked  on  that  trial,  to  take  it  at  Martinmas,  at  the  yearly 
i^t  of  14/.  and  having  resided  the  trial  month,  took  it  at  the  rent  agreed 
^1  and  without  interruption  in  his  residence  continued  there  for  1?l 
iiHmth  more,  he  was  held  to  have  gained  a  settlement  (t) ;  but  a  resi- 
dence of  forty  days  within  the  year  of  occupation  in  the  parish  where 
^e  tenement  or  part  of  it  is  situate,  is  necessary,  though  at  what  period 
of  the  year  it  takes  place  is  immaterial  (u). 

(?)  Reg.  T.  Wall  Lynn,  3  N.  &  P.  (0  See  R,  t.  ffeUham,  2B.  &  Adol. 

^11-  621 ;  and  per  Lord  Tenterden,  id,  625  ; 

{r)  tUg,  Y.  Bithopton  (Inh.),  9  Ad.  &  the  judgment  of  Patieion,  J.,  in  R,  v. 

^-  24 ;  1  p.  &  D.  598,  8.  C.  Woolpit,  4  Ad.  &  E.  209. 

[f]  JZ.  T.  Si,  Mieka§l,  Onentry,  15  (ti)  H.  t.   WUloughbyy  5  N.  &  M. 

Ewt,  R.  567.  457. 
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The  wife  of  a  deserter,  without  her  husband's  knowledge,  and  with- 
out acknowledging  that  she  had  a  husband,  took  a  tenement,  in  her 
own  name,  of  the  value  of  10/.  per  annum.  Some  time  after,  her 
husband,  who  was  a  deserter,  came  to  her  to  conceal  himself^  and 
resided  in  concealment  more  than  forty  days.  It  was  contended  that 
the  husband  residing  there  was  an  adoption  of  the  wife's  contract,  and 
that  he  gained  thereby  a  settlement.  But  it  was  held  that  *^  the  animu$ 
morandi  et  manendi  was  wanting ;  for  it  would  be  a  perversion  of 
terms  to  say  that  a  man  who  came  purposely  for  concealment,  came  to 
the  house  in  the  capacity  of  a  tenant  with  a  design  to  settle  "(«)• 

But  where  a  soldier,  his  regiment  being  in  barracks  in  the  place, 
took  a  house  of  the  value  of  10/.  per  annum  for  himself  and  feroily,  and 
resided  therein  more  than  forty  days,  though  always  liable  to  be  called 
away  on  duty,  it  was  determined  to  be  a  taking,  and  a  coming  to  settle^ 
sufficient  to  satisfy  the  words  of  the  statute,  and  that  such  residence 
gained  a  settlement  (y). 

Although  the  contract  may  be  bond  fide^  and  the  residence  without 
dispute,  yet  the  whole  transaction  may  be  so  circumstanced,  as  not 
to  satisfy  the  spirit  of  the  law.  Thus,  E.  R.  had  gained  no  settlement 
for  herself,  but  her  father,  J.  W.,  was  settled  at  K.  In  1814  he  rented 
a  dwelling-house,  cow-house,  and  pasturage  at  B.  of  the  value  of  4/., 
and  resided  upon  it  that  year.  On  1 1th  August  in  the  same  year  he 
bought  at  a  public  auction  four  lots  of  oats  growing  in  a  field  at  C,  for 
the  sum  and  at  the  value  of  12/.  14«.  He  began  to  reap  them  on 
14th  September,  finished  and  carted  away  the  last  load  on  the  3rd  of 
November  in  that  year.  The  question  vms,  whether  these  transactions 
gave  J.  W.  a  settlement  at  B.  ? 

It  was  contended  in  favour  of  the  settlement,  that  the  purchase  of 
the  oats  passed  an  interest  in  the  land,  and  therefore  it  constituted  a 
tenement.  Lord  EUenborough^  C.  J.,  observed,  that  *'  the  word  rent' 
ing  was  not,  indeed,  in  the  stat.  of  C.  II.;  but  what  is  found  in  9  &  10 
W.  III.  c.  11,  shows  how  the  former  statute  was  undentood,  and 
that  coming  to  settle  in  the  former  was  equivalent  to  renting  a  feae- 
ment  in  the  latter.  This  case  was  that  of  a  purchase,  and  not  that  of 
a  renting,  and  therefore  could  tn  that  way  confer  no  settlement ;  and 
Le  Blane^  J.,  added,  '*  that  a  party,  to  acquire  a  settlement  by  renting, 
must  reside  forty  days  while  he  holds  a  tenement  of  the  annusl 
value  of  10/.     Now,  even  supposing  this  to  be  the  case  of  a  renting  of 


{x)  R.  T.  Atkton-under-LinB,  4  M.  &  (y)  R.  ▼.  JMgktAebnttone,  1  B.  & 

S.  357.  Aid.  270. 
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a  tenement^  yet  his  interest  in  the  crop  of  oats  was  continually  diminish- 
ing in  value  de  die  in  diem ;  and  how  does  it  appear,  therefore,  that  he 
resided  forty  days,  while  he  continued  to  hold  a  tenement  of  the  value 
of  ]  0/.  ?  "    Order  quashed  (z). 

A  Renting  satisfying  the  Words^  but  not  the  Spirit,  of  the  Statute,] 
—A  contract,  on  the  other  hand,  may  sometimes  be  legally  considered 
as  a  bond  fide  transaction,  which  satisfies  the  words  of  a  statute,  though 
not  in  strict  compliance  with  the  spirit  which  dictated  it.  As,  where 
the  pauper  hired  a  house  and  land  at  D.  at  the  yearly  rent  of  9/., 
which  he  occupied  and  paid  rent  for  during  several  years,  from  Lady- 
day  to  Lady-day.  In  the  beginning  of  September,  he  married  a  widow 
of  the  parish  of  W.  who  resided  in  a  cottage  purchased  by  her  former 
husband,  and  which  might  be  of  the  value  of  \L  10s.  per  ann.,  and 
about  a  fortnight  after  his  marriage,  he  went  and  resided  with  his  wife 
in  the  said  cottage  in  W.  aforesaid  ;  and  kept  the  key  of  the  house  in 
D.  till  Lady-day  following.  His  wife  had  never  administered  to  her 
first  husband,  nor  been  admitted  tenant  to  the  said  premises,  nor  ever 
paid  any  rent  for  the  same.  The  sessions,  being  of  opinion  that  the 
pauper  could  gain  no  benefit  by  the  wrongful  possession  of  the  cottage, 
he  appearing  to  be  only  a  casual  occupant  therein,  quashed  the  order. 
Bat  the  court  above  considered  the  words  of  the  statute  as  fully  com- 
plied with,  and  the  settlement  to  be  gained,  and  quashed  the  order  of 
sessions  (a). 

It  is  not  necessary  that  the  tenement  should  be  liolden  under  an 
agreement  in  writing ;  and  even  if  no  agreement  appears,  it  may  be 
presumed ;  for,  as  observed  by  Ashurst,  J.,  ''In  order  to  acquire  a 
settlement  by  taking  a  tenement  of  10/.  a  year,  it  is  not  absolutely 
necessary  that  there  should  be  an  express  contract  for  the  tenement ;  it 
is  sufficient  if  the  tenant  reside  forty  days  on  a  tenement  of  such  value 
with  the  permission  and  consent  of  the  landlord  :  for  in  such  case  the 
law  implies  a  taking  or  contract "  (6). 

So  also  the  occupation  of  a  cottage  for  forty  days,  by  the  leave  of  an 
outgoing  tenant,  under  an  agreement  with  him  to  pay  the  landlord  the 
same  rent  which  he,  the  outgoing  tenant,  had  before  done,  but  without 
any  authority  from  the  landlord,  the  cottage  together  with  other  pre- 
mises occupied  at  the  same  time  being  worth  lOZ.  a  year  and  upwards, 
bas  been  holden  sufficient  to  give  the  occupier  a  settlement ;  nothing 

(;r)  jR:  T.  Bowmu,  4  M.  &  S.  210.  (b)  In  R,  v.  Nethernal,  4  T.  R.  258* 

(«)  Bvr.  S.  C.  744. 
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appearing  to  show  that  the  former  tenant's  term  had  expired,  and  die 
law  giTing  him  authority  to  assign  his  interest  (c). 

Occupation  as  tenant  at  a  rent  is  not  essential ;  it  is  enough  if  he 
occupy  a$  haying  an  interest  of  his  own,  and  not  as  senrant  to  another. 
Thus  residence  by  a  curate  licensed  by  the  bishop  at  a  yearly  salary 
according  to  57  6.  III.  c.  99,  in  the  rectory-house  above  the  value  of 
10/.  per  annum  assigned  to  him  pursuant  to  that  act,  for  more  than 
forty  days  before  the  passing  of  59  6.  III.  c.  50,  was  held  to  be  such 
a  **  coming  to  settle/*  within  13  &  14  C.  II.  c.  12,  as  coniened  a 
settlement  (<f ).  So,  though  the  pauper  never  resided  on  any  part  of 
the  land  rented ;  but  in  the  house  of  another  person  (e).  Bat  joint 
renting  will  not  suffice  under  1 3  &  14  C.  II.,  at  least  where  the  rent  was 
under  20/.,  though  the  pauper  occupied  exclusively  (y ). 

3.  Of  the  Mode  of  estimaiing  the  Value  of  the  Tenement.y-At  was 
repeatedly  determined,  before  6  G.  IV.  c.  57,  diat  the  value  and  not 
the  rent  was  the  true  criterion,  according  to  the  words  of  the  statnte ; 
and  therefore  if  the  rent  be  only  5/.,  yet  as  the  value  may  be  10/.  or 
20/.  or  other  greater  sum,  a  residence  for  forty  days  will  conseqaently 
confer  a  settlement.  Yet,  in  ordinary  cases,  it  has  been  almost  as  fre- 
quently observed  by  the  court,  that  the  rent  n  a  good  medium  throogfa 
which  to  ascertain  the  value. 

Therefore,  where  the  pauper  hired  a  house  at  Brighton  by  the  week, 
paying  As,  a  week  for  the  same,  which  he  continued  to  sleep  in,  with 
his  wife  and  family,  for  three  months,  and  which  house  was  at  ail  times 
of  the  year  of  the  value  of  4«.  a  week,  if  taken  by  the  week,  but  was 
found  not  to  be  of  the  value  of  10/.  per  annum  if  taken  by  the  year, 
the  court  held  that  the  pauper,  by  reason  of  renting  such  house  under 
these  circumstances,  did  not  gain  a  settlement  by  virtue  of  stat.  13  & 
14  C.  II.  c.  12  ;  for  though,  under  this  statute,  it  is  not  necessary  that 
the  tenement  should  be  let  by  the  year,  but  it  may  be  let  by  the  week, 
or  day ;  yet  those  lettings  are  media  for  ascertaining  the  yearly  value, 
and  in  this  case  it  was  expressly  found  that  the  tenement  was  not  of 
the  value  of  10/.  to  he  tahen  by  the  year  (^).  Many  cases  to  theaaine 
effect  have  been  similarly  decided. 


!: 


e)  IL  ▼.  AUOoroMffk,  I  Eut,  R.  697.      BeMem.  2  B.  &  AdoL  620. 

<2)  R.  ▼.  Si.  May,  NewmgUm,  5  B.  («)  JR.  r.  Kmerdingttm,  6  B.  A  Or. 


&  Adol.  540.    At  to  operatioii  of  a  reii-  f  S ;  9  Oowl.  Se  Ry.  72. 
denoe  for  no   peraanent  purpose,  or  {/)  Re§,  r.  Aberanm,  1  Q.  B.  Rep. 

eoniDg  to  Mttle,  IL  t.  wiolpU,  4  Ad.  671.     See  12.  v.  igw—w,  next  ptge* 
8tE.205;  5  Ner.  &  Mmn.  526;  R.  t.  {g)  A.  ▼.  Alttiyi^,  10 Eiit,  B. 41. 
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But  if  there  be  no  circumstances  in  the  case  which  import  the  value 
to  be  less  than  the  rent,  the  rent  is  good  evidence  of  the  value  (A).  The 
value  of  the  tenement  may  be  calculated  without  deducting  taxes,  rates, 
sod  charges,  usually  denominated  tenant's  Uxes(i),  or  tidies  (i&). 

The  value,  however,  must  be  with  reference  to  the  traement  at  the 
time  of  taking,  not  to  any  thing  to  be  done  to  it  after  entry,  in  order 
to  increase  the  value.  Thus,  a  piece  of  lyid  not  in  itself  worth  19/. 
per  annum  was  made  so  for  planting  potatoes  by  the  labour  bestowed 
upon  it  at  the  landlord's  expense,  previaui  to  the  contract^  and  was 
held,  on  that  account,  a  tenement  of  the  value  oflOL  to  be  let  by 
the  year  (f). 

The  same  effect  followed  when  the  agreement  was  to  take  a  piece  of 
land  by  the  year,  not  then  of  the  value  of  10/.,  but  on  condition  that 
It  should  be  made  so  before  the  time  o/enlr^,  which  was  done,  and  at 
the  time  of  entering  it  was  worth  the  10/.  per  annum.  Held,  that  the 
value  bore  reference  to  the  period  when  the  person  began  to  be  in  the 
capacity  of  occupant  (m). 

If  a  farm  be  occupied  by  several  persons  who  agreed  to  be  partners 
in  the  stock  and  farm  before  one  of  them  took  it,  and  which  party  only 
was  rated,  and  each  of  them  has  an  interest  in  it  to  the  value  of  10/. 
per  annum,  although  it  be  rented  in  the  name  of  one  of  them  only, 
they  win  all  gain  a  settlement  by  residing  thereon  forty  days  (n). 

The  tenant  need  not  occupy  the  whole  tenement  himself,  but  he  may 
underlet  the  same,  or  any  part  thereof,  to  another,  if  he  think  proper, 
and  this  will  not  prevent  his  gaining  a  settlement  (o). 

If  a  person  residmg  on  a  tenement  of  10/.  per  annum,  be  forcibly 
prevented  from  residing  thereon  for  forty  days,  the  court  will  not  decide 
that  he  gained  a  settlement  in  the  parish,  unless  the  order  of  sessions 
^te,  in  express  terms,  that  it  was  done  with  the  fraudulent  intent  of 
preventing  his  gaining  such  settlement;  for  the  court  cannot  infer 
^ud ;  it  must  be  expressly  stated  (p). 

Thus,  where  a  pauper  took  a  tenement  of  10/.  per  annum  in  a  parish, 
^d  after  living  in  it  with  his  family  for  five  days,  was  arrested  and 
sent  to  prison  in  another  parish,  his  wife  and  children  continuing  to 


(A)  JTtWM  amd   Wutem    {pari§kst  (m)  R,  t.  Cramore,  2  M.  &  S.  132 ; 

0/),  2Stni.  1156;  poii.  and  see  IL  v. il^/on, 6  M. &  S. 54 ;  R.y, 

(t)  R.  T.    8i.  Paml,  Deptfard,    18  Poultfm  with  Feamhead,  6  M.  &  S.  252; 

But,  R.  320.     See  R.  t.  Tkumuuim,  R.  t.  Huntskam,  2  B.  &  AdoL  503 ; 

1  B.  &  Adol.  731,  on  59  6.  III.  e.  50.  cases  of  nearly  similar  facts. 

{k)  Rtg.  ▼.  8t.John'i-4n^Bedwordin€,  (n)  R.  t.  Seamer,  6  T.  R.  554. 

B  Ad.  &  £.  192 ;  3  Ner.  &  P.  302.  (o)  Borr.  S.  C.  571. 

(0  i^.  ▼.  Rin^ood,  1  M.  &  S.  381.  ip)  R*^-  Uanb^dergock,  7  T.  R.  106. 


812 


SETTLEMENT   BT   RENTIVO   A  TEVEMEHT   BETWEEK 


li?e  in  tbe  first-mentioned  parish  for  seren  weeks  longer,  it  was  held 
that  no  settlement  was  gained  in  the  first  parish,  either  by  the  husband 
or  wife  (9).  Since  which  it  has  been  prorided  (r),  that  no  person  shall 
be  deemed  to  have  gained  a  settlement  by  reason  of  any  residence,  while 
he,  or  she,  shall  be  detained  as  a  prisoner  by  any  civil  process,  or  for 
any  contempt  whatever ;  and  that  no  person  shall  gain  a  settlement  by 
reason  of  any  residence  provided  by  a  charitable  institution,  while  such 
person  is  supported  by  its  funds. 

But  in  order  to  gain  a  settlement  by  forty  days'  residence  on  a 
tenement  of  the  yearly  value  of  10/.  the  party  must  have  stood  in  the 
relation  of  a  tenant  to  the  premises  for  the  whole  time  under  one  title ; 
for,  as  was  observed  by  Lord  Kenyan^  C.  J.,  in  one  case,  "  If  a  mere 
residence  for  forty  days  irremovable  were  sufficient  to  give  a  settlement, 
every  lodger  and  every  servant  residing  for  that  length  of  time  would 
then  acquire  a  settlement;  but  in  order  to  gain  a  settlement  by  residing 
on  a  tenement  of  the  yearly  value  of  10/.  the  party  must  stand  in  tbe 
relation  of  tenant  to  the  property  for  forty  days  "  («). 

Of  the  Law  at  altered  by  59  O.  III.  c.  50  i-^vnth  a  Sketch  of  the 
Leading  Decisions  on  gaining  a  Settlement  by  having  Rented  a  Tene- 
ment 66/ii;e«n  2nd  July  f  ISld^  and  22nd  June,  1825.] — Inconsequence 
of  the  extent  of  litigation  opened  by  the  law  a£fecting  settlements  by 
renting  a  tenement,  the  statute  59  G.  III.  c.  50,  which  passed  on  2nd 
June,  1819,  enacted,  "That  no  person  shall  acquire  a  settlement  in 
any  parish  or  township  maintaining  its  own  poor  in  England,  by  or 
by  reason  of  his  or  her  dwelling  for  forty  days  in  any  tenement  rented 
by  such  person,  unless  such  tenement  shall  consist  of  a  house  or  build- 
ing within  such  parish  or  township,  being  a  separate  and  distinct  (t) 
dwelling-house  or  building,  or,  of  land,  within  such  parish  or  townsbipi 


(f )  R.  ▼.  8t,  George  ike  Martyr, 
Soutkwark,  7  T.  R.  466. 

(r)  54  G.  III.  c.  170. 

(t)  B.  ▼.  Xynn,  5  T.  R.  664.  This 
•eemi  to  apply  only  to  a  ctse  of  rentiog. 
See  R.  ▼.  8t,  Marp,  Newington,  5  B.  & 
Adol.  540;  2  Ner.  &  M.  357;  ante,  p. 
810.    Alw,  p.  809,  and  9  B.  &  C.  577. 

(0  Vis.  meaning,  that  the  '<  tenant 
Biiiit  be  uneonne^ed  with  any  other 
person,  and  a  lepaimte  oocnpier,"  per 
Lord  DfWNflA,  Jl^.  T.  CavtriwaUf  1  ?• 
ft  D.  427.  «*  Separate  and  diittnct  at 
to  any  other  person,"  per  Pattemm,  J., 
in  J^  V.  Woottam  BatoHt,  1  Ad.  &  B. 
238)  8  Nev.  &  M.  814;  R.  r.Uswortk^ 


6  Nev.  &  M.  811 ;  5  Ad.  &  E.  261.  So 
that  a  joint  entry  and  ooenpatioa  of  asy 
part  (s/'the  honie  or  buUdins  will  not 
suffice,  tfaongfa  the  panper  pays  in  til  • 
share  of  rent  unoonting  to  10/.,  Hfy.  ▼• 
Canertwall,  I  P.  &  D.  486.  There  the 
pauper's  husband  rented  a  house  at  7/., 
oecupied  and  paid  rent  and  poor's  ntet 
for  more  than  a  year,  and  dnrios  all  Uie 
time  of  that  occupation  (eif.four  years) 
rented  haaijiie  a  boildinf ,  called  a  pot- 
work,  jointly  with  E.  A.,  at  15iL  for  psrt 
of  the  time,  and  17/.  for  the  residua: 
occupied  it  jointly  with  £.  A.  and  ptid 
a  moiety  of  rent  and  poor's  rates  ' 
all  the  time. 
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or  of  both,  bond  fide  hired  by  such  person  at  and  for  the  sum  of  10/.  a 
year  at  the  least,  for  the  term  of  one  whole  year{u)  ;  nor  unless  such 
hoase  or  building  shall  be  held,  and  such  land  occupied,  and  the  rent 
for  the  same  actually  paid  for  the  term  of  one  whole  year  at  the  least 
hy  the  person  hiring  the  iame  ;  nor  unless  the  whole  of  such  land  shall 
be  situate  within  the  same  parish  or  township  wherein  the  person  hiring 
such  land  shall  dwell  and  inhabit." 

ResidetkceJl — Forty  days'  residence  in  the  parish  is  requisite  where 
die  whole,  or  such  part  of  the  tenement  as  is  of  the  value  of  10/. 
lies  (x) ;  but  if  the  tenement  consists  of  land,  such  residence  may  be 
m  a  house  in  the  same  parish  (y). 

Nature  of  the  Tenement.] — The  "  tenement"  may,  under  59  G.  III. 
c.  50,  consist  of  a  house  or  building,  or  land,  or  both  ;  and  may  be 
taken  at  different  times  and  from  different  owners  (z).  If  it  be  a  house 
or  building,  it  must  be  **  separate  and  distinct,"  t.  e.  as  to  any  other 
person  (a),  so  as  to  exclude  questions  about  the  various  occupation  of 
rooms:  but  two  dwelling-houses  not  communicating  internally  are 
"  separate  "  buildings,  though  under  the  same  roof,  and  one  having  a 
ganet  over  both  (6).  So,  it  may  consist  of  a  dwelling-house  and  a 
buildJDg  entirely  separate  from  it,  and  used  as  a  shed  or  stable  (c),  or 
of  two  dwelling-houses,  even  under  a  continuous  roof,  if  having  distinct 
outer  doors,  without  internal  communication,  and  rented  at  distinct 
reuts  {d) ;  though  one  be  underlet  and  never  personally  occupied  by 
the  party  hiring  (c). 


(«)  See  Rm  T.  Ckawton  (/iiA.)»  P^^- 

(«)  R,  T.  Pickering,  2  B.  &  Adol. 
267,  on  similar  words  in  6  G.  IV.  c.  57. 

(jf)  R,  T.  Barham,  8  B.  &  C.  99 ;  R, 
▼.  Wnnfleet,  id.  229.  See  R,  v.  Kenard^ 
oV'on  (on  13  &  14  C.  II.  c.  12),  6  B.  & 
Cr.20;  9  Dowl.  &  Ry.  72. 

(«)  R,  T.  North  CoUingkam,  1  B.  & 
Or.  578 ;  and  see  R,  t.  Ormeiby,  4  B. 
&  Adol.  214. 

(a)  See  by  Patteton,  J.,  5  Ad.  &  E. 
265 ;  1  Ad.  &  B.  236. 

(b)  R,  T.  Maeclufield,  2  B.  &  Adol. 
870,  on  6  G.  IV.  c.  57. 

(e)  £.  g,  by  having  another  dwelling- 
l^oue  between  them,  R,  ▼.  Tadetuter,  4 
B.  &  Adol.  703 ;  1  Nev.  &  M.  466,  on 
^  G.  IV.  c.  57 ;  though  rented  of  differ- 
CBt  Itndlords,  R.  v.  Oo^ortk,  1  Ad.  & 
f  226;  3  Nev.  &  M.  303,  on  59  G. 
UI.  c,  50. 


(d)  R,  T.  /mt,  1  Ad.  &  E.  228,  (rented 
nnder  same  landlord,  and  one  exclusiTely 
occupied  by  tenant's  son ;)  R.  r.  Wtfoiton, 
1  Ad.  &  E.  232,  (rented  under  different 
landlords ;)  both  on  6  G.  IV.  c.  57,  be- 
fore 1  W.  IV.  c.  18. 

(•)  IL  T.  Wootton,  iupra.  A  granary 
formed  one  entire  floor  aboTe  a  granary 
standing  in  a  yard  belonging  to  a  dwell- 
ing-house, which  yard  opened  by  a  gate- 
way into  the  high  road.  The  two  granaries 
adjoined  to  and  were  under  the  same 
roof  ,  with  a  stable ,  and  were  detached  from 
the  dwelling-house.  There  was  no  inter- 
nal  communication  between  the  lower 
and  upper  granary,  or  between  the  upper 
granary  and  the  stable,  the  only  entrance 
to  the  upper  granary  being  a  separate 
entrance  from  the  outside  by  means  of  a 
moveable  ladder  reaching  from  the  yard 
to  a  door  in  the  side  of  the  granary. 
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A  toll-house  of  a  navigation,  though  by  being  used  as  a  public- 
house,  it  is  of  greater  value  than  10/.  per  annum,  will  not  confer  thii 
settlement  (/). 

Land  which  has  been  hired,  taken  or  inclosed,  under  acts  for  relief 
of  poor  (y),  will  not  confer  a  settlement  on  a  poor  inhabitant  to  whom 
it  is  let,  by  reason  of  his  renting  and  occupying  it,  either  alone  or  with 
any  other  land  or  tenement  (A). 

Tenement  must  be  in  the  Parish,] — ^The  tenement,  or  at  least  as 
much  of  it  as  is  worth  10/.  a  year,  if  parcel  of  a  larger  rent,  must  be 
within  the  parish  ;  and  parol  evidence  is  admissible  to  show  that  that 
proportion  of  the  land  rented  is  so  situate  (t). 

Value,] — The  value  of  the  tenement  need  not  be  10/.  a  year  (A). 
If  a  house  is  demised  to  a  tenant  with  the  landlord's  fixtures,  or  with 
land  out  of  the  parish,  at  a  general  rent  of  10/.,  it  will  suffice  (/) ;  but 


Another  upper  granary  over  a  stable  de- 
tached from  a  dweUing-honse,  without 
internal  oommimication  with  either,  and 
entered  in  like  manner,  was  rented  under 
like  drcomstances.  Held,  that  as  there 
were  other  buildings  under  the  same 
roof,  the  granaries  were  not  **  separate 
and  distinct"  dwelling-housea  or  build* 
ings,  R,  ▼.  Heniey-ottrnThamei  (Inh,), 
6  Ad.  &  E.  294  (on  59  6.  III.  c.  50.) 
However  iS.  v.  Vtw&rth  (Inh.),  5  Ad.  & 
B.  261  (not  cited  in  R.  v.  Henley), 
seems  difficult  to  reconcile  with  it.  W. 
the  pauper  rented  and  occupied  the 
middle  floor  of  a  bouse.  Two  outer 
doors  and  some  steps  which  gave  access 
to  that  floor  were  appropriated  to  him 
exclusively.  A  separate  flight  of  steps 
OB  the  outside  of  the  house  led  by  a 
dilTerent  outer  door  to  a  passage  on  the 
middle  floor,  from  which  passage  a  te- 
nant occupying  the  upper  floor  reached 
hia  premises  by  a  staircase  of  his  own. 
One  ofW.'s  rooms  opened  into  this  pas- 
sage ;  he  could  not  reach  it  but  by  going 
up  the  last-mentioned  steps  and  along 
the  passage,  or  by  crossing  the  passage 
from  his  other  rooms,  by  a  door  in  one 
of  them,  which  was  usually  locked.  All 
these  last-mentioned  rooms  communica- 
ted with  each  other,  and  with  both  the 
doors  appropriated  to  W.  The  premises 
occupied  by  W.  were  held  to  be  a  *'  se- 
parate and  distinct  dwelling-house" 
within  6  6.  IV.  c.  57,  by  renting  which 


a  settlement  might  be  gained. 

(/)  R,  V.  8t.  Andrew  ike  Lefe,  Ow- 
bridge,  10  B.  &  C.  742.  See  54  G.  III. 
c  170,  s.  5. 

(^)  Vur.  59  Q.  III.  e.  50:  1  & S  W. 
lY.  c  42,  and  c.  59,  as  to  crown  lands. 

(h)  1  &  2  W.  IV.  c  42,  s.  55,  and  id, 
0.  59,  s.  2. 

(0  R.  V.  Pickering,  2  B.  &  Adol.  267, 
on  6  6.  IV.  c.  57.  Remarked  on,  1  Ad. 
&  E.  142. 

Acted  on  in  Reg.  ▼.  Soekworthgt  2 
Nev.  &  P.  383 ;  7  Ad.  &  E.  492,  where  t 
writing  was  produced,  demising  land,  and 
though  not  under  seal,  professing  to  de- 
mise incorporeal  hereditaments,  alio  at  in 
entire  rent  of  75/.  a  gear.  Evidence  waa 
held  properly  admitted  to  show  that  the 
lend  demised  was  worth  lOt  a  year,  as 
also,  that  it  had  been  occupied  and  rent 
paid,  &c.  according  to  6  6.  IV.  e.  57* 

Note. — Such    a   writing    should  be 
stamped  as  a  lease  of  the  whole  amouot 
paid  for  land  and  hereditaments!  end 
not  as  a  '*  lease  not  oikerwiee  ckarged 
under  55  6.  III.  c  184,  Soh.  f^rt  I. 

S.     Cm 

\k)  R.  T.  Aekfleld,  9  B.  &  C.  939;  4 
Nev.  &  M.  709 ;  R.  v.  Amptkill,  2  B. 
&  C.  847. 

(i)  R.  V.  St.  Ihmiam  m  Kent,  4  B. 
&  C.  686 ;  7  DowL  &  Ry.  178.  As  to 
a  ferry,  fishery,  &c«  before  1819f  ^^ 
ante,  p.  804,  805. 
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a  mere  chattel,  as  a  post  or  smock  windmill,  resting  on,  but  not  in- 
serted into  a  brick  foundation,  and  so  not  affixed  to  the  freehold,  will 
not,  eyea  to  eke  out  land  held  with  it  to  10/.  (m).  CiBteris  paribus^ 
the  rent  paid  is  a  fair  criterion  of  the  yalue  (n). 

Hiring  of  the  Tenement,'] — The  hiring  of  the  tenement,  if  bond 
fide  (o),  may  be  general ;  for,  if  general,  it  must  be  presumed  to  be  for  a 
year  (p).  It  will  suffice  if  defeasible  by  three  months'  notice  (9),  or  if 
the  rent  is  made  payable  at  any  interval  of  time  less  than  a  year  (r). 
It  must  be  for  lOZ.  for  a  year  at  least,  taking  that  rent  at  the  gross 
sum  actually  payable  to  the  landlord,  whether  he  pays  the  tithes  {$)  or 
tenant's  taxes  or  not  (0>  and  is  not  avoided  by  a  third  person  being  a 
surety  for  the  rent  (u)  ;  but  a  hiring  of  a  dwelling -house  and  premises 
by  two  in  joint-tenancy  at  an  entire  rent  above  10/.  and  under  20/.  per 
annum  will  not  confer  a  settlement  on  either,  either  by  renting  the  tene- 
ment, or  by  being  rated  and  paying  rates  in  respect  of  it,  though  only 
one  occupy  and  pay  the  whole  rent  (x),  or  rent  to  the  amount  of  10/.  (y) ; 
though  such  a  joint  hiring  and  occupation  of  land  would  suffice  (z). 

Evidence  of  the  Hiring ,  Occupation,  and  Renting  the  Tenement,] 
—Difficulties  often  occur  in  proving  the  hiring,  occupation,  and 
renting  a  tenement  by  a  pauper,  from  the  circumstance  that  the  terms 
of  the  agreement  have  been  reduced  into  writing  and  signed  by  the 
parties,  on  a  single  unstamped  paper,  which  is  either  in  the  possession 
of  the  lessor,  or  of  the  opposing  parish  officers,  or  has  been  lost.  Where 
sach  an  agreement  is  in  the  lessor's  possession,  the  pauper  as  lessee  has 


(m)  J2.  T.  Otlep,  1  B.  &  AdoL  161 ; 
Odkig  T.  Tk^fneU,  BoL  N.  P.  34. 

(»)  See  R,  T.  AMkfleld  cum  Thorpe, 
9  B.  &  Cr.  439 ;  4  Man.  &  Ry.  709. 
(0)  Idem. 

(p)  Doe  T.  Brown,  8  Etit,  165  ;  J>oe 
▼.  Watte,  7  T.  R.  83 ;  R.  v.  Wainfleet, 
B  B.  &  Cr.  229 ;  2  Man.  &  Ry. 223;  R. 
▼.  Bawden,  8  B.  9^  Cr.  708 ;  3  Man.  & 
Kj.  426. 

{q)  R,  T.  HeretwumeeoMX,  7  B.  &  Cr. 
^^1  •  1  Man.  &  Ry.  426 ;  and  10  ander 
6  G.  IV.  c.  57. 

(r)  Ikid.s  R  T.  Wahtfieet,%  B.&  C. 
229. 

(t)  Keg,  Y.  8t,  Jokn'e  Bedwardme, 
8  Ad.  &  E.  192;  3  N.  &  P.  302,  8.  C, 
See  Reg.  y.  Hoekworthy,  and  J2.  t. 
^kerig,  ante,  p.  814,  as  to  renting^ 
1^  and  incorporeal  hereditament  at  one 
reat 


(/)  R,  T.  Thurmaeton,  South  End, 
1  B.  &  AdoL  731.  See  13  Eait,  320, 
R  T.  St,  PauCe,  Deptford, 

(«)  R,  ▼.  Kegworth,  2  M.  &  RyL  28; 
1  id, ;  Mag.  Cas.  281.  See  R  t.  Hooe, 
4  East,  362. 

(jr)  R,  T.  Great  WaJtenng,  5  B.  & 
AdoL  971 ;  Reg,  v.  Aberdavon  (Inh,),  1 
Q.  B.  241 ;  1  6.  &  D.  178,  S.  C,  S.  P. 

(y)  Reg,  t.  Caverewall,  10  Ad.  &  E. 
270,  on  59  6.  III.  c.  50  ;  see  however, 
contra,  per  Patteeon^  J.,  in  R,  t.  St, 
Nieholae,  Roeheeter,  5  B.  &  AdoL  223, 
remarking  on  R,  t.  IVoubridge,  6  B.  & 
Cr.  88. 

As  to  relinquishing  a  tenancy  by 
Terbal  agreement  and  then  retaking  it, 
see  J2.  T.  Bai^urg,  1  Ad.  &  £.  136  ;  3 
Nev.  &  P.  292. 

(1)  Reg,  T.  St,  Lawrence,  Appleby, 
{Inh.),  1  New  Sess.  C.  485. 
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an  interest  in  it,  which,  if  both  were  parties  to  a  then  pending  action,  or 
as  it  seems  to  an  appeal  in  which  the  renting  the  particular  premises  was 
in  question,  might  entitle  him  to  obtain  its  production  by  a  mandamus  for 
the  purpose  of  stamping  it  (a).  But  if  the  pauper  is  no  party  to  the 
appeal,  and  the  respondent  parish  officers  possess  the  instrument,  they 
will  not  be  thus  compelled  to  produce  it  at  the  instance  of  appellant 
parish  officers,  who  have  not  an  interest  in  it  (6).  A  judge  has  no  such 
jurisdiction  over  sessions  as  entitles  him  to  grant  an  order  for  giving  a 
copy  and  producing  the  original  at  the  stamp  office  for  stamping  (c). 
Unless  the  original  agreement  is  known  to  have  been  unstamped,  notice 
should  be  given  to  produce  it  at  the  hearing  of  the  appeal,  so  as  to 
let  in  a  copy  as  secondary  evidence,  if  the  original  is  not  produced  (i). 
But  if  the  ag^reement  is  proved  to  have  been  in  writing,  and  has  been 
lost,  or  is  not  produced,  or  even  if  it  has  been  destroyed  by  the 
wrongful  act  of  the  party  against  whose  interest  it  operated  (e\  theo, 
should  it  be  proved  (f)  to  be  unstamped  at  the  time  of  its  signature,  or 
when  it  was  last  seen,  the  legal  proof  of  renting  the  tenement  will  be 
inaccessible,  for  no  parol  evidence  can  be  g^ven  of  its  contents. 

However,  though  the  agreement  may  have  existed,  or  may  still  exbt, 
in  writing,  still,  if  the  terms  of  the  tenancy  are  immaterial  to  the  caie, 
the  facts  of  the  taking,  the  occupation,  the  value  of  the  tenement,  and 
the  payment  of  a  sum  as  rent  for  it,  may  be  proved  by  oral  testimoay; 
unless  it  should  appear  from  any  witness,  whether  in  chief  or  on  cross- 
examination,  that  a  written  agreement  was  entered  into  (g),  and,  as  it 


(a)  Cocks  T.  Nash,  9  Bing.  727,  and 
cases  collected  5  Ad.  &  E.  788. 

(6)  R.  V.  Westoe,  Churehwardent,  Sfc, 

5  Ad.  &  E.  786. 

Xc)  So  held  by  Wightrntm,  J.,  at 
Chambers,  Mich.  T.  1841. 

{d)  R.  T.  CoMtle  Morttm,  3  B.  &  Aid. 
588.    See  also  7  B.  &  Cr.  613 ;  4  B.  & 

Adol.  208 ;  Doe  d, r.  Slight,  1  D. 

P.  C.  163. 

(e)  Rippener  v.  Wright,  2  B.  &  Aid. 
478.  See  jadgment  of  Bayleg,  B.,  in 
TYttvii  T.  Collifu,  2  Tjr.  730;  and 
BovMjieid  V.  Oodrfrog,  5  Bing.  418. 

(/)  Wheatleg  t.  WiUiamt,  T.  &  Gr. 
1043  ;  for  if  this  is  not  proved,  the  court 
ought  to  assume  that  it  was  stamped 
A^ore  the  parties  signed,  iS^.C  See2M. 

6  W.  74;  1  id,  533;  4  Bing.  N.  C.  434. 
See  also  same  rule  in  use  and  occupation. 
Fry  V.  Chapman,  5  D.  P.  C.  265. 

{g)  R.  T.  Holg  TVimty,  Kingetom-on^ 
Buii,  7  B.  &  Cr.  611 ;  1  M.  &  Ry.  444, 


8,  C  as  remarked  on  by  Bagkg^  J.»  i^ 
R,  T.  Merthfr  TidmU,  1  B.  &  Adol.  31; 
.Aim  d.  nomoM  v.  Grifith,  6  Btog.  554. 
The  obserration  made  arffmeiub  in  Jl.  ▼• 
Padeiow,  2  Ad.  &  E.  213, on  R.^.  Bolg 
TWnt/y,  that,  as  it  turned  on  13  &  14 
C.  II.  c.  12,  the  fset  of  tenancy  onlj 
was  requisite  to  be  proved,  so  that  iti 
terme  were  immaterial,  was  probthlf 
suggested  by  the  dictum  of  Aqrley.  Jm 
to  that  effect,  in  R,  t.  Merthgr  Tidwitt. 
It  was,  it  seems,  answered  by  Che  ded* 
sion  in  R.  t.  Padstaw,  4  B.  &  Adol.  206, 
iriiere  the  rent  agreed  for,  the  oecnpa- 
tion,  and  payment  of  rent  under  6  6.  IV. 
c.  57,  were  proved  for  the  respondcoti 
by  like  oral  CTidence,  as  in  Jl.  t.  Sefy 
TVmi/y;  and  as  it  only  appeared  from 
the  evidence  adduced  for  the  ^pelieati 
that  there  had  been  an  agreement  in  «ri« 
ting  on  unstamped  paper,  the  Utter  ««* 
held  bound  to  produce  it  in  sasver  to 
the  respondents'  case.    Betides,  in  A 
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seems,  existed  in  force  and  applicable  at  the  time  in  question  to  which 
the  oral  endence  is  sooght  to  be  applied  (A).  For  the  rule  is  very  clearly 
settled,  that  if  it  comes  out  on  the  cross-examination  of  the  witnesses 
on  one  side»  that  there  is  a  written  agreement  concerning  the  premises, 
the  party  who  called  them  must  produce  it  (t) ;  but  if  he  makes  out 
a  primd  faeie  case,  without  showing  that  there  was  any  written  con- 
tract, the  other  party,  if  he  relies  for  a  defence  on  the  specific  terms 
of  that  written  contract,  must  produce  and  prove  it  in  the  usual 
way  {k), 

■ 

User  and  Enjoyment  of  the  Tenement  under  69  G.  Ill,  c.  50.]—- 
The  tenement,  if  it  consist  of  a  house  or  building,  must  be  held  by  the 
hirer  himself  for  a  year  (/),  but  he  may  underlet  part  (m)  ;  and  if  he 
continues  to  pay  the  rent,  his  interest  will  last  to  the  end  of  the  year, 
though  he  leaves  weeks  before  it  (n). 

Bat  land  cannot  be  underlet;  for,  by  59  G.  III.  c.  50,  it  must  be 
occupied  for  the  year,  that  is,  separately  (o).  Nor  can  it  be  held 
jointly,  unless  perhaps  if  each  share  is  10/.  or  over  (p).  The  hiring, 
occupation,  and  payment  of  rent  need  not,  under  this  act,  be  in  the 
same  year  {q) ;  but  that  for  the  year,  single  occupation  may  be  under 
different  hirings  (r).  So  if  there  were  two  hirings,  and  two  occupations, 
but  each  occupation  was  under  a  single  hiring  for  a  year,  and  there  was 
one  year's  occupation  to  a  sufficient  amount  under  a  yearly  hiring  (<). 

T.  Mertk^  TithriU,  it  appeared  on 
cren-examination  of  the  witness  who 
litd  sworn  to  the  renting  under  6  6.  lY. 
e.  57,  of  a  tenement  at  35/.  a-year,  as 
veil  ss  to  the  ocenpation,  and  payment  of 
t  year's  rent,  that  the  agreement  for  the 
premises  was  in  writing ;  which  seems 
to  reconcile  that  case  with  IL  ▼.  Paditow, 

{h)  Doe  ▼.  Morru,  12  East,  237.  See 
SteMu  ▼.  Penny,  2  B.  Moore,  349. 

(i)  See  last  note,  and  f^nmii.  T^omof 
T.  Or^th,  6  Bing.  533. 

{k)  JR.  T.  Padeiow,  4  B.  &  AdoL  208, 
per  Parke,  J.,  Mich.  1832 ;  and  see  the 
pretions  cases  of  Stevme  ▼.  Pinmey,  8 
Taunt.  327 :  J2.  ▼.  Rawdon,  8  B.  &  Cr. 
708;  FMder  ▼.  Ray,  6  Bing.  ^3b;Beed 
T.  DHr$,  4  B.  &  Cr.  266  $  CotteriU  ▼. 
B»My,  4  B.  &  Cr.  465.  Also  Brewer  t. 
Pahmgr,  3  Esp.  C.  213  (approved  by 
Bet/,  C.J.,  and  Bwrrough,  J.,  in  Stroiher 
T.  jBorr,  5  Bing.  136;  jisr  Cur.  in  F^nn  d, 
Thmeew.  Or^ik,  6  Bing.  533;  by  Wil- 
Ksau,  J.,  in  Budd  ▼.  Huyhee,  8  D.  P. 
C. ;  bnt  denied  by  Park  and  Gaeelee,  Js., 
ta  Strother  ▼.  Barr,  5  Bing.  136»  in 


which  last  case  the  court  of  C.  P.  was 
equally  dirided.)  See  also  2  New  Cas. 
735 ;  2  M.  &  S.  434,  445 ;  3  B.  &  Cr. 
697;  7  id.  265;  M.  &  Malk.  257;  4  C. 
&P.481;  3T.R.406;  2B.&P.118; 
2  Esp.  724 ;  Magnay  v.  Knight,  1  M. 
&  Gr.  947. 

A  witness  cannot  be  suffered  to  refresh 
his  memory  by  extract*  from  any  writing, 
even  though  made  by  himself,  ante,  p. 
550. 

(D  n.  ▼.  Crayford,  6  B.  &  Cr.  68. 

(m)  R,  ▼.  North  ColUngham,  1  B.  & 
Cr.  578 ;  R.y,  Great  Bolton,  8  B. &  Cr. 
71. 

(ft)  R.  T.  atow  Bardelpk,  1 B.  &  AdoL 
219. 

fo)  R.  T.  Oekley,  1  B.  &  Adol.  818. 

[p)  See  per  Patteeon,  J.,  in  R.  v. 
St.  Nieholae,  Roehetter,  5  B.  &  Adol. 
223 ;  remarking  on  R.  ▼.  TonMdge,  6 
B.  &  Cr.  88 ;  R,  y.  Great  JVakertna, 
5  B.  &  Ad.  971. 

(g)  R.  V.  Stow,  4  B.  &  Cr.  87. 

Ir)  Ibid. 

{#)  /?.  V.  Tadeaster,  4  B.  &  Adol.  703, 

do 


i 
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An  order  of  removml  after  forty  daji"  lendcnoe  inSL  noi  avoid  tlie  ga»> 
ing  a  •etUement  rnider  69  G.  III.  c.  50,  onltnit  producei  the  cftaoC 
making  die  pauper  or  fak  fimiiy  idmidon  die  temif  nt,  Ihot.  whae 
tlw  onler  diracted  the  removal  of  the  panper  and  Idb  fimily,  and  the 
panper  alone  wn  removedy  but  letnraed  the  wame  day,  oecvpiad  the 
rest  of  the  year,  and  pahl  hbrent,  part  in  goods  and  part  in  Jnoaey,he 
was  hehi  to  gab  a  settleiBent(l). 


Payment  of  Rent.] — ^The  party  hiring  most,  under  this  act,  hnnfdf 
pay  the  whole  year's  rent,  whatever  its  amount  (u) ;  and  payment  after 
his  death,  though  oat  of  his  assets,  cannot  confer  a  settlement  on  hti 
widow  (x).  Whether  payment  by  distress  will  satisfy  this  act,  as  a  p8y> 
ment  by  the  party,  is  not  expressly  decided  (y)  :  but  itwouM  probaUj 
be  held  that  it  will  not,  being  made  oat  of  that,  over  which  the  pauper 
had  no  control  (t).  The  occupation  and  payment  of  rent  most  not  be 
under  different  hirings  (a).  The  year's  rent  must  be  paid  at  the  time 
the  order  of  removal  from  the  parish  is  made  (6).  Roiuction  of  rent 
during  the  year  will  not  affect  the  setdement,  if  the  occupation  oontiDiie 
for  the  year,  and  10/.  is  paid  for  diat  time  (c).  A  settlement  is  gained 
by  a  pauper  who  has  occupied  a  tenement  for  a  year,  rated  at  10/.  and 


on  6  G.  IV.  c.  57,  m  stated  by  P«Hb 
and  Patimom,  Jt.,  in  J2.  ▼.  JBumimp 
(Jnh.),  1  Ad.  &  E.  142,  144,  which  wu 
decided  diflbieatty  on  1  W.  IV.  c.  IB, 
wmpo§ifR,  ▼.  Bmimry.  Jl.  ▼.  Tlideailir, 
will  not  be  extended,  8,  C. 

(0  ».  ▼.  Bmrkam,  8  B.  ft  C.  99.  Bee 
R.  ▼.  FUbmghy,  2  T.  R.  709;  and R,  t. 
fentVurorlA,  M.  596,  as  remarked  on  in 
R.  T.  WtUoughby,  4  Ad.  &  E.  152. 

(tf)  R.  T.  Ovf  Aa/#M,  6  6.  &  C.  93 ; 
JB.  ▼.  Kikw^k  Hwretmrt,  7  B.  &  C.  790; 
R,  t.  JHHkeui,  9  B.  &  Cr.  183.  See  p. 
821,  n.  (r). 

(dp)  R.  ▼.  Cnotford,  6  B.  &  C.  68. 

(y)  R.  ▼.  CartJMtoHt  6  B.  &  Cr.  93 ; 
and  cases  collected,  2  Ad.  &  E.  600.  As 
to  payment  by  the  landlord  accepting 
tenant's  fiztorea  as  an  eqniTalent,  see 
R.  T.  Merthyr  TidmU,  1  B.  &  Adol.  29. 
Seep.  821,  n.  («). 

(f^  R.  T.  PaJMiMt  tiUtedpati,  p.  823. 
Adhered  to  by  Q.  B.  in  12.  ▼.  Mtbmtbif, 
12  Ad.  &  E.  687,  on  aignmcnt  that  pay- 
ment of  rent  by  any  means  wonld  svffice. 
The  exact  point,  however,  was  noi  raked 
by  the  facts  in  R,  ▼.  Jfalton^ :  for  the 
landlord  had  accepted  another  tenant,  and 
distrained  Sxtiues,  which  the  latter  was  to 


take  ofpenper,  for  rent  d»e  frombolh;* 
that  itconldnotbeaaidthatthismA 
payment  of  rent  for  the  last  half  jto  ti 
the  panper*sooeBpailoii"^SIs^v«» 
kirinffikepremUm,S.a"  It  did  ait 
appear  what  paupet'e  iizt»eB8oU  fiv.  U 
was  heM  in  Hoopers,  ffitwmu,  4  Ad.& 
E.  71,  that  dettfory  of  geedi  Mnm 
debtor  and  ereditor  in  itdnrtien  sf  d»- 
mend,  operated  h  jMywcn^  wnm  tM 
statole  of  limitHioB.  Bat  in  M^  ▼• 
CrmiSn»k  (JM.),  1  New  Sem.  C  5,the 
sessions  noc  having  fimad  that  e  pig- 
ment by  panper  to  has  lamlhiri  ee  ^' 
connt  was  to  be  sypiopiieted  t»  svk* 
np  10/.,a  yearns  rant,  of  whishpsitkia 
been  pdd  belbve,  the  cout  of  Q.  B.  1^ 
fased  to  infer  saeii  appropsierinn 

!0j  JKtm*  T.  flBeissii^p. 
k)  R.  ▼.  Jm^kUl,  2  B.  &  Cr.  617; 
but  aeei2.T.AsrAaM,8B.&Cf.99; 
it.  V.  WWmtgkbp,  4  Ad.  *  £.  lfi8*<o 
1  W.  IV.  c.  18,  S,  C;  slated  ftd,  p. 
823-4. 

(e)'BentI6<.  payable  qHrtBriy*  ^ 
eeoond  and  seef  eeding  twogasftgir  j** 
•  quarter  was  taken  df,  JL  t.  A  '■'7 
Kulmdmt,  9  Ad.  I^E.  626. 
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piid  W.  in  respeet  of  it,  though  the  «ain  of'6t.  for  tkhes  was  agieed 
to  be  paid,  and  was  paid,  by  hfo  huullord  (d), 

0/ike  Lam 4u  aU^edby  6  Q.  IV.  c.  57,  mmdXW.IV.c.  18, #.  3, 
^fUr  the  Repeal  of  59  CL  JII.  c.  50 :— iM^ik  a  Sketch  qfthe  Leading 
Decitions  on  gaining  a  Settlement  by  hating  Rettted  a  Tanemeot  ^lioMn 
nndJune^  1825,  and  30^A  March,  1831.]— The  statute  6  G.  IV.  c. 
57,  passed  on  22iid  June,  1825»  recites  in  i.  I,  that  the  settlement  of 
the  poor  has  been  made  in  some  instanoes  to  depend  on  the  annual 
value  of  teneinents  which  they  may  have  rented,  or  4>pon  the  annual 
fslue  of  tenements  in  virtue  of  wluch  they  have  paidiparochial  rates  ; 
aiMi  that  the  ascertaining  such  value  in  such  respective  cases  has  given 
lie  to  very  expensiw  litigation,  and  that  doubts  had  been  entertained 
whether  59  6.  III.  c.  50,  had  been  effectual  for  the  ^purpose  of  altering 
the  law  in  respect  of  the  necessity  of  pn>wog>tlie  annual  value  of  tene* 
laeats  so  tented. 

It  then  repeals  that  act ;  and  by  s.  2  (without  effiacting  any  revivor 
of  13  ic  14  C.  IL  c.  12)  (e),  enacts,  that  oo  penon  shall  acquire  a 
lettlement  in  ^any  parish  or  township  jnaiotaining  its  own  poor,  by,  or 
by  reason  of  settling  upon,  renting  (/),  or  paying  parochial  taxes  (^) 
for  sDj  tenement  not  being  his  or  her  own  property,  unless  such  tene- 
ment shall  consist  of  a  separate  and  distinct  (h)  dwelling-house  or 
bunding,  or  of  land,  or  of  both,  bond  fide  rented  (t)  by  such  person  in 
such  parish  or  township,  at  and  for  the  sum  of  10/.  a  year  at  the  least, 
for  the  term  of  one  whoie  gear{k) ;  nor  utilcss^uch  house,  or  building, 
or  huid,  shall  be  occupied  under  sueh  yearly  'hiring,  and  the  rent  for 
the  nme  to  the  amount  of  10/.  actually  paid,  for  the  term  of  one  whole 


(i)  Reg.  ▼.  St.  Jokm%  in  BeOwartHmB 
(M.),8Ad.SbS.19e;  ^.  C.dN.SkP. 

302. 

(e)  JR.  T.  OanhalUm,  6  B.  &  Cr.  93. 

(/)"  il«atii«  "  as  here  taken  together 
with  "yearly  hiring"  means  yearly 
RntiBg,  and  is  the  same  with  "hiring/' 
fer  Pettmm,  J.,  Sey.  r.  Pcnt^fimet, 
2<tB.R.556. 

Jp)  Indndhig  land-tax,  JR.  ▼.  Best 
r^H^msuik,  1  B.  Si  Ad<d.  344 ;  and  aU 
1«*U8  coUtctad  withtn  the  parish,  R.  ▼. 

^Stitad,  7  B.  &  C.  607.  See  also  p. 
8». 

(A)  See  cases  on  these  words  in  59  O. 
in-  e.  JM,  ente,  p.  81S,  whioh  apply 

■SIS, 

(«)  Coaplad  with  what  foUows  importo 
^Bg  for  a  year,  per  WOtkmu,  J.,  ia 
*9-  V.  Pm^ifraet  {Useerder),  t  O.  B. 


596 ;  and  should  be  to  stated  in  examina- 
tions, Af.  r.  St.-8^miekrer  N9rtk&mp» 
ten  (/HA.),  14  L.  J.  (M.  C.)  8. 

(it)  A  house  and  land  were  taken  by 
lease  ''  for  the  term  of  six  months  from 
the  first  of  January  next,"  (1830),  "  and 
so  on  from  six  months  to  six  months, 
ant&  one  of  the  said  parties  shaU  gire  to 
the  other  of  them  six  calendar  montha' 
notice  in  wHtlngtodetermine  thetenancy, 
ait  and  under  ttie  rent  of  18/.  f6r  erery 
six  months;  the  first  payment  to  be  made 
on  the  first  of  July,  1830."  It  was  held 
that  the  months  here  spoken  of  were 
shown  by  the  context  to  be  eeiender 
eientlis,  and  that  tliis  was  a  taking  for  a 
year  at  least,  by  which  a  settlement  might 
be  gained  under  the  above  section,  Ag. 
▼.  Chm^en  ('/nAO,  1  Q.  B.  247. 

3g2 
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year  at  the  least ;  provided  always  that  it  shaQ  not  be  necessary  to 
prove  the  actual  valne  of  such  tenement. 

The  tenement  must  be  of  the  like  nature,  mz.  separate  and  distinct 
house  or  building,  or  land,  or  both,  hired  in  the  same  way  for  a  yesr, 
and  at  the  same  rent,  10/.  in  order  to  satisfy  6  G.  IV.  c.  57,  as  was 
required  under  59  G.  III.  c.  50. 

User  or  Oeeupation  of  Tenement  rented  between  22nd  June,  1825, 
and  30th  March,  1831.]— No  distinction  is  made  by  6  G.  IV.  c.  57, 
as  to  user  and  occupation,  between  house  or  building,  and  kmd;  bat 
the  tenement,  whether  consisting  of  one  description  only,  or  of  both, 
must  be  occupied  under  the  yearly  hiring  (/)  for  a  year  ending  within 
the  hiret^s  lifetime  (m);  though  it  need  not  all  be  occupied  6y  the 
hirer,  and  any  part  may  be  underlet  by  him,  if  he  dwell  in  the  rest(s). 
So  the  occupation  is  sufficient,  if  before  the  end  of  the  year  the  tenant 
locks  up  the  house,  leaving  some  few  things  in  it,  and  removes  with  his 
family  to  his  house  in  another  parish  (o). 

If  a  separate  house  and  land  are  let  conjointly  for  a  year,  bat  the 
times  of  entering  on  and  quitting  them  be  different,  viz.  Lady-day  and 
May-day,  the  occupation  of  each  for  a  whole  year,  with  payment  of 
rent  for  a  year,  makes  an  occupation  of  a  tenement  for  one  whole  year 
sufficient  to  confer  a  settlement  under  6  G.  IV.  c.  57  (p).  A  like  re- 
sidence for  forty  days  is  necessary  under  both  acts  (q). 

Payment  of  Rent  J] — Under  59  G.  III.  c.  50,  the  whole  year's  rent 
must  have  been  paid,  whatever  its  amount  (r) ;  but  the  consequence 
being,  that  payment  of  999/.  out  of  1 ,000/.  the  year's  rent,  woaM  not 
confer  that  settlement,  while  the  payment  of  10/.  only,  if  a  whole 
year's  rent,  would,  it  was  enacted,  on  30th  March,  1831,  by  1  W.  IV. 
c.  18,  s.  2,  that  where  the  yearly  rent  exceeds  10/.,  payment  to  that 
amount  (s)  shall  be  deemed  sufficient  for  the  purpose  of  gaining  a  set- 


(I)  R.  T.  Kitworth  HareouH,  7  B.  St 
Cr.  790. 

(m)  8.  C, ;  R.  V.  CartkMiton,  7  B.  St 
Cr.  96 ;  R.  ▼.  Ditektat,  9  B.  &  Cr.  183. 
See  R,  ▼.  Crawford,  S.  P.  on  59  6.  III. 
c.  50,  ofi/e,  p.  817. 

(»)  R.  y.  JHtekMi,  9  B.  &  Cr.  176 ; 
4  Man.  &  Ry.  151 ;  R.  y.  Ore^t  Bent- 
iey,  10  B.  &  X)r.  520 ;  5  Man.  &  Ry. 
559. 

(o)  Rep.  V.  St.  hSmry  KaUndar  (JMk.), 
9  Ad.  &  £.  626;  1  P.  &  D.  497,  8.  C. 
The  tenant  offered  the  key  to  the  land- 


lady, bat  ahe  would  not  reoeiye  it  till  the 
end  of  the  year,  when  the  full  rest  vtf 
paid. 

(p)  R.  ▼.  Ormnbp  (AJL),4  B.  &  Ad. 
214 ;  and  aee  J2.  ▼.  Nwtk  OtOmikm, 
1  B.  &  Cr.  578. 

{q)  R.  y.  Ditektat  (Ink.),  9  B.  &  Cr. 
176. 

(r)  R.  T.  mhwoHk  Hmtomrt,  7  B.  & 
Cr.790;  2Han.&Ry.28i  R.Y.Stmh 
0ai§,  6  B.  &  Cr.  713 ;  H.  Y.AMfRtft 
8  B.  &  C.  27;  2  lian.  &  Ry.  21. 

(«)  This   enaetBDient   dispeasef  viu 
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tlement  under  6  G.  IV.  c.  57.  This  section  operates  retrospectively 
on  hirings  of  tenements  since  22nd  Jane,  1825  (f). 

From  22nd  June,  1825,  (viz.  the  passing  of  6  Geo.  IV.  c.  57,)  to 
30th  March,  1831,  the  year's  rent  might  be  paid  by  any  person,  and  the 
"  person  hiring  the  same  **  was  no  longer  obliged  to  pay  it  himself,  as 
under  59  G.  III.  c.  50  («).  But  this  has  been  altered  since  the  latter 
date. 

It  seems  that  payment  of  the  year's  rent,  after  an  order  of  removal 
executed,  is  sufficient  to  confer  a  settlement  since  this  act  («). 

law  of  renting  Tenement  eince  30th  March^  1831  : — viz.  Under 
Statutes  1  W.  IV.  c.  18, 1. 1,  and  4  ^  5  W.  IV.  c.  76,  s.  66.]-- By  1 
W.  IV.  c.  18,  s.  1  (which  passed  30th  March,  1831,  and  is  prospective 
only)  (y),  after  reciting  6  G.  IV.  c.  57,  it  is  stated,  '*  and  whereas  doubts 
had  arisen  with  respect  to  the  intention  of  the  legislature  concerning 
tlie  occupatioii  of  such  house,  building,  or  land,  {viz.  those  mentioned 
m  6  G.  IV.  c  57,)  by  the  person  hiring  the  same,  and  concerQing  the 
amount  of  the  rent  to  be  paid  and  the  person  paying  the  same ;  and 
whereas  it  is  expedient  that  such  doubts  should  be  removed,"  and  is 
enacted,  that  from  and  after  the  passing  of  the  act,  {viz,  30th  March, 
1831,)  no  person  shall  acquire  a  settlement  in  any  parish  or  township 
maintaining  its  own  poor,  by  or  by  reason  of  such  yearly  hiring  of  a 
dwelling-house  or  building,  or  of  land,  or  of  both,  as  in  the  said  act 
(6  G.  IV.  c.  57)  expressed,  unless  euch  house,  or  building,  or  land 
shall  be  *'  actually  occupied  under  euch  yearly  hiring/*  in  the  same 
parish  or  township,  by  the  person  hiring  the  same,  for  the  term  of 
one  whole  year  at  the  least,  and  unless  the  rent  for  the  same,  to  the 
amount  of  10/.  at  the  least  (2),  shall  be  paid  by  the  person  hiring 
the  same. 

Payment  of  Poor*s-Rates  for  a  Year  requisite.] — ^And  by  4  &  5 
W.  IV.  c.  76,  s.  66,  from  and  after  14th  August,  1834,  *'  no  settle- 


ptyment  of  a  whole  year's  rent,  if  10/. 
of  it  is  paid,  as  well  in  a  settlement 
dsimed  by  payment  of  rates  as  by  rent- 
iof  t  tenement,  Reg,  y.  Brighton  (or 
^ktkelmttone)  {Ink.),  1  Q.  B.  674. 

(0  R,  Y.  Durtlig,  3  B.  &  Adol.  465. 

(«)  R.  ▼.  Kihoorth  Hereourt,  7  B.& 
C.  790.  Thus,  letting  in  payments  by 
oveneen  of  another  parish  in  tondfide 
relief  of  paoper,  R.  t.  Tillmgham,  1  B. 
&  AdoL  180.    Secui,  if  with  frandolent 


intent  of  completing  his  settlement  in  a., 
parish,  R.  y.  8t.  8epulekr$f  Cambridge,. 
id.  924,  and  iemble  payments  by  distress.. 
See  as  to  this  the  cases  collected  2  Ad.. 
&  £.  600;  ante,  p.  818,  note  (1)  ;  R.  y^ 
Pake/Md  stoted,  poit,  p.  823. 

(«)  R.  Y.  Wiltoughbff,  4  Ad.  &  £.  152. 
SUted  posf,  p.  823»  824  ;  S.ChH.St 
M.  457,  on  1  W.  IV.  c.  18. 

(y)  R.  Y.  RMthin,  5  B.  &  Adol.  215. 

(x)  See  as  to  these  words,  p.  819. 
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niMit  shall  beacquiftd  or  completed  hy  ocmpfin^  •  trntemtmi-'wdtm^ 
person  occupying  the  same  shall  have  bee»  oj^tJiflrf  (a)  to  the  poorV 
rate,  and  shall  have  paid  the  same  ia  respect  of  sueh  tenement  for  one 
year ''  (h). 

A  settlement  may  still  be  gained,  under  3  &  4  W.  4k  M*  c.  ll»s*  6, 
by  payment  qf  poar^s-raUM^  though  the  occupier  has  beenavessed  and 
paid  them  for  part  of  the  year  only,  and  has  let  part  of  the  tenetaoit 
to  lodgers  since  1  W.  IV.  c.  18  ;  provided  hit  renting  and  oceupaiioQ 
satisfy  the  act  in  force  at  the  time  (w.  6  G.  IV.  c.  57)  (e).  So,  thsagh 
the  whole  year's  rent  be  not  paid,  if  10/.  is  (d). 

The  three  modem  acts,  59  G.  III.,  6  G.  IV.,  and  1  W.  IV.,  require 
the  same  residence  of  forty  days^  and  the  same  hiring  and  renting  for 
a  year  of  a  tenement  of  the  same  nature  and  description;  but  it  faavinf 
been  held,  under  59  G.  III.,  that  a  house  might  be  underlet  in  ptit, 
and  under  6  G.  IV.  that  a  hoose  or  land  might  be  so  underlet  the  set 
1  W.  IV.  c.  18  seems  to  have  been  intended  to  prevent  a  s^ttfemeat 
being  gained  after  any  such  underlettnig(tf). 


What  Qcciya/igit  of  the  Temement  ie  repueUe  emca  1  IF. /K.clS 
(paeeed  30lA  March,  iadl).]-*To  obtain  thiaaettlement  in  respsetof 
a  *'  dwelKng^hemee  e/f  hwH^&e^^^  it  mast  be  '*  separate  and  disU'aet'' 
within  the  dedsiona  on  these  wmds  in  6  G.  IV.  c*  57,  and.59  6. 1U« 
c.  50 ;  and  the  hirer  must  actually  occupy  for  the  year  tlie«rAo2i  of  tke 
house  or  building  whidi  he  reat8(/).  For,  if  he  underiets  any  poitiin 
of  it»  however  small,  at  however  low  a  rent,  for  any  time,  however  shorti 
so  as  by  such  underletting  to  confer  on  another  the  ri§^  to  esdaM 
occupation  of  that  part  which  is  occupied  accordingly  by  the  ledgcr» 
the  hirer  of  the  house  has  not  the  '^  actual "  ocevpaitbn  of  it  reqaind 
by  1  W.  IV.  c.  18,  and  cannot  therefore  obtain  thxe  settlement (yX 

But  an  innkeeper,  by  merely  taking  an  inmate,  does  not  exclude 
himself  from  a  settlement,  for  the  guest's  occupation  ia  his  (A);  sod 


(a)  An  oeenpler  of  ft  dweUing-bome 
wlw  pays  is  **  ftiiewed,"  tfaoagh  hii 
asae  is  not  in  the  poor  Vrftte  as  ooea* 
pier,  Jlcy.  ▼.  HiOm  (iM.),  4  Q.  B.  538. 
See  Jlif  .  ▼.  <8V.  Oleet,  Smtkmwfk  (JM.), 
pof#»  p.  826,  828. 

{h)  See  1.  88  of  tbie  eet,  ^e«l, 
wiuoh  doee  not  eeem  Mtnded  to  ep- 
ily  to  tUs  epeoiee  of  tettleiDent,  though 
ti  wordi  are  ample  enough  to  embraee 
it. 

(e)  Rtf,  ▼.  8t.  Mmy  Kehmder,  9 
Ad.  &  E.  626 ;  1  P.  &  D.  497,  8.  C. 


R 


Decided  on  a  renting  which  bcfaa  after 
die  paaiing  of  4  &  5  W.  IT.  e.  79»  ^ 
66.     SeejMt/,  pp.  826,  828. 

(d)  JBcy.  y.  BHgktw  (M.),  1  aB* 
674. 

(e)  it  T.  2>i#dhMtf,  9  B.  ft  C.  161 
(/)  See  per  Peitntm,  J.,  is  A  v- 

OtmI  OSmpoHA,  5  Ad.  ft  B.  26S. 

{jg)  R.  y.  8t.  NhkoUn,  Rockmkr,  S 
B.  ft  Adol.  219 ;  R.  y.  Si.  AW«*». 
O^hktHer,  2  Ad.  ft  B.  599. 

(A)  Per  Dmmam,  C.  J.,  2  Ad.  ft  E. 
604. 


30  XA&CH,  18dl.-<l  W.  IV.  c.  18).  823 

tbeiike  is  held  in  the  case  of  a  householder  letting  beds  or  half  beds 
by  theaighl  or  week^t),  where  he  has  access  to  and  control  over  the 
vbolt  house,  keeping  the  keys  of  all  the  rooms,  and  conferring  on  his 
Isdgefeno  other  right  thanto  the  use  of  their  beds  by  night.. 

So  it  seems  that  a  party  hiring  since  30  March,  1831,  must  pay  the 
rent  out  of  his  ova  funds,  and  have  the  eiclusive  occupation,  by  right, 
for  the  year.  A  party,  after  hiring  a  house  and  lands,  at  Michaelmas, 
1832,  for  a  year,  at  30/.,  occupied  for  the  year,  but  assigned  during  his 
occnpation  all  his  peisenal  estate  soever,  in  trust  to  cultivate  the  lands 
as  kiog  as  the  crops  then  growing  should  remain,  and  to  sell  the  stock, 
aDp8,&e.  and  receive  the  amount  of  the  valuation  to  be  made,  as  between 
outgoing  and  incoming  tenant,  at  quitting  the  land ;  and  the  trustee 
vai  to  be  posnssed  of  the  monies  on  trust,  invt,  to  pay  the  expenses, 
next  to.pay  the  rent,  taxes,  &c.  accrumg  during  the  continuance  of  the 
trails^  and  next  to  pay  the  paupec's  creditors,  parties  to  the  deed. 
Daring  the  year  the  trustee  sold  the  stock,  effects,  and  crops,  which 
were  cut  and  carried  off  by  the  purchasers ;  after  which  he  paid  the 
iSBt  for  the  yeart>ttt  of  the  mmey  thus  produced.  The  pauper  by  him- 
loif  or  hie  family  occupied  the  house  for  the  rest  of  the  year.  Held,  that 
lie  oblained  no  settlement,  as  he  had  neither  paid  the  rent,  nor  had  an 
undivided  occupatioor  for  ^  year  (A). 

It  has  been  held  under  this  act,  that  no  settlement  is  gained  by  oc- 
cupying the  same  tenement  .for  a  continuous  year,  the  occupation 
during  part  of  that  year  being  under  one  hiring  for  a  year,  and  during 
the  remainder  under  another  similar  hiring  (/).  If  a  tenant  from  year 
to  year  lets  from  year  to  year,  and  then  gives  up  his  own  interest  to 
the  landlord  paramount  by  verbal  agreement,  and  the  tenant  in  posses- 
sion afterwards  verbally  agrees  with  the  landlord  to  become  his  tenant 
^m  year  to  year,  such  last  agreement  is  a  new  hiring,  and  puts  an 
end  to  the  former  hiring  as  under-tenant  (m). 

Papneftt  of  Rent,  8fc.  tince  30th  March,  1831,  under  1  W.  IV. 
c.  18.] — Pauper  hired  a  house  in  W.,  from  Michaelmas,  1832,  to 
Hlchaelmas,  1833,  at  a  yearly  rent  of  17/. ;  occupied  it  for  the  whole 
^ear,  and  on  July,  1833,  paid  half  a  year's  rent,  8/.  lO^.  He  continued 
to  occupy  till  6th  December,  1833,  when,  becoming  chargeable  to  the 


(0  12.  V.  tt.  OUu4u.iMe*Fkld$r  4  (/)  B.  v.  Btmiufy  (jM.),  1  Ad.  &  E. 

^  k  E.  495.  136.    See,  bowerer,  £cy.  y.   Okawion 

W  B.  T.  Pak^Md,  4  Ad.  &  B.  612 ;  (/iiA.),  ante,  p.  819. 

•^Mted  to  in  CU  Bi  11  N«»t.  1840,  JUf.  (m)  Id. 
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parish,  he  was  removed,  with  his  fttmily,  to  B*  The  order  was  appealed 
against.  Pending  the  appeal^  viz.  the  next  day,  7iii  December,  his 
family  returned  to  their  old  house  at  W.,  as,  on  the  8th»  did  the 
pauper.  All  staid  there  till  27th  January,  1834*  On  1 1th  December, 
1833,  pauper  paid  the  half-year's  rent  due  on  the  precedbg  Michael- 
maS)  with  8/.  lO^.  which  he  had  borrowed.  On  Ist  January,  the 
appeal  was  confirmed  by  the  sessions  on  the  merits.  On  27th  January, 
pauper  and  his  family  again  went  to  B.  and  were  remored  back  to 
W.  The  question  was,  whether  he  gained  a  settlement  in  W.  subse- 
quent to  the  order  of  6th  December,  1833?  Held,  that  the  pauper 
had  gained  a  settlement  in  W.  at  the  time  of  the  payment  of  the 
arrear,  though  after  the  year  had  elapsed ;  for  payment  being  the  last 
requisite  to  be  fulfilled,  completed  the  settlement ;  and  the  confirmatioD 
of  the  order  of  removal  showed  only  that,  as  he  had  not  completed  a 
settlement  at  the  time  of  the  order  made,  he  was  again  remofable 
to  W.  (n). 

Effect  of  the  above  Acts  an  Incomplete  SettUmentsJ] — Settlements 
in  progress  of  acquisition  at  the  time  of  the  passing  any  of  the  above 
acts  may  be  established,  if  the  requisites  of  the  last  act  be  complied 
with  as  far  as  possible,  after  it  comes  into  operation  (o)* 

As  to  stating  this  settlement  on  examinations  and  grounds  of  appeal, 
see  antey  sections  2  &  3  of  this  Chapter. 


SECTION  IX. 

Of  Settlement  by  Patmekt  or  Parochial  Taxes. 

The  reason  why  payment  of  parochial  taxes  confers  a  settlement  is, 
that  a  parish,  by  rating  a  man,  admits  that  he  is  a  parishioner  (f ). 
The  history  of  this  settlement  is  curiously  diversified.  Long  and  often 
on  the  verge  of  extinction,  it  has  always  been  revived  by  the  unforeseen 
result  of  the  various  acts  intended  to  destroy  it.  It  originated  in  1691, 
with  the  enactment  (g),  that  if  any  person  who  shall  come  to  inhabit 
in  any  parish,  shall  be  charged  (r)  and  pay  his  share  {$)  towards  the 

(ft)  IL  T.  WiUoMgMy,  4  Ad.  &  E.  T.  R.  628. 
143;  5  N.  &  M.  457,  S.  C.  (f)  3  W.  &  M.  e.  11,  s.  6. 

(o)  See  per  Bojfley,  J.,  R,  v.  JXt'  (r)  See  i^fra. 

cheat,  9  6.  &  C.  182,  183 ;  IL  y.  St.  ($)  Fkyment  of  one  poor's-fate  nd 

Nieholaa,  Qklekater,  2  Ad.  &  E.  599.  chorch-rate  held  ralBeieiit,  A  ▼•  Op^ 

(p)  R.  T.  Llangammarek  {Ink.),  2  mMow,  Bvrr.  S.  C.  522 ;  1  Bla.  R.  4«S. 
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jmUic  taxes  or  levies  {t)  of  the  parish,  he  shall  be  adjudged  and  deemed 
to  have  a  legal  settlement.  Under  this  act  a  settlement  was  acquired 
by  forty  days'  residence  on  a  tenement  of  whatever  yearly  value,  after 
being  rated  to  any  parochial  tax,  as  the  land-tax,  or  the  poor  or  church 
rate  (tt);  not  including  a  watch  rate(«),or  assessed  taxes  (y).  But  when 
this  kind  of  settlement  was  at  length  limited  to  payments  of  parochial 
rates  in  respect  of  tenements  of  the  yearly  value  of  10/.,  removals  on 
this  ground  fell  into  disuse,  and  the  settlement  became  in  a  degree  con* 
foanded  with  that  obtained  by  renting  a  tenement,  the  same  condition 
precedent  being  required  in  both  cases  (x).  However  as  soon  as  69 
6.  III.  c*  50  imposed  special  restrictions  on  the  right  of  obtaining  a 
flettlement  by  renting  a  tenement,  the  settlement  by  paying  parochial 
rates  or  levies  was  again  noticed  and  resorted  to ;  for  it  often  happened 
that  a  party  had  pakl  one  or  more  of  the  '*  public  taxes  or  levies  "  (t.  e. 
the  taxes  raised  within  the  parish  (a))  in  respect  of  a  tenement  of  the 
yearly  value  of  10/.,  as  pointed  out  by  35  G.  III.  c.  101,  s.  4,  diough 
he  had  neither  hired,  nor  held,  nor  paid  rent  for  a  year,  as  required  by 
59  6.  III.  c.  50 ;  and,  in  such  a  case,  though  he  gained  no  settlement 
hy  renting  the  tenement,  he  would  still  acquire  one  by  having  contri- 
buted to  the  parochial  burdens.  The  result  of  this  unforeseen  circum- 
stance was,  that  an  act  which  had  been  passed  to  shut  one  avenue  of 
litigation,  opened  another  scarcely  less  fruitful.  Nor  has  the  act  of  22nd 
June,  1825  (6),  by  which  the  settlement  by  paying  parochial  rates  for 
any  tenement  "  not  being  the  party's  own  property  *'  is  expressly 
narrowed  to  the  same  conditions  as  that  by  which  the  settlement  in 
respect  of  renting  a  tenement  may  be  acquired  under  that  act,  prevented 
new  cases  of  establishing  this  settlement  in  a  manner  which  bears  a 
strong  resemblance  to  the  result  of  59  6.  III.,  just  above  men- 
tioned. For,  in  a  case  where  the  occupation  of  a  tenement  of  10/. 
yearly  value  was  such  as  to  satisfy  6  G.  IV.  c.  57,  it  was  held, 
that  though,  as  the  hiring  had  taken  place  after  the  passing  of  1  W. 
1^.  c  18,  and  in  consequence  of  the  underletting  of  a  part,  no  settle- 
ment could  be  gained  under  that  act  by  renting  the  tenement,  still 
it  might  be  acquired  by  payment  of  the  parochial  rates  in  respect 


(0  McttM  **  the  taxes  rsiied  within 
tbe  iMrifh."    SeejMt^  p.  826. 

(«)  R.  Y.  Bromley,  Burr.  S.  C.  75 ; 
■0  held  on  aoconnt  oif  the  notice  of  in- 
l^tucy  uiBiDg  by  the  putj  heving 
^^ccik  asieteed  and  paid  the  rate.  Per 
^iiy,  J.,  8  B.  &  C.  6«3. 

(«)  R.  V.  CkrUiekurek,  LontUmt  8  B. 
«i  Cr.  660. 


(y)  43  6.  III.  c.  161,  s.  59. 

(jr)  35  G.  III.  e.  101,  t.  4.  The 
iole  olject  of  this  act  waa  to  relieve  poor 
penons,  likely  to  become  chargeable, 
from  being  liable  to  removal  before  they 
actnallT  were  ao.  See  4  Chitty'a  Bom, 
28th  edit.  761,  n. 

{a)  See  p.  826. 

(ft)  6  6.  IV.  G.  57,  a.  2.    See  p.  819. 


826 


8SXTLBMIVT  BY.  PATIW&  PABOCHUlL.  TM 


of  it  (c).  Thi«  important  deeision  appears  by  a  tidawiML  to.  nadtt 
augatory  tlio  stnet  enaatmentt  of  1  W.  IV.  c.  L8 ;  aa  ia  nearly  avcry 
caae  the  hoiiaebolder  who  lata  ledgingi  haa  beeo  rated  to  and  pad 
paroohial  latea. 

Between  the  22nd  June,  1796j(the  time  of  paaaing  36  6.  ULc  IQl,) 
and  22nd  June,  1825  (when  6  6.  IV.  c.  57  paased,)  a  eettkiBent  might 
be  gained  by  residing  in  a  padah  forforty  days  after  being  nted  and 
paying  parochial  taxes  in  respeei  of  a  tenement  there,  of  the  anaaal 
¥abie  of  IQL  or  more  (d),  though  not  rated  at  lOI.  (e),  if  idl  the  forty 
days  were  aubaequent  to  such  payment  (/)« 

Smoe  22od  June,  1825,  we  have  seen  {mUB^  p.  819)  that  by  6  0. 
IV.  c.  57,  a.  2,  no  settlement  can  be  gained  by  payment  of  **  pamshisl 
nftes  "  for  any  tenement  not  being  the  party's  own  ptopeity,  uale«  it 
answers  the  requisites  of  that  act.  The  woida  *^  paroehiid  rsies**  is 
that  act,  and.''  public  tnasa  or  leries  "  of  a  town  or  parish  ''in  3  W.& 
H.  c.  11.  s.  6t  mean  the  same  thiag,  viz.  the  taaes  and  levies  coDeeied 
withb  a.  pnrish,  sneh  as  poor's  rate,  church  rate,  land  tax:(^).  igw 
theworda"churgedwilh"in  3  W.  &  M.  c.  ll,s.&,  mid^'asMHsd 
to"  in  4  dB  5  W«  IV.  c  76,  a.  66,  are  construed  aiilBn( A);  aoeofdiDgir 
the  occupier  of  a  tenement,  who  claims  a  settlement  by  paysMat  (d 
parochial  taxes  in  respect  of  it  mnat  be  "  charged,  with'*  an  well  sspsy 
a  parochial  rate  er  taar.(t)» 

We  faasn  seenthat^  since  aOth  Mareh,  1831,  it  is  sufficient,  iutvder  is 
claim  a  settlement  in  this  right,  or  in  that  of  rentmg^  n  teneasent,  if  ItU* 
of  the  year^srentis  paid  (A).  AU  that  is  requisite  now  is,  that  thspsridi 
shall  rate  (i,  s.  assess  or  charge)  the  occupier,  ao  as  to  show  tbrandvei 
awme  that  he  is  n  the  parish,  and  that  he  should  pay  tmauehialiDg(/); 
so  that  being  so  rated,  whether  he  occupy  rent  ires  in  incrgims  of  mhffy 


(e)  H.  T.  iSIMt  ZlMMml,  e  Ad.  &  E. 
308 ;  1  N.  &  P.  453,  8.  C.  So,  thoush 
not  only  had  1  W.  IV.  o.  18  not  be«B 
osnplied  widi  at  to  MimU  oeenpaHon 
of  the  whole  by  the  tenant ;  bat  he  had 
not  been  asaesied  to  or  paid  poor't-ntei 
for  the  wAote  year,  JRey.  ▼.  8t.  Mmy 
Kalendop^  9  Ad.  &  B.  626;  1  P.  &  D. 
A^1,8.C.  See  pp.  822, 828.  N.B.the 
ooeapation  vnder  6  G.  IV.  e.  67,  was 
oonplete,  bot  the  taldag  waa  losfaftw 
I'W.  IT.  0.  18.  lae  caae  aaena  re* 
aarlnble. 

(d)  R,  ▼.  Pwryn,  4  B.  &  Ad.  224|  I 
N.  &  M.  74 ;  R,  t.  8t.  Pmken»i  2  B.  & 
0.128. 


I 


f)  £.  T.  Jttsfatesd»  7  B.  ft.a  6I7. 

)  It  ▼.  nijmmemtk,  JM  (M.),  I 
B.  *  AdoL  241  s  Ji  T.  iiMQ^  Bv.  &  C. 

826;  IL  T.  Jtim^Uad,  7  B..&  Cr.  607, 
church  i^rate.  At  to  watefa-fite,  Ae.,  •>• 
p.  825. 

(*)  See  Ay.  T.  Hakm  (M.),  4  Q. 
B.  538 ;  12  L.  J.  (M .  C.)  106,  Mte.  P- 


(0  Hit-  ▼•  'tt.  Oimm,  amihimk,  13 
L.  J.  (M.  C.)  161 ;  &  ▼.  Bmmtim, 
Borr.  Set.  C.  88. 

(k)  Reg.  T.  BrtgMm,  mde,  p.  821. 

(I)  Sao  judsvaaft  oT  eonct  in  A  ▼* 
Hegfttrd,  Lower,  1  B.  &  Ad.  Tfc 
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dEfrfrom  hislaniUofd^  or  is  a  tenant,  properly  so  callad,  viz,  readering 
rent,  or  whether  after  himself  paying  the  rates  he  is  allowed  them  in 
aecoant  with  hisilandlordy  is  immalerial(Ni).  Since  6  G.IV.  c.  67,  he 
need  not  reside,  footy  days  in  the  parish  alter  payment  of.  such  a 
rate  (n). 

If  the  premisea  are  rated  and  the  rale  paid,  the  occupier  need  not  be 
actnaUy  named  on  the  rate  or  assessment  itself  (o).  The  assessment 
will  be  good  if  the  tenement  ocenpied  or  the  occupier  are  so  described  as 
to  ihow  that  the  parish,  though  ignorant  of  his  name,  are  aware  (e.  g.  by 
collecting  rates  from  him)  that  he  is  in  hci  the  occupier  {p).  If  both 
landlord's  and  tenant's  names  appear  on  the  rate,  the  presumption  is  that 
tbe  tenant  i»  ustended  to  be  rated  till  the  contrary  is  diown  to  the 
sessions  (q). 

But  where  land  hired,  taken,  or  inclosed  under  acts  for  relief  of  the 
poor  (r),  is  let  by  parish  officers  to  a  poor  inhabitant,  he  shall  not  gain 
a  settlement  by  reason  of  his  paying  parochial  taxes  for  it,  either  alone 
or  with  any  other  land  or  tenement  (<). 

Etfidence.] — ^This  settlentent  cannot  be  established  by  eyidence  of 
psymentonly  without  the  production  of  the  rate,  or  accounting  reasonably 
for  its  non-production  after  notice  g^ven  to  the  parish  officers  to  produce 

it  (0. 
We  have  seen  that,  by  4  &  5  W.  IV.  c.  76,  s«  66,  {ante,  p.  821), 

DO  settlement  shall  be  acquired  or  completed  by  oecup^fing  a  tenement 

unless  the  person  occupying  the  same  shall  have  been  aneued  ta  the 


(m)  R.  T.  Heitford  {Lower),  1  B.  & 
A4oL  75.  Nw  B»  There  wee  no  ofrefw 
Hunt  by  the  lindlord  to  pay  the  rates; 
occaiionally  he  paid  in  the  first  in- 
■tuee  a  rate  aaeeMed  on  Us  teaanl; 
Imt  it  was  oonildered  by  the  court  that 
the  rates  were  in  het  paid  by  the  te- 
nant himself.  Per  Lord  Dmrntm  on 
tke  case  beinc  dted  in  Jt0g,  t.  Brktge^ 
wUer  (Ma^orj,  10  Ad.  &  E.  68.  In 
Ay*  ▼•  Souik  KUomgt&H  (JM.),  5  Q. 
B.  216;  12  L.  J.  (M.  C.)  3,  pauper 
occupied  premises  at  a  yearly  rent  under 
an  cptcMcn/  bp  which  the  landlord  woi 
to  pajfoU  ratn.  The  rent  was  higher 
on  that  account.  Fkuper  was  asscuised 
to  the  poor  as  occupier,  but  the  landlord 
•Iways  paid  the  rate.  Held,  that  pauper 
^  not  gain  a  settlement  by  being 
charged  with,  or  assessed  to,  or  paying 
the  poor's  rate  under  stat.  4  W.  &  M. 


c.  11,  s.  6,  or  4  &  5  W.  4,  c.  76,  s.  55. 
See  A  t;  ITee^^  2  Eael,  68. 

(»)  B.  y.  Bmgitead,  7  B.  &  C.  607* 
relied  on  arguendo,  9  Ad.  &  E.  628. 

(o)  Beg,  T.  Hnime,  ngmh  p.  826 1 
R.  y.  WakaU,  Gald.  35. 

(p)  R.  y.  Waletdl:  <<  late  Lowbridge's 
house,"  held  suiBcient  rating  coupled 
with  payment,  though  setnal  oceupier 
not  named.  See  R*  ▼.  LUmgammareh^ 
2  T.  R.  628. 

(a)  Per  BuUer,  J.,  in  Jl.  t.  Ramham, 
5  T.  R.  240. 

(r)  Vis,  59  6.  III.  c.  50,  as  amended 
by  1  &  2  W.  IV.  c.  42,  and  c.  59,  as  to 
crown  lands. 

(«)  1  &  2  W.  IV.  c.  42,  s.  5 ;  and  c. 
59,  s.  2. 

(0  R,  y.  Coppull,  2  Eist,  25,  cited 
by  Patteeon,  J.,  in  R.y,  Steele  Fftz- 
paine. 
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poor's  rate,  and  shall  have  paid  the  same  in  respect  of  such  tenement 
for  one  year. 

This  enactment  leaves  the  settlement  by  payment  of  rates  on  the  same 
footing  as  before^  viz,  under  3  &  4  W.  dc  M.  c.  1 1,  s.  6.  Thus  if  an 
occupier  is  assessed  to  any  **  rate  *'  («.  g»  the  poor's  rate)  in  respect  of 
his  tenement,  and  pays  it,  and  resides  in  the  parish  for  forty  days  after- 
wards, he  will  gain  a  settlement,  whether  he  be  rated  for  or  pay  any 
other  parochial  tax  or  not,  if  the  tenement  in  respect  of  which  he  is 
rated  will  satisfy  6  G.  IV.  c.  57,  s.  2,  and  that  act  is  in  other  respecU 
complied  with ;  whether  the  actual  occupation  impoaed  by  1  W.  IV.  c. 
18  is  fulfilled  or  not  (tc). 

As  to  stating  this  settlement  in  examinations  and  grounds  of  appeal, 
see  ante,  sections  2  &  3  of  this  Chapter. 


SECTION  X. 
Of  Settlemext  by  Estate. 

Before  1722,  a  person  who  enjoyed  a  legal  or  equitable  estate,  of 
whatever  value,  gained  a  settlement  by  forty  days'  residence  in  tbe 
parish  where  it  lay  (v),  for  it  was  never  meant  to  banish  men  from  the 
enjoyment  of  their  own  lands  (w).  In  that  year  it  was  enacted  by  9 
O.  I.e.  7,  that  no  person  or  persons  shall  be  deemed  to  acquire  a 
settlement  in  any  parish  or  place  by  virtue  of  any  **  purchase  of  soy 
estate  or  interest  in  such  parish  or  place,  whereof  the  consideration  for 
such  purchase  doth  not  amount  to  the  sum  of  30/.  bond  fide  paid,  for 
any  longer  or  further  time  than  such  person  or  persons  shall  inhabit  in 
such  estate,  and  shall  then  be  liable  to  be  removed  to  such  parish  or 
place  where  such  person  or  persons  were  last  legally  settled,  before  the 
said  purchase,  and  inhabitancy  therein." 

This  act  therefore  confines  the  acquisition  of  a  permanent  settlement 
by  estate  acquired  by  payment  of  money  to  estates  for  which  30/.  has 


(«)  lUg.  y.  St,  Mary  Kaltndar,  tmte, 
pp.  822,  826.  See  R.  ▼.  JUng$ttadf  7  B. 
&  C.  607,  relied  on  arguendo^  9  Ad.  & 
E.  628. 

N.  B.,  in  R,  T.  St,  Maty  KaUndar^ 
more  than  one  of  MTeral  poor'i-rates 
made  daring  tbe  year  wai  paid,  bat  one 
was  left  unpaid.  No  aisesiment  to  or 
payment  of  any  other  rate  was  shown. 
InJ^.  y.  8t.  OUne,  S^utkwark  (Hh,), 


13  L.  J.  (M.  C.)  161,  the  grooaa 
of  appeal  was,  that  paaper  "  had  psid 
one  or  more  of  the  parochial  rates  or 
taxes  in  respect  of  tbe  said  hoose,"  tod 
was  not  qaeationed  on  that  point 

(v)  R.  y.  Deddmgtom,  Stra.  1193;  2 
B.  &  Adol.  877. 

(w)  Per  Lord  Bbtt,  Ryit^  and  Av- 
rov,  Salk.  524. 
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been  paid  by  the  purchaser,  but  leaves  the  settlement  by  estates 
obtained  in  other  ways  as  before.  In  all  cases,  therefore,  the  first 
question  is,  Whether  an  estate  of  the  nature  proposed  confers  a  settle- 
ment ?  and  if  it  is  suggested  that  the  consideration  money  was  under 
30/.  other  questions  may  arise,  e*  g.  Is  the  estate  within  the  restriction 
of  9  G.  I.  c.  7,  as  acquired  by  purchase  ?  Next,  if  it  is,  was  the  con- 
nderation  for  the  purchase  of  the  amount  contemplated  by  the  statute  ? 
If  these  questions  are  decided  against  the  settlement,  a  further  question 
may  arise,  whether,  though  no  permanent  settlement  is  acquired  by 
estate,  the  party  may  not  be  so  connected  with  it,  as  to  be  irremovable 
during  his  possession. 

What  amount  of  Estate  will  confer  this  Settlement  with  regard  to 
9  G.  /.  c.  7.] — ^The  estate  must  be  an  interest  issuing  out  of  realty,  so 
that  an  annuity  charged  on  personalty  confers  no  settlement  («).  A 
right  of  common  actually  enjoyed  may  confer  it;  but  where  the  freemen 
of  a  borough,  acquiring  their  freedom  by  descent,  had,  simply  as  such, 
and  during  residence  in  the  borough,  a  right  of  pasturage  over  a  moor, 
with  the  privilege  of  cutting  turf,  it  was  held  that  a  freeman  residing  in 
the  borough  who  had  never  exercised  his  right,  or  had  commonable 
cattle,  had  not  any  estate  which  rendered  him  irremovable,  but  a  mere 
inalienable  franchise,  which  would  not  suffice  (y).  The  like  was  held  in 
the  case  of  a  burgess  of  a  borough,  entitled  as  such  to  receive  a  share 
of  the  rent  of  corporate  land  (2).  But  the  nature  of  the  tenure  is  im- 
material ;  nor  is  the  duration  of  the  estate  material,  provided  it  is  of 
sufficient  permanency,  and  so  conferred  by  will  or  otherwise,  as  to  ensure 
to  the  party  residing  a  right  to  remain  for  forty  days  (a).  Thus  it  may 
be  a  freehold  estate  in  fee  (6),  or  for  life  (c),  or  a  copyhold  (<i),  in 
dower  (e),  a  leasehold  interest  determinable  on  lives  (/),  or  for  a  term 
of  years  (^),  (which  includes  a  tenancy  from  year  to  year  (^),  or  for 
even  half  or  a  quarter  of  a  year)  (t),  or  an  equitable  estate  {k) ;  but  not 


(«)  JR.  ?•  Stoekley  Pomroy,  Barr. 
S.  C.  762. 

(y)  R.  T.  Wariwartk,  1  M.  &  S. 
473. 

{*)  JR.  T.  Bei/ord  (Inh.),  10  B.  &  Cr. 
v4. 

(a)  See  R.  t.  Caumgton,  2  B.  &  Ad. 

874. 

{b)  jR.  T.  Great  Farrmgdon^  6  T.  R. 
520. 

(e)  JR.  Y.  8h€H9ton,  Borr.  S.  C.  468. 

W  See  2  Nolan,  71 ;  R.  y.  Hodden- 
A«K  (/nA.}>  15  East,  463,  even  before 


a? 


admittance ;  R.  ▼.  Thrunrou,  1  Ad.  St 
E.  126. 

(#)  R.  y.  Pmnawiek,  Bnir.  S.  C.  783 ; 
R.  V.  Nortkweald  Baeeet,  2  B.  &  C.  724. 
')  R.  ▼.  Marwood,  Burr.  S.  C.  386. 
f)  Murphy  y.  Grandborough,  Stra. 
97.  See  2  Adol.  St  E.  536;  1  B.  & 
Adol.  750. 

(A)  3  T.  R.  13;  Hoe  <r.  Shore  y. 
Porter, 

(0  Litt.  8.  67 ;  Co.  Lit.  54  b.;  5  B. 
St  Adol.  768,  Doe  d.  PhiUipe  y.  Roe, 

{k)  Dong.  767,  R.  y.  Wioelingham. 
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a  neie  tenancy  at  will  {k)y  or  an  eUate  in  rtdnunder  or  rerennn  (i), 
or  an  annuity  though  specifically  charged  on  an  eelate  (m). 

If\fening  Original  TitU  from  L<mg  PoficmoK.] — Ix  is  not  neces- 
sary that  strict  proof  of  an  indefeasible  title  should  be  giren  as  in  eject- 
ment ;  for  if  the  party  has  had  twenty  years'  undisturbed  poesessbn,  or 
eren  rather  less  by  a  few  weeks,  without  any  aokaowledgmmt^the  po§- 
sessiou  is  a  sufficient  title  from  which  to  preaume  a  grant,  though  it  had 
its  origin  in  wrong  (n).  Thus,  where  a  ^sottage  was  built  on  the  waste 
thirty  years  before,  and  had  descended  to  the  daughter,  the  Jord  making 
no  claim,  it  was  holden  to  be  a  sufficient  title  to  found  a  settkaent(o). 
Again,  where  a  party  or  his  son  has  resided  for  twenty  years,  within  a 
ifew  wedEs,  en  an  estate  as  given  by  a  TelatiTe,althoaghtheiebeiio  proof 
of  any  conveyance,  yet  a  settlement  will  be  gained;  for  *'  the  stnct 
sules  which  pfevail  on  the  trials  of  ejectments  ought  not  to  be  applied 
«to  settlement  cases ; "  and  under  such  oiroumstaooes  a  conveyaaee,  if 
necessary,  might  be  psesumed  (p).  The  fbUowing  4sues  -fin^ur  illua- 
tnte  this  principle. 

The  grandfather  of  a  pauper  had  ^rlMn  to  his  father,  (but  it  didvot 
•appear  in  what  manner,)  thirty  years  ago,  a  piece  of  land,  on  winch  he 
boih  a  house,  and  lived  in  it  several  years  with  his  fiunily,  of  which  the 
.pauper  was  one,  and  then  removed  into  a  third  parish  with  his  asid 
family,  Hved  there  some  years,  and  let  to  a  tenant  the  aforesaid  hooie 
which  he  had  built.  Ten  years  ago  he  returned  to  his  said  house,  and 
.'has  resided  in  it  ever  sinee,  never  having  {utid  any  tent  or  acknowledg* 
ment  for  it.  The  pauper  was  part  of  his  father's  family  at  the  time  the 
house  was  built,  and  continued  so  for  fifteen  years  afterwards,  when  he 
.married,  left  his  father's  fiimily,  and  never  returned.  Pauper  wan  thai 
emancipated  before  his  father  had  obtained  a  perfect  title  from  a  pos- 
session of  the  house  m  question  for  twenty  yean;  and  it  was  aaid  thst 
as  here  was  a  mere  naked  possession,  but  no  title,  he  was  not  isveasev* 


{k)  IL  ▼.  Widworthy,  Bvr.  8.  C. 
109 ;  1  B.  S(  Adol.  750.  See  1  Ad.  $t 
E.  530. 

(/)  il.  ▼.  WUUm^Mf  wUk  ShotMp, 
10  B.  &  Cr.  62;  Jl.  ▼.  JlfN^feni,  9  B. 
&  Cr.  218 ;  R  ▼.  RaHnpttm,  4  T.  R. 

177. 

(m)  B.  ▼.  Stoekkf  Pomr^y,  Burr. 
get  C.  762  ;  Jl.  t.  MeiHmm,  id,  244  ; 
Stra.  1225. 

(n)  R.  ▼.  BmiUrtfm,  6  T.  R.  554, 
wliera  Lord  ITMfon  cites  IFUmoI,  J*«. 
dieloB,  tint  the  etriot  ndes  which  pre- 


^rall  on  tiie  triali  of  cjeotaenti  oi«;ht 
not  to  be  applied  to  ■ettlement  caiei; 
bat  see  SL  ▼.  dew  ifayg,  10  B.  1^  Cr. 
747, poit s  alto  Do€  d,  WUikuT.  Ckm- 
kmd  (Mrn^dt),  9  B.  &  C.  M4 ;  and 
2  M.  &  W.  503.  PocMMion,  to  coidbr 
«  right,  mvat  beadfaieeegainitapanoii 
haTing  a  legal  titie,  per  LUtUd^,  J^ 
in  H.  ▼.  Ok^fbtd  .Vttipatef  (JUI«),  1  B. 
&  Adol.  259. 

fo)  AwkkfHHt  ▼.  Wlfiti^,  Siva.  608. 

>)  B.  ▼.  SMilMea,  6  T.  m.  654. 


t 
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able  ttU  twenty  years  had  elapaed,  End  had  not  acqumd  a  tettkamit 
by  his  residence  in  it.  But  it  was  held,  Hwt,  as  **  he  was  in  fiir  fiftesii 
years  noder  sons  tiiiB  or  otktr^  and  has  continoed  -in  -pnsanmiion  'for 
fifteen  yeei*  more,  and  up  to  the  present  thne,  it  mast  therefore  he 
ia/^rrecl  tbmt  the  hnkm  had  a  title  at.  the  former  period,  by  the  gift  of 
his  grandlktlier  "  {q). 

A.  being  seised  in  foe  of  a  close  of  land,  gave  a  small  piaee  without 
writing  to  B.,  who  built  a  cottage  there  and  inhabiDed  it  for  fifteen  years- 
A.  then  tdd  him  he  had  sold  the  land  to  C.  and  baraig  asked  B.  to  give 
Hm  possession,  and  sell  him  his  right,  agreed  to  give  him  3/.for  givii^ 
possession,  B.  taking  thematerials.  B.  pulled  down  the  oottage^  carried 
away  the  materials,  and  delivered  possession  to  C.  Held,  that  B*,  being 
mere  tenant  at  will  to  A.,  did  not  gain  any  settlement  by  estate,  in  re- 
spect of  his  andisturbed  posscsskm  for  less  than  twenty  years  (r)« 

The  husband  ofa  pauper  being  settled  in  parish  A.,  enclosed  a  small 
piece  of  waste  land  in  parish  B.  from  a  oomnen  in  1800t,.and  held  and 
eahivated  it  till  Christmas,  1827,  when  he  conveyed  it  by  deed  to  a 
Intyer,  He  had  not  lived  in  parish  B.  till  1835,  when  he  jreraoved  into 
it,  and  in  18tl6,  bnik  a  hut  on  the  land,  where  he  lived  a  year  anda 
half.  In  1806,  1811,  and  1817,  tiie  parish  officers  and  freeholden 
perambulated  the  parish,  in  order  to  marie  their  boundaries  and  assert 
their  rights  of  common.  On  these  occasions  they  puUed  up  a  part  of 
die  fenoe  of  the  land  so  enclosed,  dug  np  part  of  the  bank,  and  rode 
through  the  enclosure.  In  1820,  or  1822,  similar  acts  were  done  on  a 
perambulation  made  by  order  of  the  lord  of  the  manor*  Held,  that 
tt  no  acknowledgment  had  ever  been  paid  for  the  land  to  the  lord, 
there  was  an  adverse  possession,  notwithstanding  the  acts  of  inter* 
mption,  so  that  the  pauper's  husband  gained  a  settlement  in  B.  by 
estate  {$). 

A.  enclosed  an  acre  of  land  from  a  common  and  built  a  house  on  .it, 
for  which  the  parish  gave  him  materials.  Fourteen  years  after,  he  gave 
without  writing  part  of  the  land  thus  enclosed  to  B.,  who  built  a  cottage 
on  it,  and  afterwards  enclosed  a  further  portion  of  the  common,  and 
occupied  the  whole  premises  thus  given  for  about  sixteen  years.  During 
that  time  the  copyholders  in  their  septennial  perambulation  to  break 
down  the  fences  of  encroachments  on  the  common,  twice  broke  down 
the  fence  between  the  common  and  the  land  newly  enclosed  by  B.  (the 
fence  between  it  and  the  old  enclosure  by  A.  having  been  previously 


^,  R.  v«  CUbw,  3  H.  &  8.  32.  747. 

r)  R^  T.  Ckmo  MMgna,  10  B.  &  Cr.         («)  32.  v.  Waobmm,  10  B.  &  Cr.  846. 
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removed),  and  passed  over  that  part  which  had  been  enclosed  by  B. 
Hdd.  that  B.  had  a  settlement  by  esUte  (<)• 

After  seventy  years*  possession  of  land  inclosed  from  a  waste  with- 
out interruption  by  the  lord,  the  lord  broke  down  the  enclosure  and 
then  brought  ejectment  Held,  that  if  there  was  sufficient  evidence 
from  which  to  presume  a  licence,  the  breaking  the  inclosuie  was  a 
sufficient  countermand  of  it  (tc).  Where  a  possession  began  under  a 
tenancy  at  will  in  1807,  and  continued  till  1831,  without  making 
any  acknowledgment  to  the  lessor,  and  in  1833,  3  &  4  W.  IV.  c.  27, 
ss.  2  and  7  passed,  it  was  held  that  the  possessor's  heir  ai  /aio  acquired 
no  right  to  the  land  against  the  original  lessor  and  those  claiming 
under  him  (x). 


Pasussum  and  Residence  undisturbed  far  more  than  Forty  Days 
under  a  Claim  of  Title  without  FraudJ] — J.  F.,  being  seised  in  fee  of 
a  cottage,  demised  the  same  to  the  overseers  of  the  poor  of  the  parish 
(for  the  legal  consideration  of  5s.  and  the  moral  one  of  having  received 
great  assistance  from  them),  for  one  thousand  years  at  a  pepper-eom 
rent,  and,  with  some  intervals  of  absence,  continued  to  reside  in  it  till 
his  death.  A  short  time  before  his  death,  with  the  consent  of  the  over- 
seers, his  daughter  and  heiress  came  to  take  care  of  him,  and  resided 
with  him  till  his  death,  and  having  continued  there  for  about  six  weeks 
after,  was  found  there  by  her  husband,  who  laid  claim  to  the  cottage  in 
her  right.  The  overseers  having  mislaid  the  conveyance  to  them,  took 
no  steps  to  dispossess  the  paupers,  till  it  was  found  some  years  after. 
The  single  question  was  on  the  effect  of  the  residence  of  more  than  forty 
days  on  the  premises,  under  a  claim  of  some  title,  and  without  fraud. 
Bayley^  J.,  in  delivering  the  opinion  of  the  court,  said,  *'  For  any  thing 
that  appears  to  the  contrary,  the  husband  of  the  pauper  believed  he  had 
some  right  in  the  premises ;  and  the  parish  officers,  who  alone  could 
gainsay  that  right,  took  no  steps  to  oppose  his  occupation,  but  acquiesced 
(from  whatever  cause  matters  not)  for  some  years.  This  b  no  case  of 
fraud,  nor  has  any  been  found  ;  and  no  measures  having  been  taken  by 


(/)  n.  T.  P«M«r,  3  B.  Sr  AdoL  815. 
The  court,  after  hearing  R,  t.  Ckew 
Magma  cited,  held  they  could  not  dis- 
ttDgniah  the  caie  before  them  from  JL 

(«)  Doe  d.  Beck  t.  Heakin,  6  Ad.  & 
E.  495;  S.  C.  2  N.  &  P.  669.  Seeaa 
to  act  of  lenor  in  determination  of  will. 
Ball  T.  GtlUwtort,  5  T^r.  753 ;  Doe  d. 
Burnett  ▼.  TWner,  9  M.  &  W.  643 ;  7 


id.  226, 

(jt)  Doe  d,  Tkoa^iom  ▼.  TSonqMoa,  6 
Ad.  &  E.  721.  As  to  acquiring  right  by 
twenty  years'  adTcrse  posseasion,  see  Doe 
d.  Tkon^tmm  t.  Clari,  8  B.  &C.  71 7:  Ite 
d.  Jaeiaom  r.  WUkmeom,  3  B.  ft  C.  413 ; 
Doe  d.  Prmg  t.  Pearteg,  7  B.  &  C.304. 
Also  3  &  4  W.  lY.  c.  27,  as.  2,  3,  9  B. 
&  C.  868 ;  Greekyy.  Preetom^  B.  N.  P^ 
104.    Ante,  p.  830,  note  (»)• 
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those  who  had  the  power  to  displace  him,  before  the  expiration  of  forty 
days'  residence,  we  are  of  opinion  that  an  undisturbed  residence  on 
property,  which  the  pauper  claimed  as  his  right,  without  any  consci- 
ousness of  wrong,  conferred  a  settlement "  (y).  If  a  tenant  from  year 
to  year  dies  intestate,  his  administrator  has  the  same  yearly  interest  in 
the  land  which  his  intestate  had  (z),  and  will  acquire  a  settlement  by 
labsequent  residence  in  the  parish  for  forty  days  after  administration 
duly  taken  out  (a).  In  an  early  case  (6),  it  was  held  that  after  an 
undisturbed  and  exclusive  possession  of  leasehold  property  by  one  of 
several  next  of  kin,  for  very  near  twenty  years,  it  must  be  presumed 
that  the  other  next  of  kin  agreed  with  him  as  to  their  respective  shares. 
But  no  grant  of  administration  was  there  presumed.  In  two  later  cases 
involving  special  circumstances  of  joint  possession  by  several  next  of 
kin,  who  had  not  taken  out  letters  of  administration,  it  was  held,  that 
00  settlements  were  gained  (c). 

An  equitable  estate  is  sufiScient  to  confer  a  settlement ;  so  that  a 
settlement  may  be  acquired  by  the  mortgagor,  who  has  only  tlie  equity 
of  redemption  (d)  ;  but  not,  if  being  one  of  several  mortgagors,  he  has 
sold  his  share  of  the  equity  of  redemption  (e)»  Where  a  father  devised 
an  estate  to  a  trustee,  **  in  trust  to  let  the  same  during  his  daughter's 
life,"  and,  on  hb  death,  the  daughter,  who  had  lived  with  him,  con- 
tinued to  reside  on  the  premises,  without  interference  from  the  trustee, 
for  more  than  forty  days,  it  was  holden  that  she  acquired  a  settle- 
ment (/)  ;  Lord  ElUnborough  observing,  *'  that  this  species  of  settle- 
ment did  not  depend  on  any  positive  enactment  of  a  statute,  but  on  an 
excepted  case,  standing  upon  the  rule  that  no  person  shall  be  remov- 
able from  his  own ;  in  this  case  the  pauper  did  not  reside  in  the  capacity 
of  tenant,  but  under  a  claim  of  title,  which,  whether  legal  or  equitable, 
conferred  a  settlement." 

On  a  sale  of  land  before  the  full  purchase-money  is  paid,  the  vendor 


(y)  It.  ▼.  Staplegrwe,  2  B.  &  Aid. 
^h  rentrked  on  by  Ba^hyp  J.,  in  10 
B.atCr.  61. 

W  1>0€  d.  Shore  t.  Porter^  3  T.  R. 
13,  u  cited  by  Lawrence^  J.,  6  T.  R. 
298:and2Ad.  &E.  110. 

(<)  A.  ▼.  Great  GUim  {Inh.),  5  B.  & 
wl  188;  R.  V.  Dontone,  1  East,  R. 
^P*  Qy.  If  a  person  not  bonnd  or  en- 
■^  to  take  ont  administration  did  so 
<|»«diilenay,  in  order  to  obtain  the  set- 
««n«at>  ib, 

W  U.  ▼.  Coid  Aihtan,  Burr.  Sett.  C. 
^^^i  died  in  R.  ▼.  Cat^d  Magna,  6 


M.  &  S.  355,  and  in  R,  ▼.  Okeford 
FUxpaine,  1  Ad.  &  E.  258. 

(e)  R,  ▼.  (Uarford  Magna,  6  M.  &  S. 
355 ;  R.  ▼.  Oitford  Fitxpaine,  1  B.  & 
Adol.  254.  See  also  R,  t.  Great  Glenn, 
5  B.  &  Adol.  188 ;  and  R,  t.  Barnard 
Cattle,  2  Ad.  &  E.  108. 

(<Q  Per  Lord  Mantfield,  in  R.  t.  St. 
MiehaeVe,  Bath,  Cald.  110;  2  B.  & 
Adol.  877 ;  2  Ad'.  &  E.  536. 

(e)  R.  Y.  Cregrina,  2  Ad.  &  E.  536. 

If)  R,  V.  Holm,  Eatt  Water  Quar- 
ter,  16  East,  127. 
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has  a  beneficial  interest,  and  is  something  more  than  a  oieie  tni8tee(^). 
Thus,  where  a  written  agreement  was  made  for  the  pnrdiase  of  an 
estate  to  be  paid  for  by  two  instalments,  the  first  payable  within  a  few 
days  after  the  signing  the  agreement,  and  the  last  in  seven  moDtht, 
and  the  vendor  was  to  make  out  a  good  title  on  payment  of  te  hot 
instalment,  and  to  convey  the  premises,  but  the  purchaser  was  to  be 
let  into  possession  on  payment  of  the  fint.  The  purchaser  paid  die 
first,  was  let  into  possession,  and  continued  possessed  a  year  and  a 
half;  but  the  last  instalment  was  never  paid,  nor  any  conveyanee  ever 
executed,  and  the  purchaser  afterwards  gave  up  the  contract  on  receif- 
ing  back  part  of  the  first  instalment*  He  was  held  not  to  acqaire  an 
equitable  estate  under  this  contract,  so  as  to  gain  a  settlement  under 
9  G.  1.  c.  7,  8.  6  (A). 

A  iather  of  a  girl,  to  whom,  at  the  age  of  sixteen,  an  estate  came  by 
devise,  was  held  not  settled  in  respect  of  residence  on  it  with  her  for 
five  years  as  her  supposed  guardian  in  socage  (t)« 

Among  the  parties  who  may  acquire  this  settlement  by  residing  fcity 
days  in  the  parish  where  they  occupy  an  estate,  without  regard  to  iti 
value  or  duration  {k),  are,  an  executor,  even  before  probate  actnaHy 
obtained  (/) ;  a  widow,  after  her  dower  has  been  asrigned,  but  not  jm- 
viously  (m) ;  a  trustee  in  whom  estates  are  vested,  though  for  the  par- 
poses  of  sale  (n) ;  an  administrator  or  administratrix,  though  the  admi- 
nistration was  taken  out  by  a  widow  to  her  husband,  in  order  to  obtain 
a  settlement  by  so  domg  (o) ;  the  husband  of  an  administratrix  (p);  of 
a  parcener  (9);  of  a  woman,  whose  estate  is  vested  in  trustees  for  her 
separate  use(r) ;  of  a  woman  who  was  a  tenant  from  year  to  year  of 


ii 


(^)  See  per  BayUff,  J.,  fai  X.  v. 
Otddmfftmt,  2  B.  &  Cr.  134 ;  3  Dowl. 
&  Et.  403. 

(A)  R.  ▼.  GfdtftN^fon,  2  B.  &  Cr. 

129. 

(t)  H.  V.  SherringUm  (AJk.),  3  B.  & 
Adol.  714. 

tk)  See  «i#f ,  p.  828. 

h)  B.  V.  iSIOM,  6  T.  R.  295.  See 
R.  T.  AjfMdge,  2  Ad.  &  E.  520.  In 
it.  ▼.  Stome,  the  probate  wm  not  taken 
out  till  after  a  lapee  of  three  yean'  resi- 
dencei  and  three  days  only  before  the 
remoraL 

(m)  R.  V.  North  WeM  Bm9ei,  2  B. 
&  Cr.  724  ;  jwt/. 

(«)  R.  V.  Nmiimd,  Burr.  8.  C.  793. 
Donbted  hi  Rtff.  t.  8i.  Mar^attft,  Lei' 
euUr  (JM.),  2  Q.  B.  559,  bat  qu.  if 
with  joatice. 


(0)  R.  ▼.  Qrtai  OUmm,  5  B.  ft  AdoL 
188.  See  alao  Jl.  ▼.  B«wr4  CWfa,  S 
Ad.  aB£.108.  Intheaeeaaeitfaeqiei- 
tion  of  fhct  for  sesaiont  on  an  oeespa- 
tion  by  a  widow  of  a  tenant  after  tbe 
hnaband'a  death,  waa,  whether  the  thca 
oommeneed  a  new  tenancy  on  hor  ovb 
aeoonnCa  or  eouBnoofl  Bi  neeiBBBoa 
entitled  to  take  oat  adminietryiaa  le 
her  hoaband,  and  by  to  donif  to  be- 
come tenant  ftom  year  to  year  in  Ui 
right. 

See  Doe  4.  Shore  ▼.  Porter,  3  T.  R. 
13 ;  and  it.  v.  Oregriom  (JO.),  2  Aa.& 
B.  536. 

(p)  Mwrekjf  ▼.  Oromhorom§h,  9tn» 

97. 

(f )  R,  ▼.  DoretomOf  1  Bast,  291. 
(r)  R.  T.  Qfhhoreh,  3  T.  B.  114. 
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premaet  being  under  the  annoal  Ysdne  of  10/.  (#)  ;  or  of  a  woman  who 
after  the  paaung  of  59  O.  III.  c.  50,  had  betx>me  a  yearly  tenant  of 
premaet  at  a  rent  nndttr  10/.  per  annnm  (t)  ;  and  a  schoolmaster  ap- 
pointed by  tnuteee,  and  nsidmg  in  the  sdiool^house  as  part  of  the 
benefits  of  his  office  («). 

Bat  a  settlement  will  not  be  acquired  by  any  length  of  occapation 
which  is  merely  permissire.  Thus,  where  a  party  erected  a  cottage  by 
the  Kcense  of  the  lord  of  the  manor,  and  enclosed  a  garden  from  the 
wsstSy  rendering  an  annual  rent  of  1  Of.  M.  as  a  quit-rent,  and  resided 
upon  the  premises  for  a  year  and  a  half,  and  the  entry  of  the  license  on 
die  court  rolls  was  the  cmly  evidence  of  title,  this  possession  was  held 
to  confer  no  settlement,  though  it  was  contended  that,  e?en  if  this  was 
a  mere  license,  it  was  executed,  and  that  equity  would  not  allow  the  lord 
to  disturb  the  tenant ;  for,  as  Lord  Ellenbar<Migk  observed,  "  a  license 
ianotagrant;  but  may  be  recalled  immediately ;  and  so  might  this  be 
theday  alter  it  was  granted.  It  is  a  mere  personal  license ;  the  pauper 
Defer  had  a  more  perfect  estate  lihan  the  Kcense  gave  him,  vis.  a  mere 
pemmsion  to  occupy  *'  (x).  Tbe  same  was  held  where  the  land  was 
taken  in  the  character  of  a  servant  in  lien  of  wages  (y). 

Where,  after  tiie  attainder  of  a  party,  and  his  discharge  from  im> 
priflonment  under  the  sign  manual,  he  purchased  a  copyhold,  and  lived 
upon  it  for  several  years,  the  court  refused  to  inquire  into  his  capacity 
to  hold  it,  and  said  that,  whether  the  crown  could  have  impeached  his 
title  or  not,  he  acquired  a  settlement  by  residing  on  it  forty  days  with- 
out impeachment  in  fact,  and  communicated  that  settlement  to  his 
chfld  (s). 

We  now  come  to  the  further  questions  on  9  O.  I.  c.  7,  the  first  of 
which  was  stated  to  be. 

What  Eitate  i$  wHhin  the  RestrietioH  of  9  O.  I.  c.  7,  oi  being 
aequred  by  "  Purchase  ?*']^The  term  ** Purchase  **  in  the  statute  is 
not  to  be  taken  in  its  legal  acceptation,  but  in  its  popular  sense ;  and 
therefore  it  does  not  extend  to  devises  or  gifts,  or  other  methods  of 
acquisition,  but  is  confined  (m  terms)  to  the  particular  case  of  a  pur- 
chaae  for  money  (a).    Thus,  conveyances  to  relatives  in  consideration 

(«)  it  T.  rugmpwkMimm,  7  B.  fli  C.  fli  S.  Mi. 

fi3.  M  iL ▼•  Swik  Ntwtmh  WUii,  10  B. 

(<)  &  T.  NoHk  Otrmtf  (/n*.),  SB.  ft  Or.  838. 

kAdoL4<3.  (t)  B.  V.  Heddmkam,  IS  Bast,  R. 

^  («)  Jt  V.  OMr«l8y4baroor,  15  Bast,  463. 

1^356.  (a)  2  Nolan,  74 1  and  3  1>nHdtfa 

(«)  R.  V.  Bomdim>m^k9.Sm,  4  H.  R.  916,  Doe  v.  Mf^fHek. 
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of  nataral  love  and  affection  {b),  or  for  a  miied  contideration  of 
natural  affection  and  an  inadequate  sum  of  money  (c),  are  not  witbin 
the  act,  and  the  parties  to  whom  the  lands  are  oonreyed  derive  leuk- 
ments  from  them.  Bat  if  a  pecuniary  oonsideration»  however  small, 
be  the  sole  foundation  of  the  grant,  it  is  to  be  ooosidered  as  a  parchase 
within  the  statute,  and  not  as  a  voluntary  gift.  Thus,  wheie  the  k)id 
of  the  manor  granted  a  piece  of  the  waste  of  the  value  of  30s.  or  40i. 
"atafine  Is.heriot  Is.quit-rent  ls.*'this  was  hoiden  to  be  a ''purchase" 
within  the  act,  though  part  qf  the  reservation  was  contingeut,  and  part 
annual  (d). 

It  appears  from  many  cases  that  a  husband  may  acquire  a  settle- 
ment by  possession  of  an  estate  in  right  of  his  wife,  which  came  to 
him  by  marriage,  whatever  may  be  its  value,  and  even  though,  being 
purchased  by  her  for  less  than  302.,  she  could  have  acquired  no  settle- 
ment by  residing  on  it  herself,  had  she  remained  single.  Thus,  where 
a  woman,  having  purchased  a  leaaehold  estate  for  6/.,  mairied,  and 
resided  on  it  with  her  husband  till  he  died,  it  was  hoMen  that  he 
acquired  a  settlement,  because  the  wife's  estate  vested  in  him,  not  bj 
purchase,  but  by  marriage :  and  though  she  gained  no  settlement  in 
her  own  tight,  yet  the  husband  derived  one  by  her  estate  devolring 
on  him,  which  he  again  communicated  to  her,  and  which  she  retained 
as  his  widow  (e). 

The  next  question  under  9  6. 1,  c.  7,  was  stated  to  be. 

What  is  the  Construction  of  9  G.  I.  c.  7, 4U  to  the  Conndera^ 
Money  requisite  to  a  "  Purchase '*  wtthin  t/?] — ^The  consideratioo 
money,  where  the  estate  is  purchased,  must  in  fact  amount  to  30/.; 
but  where  it  was  expressed  in  the  conveyance  as  28/.,  and  30/.  was  io 
hct  paid,  the  estate  was  holden  to  confer  a  settlement  (/).  If  the 
30/.  be  paid  by  the  purchaser,  as  a  consideration  for  the  purchase,  it  is 
immaterial  how  it  is  to  be  distributed ;  so  that  it  is  no  objection,  wheie 
the  estate  is  copyhold,  that  part  was  applied  in  payment  of  the  fines 
and  fees  due  on  the  transfer  (^).  But  the  sum  paid  by  the  purchaser 
of  a  copyhold  estate  to  his  own  attorney  for  the  transfer,  is  no  part  of 
the  consideration  for  the  purchase  within  the  meaning  of  this  act  (A). 

(»)  IL  ▼.  Ifflrwootf,  Bwr.  S.  C.  386.  (df)  IL  t.  WmrNm§tmh  1  T.  1L241. 

(c)  it  T.  CSOiom  3  T.  R.  2S1.    See  (e)  IL  t.  iMw/im,  But.  &  C.  566. 

j;.  T.  PidilekkUcm,  3  B.  ft  Adol.  460;  (/)  R.  t.  Seemmumdm,  3  T.  R.  474. 

IL  ▼.  Hmt/Md  BtmhT  (M,  uf.  566  ;  JL  (s)  St.PwT^,  WmUm,r.  Aa^«i 

Y.  XariDmeA,  4  B.  ft  AdoL  130.  Whether  Foley's  Poor  Lawt,  138 ;  4  Bvn'i  i-i 

m  Toluntary  oon^ejanoe  will  diichttg«  a  28tii  ed.  728,  dted  1  T.  R.  244. 

certificate  hu  not  been  ezpreulj  de.  (A)  R.  t.  CottimgUm,  7  B:&  C.603{ 

cided,X.  t.  Cmmim$imi,  2  B.  ft  AdoL  874.  .  1  Man.  ft  Rj.  439,  469. 


SETTLBMENT   BY   ESTATE.  837. 

If  the  money  be  paid  to  the  vendor,  it  ia  immaterial  whether  the  pur* 
chaser  pay  it  out  of  his  own  funds  or  borrow  it  on  credit  (t) ;  or  though 
the  consideration  is  a  debt  due  from  the  vendor  (A);  or  though  part  of 
the  money  be  given  to  the  vendee  by  the  parish  officers ;  for  if  without 
fraud,  it  is  sufficient  to  satisfy  the  statute  (/).  Nor  is  it  any  objection 
that  the  vendee  mortgages  the  estate  itself  to  raise  part  of  the  money 
which  he  pays ;  as,  if  he  purchase  for  39/.  and  borrow  30/.  on  mort- 
gage to  pay :  so  that  the  full  price  is  paid  to  the  vendor  (m). 

But  the  purchase  of  an  estate  subject  to  a  mortgage  is  not  sufficient 
for  the  purpose  of  gaining  a  settlement,  unless  the  money  actually  paid 
for  the  equity  of  redemption  amount  to  30/.  (n).  And  if  the  original 
purchase  be  under  30/.  no  subsequent  improvements  will  be  sufficient 
to  satisfy  the  statute  for  the  purpose  of  gaining  a  settlement  (o).  But 
if  a  purchaser  for  less  than  30/.  improves  the  estate,  sells  it,  and  re- 
imrchases  it  again  for  more  than  30/.,  he  may  gain  a  settlement  under 
the  hitter  purchase  (p). 

A  pauper  purchased  a  messuage  for  52/.  under  an  agreement  that 
the  vendor  should  allow  40/.  of  the  purchase  money  to  remain  on 
mortgage  of  the  premises.  The  mortgage  was  made,  and  only  12/. 
paid  by  the  pauper  to  the  vendor,  who  kept  the  title  deeds ;  but  the 
pauper  took  possession,  and  resided  some  years  on  the  premises.  He 
afterwards  sold  them  to  a  third  person  for  60/.,  who  paid  40/.  to  the 
original  vendor,  and  the  remaining  20/.  to  the  pauper,  obtained  the 
title  deeds  from  the  original  vendor,  and  the  execution  of  the  pauper 
to  the  conveyance ;  after  which  period  the  pauper  did  not  reside  any 
loDger  on  the  premises,  but  delivered  them  up  to  the  new  purchaser. 
The  court  said,  *'  The  40/.  paid  by  the  new  purchaser  was  for  his  own 
benefit,  not  for  that  of  the  pauper,  who  had  in  fieict  never  paid  mora 
than  12/.,  and  never  had  any  possession  of  the  title  deeds,  and  therefore 
had  not  made  a  purchase  of  any  value,  beyond  the  sum  which  was 
actually  paid  independent  of  the  mortgage.  That,  in  all  the  other 
cases  of  mortgagors  which  bad  been  decided  in  their  favour,  if  they  had 
not  actually  paid  the  whole  money  from  their  own  resources,  they  had< 
at  least  credit  to  borrow  it  aliunde  "  (q). 

The  two  following  cases  peculiarly  illustrate  this  principle  :— J.  C 
having  acquired  a  settlement  by  hiring  and  service  in  S.,  made  a  parol 

(O  R.  v.  CkmOUiy,  6  T.  R.  755.  (»)  R.  v.  MmttmgUy,  2  T.  R.  12. 

ih)  R.  T.  SioekUmd,  Burr.  S.  C.  169.  (o)  R.  t.  DunehMreh,  Barr.   S.  C. 

(O  St,  PauTs,  Waldm,  ▼.  Kemp^ion,  553. 

'oley'i  P.  L.  138,  cited  1  T.  R.  244.  (/>)  -B.  ▼.  Stanfleld,  Burr.  S.  C.  205. 

(«)  R.  ▼.  Telford,  Barr.  S.  C.  57.  (g)  R.  ▼.  O/iwy,  1  M.  &  S.  387. 
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sgreenant  for  the  purdutae  of  a  copyhold  boue  aod  an  aeic  of  bud 
in  £.  for  \50L  He  paid  the  sum  of  34/.  on  accoont  of  the  pmdbtte- 
raoney,  the  remahider  being  to  contimie  at  a  loan.  The  panpertook 
posseaion  of  the  house  and  land,  and  continued  to  reside  as  owner  for 
six  months.  There  was  no  agreement  in  writing,  nor  any  sairender 
on  the  court  rolls.  A  disagreement  arose  between  the  paaper  and  the 
Tendor,  and  it  was  determined  between  them  to  rescind  their  fiMmer 
agreement,  the  pauper  restoring  the  possession  of  the  premisei,  and 
leceiring  back  lAL^  part  of  the  34/.  paid,  and  the  vendor  retamingthe 
odier  20/.  The  question  was,  whether  the  residence  on  the  property 
for  six  months,  under  the  foregoing  contract,  gained  a  settlement  The 
court,  howcTer,  admitting  that  an  equitable  estate  or  interest  would  be 
amply  sufficient,  supposing  it  to  be  perfect  of  its  kind,  said  that  here 
was  no  clear  equitable  interest  ▼ested,  but  only  an  inchoate  title  bj 
part  payment.  They  added,  that  ** equity  would  consider  the  vendor  n 
trustee  for  the  purchaser,  where  the  entire  purchase-money  was  paid, 
or  at  least  tendered.  This  may  be  m  common  parlance  *  a  purchase/ 
but  the  statute  requires  that  the  entire  purchanfr«Boney  should  be 
homdfiiie  paid,  or  at  least  be  ready  to  be  satisfied  **  (r). 

A  court  of  quarter  session  should  give  effect  to  equitable  estates  or 
mterests  when  clearly  vested  in  the  claimants,  e.^.  in  avendee  iriio,  after 
paying  the  vendor  the  whole  purchase^money,  has  not  received  posm- 
sion.  Again,  where  there  is  a  conveyance  to  nses  not  executed,  or  on 
trusts  stated  on  the  fooe  of  the  deed,  they  will  take  notice  of  the  eqai- 
table  estate  for  the  collateral  purpose  of  setdement,  but  not  of  a  btie 
equity  or  mere  equitable  right  to  have  a  conveyance  of  the  legal  estate; 
for  where  there  is  doubt  what  a  court  of  equity  would  do,  a  superior 
court  of  law  will  not  take  cognisance  of  the  estate  (s ). 

What  Parties  are  Irremovable  from  an  EUaU^  though  the^  hem 
not  acquired  a  Settlement.] — Although  the  restrictions  which  we  hare 
noticed  may  prevent  a  party  from  acquiring  such  a  settlement  as  will 
continue  when  his  interest  in  the  premises  has  ceased,  and  he  hu  left 
them,  yet  while  he  *'  inhabits  on  such  estate  *'  as  his  own,  he  will  be  ff- 
removable  from  it.  This  right  to  reside  on  a  man's  own  estate  u 
founded  on  Magna  Charta,  which  enacts  that  no  man  shall  be  disseised 
of  his  freehold  (Ot  although,  as  we  have  seen  (a),  a  widow  does  not  gaio 


(r)  R.  T.  Lomff  Bemumffttm,  6  M.  &  Geddmfftm,  2  B.  ft  Cr.  121. 

S.  403.     Confirmed,  2  B.  &  Cr.  132.  (Q  JL  ▼.  Afikerp  Rtoibi§,  Bofr.  S. 

(«)  R,  T.  lAmg  Bemungiom,  6  M.  &  C.  412. 

S.  403 :  and  per  Hehvffd,  J.,  JL  ▼.  (v)  Anit,  p.  834. 
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a  MttiameDt  in  her  own  right  by  residing  on  an  estate  out  of  which  she 
It  dowaMe  before  the  assignment  of  dower,  yet  where  she  resides  there 
vitli  her  children,  who  are  of  tender  years,  she,  being  by  law  their  na- 
tuiil  guardian,  is  not  removable  from  the  estate  (x).  The  following 
oase  also  may  fiirther  Ulustrate  this  part  of  the  subject. 

The  pauper's  husband  was  settled  and  resided  at  White  Rooding, 
from  which  place  he  went  away  and  deserted  his  wife  and  children. 
The  wife  left  White  Rooding,  and  went,  with  her  children,  and  lived 
fbity  days  without  her  husband,  in  a  copyhold  tenement  of  her  bus- 
fasnd's  own^  at  Aythorpe  Rooding.  Held,  that,  "  although  the  wife 
could  90i  gmn  a  MitUme*i  for  her  husband  by  residing  forty  days 
upon  his  own  estate,  yet  that  she  was  irremovable  from  the  property  of 
her  husband,  in  Aythorpe  Rooding ;  for  she  had  a  natural,  or  at  least  a 
matrimeBial,  rigbt  to  go  to  her  husband's  estate ;  and  as  there  did  not 
appear  to  be  any  dissent  of  her  husband,  it  was  rather  to  be  presumed 
that  he  consented  "  (y). 

A  house  in  parish  W.  was  let  to  A.,  and  B.  his  wife,  for  their  joint 
lires,  and  the  life  of  the  survivor;  A.  and  B.  were  wrongfully  ejected 
from  their  bouse,  but  dieir  former  lodger  and  furniture  remained  in  it. 
A.  afterwards,  in  B.'s  absence,  helped  lessor  to  destroy  the  lease.  A. 
asd  B.  were  held  irremovable  from  W.,  though  actually  chargeable 
there  («)•  A  woman  seised  of  a  house  in  A.  parish,  as  tenant  in  common, 
with  her  three  sisters,  married  and  resided  some  years  with  her  husband 
in  paiish  B.,  his  place  of  settlement.  The  husband  being  transported, 
the  wife  went  with  her  daughter  to  the  house  in  A.,  where  one  of  her 
■aters  resided,  and  lived  there  more  than  forty  days.  Held  that  she 
was  inemovable(a). 

Remdence  neeeeeary  to  a  Settlement  by  Eetate,'\ — To  enable  a 
party  to  gain  a  settlement  by  estate,  there  must  be  a  residence  of  at 
kast  forty  days  {b)  in  the  parish  where  the  estate  lies  (c) ;  besides 
whidi  it  is  now  enacted  (d)  that  no  person  shall  be  deemed,  adjudged, 
or  taken  to  retain  any  settlement  gained  by  virtue  of  any  poesession 
of  any  eetaie  or  interest  in  any  parish  for  any  longer  or  further  time 

(')  R,  T.  Wttiey,  2  M.  &  S.  504.  546.     See,  howerer,  Berikanutead  t. 

is)  H.  T.  Aytiirpt  Soodiny^  Burr.  JBH.  Uury^  North  CkwreK  2  8ess.  C. 

S.  C.  412 ;  b«t  eae  Berkkam^md  ▼.  Bt.  182»  eonira. 

^9ry,  North  Ckwreh^  2  Seu.  Ca.  182,  {b)  R.  ▼.  We$t  Sh^ford^  Burr.  S.  C. 

«»ft^  307. 

(<)  it  T.  Meikdt  {bUL),  1  Ad.  &  E.  (e)  RgoUp  t.  Herrom,  2  Salk.  524. 

124.  (d)  4  &  6  W.  lY.  c.  76,  ■.  68 :  came 

(a)  B.  ▼.  Brington  {Ikh.),  7  B.  &  C.  into  operation  14th  Aug.  1834. 
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than  such  person  shall  inhabit  within  ten  miles  thereof;  and  in  case 
such  person  shall  cease  to  inhabit  within  such  distance,  and  hereafter 
become  chargeable,  such  person  shall  be  hable  to  be  removed  to  the 
parish  wherein,  previously  to  such  inhabitancy,  he  may  ha?e  been 
legally  settled ;  or  in  case  he  may  have,  subsequently  to  such  inhabi- 
^<uicy,  gained  a  legal  settlement  in  some  other  parish,  then  to  such 
other  parish. 

This  enactment  embraces  a  settlement  claimed  under  13  &  14  C.  U. 
c.  12,  s.  1,  by  '* coming  to  settle"  on  a  tenement  of  the  yearly  valae 
of  10/.  in  right  of  the  pauper's  own  estate  in  it,  but  such  a  settlement 
is  extinguished  by  ceasing  to  inhabit  within  ten  miles  from  the  parish  (c). 
However,  the  only  settlement  thus  defeazible  is  that  of  the  individoal 
who  possesses  the  interest  or  estate,  and  a  settlement  acquired  by  de* 
rivation  through  him  is  not  affected.  So  that,  where  a  man  possened 
of  an  estate  went  with  his  son  to  reside  more  than  ten  miles  from  the 
parish  where  it  lay,  the  son  retained  the  derivative  settlement  in  that 
parish,  whether  he  was  emancipated  or  not  at  the  time  he  so  left  it(^. 
Being  removed  by  order  of  two  justices,  under  9  O.  IV.  c.  40,  to  a 
county  lunatic  asylum  more  than  ten  miles  off,  is  a  "ceasing  to  in- 
habit *'(«). 

The  residence  need  not  be  actually  on  the  estate ;  it  may  be  on  so- 
other person's  estate,  or  at  an  inn ;  and  the  forty  days*  residence  need 
not  be  forty  successive  days,  if  there  be  that  amount  of  residence  in  the 
whole  (/)•  But  the  estate  must  be  vested  in  the  party  during  the  re* 
sidence;  and  therefore,  where  a  person  entitled  to  administratbn  of  the 
effects  of  a  deceased  person  resided  on  his  leasehold  premises  for  thne 
years,  but  took  out  administration  only  eighteen  days  before  re- 
moval, it  was  held  that  this  grant,  though  for  some  purposes  having 
relation  to  the  death,  had  not  this  effect  in  reference  to  the  settlemettt 
before  it  was  taken  out ;  so  that  no  settlement  could  be  gained  under 
the  grant.  But  the  administrator  being  entitled  to  the  entire  estate 
as  sole  next  of  kin,  the  settlement  was  sustained  without  reference  to 
the  grant  (g).  On  the  other  hand,  if  an  estate  descend  to  a  pauper, 
and  he  resides  in  the  same  parish  forty  days  after,  though  immediately 
after  the  acquisition  he  contracted  to  sell  the  estate,  yet,  if  the  coo- 

(e)  R.  V.  St.  Oile9*9'im'tke-FUtdi,  2  (/)  IL  t.  St.  Npotf*,  mte.  Bur* 

Q.  B.  446;  1  6.  &  D.  557,  8.  C.  Sett. C.  132;  A.  v.  Svwtmt,  Asdrm't 

(d)  Rtg.  T.  HendOH  (Ink.),  2  Q.  B.      R.  345. 

455 ;  12  L.  J.  (M.  C.)  1.  (^)  M.  v.  DoftoM,  1  Eait,  R.  296; 

(e)  Reff,  V.  WkiM9endine  (Ink.),  2  0.      IS.  t.  OmU  Gieim  (iWk.),  5  B.  &  AdoL 
B.  450  ;  1  O.  &  D.  560;  11  L.  J.  (M.       188  ;  2  M.  &  Ry.  91. 

C.)  42.    See  1  Ad.  &  E.  221. 
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Teyance  be  not  executed  till  after  the  expiration  of  the  forty  days  dur- 
ing which  he  has  resided,  he  will  gain  a  settlement  (A). 

Certificated  Persons,  (see  post,  p.  844.)]— It  was  formerly  thought 
that  a  person  residing  in  a  parish  under  a  certificate,  might  obtain  a 
settlement  there  by  estate  (i).  But  in  1697  it  was  enacted  (A), ''  that 
no  person  who  shall  come  into  any  parish  by  certificate  shall  be  adjudged 
hf  any  act  whatsoever  to  have  procured  a  legal  settlement  in  such  parish 
unless  he  shall  bond  fide  take  a  lease  of  a  tenement  of  the  value  of 
10/.,  or  shall  execute  some  annual  ofiSce  in  the  parish,  being  legally 
placed  there."  Upon  this  act  it  has  been  decided,  that  the  purchase 
of  an  estate  for  30/.  and  upwards,  by  a  certificated  party,  was  such  an 
act  of  his  own,  as  under  the  statute  debarred  him  firom  obtaining  a 
settlement  (/)• 

But  where  such  a  party  became  possessed  of  an  estate  in  the  parish 
where  he  was  resident,  by  descent,  or  act,  or  operation  of  law,  or  for 
a  mixed  consideration,  consisting  partly  of  money  and  partly  of  love 
and  affection,  the  certificate  was  held  to  be  discharged,  and  the  settle- 
ment by  estate  to  be  gained  (m).  Whether  a  voluntary  conveyance 
to  such  a  party  will  discharge  a  certificate,  is  not  expressly  de- 
cided (n). 

A.,  a  certificated  man,  was  hired  by  a  farmer  residing  in  parish  B. 
as  his  shepherd,  to  go  into  bis  service  at  Midsummer.  It  was  agreed 
between  them  that  A.  should  have  a  cottage  in  B.  rent  free,  and  the 
going,  viz.  the  pasture  feeding  of  105  sheep  with  his  master's  flock  [on 
pasture  in  B.].  The  feeding  on  pasture  in  B.  was  worth  10/.  per  ann. 
At  the  same  Midsummer,  A.  hired  C.  to  serve  him  for  a  year  as  shep- 
herd's page,  and  C.  served  accordingly.  Held  that  C.  gained  a  settle- 
ment by  hiring  and  service  with  A.,  because  A.  never  resided  in  parish 
B.  by  virtue  of  the  certificate ;  for  having  come  there  to  settle  on  a 
tenement  of  10/.  per  annum,  he  was  irremovable  as  soon  as  he  came 
into  the  parish,  though  he  could  not  gain  any  settlement  there  till  he 
had  resided  forty  days  (o). 

As  to  stating  this  settlement  in  examinations  and  grounds  of  appeal, 
see  an<6,  sections  2  &  3  of  this  Chapter. 

(A)  n.  T.   Deddin^im,  Stn.  1193,  R.  ▼.  Ctunm0tan,2B.  8t  AdoL  874.  See 

Bvr.  S.  C.  220,  S.  C.  R.  ▼.  Lydlmeh,  4  B.  &  Adol.  150 ;  V 

(0  Stn.  1193r  tL  T.  Deddmyiom.  Nev.  &  Man.  83. 

Us)  9  &  10  W.  III.  c.  11.  M  R.  V.  CasHngton. 

(/)  R.  ▼.  Or§at  DHfieid,  8  B.  &  Cr.  (o)  R.  r.  Naetom  (Inh.),  3  B.  Se  AdoL 

684.  543.    See  4  B.  &  Adol.  254 ;  1  Adol.  & 

(m)  Ibid.  R.  V.  Q^M,  3  T.  R.  251 ;  E.  126. 
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SECTION  XI. 
Or  Settlbmevt  vr  Serviho  an  Offici. 

Thu  ■ettlfment  originated  in  1691,  when  It  wu  enacted  (ji), ''  that 
if  any  peiaon  who  shall  come  to  inhabil  in  any  parish,  shall  for  himadf 
or  on  his  own  account  execute  any  public  OMmud  office  or  chaige  in 
the  said  parish  during  one  whde  year,  he  shall  be  adjudged  and 
deemed  to  hate  a  legal  settlement  in  the  same;"  and  by  a  later  act  (f), 
the  sovioe  of  such  office  by  a  party  UgaUy  pkieed  therein  will  ac* 
quire  a  settlement,  even  though  he  be  residing  in  the  perish  under  a 
oertificateu 

But,  since  14th  August,  1834,  no  settlement  can  be  acquired  by 
serving  an  office  (r). 

Offices  conferring  Settlement.] — The  offices  in  respect  of  which  a 
settlement  may  hate  been  obtained  before  14th  August,  1834,  must  be 
pubUCf  but  need  not  be  parochial.  The  description  of  "  public  annual 
office,**  includes  the  following,  mz.  the  office  of  sexton  (s) ;  parish 
clerk  (I) ;  churchwarden  (u) ;  warden  for  the  borough  ( jr) ;  tithing- 
man  (y) ;  borsholder  (z) ;  collector  of  the  land  tax  (a) ;  collector  of 
duties  on  births  and  burials,  created  by  6  &  7  W.  III.  c.  6.  (&) ;  ak 
taster  of  a  borough  (c) ;  hog-ringer  of  a  parish,  receiving  his  appoint- 
ment from  the  parish,  and  not  from  individuals  (d) ;  constable  elected 
for  the  year,  whether  for  a  parish  or  to  superintend  the  police  of  a 
borough,  and  whether  he  serve  personally  or  by  deputy  (e) ;  tbe  street- 
driver  of  a  borough,  chosen  by  the  court  leet  of  a  manor  (/)  ;  town 
crier  and  bellman  of  a  city,  appointed  by  the  corporation  (^) ;  an  un- 
tithingman,  who  had  been  appointed  by  the  proper  persons 


199. 

(»)  JWaiM  ▼•  Om*,  9  Bott,  156,  pL 
200. 

re)  R.  r.  Bam,  8  T.  R.  445. 

[d)  ML  V.  WMtikem.  4  T.  R.  887. 

[•)  R.  V.  Hape  MnttU,  Cald.  252; 
but  not  ipedal  ooliitiiblei  sppoiatBd 
vadflT  1  &  2  W.  lY.  &  41,  ■.  It,  m 
oonitablcs  appointed  under  a  local  act 
aathorixing  Jattioef  to  appoint  eonstabki 
ftyr  Micli  period  ••  they  j«dge  expedkat, 
R.  ▼.  inddkwick^  8  Ad.  ft  E.  156. 

(/)  ML  V.  rmUrn^,  3  D.  &  R.  356. 

(Sf)  it.  ▼.  8t.  JVieAofat,  Bn<qfML,  10 
B.&C.832.  8eeJLT.£iw,8B»ftCr. 
655. 


ip)  3  &  4  W.  &  M.  c  11, 1.  6. 

(f )  9  ft  16  W.  III.  e.  11. 

(r)  4  ft  5  W.  lY.  e.  76,  ■.  64. 

(«)  IL  ▼.  Liverpool,  3  T.  R.  118. 
Chnrdiyerd  in  two  periihee. 

(/)  Qeitm  v.  JliMeA.  2  Salk.  536. 
Approved  in  R,  v.  Bohhimg,  5  Ad.  &  E. 
682. 

(v)  8i.  Mmriee  v.  at.  Marp  Ceim^ 
dor,  2  Conit.  158,  pi.  103. 

(«)  St.  Mioff  T.  St.  Ltmrmee,  Mteed. 
inp,  10  Mod.  IS. 

(p)  Holp  DrMtp^.  Geroimptom,  Sett. 
&  Rem.  72. 

(x)  Wimffkam  v.  SdHndpe,  2  Sfera. 
1299. 

(a)  R.  T.  Hmmmomd,  2  Bott,  156,  pi. 
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—a  ket  jury,  and  had  ezecated  the  office,  thoai^  never  sworn  in  (A), 
h  these  instances,  where  the  office  is  for  the  public  benefit,  the  mode 
of  appointment  is  immaterial,  nor  is  it  important  whether  it  be  filled  up 
on  the  nomination  of  the  parishionerB  or  of  an  individual.  Thus  a 
pamh  deriE,  orally  appointed  by  the  ioonmbent,  obtains  a  settlement 
ai  having  served  an  annual  office  (t) ;  while  a  party,  who  officiates  as 
parish  clerk  without  even  a  colourable  appointment  by  him,  does 
not(A).  The  office  must  be  annual ;  that  is,  the  officer  must  be  bound 
to  serve  for  a  year  at  least;  but  a  fteehold  office  for  life,  as  that  of 
sezton,  confen  a  settlement  within  the  statute  (/). 

An  employment  is  not  necessarily  an  "  office"  (m);  and  where  the 
ew^Unfmewi^howe^er  notorious,  arises  out  of  private  contract,  the  service 
gains  no  settlement.  Thus,  no  settlement  is  gained  by  the  governor  of 
a  workhouse  appointed  by  virtue  of  9  6. 1,  c  7,  s.  4,  at  an  annual  sa- 
lary (n) ;  by  the  curate  of  a  sequestrated  living,  when  the  sequestration 
might  be  determined  at  any  time  (o) ;  by  the  deputy  of  a  constable  per- 
forming the  duties  for  him(p) ;  by  theschoolmaster  of  an  endowed  school, 
paid  by  the  vicar  (^);  by  a  pinder  (or  impounder)  of  cattle  (r);  for  these 
are  employments^  not  offices.  So,  the  employments  of  master  of  a 
workhouse,  (s)  or  organist,  {t)  are  not  *'  offices  "  within  the  statute. 

To  enable  a  party  to  gain  a  settlement  by  serving  an  office,  the 
office  must  exist  in  the  parish  where  he  lives ;  but  it  need  not  extend 
over  the  whole  of  it  («),  wh3e  it  may  extend  beyond  it  («)•  Thus,  a 
man  appointed  clerk  and  sexton  in  L.,  which  was  merely  a  vill  and 
eztra  parochial,  resided  in  the  adjoining  parish  of  A.  where  he  had  to  per- 
form part  of  his  duties  as  clerk,  &c.,  and  was  held  to  have  gained  a 
imlement  in  A.  (y).    And  even  a  certificated  man,  elected  one  of  the 


(A)  R.  T.  Oftfe  MvUeH,  1  B.  &  Adol. 
111. 

(<)  Geilom  v.  MUwiek,  2  Salk.  S36. 
Approved  in  il.  t.  BobHtu/f  5  Ad.  &  E. 
m,  tibooKh  tbora  the  deik  wu  sexton 
aho. 

{ft)  R.  V.  Ste^urmif,  1  B.  &  Adol. 
795. 

(0  IL  T.  Lhtrpooi,  3  T.  R.  118 ;  R, 
V. BoMtey,  5  Ad.  &  B.  682;  1  N.  &  P. 
166,  &  C. 

(m)  There  if  great  dietinctioii  between 
an  flfke  and  an  Myloymai/,  FUid  ▼. 
BoclUy,  2  8U1.  240,  dted  5  l^r.  367. 
That  it  an  ^'tfj/iee/*  from  whieh  a  party 
euniot  be  tuned  awaj  nithont  eanae 
■bown,  ir— y^mii  t.  Pi§9i,  I  Keble, 
632  ;  Bac.  Abr.  Hi.  Qfiee. 

(a)  H.  ▼.  Mtr$kam,  7  Eait,  R.  167. 


(o)  ffeMngiom  v.  Over,  Bmr.  S.  C. 
746. 

ip)  H.  ▼.  Winierbomrme,  Burr.  S.  C. 
520. 

(f)  1  Will.  87. 

(r)  R.  V.  CUmbif,  4  B.  &  AdoL  153} 
R.  ▼.  Newtmarket  8t.  Mary,  3  Ad.  &  B. 
151. 

(«)  R.  ▼.  Menham,  7  East,  167.  See 
JL  V.  Bmimter,  1  Eaat,  83. 
.   (f )  R,  ▼.  8i,  0€ory€,  HantoMr-M^uare^ 
5  B.  &  Adol.  571. 

(v)  FUtUwortk  T.  PwUtortrngh,  2  Bott, 
167.  pi.  213. 

(«)  St.  Maryw.  8t.  Lamrmue,  Read- 
h»g,  10  Mod.  13. 

(y)  R.  ▼.  Amhock  (JM.),  4  B.  &  C. 
757. 
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constables  for  a  city  consisting  of  several  parishes,  and  **  l^ally  placed" 
in  the  office,  gains  a  settlement  in  that  parish  of  the  city  where  he  re- 
sides (z) ;  for  unless  he  is  certificated,  the  legal  placing  is  not  in  ques- 
tion (a). 

On  the  other  hand,  in  order  to  enable  a  party  who  is  certificated 
from  another  parish  to  gain  a  settlement,  it  must  appear  that  he 
was  legally  placed  in  his  office :  where,  therefore,  a  certificated 
man  had  served  as  a  borsholder  for  a  year,  but  there  was  no  evidence  of  his 
election  or  admission  to  office,  or  swearing  to  discharge  its  duties,  he 
gained  no  settlement  (b).  And  where  it  was  the  custom  for  the  con- 
stable to  be  presented  by  the  leet  jury,  and  they  having  presented  one 
man,  he  procured  another,  residing  under  a  certificate,  to  take  the 
office,  who  was  accepted  and  sworn,  but  never  presented,  as  constable 
in  his  own  right,  according  to  tlie  custom,  it  was  held  that  he  gained 
no  settlement  (c).  The  party  must  have  resided  in  the  parish  where 
he  serves  the  office  for  forty  days  during  the  year  of  office  (cf). 

As  to  stating  this  settlement  in  examinations  and  g^unds  of  i^ppeal, 
see  Sections  2  &  3  of  this  Chapter, 


SECTION  XII. 

Of  Settlement  bt  Acknowledgment,  \iz.  bt  Certificate, 
Relief,  and  Non- appeal  against  Order  of  Removal. 

Certificates,'] — Certificates  have  fallen  much  into  disuse  since  stat. 
35  G.  III.  c.  101  declared  that '' henceforth  no  poor  persons  should 
be  removed  from  their  places  of  residence  till  they  should  become  ac- 
tually  chargeable.**  The  substance  of  the  acts  (e)  is,  that  any  poor 
person  may  go  to  inhabit  in  any  other  place  than  that  in  which  he  is 
settled,  on  delivering  {/)  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  where  he  goes  to  inhabit,  a  certificate  under  the 
hands  and  seals  of  the  churchwardens  and  overseers,  or  the  major  part 
of  them  {g)f  or  of  the  overseers  where  there  are  no  churchwardens, 


(s)  R.  ▼.  St.  Mary  Calendar,  in  Win- 
eheiter,  Burr.  S.  C.  27.  See  H,  v.  St. 
Nicholas,  Hertford,  10  B.  &  Cr.  832. 

(a)  R.  T.  Cotf9  MuUeu,  1  B.  &  Adol. 
211. 

(6)  Winffkam  t.  SeUindge,  Burr.  S.  C. 
223.    Ante,  p.  842. 

(e)  B,  ▼.  All  Canninfft,  Barr.  S.  C. 
634. 

(<0  R.  V.  Weedbridge  (ikA.),  4  B.  & 


Adol.  711 ;  it.  V.  Liverpool,  3  T.  R.  118; 
R,  r,  St,  Nicholoi,  Hertford,  10  B.  & 
C.  838. 

(«)  8  & 9  W.  III.  e.  30;  9  &  10  W. 
III.  c.  11 ;  12  A.  c.  18 ;  3  6.  II.  c.  29. 

(/)  That  is,  at  the  time  he  ao  gpes 
to  iohabit,  R,  ▼.  Weneley,  5  T.  R.  154. 

(f)  Ezpluned,  quoad  hoe,  51  6.  III. 
c.  80 ;  54  G.  III.  c.  107. 
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attested  by  two  credible  witnesses,  and  allowed  by  two  justices  having 
jurisdiction,  acknowledging  the  person  or  persons  therein  named  to  be 
legally  settled  in  the  parish  granting  such  certificate.  But  at  least  one 
of  the  witnesses,  who  attest  the  certificate,  must  make  oath  before  the 
justices  allowhig  it,  that  he  saw  the  churchwardens  and  overseers,  whose 
names  are  subscribed  as  allowing  it,  actually  sign  and  seal  the  same ; 
and  that  the  names  of  the  witnesses  are  of  their  hand-writing ;  and  the 
justices  shall  certify  that  such  oath  was  made  before  them,  and  such 
certificate  so  allowed  shall  be  evidence  in  all  courts  whatever,  and  shall 
only  be  discharged  by  one  of  the  modes  hereafter  treated  of.  And  no 
person  so  certificated,  while  the  certificate  shall  continue  operative,  can 
communicate  a  settlement  to  any  apprentice  or  servant. 

As  to  the  immediate  operation  and  consequences  of  granting  a  certi- 
ficate, a  certificate  given  to  two  persons,  as  man  and  wife,  though  they 
afterwards  turn  out  not  to  have  been  legally  married,  is  good,  if  no 
fraud  was  intended,  and  the  parties  are  ignorant  of  the  irregularity, 
such  facts  being  ascertained  from  circumstances,  and  found  by  the  jus- 
tices (A).  A  certificate  is  conclusive  between  the  parish  certifying,  and 
the  parish  to  which  the  certificate  is  granted ;  but  as  between  the  cer- 
tifying parish,  and  any  third  parish,  all  matters  remain  open  to  investi- 
gation and  controversy,  for  the  certificate  only  operates  to  the  security  of 
the  particular  parish  intended ;  and  the  certificated  person  is  not  ex- 
cluded by  it  from  acquiring  a  settlement  in  another  parish,  in  the  same 
manner  as  if  no  certificate  existed  (t).  It  requires  no  particular  direc- 
iwn ;  and  therefore  is  effectual  to  its  purpose,  whether  addressed  to  any 
particular  place,  or  addressed  in  general  terms,  or  not  addressed  at  all, 
provided  it  contains  an  acknowledgment  of  the  settlement  of  the  per- 
sons certified  for  (Jk).  In  the  words  of  Lord  Kenyan^  however,  as  a 
certificate  is  not  an  instrument  transferable  from  one  parish  to  another, 
which  having  performed  its  duty  in  one  place,  can  be  assigned  to  ano- 
ther (^),  (for  then  it  would  operate  as  a  license  to  vagrancy),  there 
must  be  a  particular  parish  in  contemplation  at  the  time  of  granting 
it(w). 

Discharge  and  Abandonment  of  a  Certificate,] — ^The  means  by 
which  a  certificate  may  be  wholly  discharged  are  various  :  as,  relief  of 
certificated  pauper  by  the  parish  to  which  he  has  delivered  his  certifi- 


(h)  2  Bott,  578.  (I)  R.  T.  lAlliHffton,  1  East,  R.  438. 

(t)  Id,  584.  (m)  E,  T.  Lubb§rham,  4  T.  R.  154. 

W  2  Stra.  11^3. 
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cate  while  he  was  resident  in  a  third  paiUi  (n),  apprenticeship,  or  hiniig 
and  service  in  amy  third  parish ;  an  order  of  remond  by  justices;  de- 
sertion or  abandonment  of  the  certificate  by  the  party  certified :  die 
renting  of  a  tenement  of  the  valne  of  lOL  per  anmam ;  the  parehsse  of 
an  estate  for  30/.  See  as  to  the  effect  of  a  certificate  oq  settlement  by 
estate,  ante,  p.  841  (o). 

A  certificate  may  also  be  abandaiwd^  though  the  party  do  not  com- 
mit any  of  the  acts  which  actually  go  to  discharge  it ;  as  where  a  cer- 
tificated peison  leaves  the  parish  to  which  he  is  certificated  for  some 
permanent  engagement,  which  manifests  his  having  no  intentiott  of  le- 
turning;  for  then  the  certificate  is  considered  as  having  performed  its 
office  (p).  And  such  cases  are  generally  distinguishable  firom  those,  is 
which  the  manner  of  a  person's  departure  conveys  an  intimation  that 
it  is  only  for  a  temporary  purpose,  as  where  his  busine«  is  of  a  mere 
occasional  nature^  or  where  he  leaves  his  family  bdiind  bim,  as  in  Us 

(9)- 


What  Persons  are  Comprehended  in  a  Certificate. } — If  a  oeitificste 
be  not  either  discharged,  or  abandoned  by  any  of  the  modes  above  pointed 
out,  it  extends  to  **  poor  of  all  denominations ;  to  legitimate  chiklrai 
bom  of  certificated  persons  after  the  granting  thereof;  to  a  second  wife 
taken  afker,  and  to  her  children  bom  after,  the  granting  thereof '' (r). 
But  not  to  a  bastard  born  after,  except  in  the  case  of  the  mother  being 
pregnant  with  it  at  the  time  of  granting  the  certificate,  such  certificste 
referring  specially  to  such  child  in  venire  sa  more  (t),  nor  to  grandchfl- 
dren  (unless  specifically  under  the  protection  of,  and  part  of  the  fiunily 
of,  the  grandfather,  or  themselves  being  individually  named) ;  nor  to 
children  grown  to  maturity,  and  emancipated  (<)•  The*  statute  does 
not  prevent  a  child  from  deriving  from  his  father  any  settlemoit  gained 
by  him  before  emancipation  of  the  former  (m). 

A  certificate  acknowledged  paupers,  with  aU  their  diildren,  bom, 
or  to  be  bam.  One  of  them  (already  bora)  afkerwaids  became  the  besd 
of  a  separate  family,  and  resided  in  the  certificated  parish.  Sach  child 
so  certificated  under  the  general  words,  and  so  becoming  the  head  of  a 

(»)  E.  ▼.  Steniep  am  Wirmtihorpe,  (f )  il.  v.  St,  JfieAMf «,  Omntrf,  S 

15EMt,  850.  T.  R.686I  JB.T..%mKA,8T.R.339. 

(o)  See  eaees  eollected,  4  Bnni's  J.,  (r)  Burr.  S.  C.  IBS,  314;  t  Bott, 

961,  29th  edit.;  abo  Barr.  S.  C.  85,  580,593. 

307.  A  parchaae  gafficient  to  gain  a  aet-  («)  IS.  v.  Metken,  7  T.  R.  342;  Bur. 

tlemant  wUl  of  coane  disehais*  m  oertifi-  8.  C.  650. 

eate,  R.  ▼.  Deddimgtem,  id.  205.  (#)  R.  r.  DerUeeUm,  4  T.  R.  797. 

(p)  R,  ▼.  Newigt(m^  1  T.  R.  354.  («)  See  next  page* 
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fiunily  apart  from  his  fiither,  can  communicate  a  aettlement  to  hia  ap- 

pRBtice  in  aoch  certificated  pariah  («). 
A  paoper  certificated  a$  part  ofhufatker'gfamify^  but  not  by  name, 

m  pot  out  vpjpmatice  in  the  certifying  pariah,  leaving  hia  fiitber'a  honae 
and  ier?iDgfor  aeren  years,  then  retoming  and  aerving  with  hia  mairter'a 
oooient  the  remainder  of  hia  term  in  the  certified  pariah,  but  not  return" 
tug  to  kii  father* t  house ^  arriying  at  twenty-one  yeara  of  age,  and  hiring 
Umielf  for  a  year,  and  aerring  the  aame  in  the  certified  pariah,  ia 
emaDcipated,  and  gaina  a  aettlement  in  auch  certified  pariah  by  auch 
biiing  and  aerrice  (y). 

Ae/ief,  ham  far  evidence  of  Settlement.'] — Relief  given  by  the  officers 

of  a  pariah,  to  a  pauper  or  hia  family  while  reaident  in  oMOther  pariah, 

bot  out  of  any  workhouae  there  aituate  (z),  ia  primd  fa/de  evidence  of 

settlement  in  the  former  (a) :  for  in  auch  an  inatance  it  cannot  have 

been  given  to  them  aa  caaual  poor  reaident  within  their  pariah  (6). 

Sach  an  admisaion  therefore  muat  be  rebutted  by  atroag  evidence 

of  an  opposite  tendency,  to  overturn  the  obvioua  preaumption.    In  one 

case,  evidence  of  birth  being  offered  to  rebut  it,  the  court  obaerved, 

that  birth  waa,  of  all  evidence  of  aettlement,  the  weakeat  (c).     But 

^^lere  relief  had  been  once  given,  but  had  been  refuaed  afterwarda, 

umI  the  aeaaiona  held  the  aettlement  gained,  the  court,  though  of  a 

different  opinion,  refuaed  to  diaturb  their  deciaion  (d).    Again,  where 

the  sesaiona  refuaed  effect  to  evidence  of  aeveral  inatancea  of  relief, 

the  qaeen*a  bench  would  not  interfere  (e).    However,  if  the  aeaaiona 

will  not  hear  evidence  of  relief  when  offered,  mamdaMUM  liea(/). 

The  bare  fact  of  relief  to  paupers  while  resident  within  the  relieving 
parish,  does  not  amount  to  evidence  of  the  aettlement  (^).  There 
would  be  great  impolicy  in  allowing  it  to  have  weight ;  for  if  pariah 
oflkera,  by  giving  relief,  were  to  make  evidence  againat  themselves,  as 
to  the  aettlement  of  the  pauper,  they  would  perform  their  duty  to  caaual 
poor  with  great  reluctance  (A). 


S)  R.  ▼.  TkweUm^  1  M.  &  8. 669. 
)  it.  V.  Morley.  2  M.  &  8.  417. 
(ff)  Beg.  T.  at.  GiU^9*in^tJU'FMdt, 
1  N««r  8e«.  C.  187. 

(«)  B.  r.  Bimbutowe,  8  B.  &  Cr. 
671. 

SB.  T.  CMeoHem,  1  B.  &  Ad.  2S. 
B.  r.  WekfflM,  5  But,  R.  335; 
B.  T.  SImIfy,  15  East,  R.  351. 

(4)  it  V.  Bdmhutowe,  8  B.  &  C. 
671. 
(f)  B.  V.  FanMir,  9  B.  ft  C.  894. 


if)  B.  T.  Wttt  Bidmg,  YiorktMrt, 
(Juttiect),  8  Q.  B.  331;  B.  t.  Ba$t 
Wimek,  615. 

(p)  Laid  down  by  Lord  Anyon  in  X. 
T.  tkedderUmf  8  Bast,  87. 

(A)  B.  T.  Cketkem,  8  Bait,  498.  If 
80  affbrdad  for  any  loigth  of  time,  tiie 
inference  mev  eitlier  be  tbat  the  recipient 
wai  a  lettled  inhebitant,  or  merely  that 
bis  settlement  oonld  not  be  Imown. 
8.  C.  per  Lord  BlUnkeremgh. 
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Order  of Renuwal  execuUdandUnappealed  offoimsU] — ^Acqaieioeoce 
ID  an  order  of  removal  executed  and  unappealed  against  (t)  is  etidetice  <tf 
acknowledgment  by  the  parish  to  which  the  removal  is  made,  of  the 
pauper's  settlement  being  there ;  but  as  it  is  only  evidence  of  the  settle- 
ment, its  peculiar  effect  will  be  better  considered  hereafter  (A). 

Order  of  Removal  appealed  against  and  Quashed,'] — Evidence  that 
at  a  former  sessions  an  order  of  removal  which  had  been  made  at  the 
instance  of  the  same  removing  parish  to  tlie  same  appellant  parish  was 
quashed,  is  conclusive  between  those  parishes,  as  to  the  point  then  in 
issue  between  them ;  but  comes  more  properly  in  the  next  section  (Jk), 

As  to  stating  settlements  by  acknowledgment  as  disscused  in  this 
section  in  examinations  and  grounds  of  appeal,  see  ante^  sections  2  &  3 
of  this  Chapter. 


SECTION  XIII. 

Of  the  Trial  akd  Determination  of  Appeals  against  Ordebs 
OF  Removal;  and  herein  of  Amendments  bt  the  Sessions. 

The  first  step  on  the  hearing  of  appeals  against  orders  of  removal  is 
to  prove  the  service  of  the  notice  of  appeal,  and  of  the  statement  of  the 
grounds  of  appeal  by  the  appellants ;  unless  they  are  admitted.  The 
appellants  should  then  produce  the  original  order,  if  it  has  been  served 
on  them,  unless  it  is  already  filed  at  the  sessions,  see  ante^  p.  638  (/);  or. 


(f)  2  T.  R.  598  ;  11  East,  388. 

(Ar)  See  p.  851. 

{I)  Coieridffi,  J. ,  has  donbted  whether 
sessions  can  establish  as  a  rale  of  prac- 
tice that  no  appeal  against  an  order  of 
removal  shall  be  heard  unless  the  ori- 
ginal order  is  filed  with  them,  Rey.  v. 
Wnt  mding,  YorJuhire,  (Juitieei),  in 
Longwood  t.  Halifax,  2  Q.  B.  705.  In 
Reg.  T.  Stagleg  (/f»A.)»  3  Q.  B.  357, 
362,  on  an  appeid  against  an  order  of 
removal  being  called  on,  appellants 
moved  to  quash  the  order  (which  re- 
spondents did  not  appear  to  support) 
and  for  costs  of  the  appeal.  Respond- 
ents (who  were  attending  the  sessions  on 
other  business)  resisted  this  on  the 
ground  that  the  court  had  no  jurisdic- 
tion, inasmuch  as  no  original  order  was 
before  it,  and  no  notice  to  produce  the 
original  had  been  given ;  that  the  paper 
filed  as  a  copy  could  not  be  used,  and 
that  after  the  order  had  been  abandoned 


for  want  of  sufficiency  hi  the  examhia- 
tion,  and  (as  the  notice  of  abandonment 
expressly  stated)  on  no  other  aoooont 
whatever,  the  sessions  could  not  enter- 
tain the  appeal  for  the  purpose  of  qoasii- 
ing  the  order  which  had  been  ahneadj 
abandoned.  Appellants  relied  on  hafiog 
given  a  copy  of  the  order  to  the  derk  of 
the  peace  according  to  the  rule  of  prac- 
tice of  that  sessions,  viz.  that  all  appeals 
intended  to  be  tried  at  any  sessioas, 
whether  lodged  at  a  prior  sessions  or 
not,  are  to  be  entered  with  the  dcrk  of 
the  peace  at  the  sessions  or  adjournment 
at  which  the  same  aretobehwd;  when 
the  order  orproceedmg  appealed  agaiost, 
or  a  copy  thereof,  is  to  be  delivmd  to 
him,  nor  shall  any  appeal  be  called  on  for 
trial  which  shall  not  have  been  so  en- 
tered. The  sessions  upheld  their  rule, 
calledontheappealand quashed  the  order 
of  removal,  giring  full  costs  to  appellants. 
Order  of  sessions  confinned  in  Q.  B. 
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if  a  copy  only  has  been  served  on  them,  they  should  have  given  notice 
to  the  officers  of  the  removing  parish  (and  al80|>erAa/w  to  the  pauper)  to 
produce  the  original  order  at  the  hearing,  in  which  case  they  may  produce 
and  prove  their  copy  at  the  sessions  (m).  The  order  or  its  copy  is  then 
read;  and  any  preliminary  objections  may  be  taken  to  its  form. 

Amendment  of  Judgments  or  Orders  of  Juiticee  acting  out  of 
Quarter  SeMsions.} — It  is  enacted  (ii),  that  on  all  appeals  to  the  general 
or  quarter  sessions  against  the  judgments  or  orders  of  any  justices  of 
the  peace,  the  sessions  shall  cause  any  defect  of  form  (o)  that  shall  be 
found  in  any  such  judgments  or  orders  to  be  rectified  and  amended , 
without  any  costs  to  the  parties  concerned ;  and,  after  such  amendment, 
shaU  proceed  to  hear,  examine,  and  consider  the  truth  and  merits  of  all 
matters  concerning  such  judgments  or  orders;  and  to  examine  proofs 
relating  thereto,  and  make  such  determinations  as  if  there  had  not  been 
any  defect  or  want  of  form. 

Lord  Kenyon  observed  on  this  act,  that  it  might  have  been*supposed 
that  if  the  legislature  had  been  asked  what  was  their  intention  in  passing 
it,  they  would  have  said,  they  meant  that,  if  upon  inquiry  it  appeared 
that  the  pauper  had  been  removed  to  his  proper  parish,  the  sessions 
shouM  have  power  to  correct  all  defects  in  the  order.  But  a  more 
limited  construction  has  been  put  upon  it,  it  being  holden,  that  if  the 
order  be  defective  on  the  face  of  it  in  any  matter  of  substance,  as,  if  it 
omit  to  state  that  the  removal  is  upon  the  complaint  of  the  parish 
officers,  or  that  the  pauper  was  actually  chargeable  (p),  thus  failing 
to  show  the  jurisdiction  of  the  removing  justices  on  the  face  of  the 
order  (^),  the  sessions  cannot  amend,  even  by  facts  proved  before  them, 
and  the  order  must  be  quashed  (r).  But  the  substitution  of  the  name 
of  one  parish  for  the  other,  obviously  by  mistake  of  the  clerk ;  as  where, 
after  an  adjudication  that  the  settlement  was  Luggershall,  an  order 
directed  the  pauper  to  be  carried  to  Harrow,  has  been  holden  amend- 
able («). 

The  sessions  were  held  entitled  to  amend  an  order  directed  to  the 
ckurchioardens  and  overseers  of  the  parish  of  L.,  which  was  but  a  vill, 
and  without  churchwardens  (/),    So  as  to  an  order  directed  to  the 

(»)  R.  T.  Kirkby  Stephen,  Barr.  S.  (r)  R,  t.  Grwt  Btdwin,  Barr.  S.  C. 

C.  664 ;  2  Nolan,  4  ed.  539.  163. 

(»)  5  G.  II.  c.  19,  8.  1.  (0  R,  Y.  Harrow^on-the-Hill,  2  Bott, 

(o)  R,  T.  Bmgley,  see  ante^  719,  n.  706;  2  Nol.  4th  ed.  553. 

\p)  R.  T.  Great  Bedwin,  Stra.  1150 ;  (0  R-  ▼•  Amlwch,  4  B.  &  Cr.  757 ; 

Burr.  S.  C.  163.  6  Dowl.  5e  Ry.  627. 

(9)  See  p.  850. 
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churchwardens  and  overseers  of  the  tawmhip^  instead  of  the  pariik  of 
B.y  where  it  appeared  that  there  were  several  townships  m  the  pansh 
of  B.,  of  which  the  township  of  B.  was  one  without  separate  oferseott 
and  the  parish  maintained  its  poor  collectively  («). 

An  order  of  removal  to  the  parish  of  L.  was  directed  ^  to  the 
churchwardens  and  overseers  of  L."  That  parish  had  no  such  officen, 
being  divided  into  three  hamlets,  T,,  T.,  and  S.,  each  mabtaining  its 
own  poor  and  having  separate  officers.  Pauper,  with  the  order,  was 
delivered  to  the  officers  of  hamlet  T.,  who  gave  notice  of  appeal  as 
officers  of  the  hamlet  of  T.,  and  reciting  the  order  to  be  for  removal 
to  the  hamlet  of  T.  in  the  parish  of  L.  Ilie  sessions  were  held  wrong 
in  refusing  to  hear  the  appeal  (x). 

Since  4  &  5  W.  IV.  c.  76,  the  sessions  cannot  on  appeal  enter  into 
any  objection  to  an  order  of  removal  for  defects  on  the  face  of  it,  whe- 
ther of  form  or  substance,  which  are  not  stated  in  the  notice  of  the 
grounds  of  appeal.  An  order  of  removal  for  removing  a  father  **  and 
his  children**  is  not  necessarily  void,  for  the  children  may  neither  hsTC 
been  baptized,  nor  acquired  names  by  reputation ;  but  whether  sach  a 
defect  might  be  amended  by  the  sessions  is  not  decided  (y). 


Matters  which  map  be  Proved  on  Hearing  of  the  Appeal.}^^o 
ground  of  removal  or  settlement  can  be  relied  on  by  the  respon- 
dents, except  it  is  stated  in  the  examination,  or  grounds  of  appeal  (i)* 
However,  the  statute  does  not  preclude  them  from  calling  witnesKS 
who  were  not  examined  before  the  removing  magistrates,  or  bind  tiieo 
to  call  all  those  who  were ;  and  it  is  sufficient  if  they  make  oat  a  pnmi 
facie  case  at  the  sessions  (a). 

Respondents  may  perhaps  support  their  order  on  grounds  not  din 
closed  in  the  examination,  provided  the  settlement  relied  on  be  still  in 
substance  the  same  (6).  But  where  they  sought  to  give  in  evidence 
other  facts,  not  indeed  inconsistent  with  those  before  stated,  hot  ftcti 
which  appellants  had  no  opportunity  of  inquiring  into,  or  reason  to 
believe  true,  (e.  g.,  that  the  person  stated  in  the  examinatioo  to  have 
hired  the  pauper,  acted  in  that  transaction  not  for  himself  but  for  his 
father,  whose  name  had  not  before  appeared),  the  court  held,  that  as 
both  parties  had  come  to  the  sessions  to  try  such  questions  as  arose  on 


(tt)  R,y.mngh9,  2  N.  &  M.  103;  {£)  lt«y.  t.  CUii/ (IM.),  11  A«LftB• 
4  fi.  &  Adol.  567,  n.,  an/«,  p.  850.  624,  n. 

(jr)  R.  T.  Carmmrthtiukire  (JuMtie§B),  (a)  Btg,  t.  rehtrtqft  (Mk,),  1  New 

4  B.  &  AdoL  563 ;  1  N.  &  M.  363.  Sea.  C.  476. 

(y)  JR.  T.  Withemwiek,  6  Ad.  &  E.  (b)  ArgmendOf  JL  v.  Mktiftm. 
273;  8.  C.  1  N.&P.  423. 
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the  pauper's  examination,  the  respondents  were  not  at  liberty  to  intro- 
duce new  facts  which  the  appellants,  if  apprised  of  them  before,  might 
bave  thought  true,  and  therefore  might  have  forborne  appealing)  or 
inigfat  have  deemed  false,  and  prepared  themselves  to  dispute  (c). 

If  more  than  one  settlement  is  set  up  by  the  examinations,  (as  may 
well  be  done,  ante^  p.  724,)  the  incomplete  statement  of  one  will  not 
preclude  the  removing  parish  as  respondents  from  establishing  any 
other  which  is  sufficiently  stated  (<2),  though  prior  in  point  of  date  (e)  ; 
for  respondents  may  at  the  sessions  confine  themselves  to  proving  any 
one  settlement  disclosed  in  the  examinations  without  relieving  appellants 
from  proving  any  fiu^t,  also  averred  there,  which  they  may  be  desirous 
to  use  in  support  of  their  own  cases  ;  statements  of  this  kind  having 
no  resemblance  to  admissions  {/)• 

Where  an  examination  disclosed  relief  of  the  pauper  while  resident  in 
parish  C,  by  parish  S.,  the  appellants,  and  at  a  later  period  when  re- 
sident in  parish  W.,  by  parish  C,  the  sessions  cannot  prevent  the  re- 
spondents from  proving  and  relying  on  the  relief  by  the  appellants, 
though  earliest  in  point  of  date  (^). 

Effect  4if  Order  of  Removal  unappealed  againet.y-^A  previous 
order  of  removal,  good  on  the  face  of  it  (A),  executed  and  unappealed 
against,  has  the  peculiar  effect  of  being  conclusive  of  the  pauper's  set- 
tlement at  the  time  it  bears  date,  not  only  between  the  parties  origi- 
nally concerned,  but  as  against  all  the  world,  though  res  inter  alios 
acta:  thus  it  binds  a  third  parish  on  a  subsequent  appeal  (t). 

It  is  in  general  conclusive  of  the  marriage  of  parties  removed  by  it, 


(e)  R,  T.  MUtertOH  (/iiA.},  6  Ad.  & 
E.878.  Cit^  JL  ^.  Derbyshire  (Jui.), 
id.  891. 

(d)  Beg,  t.  CamartOMMre  (JutHces), 
2  Q.  B.  325  (not  OTermled  quoad  hoc). 
In  Reg,  ▼.  Camroie  (Inh.),  2  Q.  B.  330, 
ii.ithe  examinatioii  stated  facta  tendlDg  to 
a  Mttlement  by  hiring  and  serrice  in  the 
appellant  parish,  though  incompletely, 
for  want  of  stating  the  pauper  to  be 
without  child  at  the  hiring;  and  also 
stated  appellants  to  have  relieTed  him 
while  resident  in  another  parish.  Held 
that  the  relief  admitted  a  good  settle- 
ment; for  notMng  contrary  appeared 
on  the  examination,  as  even  If  the 
rdief  must  be  referred  to  the  incom- 
plete hiring  and  serYice,  the  settlement 
in  that  right  might  exist,  though  shut 
ont  fkom  proof  by  the  defect  in  the 


(e)  Thus  proof  of  a  binding  ap- 
prentice may  be  abandoned  by  the  re- 
moving parish,  while  a  previous  settle- 
ment, e.g.  by  birth,  may  be  reUed  on  by 
them,  Meg.  v.  Late\f(Mnd  {Ink,), 

(/)  Reg.  V.  Lateiiford  (/nA.),  1  New 
Seas.  C.  387 ;  14  L.  J.  (M.  C.)  20. 

(g)  Reg.  v.  Whiiwiei  (i»A.),  14  L. 
J.  (M.  C.)  25;  1  New  Seas.  C.  23, 
S.  C. 

(A)  See  pp.  848,  859. 

(i)  R.  V.  Coreham,  11  East,  388 ;  jR. 
V.  KenUworih,  2  T.  R.  599.  An  order 
of  removal  to  a  certificated  parish,  un- 
appealed against,  Is  conclusive  against 
the  latter  on  its  removing  to  the  certify- 
ing parish,  R.  V.  Baling,  4  Doug.  12 ; 
Cald.  472. 
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and  therein  described  as  man  and  wife  (k) ;  also  of  tbe  legitimacy  of 
the  children  whom  it  names  {I)— of  the  settlement  of  after-bom  diildren 
of  the  marriage  so  established  («)— of  the  settlement  of  tbe  husband 
when  it  removes  the  wife  by  name,  though  not  describing  her  ss 
such  (n) ;  and  even  when  it  removes  his  wife  as  a  widow  under  the 
supposition  of  his  death,  for  it  is  presumed  that  she  was  removed  to 
the  place  of  his  settlement  (o).  But  it  is  not  conclusive  as  to  a  ton 
who  is  not  named  in  the  order,  and  did  not  at  the  time  form  psrt  of 
his  father's  family,  thus  being  emancipated  (/>),  though  his  emancipation 
at  the  time  will  not  be  presumed  (q).  Its  effect  between  several  town- 
ships of  a  parish,  after  separation  of  a  township,  is  a  difficult  ques- 
tion (r). 

Effect  of  an  Order  of  Removal  Confirmed  on  Appeal  (#).]—"  J"^S" 
ments  of  courts  of  competent  jurisdiction,  directly  on  the  point  in 
question,  are  as  evidence  conclusive  between  the  same  parties  upon  the 
matter  directly  in  question  in  another  suit.  Upon  this  principle,  a 
judgment  of  a  court  of  sessions  confirming  an  order  of  removal,  is 
concluiive  not  only  against  the  parish  to  which  the  removal  is  directed 
to  be  made,  but  (being  a  judgment  tn  rem)  against  all  the  warld^it.  g» 
as  between  the  appellant  parish  and  a  third  parish  on  a  subsequent  ap- 


{k)  JR.  T.  Wood  Chegter,  Stn.  1172; 
Burr.  S.  C.  191 ;  R.  ?.  8iiek$tter,  Burr. 
S.  C.  651 ;  and  cases  collected  7  Ad.  & 
E.  763 ;  2  Nol.  4th  ed.  142.  See  this 
mle  discQised  and  cases  considered,  Reg, 
T.  Wye  (Ink,),  7  Ad.  &  E.  761 ;  where 
an  Older  of  sessions  confirming  an  order 
of  remoTal  of  the  panper  while  a  child 
with  his  father  and  mother,  was  disre- 
garded on  proof  of  a  subsequent  diToroe 
for  nullity  of  the  marriage,  as  incestuous. 
The  deriyatiTc  settlement  by  parentage 
was  thus  defeated,  and  the  settlement 
by  birth  as  an  illegitimate  child  was  set 
up. 

Abandoning  an  order  is  said  not  to  be 
enough,  for  it  concludes  nothing,  2  No- 
lan, 4th  ed.  144,  236,  499;  but  see 
€mi€,  p.  647. 

(/)  R.  ▼.  Noriflfeaiherimi,  1  Sees.  C. 
154. 

(fii)  R.  T.  8t.  Mary,  LamMk,  6  T. 
R.  615,  for  the  precise  point  which  is  a 
necessary  part  of  the  proof  in  the  2nd 
appeal,  has  been  determined  on  the  1st, 
R.  Y.  Catterall,  6  M  &  S.  83. 

(n)  JR.  T.  Toweetter,  Cald.  497. 

(o)  R,  T.  Rudffley,  8  T.  R.  620. 


(p)  R.  T.  Shmtkowrwm,  1  T.  R.  3S1 

(q)  Reg.  t.  Feoreley  (iUt).  8  A4. 

&  E.  806.    The  respondents  prodoeed 

and   proTed   before  removing  jostiMf 

an  oi^er  of  remoral  of  M.  B.»  wife  of 

S.  B.,  brother  of  pauper  to  theappeOant 

pariah,  (Sbim),  together  with  the  en- 

mination  on  which  it  was  founded  (of 

which  copies  were  sent  with  the  order), 

disdoaing  a  settlement  of  A.'i  fttheris 

Sowe  and  no  other,  tbe  wife  having  been 

received  by  the  parish  officers  under  ttit 

order,  and  no  appeal  made.    Hub  vat 

held  evidence  to  show  A.  settled  in  S., 

which  though  slight,  was  edmittiNi  be- 

fore  removing  justices  in  order  to  obtaia 

an  order  for  A.'s  removal;  but  it  «a> 

said  that  neither  order  or  ezamiiiatioai 

were  condnslve  evidence,  not  being  tn 

adjudication  of  A.'s  settlement,  Jl^rJ* 

Sovfe  (/«*.),  12  L.  J.  (M.  C.)  38.    Tbj 

examinations  seem  admissible  as  V^,^ 

evidence  of  grounds  on  which  the  pan» 

officers  acted,  but  qu.f 

(r)  Per  Cer.  R.  t.  OUkury,  4  Ad.  & 
E.  167.  . 

(«)  As  to  judgmcnU  of  sesnenf  » 
app^s  generally,  en/e,  p.  650, 651* 
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peal),  that  the  pauper  at  the  time  when  that  order  was  made  was  settled 
in  the  parish  to  which  he  was  so  sent(/). 

Lord  Denman  adds  as  the  reason, ''  for  that  is  the  point  which  the 
settions  must  have  decided  when  they  confirmed  the  order  of  re- 
moval "  (/). 

The  law  is  doubtless  so  («),  though  Lord  DenmaiCt  reason  fails  to 
explain  how  it  became  so  in  this  peculiar  case,  notwithstanding  the 
principle  of  rt$  inter  alios  acta.  Coleridge,  J.,  intimated  that,  if  an 
order  is  confirmed  because  the  appellants  are  disabled  by  a  defect  in 
their  grounds  of  appeal  from  setting  up  a  subsequent  settlement,  that 
ii  a  decision  on  the  merits  (x).  His  position  is  borne  out  by  a  later 
case  (y),  where  an  appeal  against  a  removal  from  H.  to  M.,  the  ground 
of  appeal  stated  a  subsequent  settlement  in  a  third  township  £.,  by 
renting  a  tenement  there,  without  stating  any  residence  in  E.  Tlie 
sessions  held  this  omission  material,  and  confirmed  the  oi-der ;  M.  then 
removed  to  E.,  setting  up  the  same  ground  of  settlement  properly  in 
the  examination.  E.  appealed,  stating  as  a  ground  the  confirmation  of 
the  former  order  of  removal  from  H.  to  M. ;  that  confirmation  was  held 
conclusive  against  M.  So  that  the  second  sessions  having  confirmed 
the  order  of  removal  to  E.,  considering  the  former  decision  not  to  have 
been  on  the  merits,  the  court  quashed  that  order  of  confirmation,  and 
held  the  former  decision  not  to  have  proceeded  on  mere  form. 

Effect  of  Order  of  Removal  Quashed  on  Appeal  generally ,  (i.  e. 
without  Special  Entry,  and  not  for  mere  defect  of  form,] — It  should 
be  premised,  that  parol  evidence  of  the  grounds  of  an  order  of  sessions 
made  for  quashing  an  order  of  removal  generally,  t.  e,  without  special 
entry,  is  admissible  (z). 

An  order  of  sessions  quashing  an  order  of  removal  generally  (t.  e* 
not  for  mere  defect  of  form  and  without  special  entry)  is  conclusive 
between  the  contending  parishes  being  taken  on  hearing  the  merits  (a) 


(0  Vtri,  Lord  Denmamt  5  B.  &  Adol. 
533. 

(«)  Hmrow  and  Ru^  (IM.)f  2  Salk. 
524,  and  other  eaiei  collocted  in  2  Phil. 
Bt.  9th  ed.  47»  where  other  reasons 
equally  nntatiflfactory  are  given. 

(«)  Diet  Coliridge,  J.,  11  Ad.  &  E. 
626,  n. ;  Rtg.  ▼.  CUnts  but  see  on/e,  p. 
647,  648. 

(r)  Beg.  T.  Btemwaod  and  Barony ,  3 
Q.  B.  370.  Ita  principle  re-stated,  id, 
384.  Again  commented  on  hjPattnon, 
i;  in  Aekwortk  Overseers,  es  parte,  13 


L.  J.  (M.  C.)  30,  as  showing  that  where 
the  emnn^Miltoii  omitc  tome  material 
facts,  it  is  the  tame  thing  as  if  on  the 
hearing  of  the  appeal  the  parties  had  not 
brought  evidence  of  such  facts  before 
the  covrt. 

(jt)  R,  T.  Wiei  8t,  Lawrence,  5  B. 
&  Ad.  533,  affirming  Oegathsrp  and 
Disewwrth,  Stra.  1256,  also  Iteg.  y.  CkarU 
hury  and  Wdleott,  3  Q.  B.  378.  See 
per  Patteson,  J.,  in  8,  C..383,  384,  Reg, 
▼.  Perransaimio  {Ink.),  id,  400. 

(a)  R,  ▼.  Bradenkam,  Burr.  Sett.  C. 


854 


TRIAL  or  APPEALS 


as  to  the  poinl  which  it  decides ;  that  point  bebg,  that  at  the  t»tt 
when  the  order  was  made  the  appellant  parish  was  not  bound  to  receife 
the  pauper  (&)• 

However  the  cases  show  that  at  least  before  4  &  5  W.  IV.  c.  76, 
such  an  order  of  sessions  was,  as  between  the  same  contending  paiUiet, 
primAfaeUmdene^  to  thow^  that  at  the  time  the  order  of  remoral  was 
made  the  pauper  was  notiettUd  in  the  appellant  parish  (c) ;  bat  though 
admissible,  it  is  even  between  them  slight  evidence  of  settlement,  for 
it  does  not  distinctly  show  on  the  foceof  it  on  what  gronnd  it  proceeded  {d). 

Nor  is  it  any  ettoppel ;  for  to  prevent  injustice,  it  is  a/toojfs  competent 
for  the  respondents  to  show  by  parol  evidence  that  the  order  of  sessions 
was  not  made  on  that  particular  ground  {e),  and  thus  to  rebnt  any 
primd  faek  presumption,  that  the  decision  for  quashing  the  order 
*^  turned  on  the  tettUmmU  '*  (/),  by  proving  that  the  former  order 
of  removal  was  m  fact  quashed  on  a  ground  foreign  to  the  qwos 
tion  of  settlement,  e.  g.  because  at  the  time  the  order  was  made,  the 
pauper  was  not  actually  chargeable,  or  not  long  enough  resident,  or 
irremovable  from  his  own  tenement  in  the  removing  parish,  which  he 
has  since  sold  {§)• 


S94.  lBilif.v.CUM/(JWI.),  11  Ad.* 
E.  624,  n.,  the  quMhing  prooeedftd  on 
the  TuiaDce  in  proof  of  tha  time  of 
rmtiiif  laid  in  the  emniiMtion. 

{h)  So  ■tatod  bj  Jmm  Pflrfo,  J.,  in 
ft  B.  &  Ad.  535 ;  it.  V.  Wiek  St.  Law- 
remee :  which  aaems  more  correct  than 
Mjiag  that  the  point  decided  ii  that  the 
•ettlement  of  the  pauper  waa  not  in  the 
appellant  pariah  at  the  time  of  the  re- 
moTal,  as  ia  laid  down  in  2  Phill.  Et.  9 
ed.  46,  on  the  authority  of  B.  t.  Smrratt, 
Burr.  S.  C.  73,  and  Harrow  y.  Ri$l^ 
{hkk,),  Saft.  524.  For  the  aetUement 
may  have  hean  in  the  appeUant  pariah 
and  yet  the  respondents  may  luiTe  been 
nnable  to  prore  it  there,  on  acooont  of 
the  pauper  being  at  tlie  time  irremovable 
from  his  own  estate  in  their  parish,  or 
not  actoally  chargeable,  or  not  having 
been  resident  ftirty  days,  &c.  (see  p.  838, 
851),  which  would  have  as  urgently  oe* 
casioned  the  order  to  be  quashed  as 
proof  of  his  not  bemg  mttUd  thtre. 

(e)  Diet.  Jamm  Parke,  J.,  R.  t. 
Wiek,  Si.  Lawrmce,  {Jmk.),  5  B.  &  Ad. 
535.  Probably  it  is  admissible  in  the 
aame  way  as  the  Terbal  declaration  of  a 
rated  inhabitant  of  the  removing  parish 
would  be,  R.  ▼.  Wooium  (/uA.),  10  B. 


ft  Cr.  846;  R.  v.  Rmigetef,  8  T.  E. 
620,  other  cases  coUeetod  in  Hfg.  v. 
Sowe  (JiU.},  12  L.  J.  (M.  C.)  38. 

(if)  See  per  Jamet  Parke,  J.,  5  B.  & 
Ad.ftS».  In  Ay.  T.  Fcoeeliy  (AiA.),  8 
Ad.  ft  E.  806,  821,  CblorM^,  J..  calW 
such  eridence  between  the  same  two  pa- 
liahea  eo^emi.  Rag.  t.  Sowe  (JUI.),  If 
Ii.  J.  (M.  C.)  38,  is  an  anthority  tha 
same  way  since  the  seL 

(f)  See  per  Jaatee  Parka,  J.,  5  B.  ft 
Ad.  535.  So  whether  the  spedelgnnad 
of  quaahing  appeara  on  the  fi^e  of  ths 
order  or  not,  wd. 

(/)  Diet.  Lord  Jmman,  8  Ad,  ft  E> 
806,  818 1  R.  T.  Yeoveiey  (BUL).  Stmk. 
meaning  tliat  the  quashing  the  order  of 
ramoval  proved  that  the  sertksnenr  was 
not  then  in  the  appeUant  parish.  Lscd 
Demman  impugns  the  judgment  of 
Btnttn*  Jm  in  Jk.  v.  Kaoft^,  2  B.  ft 
Cr.  883,  as  using  larger  eapremioBi  thsa 
were  necessary,  but  f«.  / 

(ir)  See  8  Ad.  ft  £.  818,  per  Lofd 
i^fUMcn;  Oegaikatrpe  v.  Diaamartk,  (er 
iter  V.  Oegutkmrp),  Stra.  1256 ;  Burr.  8w 
C.  261,  approved  iniE.  v.  Wwtk  St.  Lam- 
renee  (ink.),  5  B.  ft  AdoL  526 ;  &  v. 
Wkeeloek,  5  B.  ft  Cr.  511.  Explained 
by  Paiteean,  J.,  5  B.  ft  Ad.  539.  ai^ 
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However,  since  the  new  act  4  d^  5  W.  IV.  c.  76,  a  more  extensive 
nuDge  is  given  to  the  conclusive  effect  of  an  order  of  sessions,  when  a  sub* 
sequent  question  arises  between  the  same  parishes.  Thus,  where  two 
ordera  of  removal  had  been  quashed  on  appeal*  one  for  variance  between 
the  examination  on  which  the  removing  justices  proceeded,  and  the  proof 
St  the  hearing  of  the  appeal  in  the  date  of  renting  a  tenement  laid  in  the 
foraier  (A) ;  and  the  other  for  omitting  the  date  of  the  birth  of  the  pau< 
per's  husband,  through  whom  a  settlement  was  derived  (t),  the  ses- 
sions having  thought  the  variance  and  omission  material,  the  court  of 
queen's  bench  held  their  decisions  not  of  form  merely,  but  conclusive 
between  the  same  parishes  in  appeab  against  subsequent  removals  made 
OD  amended  examinatious. 

If  it  can  be  shown  that  an  order  of  quarter  sessions  for  quaking  an 
order  of  removal  turned  on  a  particular  point  not  being  stated  in  the 
eiaminations,  or,  if  so  stated,  not  being  proved,  («.  g.^  that  the  pauper 
at  the  time  of  the  order  made,  was  not  actually  chargeable  to  the  re- 
moving parish),  and  new  matter,  («•  ^.,  actual  chargeability,  has  since 
arisen)  (A),  the  former  order  of  sessions  is  not  conclusive  an  to  such 
fresh  ground  of  removal  (/),  having  proved  nothing  as  to  the  question 
of  settlement  (m) ;  so  that  a  fresh  order  of  removal  made  after  the  new 
state  of  things,  viz.  chargeability,  existed,  was  held  not  prejudiced  by 
the  order  of  sessions  made  before. 

But  as  between  the  removing  parish  whose  order  of  removal  is 
quashed  by  the  sessions,  and  any  third  parish,  the  order  of  sessions 
is  only  conclusive  as  to  the  parish  which  succeeded  on  that  appeal ; 
and  the  first  parish  may  remove  again  to  any  third  parish,  not  party  to 


Me  Re^^,  T.  LemeuMre  (Jutiien),  12  L. 
J.  (M.  C.)  76 ;  3  Q.  B.  369,  S,  C.  This 
ebange  of  drcamstanoe  entitles  respond- 
ents to  succeed,  nffira^  this  page. 

{h)  B^,  T.  CiM  {Ink,),  11  Ad.  &  E. 
624,  n. 

(0  Ay.  T.  CkarUwy  and  Waioott 
(M.),  3  Q.  B.  378.  This  case  shows 
ttttt  where  die  taemmnatiom  omits  some 
Baterisl  fiMts,  it  is  the  same  thing  as  if  on 
the  hearing  of  the  appeal  the  parties  had 
not  brought  eridence  of  such  facts  before 
the  oomt.  See  per  Patt§9€n,  J.,  13  L. 
J.  (M.  C.)  39. 

{k)  R.  T.  Wheehek,  5  B.  &  C.  511. 

(0  See  per  PtMnoa,  J.,  3  Q.  B.  384, 
ia  Ay.  ▼.  Ckarlbturjf  tmd  Wahott 
(ft*.) 

(m)  Iteg,  V.  PtrrmtMohUo  (AiA.),  3 
^  B.  400.  Order  of  removal  quaked 
oa  appeal  because  the  examination  did 


not  show  actual  chargeabilitj.  Fresh 
remoTal  on  an  examination  which  did 
show  it.  Sessions  thought  the  omissioa 
in  the  former  order  went  to  the  merits 
(or  rather  disposed  of  the  settlement) 
and  quashed  the  new  order,  but  granted 
a  case,  asking  whether  the  first  order 
had  been  quashed  on  the  merits  or  not. 
Held  that  it  had  been  quashed  on  the 
merits  as  then  existing,  but  that  no  de- 
cision had  then  taken  place  on  the  ques- 
tion of  9€ttlemenit  that  the  chargeability 
now  shown  had  introduced  a  new  state 
of  things  so  as  to  prevent  the  new  order 
ftom  being  prejudiced  by  the  order  of 
sessions  made  before.  Order  of  sessions 
quashing  the  new  order  was  quashed. 
Held  also  that  the  sessions  might  inquire 
into  the  ground  of  the  former  order  to 
quash. 


*856  TRIAL  OF   APPEALS 

the  former  removal  (/).  Nor  does  it  prevent  a  third  parish  to  which 
the  unsuccessful  respondent  afterwards  removes  from  appealing  and 
proving  a  settlement  in  the  parish,  which,  as  appellant,  quashed  the 
order  on  the  first  appeal  (m) ;  for  such  quashing  ascertains  nothing  affir- 
matively with  regard  to  the  removing  parish ;  and  so  far  from  proving 
that  the  settlement  ever  has  been  there,  it  finds  the  negative^  viz.  that 
at  a  given  time  the  pauper  was  not  settled  in  the  appellant  parish  (n). 

If  an  order  of  removal  is  quashed^  not  on  the  merits  but  for  the  spe- 
cial ground  of  a  defect  in  form,  or  because  the  pauper  was  not  actually 
chargeable  or  resident  for  forty  days,  or  was  irremovable ;  and  this  ap- 
pears as  it  ought  to  do  by  special  entry  on  the  face  of  the  order  of  ses- 
sions (o),  in  order  to  save  the  expense  of  calling  witnesses  on  trying  a 
second  appeal ;  the  order  of  sessions  of  course  concludes  nothing  except 
the  point  contained  in  the  special  entry. 

Whether  the  first  order  is  confirmed  or  quashed,  if  a  second  is  made 
which  would  primd  facie  seem  to  militate  against  the  first,  but  which 
may  be  good  from  subsequent  occurrences  (p) ;  the  second  order  ought 
to  recite  the  firsts  and  set  forth  the  matter  on  which  it  is  founded  {q). 

Producing  the  Pauper,] — In  case  the  pauper  has  been  actually  re- 
moved to  the  appellant  parish  before  the  hearing,  the  appellants,  if 
served  in  due  time  with  the  usual  notice  to  produce  him,  ought  now 
either  to  produce  him,  or  to  show  that  his  absence  is  not  occasioned  by 
their  connivance  or  default  (r).  But  when  he  has  not  been  removed, 
or  where  his  evidence  is  required  to  sustain  the  order,  it  is  safer  to  sab* 
poena  him  as  a  witness  («).  If  he  does  not  appear,  and  the  appellants 
show  that  he  has  absconded,  the  court  will  respite  the  appeal  to  the 
next  sessions,  directing  the  appellanlB  in  the  mean  time  to  make  diligent 
search  after  him.  If  after  actual  removal  to  the  appellant  parish,  he  be 
not  forthcoming,  the  sessions  will  sometimes  confirm  the  order,  con- 
sidering it  to  be  the  duty  of  the  appellants  to  bring  him  ;  but  even  if  he 
has  been  removed  in  fact,  this  seems  doubtful,  for  the  appellants  have 
not  the  custody  of  his  person,  and  the  respondents,  knowing  that  they 
must  support  their  order,  ought  to  have  subpoenaed  him  as  a  witness. 

Right  to  Begin,  and  Reply.] — ^If  the  order  be  good  in  point  of  form, 

(0  8i.   lficAae/'«,    Bedenham,    and  teton,  J.,  6  B.  &  Ad.  539. 

Kingston  Bowey,  S«lk.  486;   tee  id,  (p)  Se«  «»/«,  p.  855. 

525.  (V)  See  #bf/er,  J.,  in  J2.  t.  Bradm' 

(m)  JZ.  T.  Bmtlty,  Burr.  S.  C.  425.  kam,  Burr.  Set  Ca.  394. 

(n)  8,  C.  /  R,  T.  areneeitert  Barr.  (r)  2  Nolan,  539,  4tk  ed. 

S.  C.  17.    See  2  PhUl.  E? .  9th  ed.  47.  («)  Id.  iHd.  n.  2.    See  emU,  p.  14$, 

(o)  Antff  p.  646,  647.     See  per  Pat*  147. 


AGAINST  ORDERS  OF   REMOVAL.  857 

the  borden  of  supporting  it  lies  on  the  respondents,  by  showing  the 
paoper  to  be  settled  in  the  parish  to  which  the  removal  was  made  {t) ; 
and  their  leading  counsel  having  opened  his  case  to  the  bench,  he  with 
his  jonior  calls  the  witnesses,  subject  to  the  ordinary  rules  of  evidence. 
At  some  sessions  the  witnesses  are  examined  before  the  address  of  the 
counsel  who  relies  on  them  :  but  it  seems  the  proper  course,  and  is  the 
general  practice,  that  even  if  the  respondents'  primd  facie  case  is  ad- 
mitted by  the  appellants,  and  the  latter  consequently  begin  in  fact  by 
calling  evidence  to  establish  a  subsequent  settlement,  the  respondents 
shoold  have  the  general  reply. 

And  it  appears  the  better  opinion,  that,  though  since  the  new  poor 
law  the  settlement  relied  on  by  the  respondents  may  not  be  expressly 
traversed  in  the  written  grounds  of  appeal  («),  they  are  still  bound  to 
prove  it  at  the  hearing,  and  consequently  retain  the  right  to  begin,  and 
have  the  general  reply.  This  seems  the  same,  whether  their  primd  facie 
case  be  admitted  at  the  hearing,  so  that  the  appellants  in  fact  launch 
their  case  first,  or  whether,  by  proceeding  to  call  evidence,  the  respon- 
dents are  exposed  to  the  risk  of  failure  upon  their  own  showing. 

If  the  respondents  begin  to  make  out  a  primd  facie  case,  (e.  g.^  a 
woman's  maiden  settlement  without  anything  to  show  that  any  subse* 
quent  settlement  which  would  supersede  it  has  been  gained)  (x),  or  if 
it  is  admitted,  and  appellants  begin,  it  is  enough  for  them  to  disprove 
their  obligation  to  maintain  the  pauper  by  showing  him  not  settled  in 
their  parish,  without  proving  the  precise  place  of  his  settlement  (y)« 
But  if  they  set  up  a  subsequent  settlement,  which  the  respondents 
contradict  by  other  evidence,  the  appellants'  counsel  has  a  right  of 
reply  to  the  new  evidence  of  the  respondents  only  ;  and  the  respon- 
dents' counsel  have  in  both  cases  the  general  reply.  In  one  case, 
where  the  respondents'  case  was  admitted,  and  the  appellants  went 
through  theirs,  to  prove  a  subsequently  acquired  settlement  elsewhere, 
the  respondents'  advocate  addressed  the  court  upon  his  adversary's  case, 
before  calling  his  witnesses  to  contradict  it ;  the  sessions  refused  to 
hear  them,  treating  his  address  as  contrary  to  the  practice  of  that  ses- 
sion, and  saying  he  had  rested  his  case  on  the  insufficiency  of  that  of 
the  appellants ;  and  quashed  the  order  of  removal.  The  court  of  king's 
bench  did  not  approve  the  decision  of  the  sessions  in  point  of  practice ; 
bnt,  as  no  case  had  been  sent,  and  the  respondents  had  not  been  alto* 
gether  excluded  from  a  hearing,  would  not  interfere  by  man€Uimus  (s). 

(0  R.  T.  8i.  Mary,  Beveriey  (/nA.)>  &  Ad.  205. 

1  B.  h  Adol.  201.  (y)  R.  t.  8t.  Mary,  Severity,  1  B. 

(«)  4  &  5  W.  IT.  c.  75, 1.  79,  81.  &  Ad.  205. 

{*)  See  jvdsment  of  Bayky,  J.,  1  B.  (x)  IL  ▼.  Camarveiukire  {Juitiee9),i 
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If  the  pauper  is  ealled  for  the  respondents,  the  appeHante'  oeamel 
may  of  conrw  crot^eiamioe  him  generally ;  but  though  the  appeUtnU 
will  Mcoeed  if  they  can  show  the  pauper  to  be  settled  in  any  oUmi 
parish  than  their  own,  it  is  the  more  convenient  couiae,  and  the  prac- 
tice of  some  sessions,  not  to  allow  the  appellants  to  prove  a  subsequent 
settlement  on  such  croes-examination ;  but,  in  case  they  rely  on  his 
evidence  to  prove  a  subsequent  settlement,  to  require  them  to  open 
their  own  case,  and  call  him  again  as  their  witness.  The  respondeats* 
counsel  has,  as  we  have  seen,  the  general  reply,  if  witnesses  are  called 
or  evidence  opened  by  the  advocate  for  the  appellasts ;  but  otherwise, 
the  case  closes  with  the  address  of  the  latter.  If  the  respondents* 
counsel  in  his  reply  cites  ftesh  cases,  some  couru  of  quarter  session 
permit  the  opposite  counsel  to  observe  on  them.  This  is  also  done  in 
election  committees,  but  not  in  the  superior  courts. 

Though  the  only  settlement  which  can  be  supported  on  either  side, 
must  be  that  which  is  stated  in  the  examination  or  statement  of  groands 
of  appeal,  it  may  be  supported  by  any  number  of  witnesses  or  amooot 
of  documentary  evidence  which  either  party  may  think  fit  to  adduce ; 
nor  are  the  respondents  bound  to  caU  the  witnesses  examined  before 
the  justices,  or  to  rest  content  with  their  testimony  if  ceiled  (a). 

It  has  been  said  that  where  an  order  is  quashed  generally,  merely 
because  respondents  decline  going  into  their  case,  that  is  a  decision  oa 
the  merits  (&),  and  conclusive. 

If  two  appeals  are  entered  against  one  order,  and  it  is  quashed  on  one 
of  them,  the  other  should  not  be  tried  (c). 

Judicial  Power  of  Justices.] — ^The  justices  are  not  only  the  sole 
judges  of  the  efiect  of  evidence  adduced  on  appesJs,  but  of  its  ad- 
missibility :  no  bill  of  exceptions  lies  against  their  determination  on 
any  point  which  may  arise  in  the  course  of  the  trial  (d) ;  and  if  the; 
should  reject  evidence  on  a  misapprehension  of  the  practice  of  their 
own  court,  or  on  a  mistaken  view  of  a  rule  of  law,  without  sending  up 
a  case  to  the  court  above,  the  latter  court  will  not  interpose  by  mwuta- 
mus  to  direct  a  review  of  their  decision  (e).    For  that  would  be  in  £>ct 


B.  &  Aid.  86,  «i/#.  See  A.  ▼.  Ciaitbtr^ 
kmd  (Juitieet),  4  Ad.  &  E.  697;  5  N. 
&  P.  578;  B,  T.  Wut  BidiM^  (Jm. 
Heei),  5  B.  &  Adol.  1006 ;  1  N.  &  M. 
426 ;  and  R,  y.  Ckwkirt  (/Mh'eet),  8 
Ad.  &  E.  400 ;  1  P.  &  D.  88. 

(a)  Ante,  p.  850. 

(5)  Per  Coleridge,  J.,  Reg.  ▼.  Church 
Knawle  (/iiA.),  7  Ad.  &  E.  471 ;  2  Ney. 
8e  P.  359;  this  may  be  otherwiie,  if  they 


■ecure  the  sppellantf  from  being  wxdedt 
by  acqnahitiiig  then  preebeiy  with  the 
ground  on  whieh  they  withdraw  tbe 
order.  Per  Lord  Detmum,  7  Ad.  &  B* 
479. 

(e)  Reg,  t.  Weefmorelend  (JwHeti), 
12  L.  J.  (M.  C.)  116. 


(d)  Ante,  p.  651. 

(0 


iV.  T.  OmMrMNtStrv  (J^ulkef)* 
4  B.  ft  Aid.  298,  tuted  m/e,  p.  651 :  ibr 
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Id  gnat  a  nsw  tml,  which  the  conn  above  has  not  jurisdiction  to  do  (/)• 
But  if  they  hear  one  side,  and  altogether  refuse  to  hear  the  other,  it 
neras  a  numdamuM  may  issue  as  if  the  case  had  not  been  heard  at 
tU  ig).    See  on  this  subject  more  fully,  onfe,  p.  652* 

Judgment  to  Confirm  or  Quash  the  Order  of  RefnovaL] — The  only 
legal  judgment  which  can  be  pronounced,  is  simply,  that  the  order  be 
confiimed  or  quashed  ;  and  may  be  given  or  altered  at  any  time  during 
the  same  session,  or  as  it  seems,  by  the  same  justices,  at  an  ad- 
jouroment  of  it  (A).  But  they  cannot  supersede  or  suspend  it, 
and  make  or  add  an  original  order  of  their  own,  e.  g*  for  re- 
moving the  pauper  back  to  the  respondent  parish  (t),  or  to  any 
other  parish  (A).  But  where  they  quash  an  order  of  removal  for  form, 
ooly  a  special  entry  should  be  made  accordingly  (/)•  A  judgment 
for  quashing  an  order,  if  so  entered  by  mistake  for  any  other  order 
pronounced  by  the  justices,  can  only  be  corrected  at  the  same  sessions, 
or  at  an  adjournment  of  them ;  for  the  queen's  bench,  not  being  a 
court  of  error  from  that  court,  will  not  correct  its  judgment,  though  it 
will  compel  it  to  arrive  at  one  by  hearing  and  deciding  on  an  appeal  (m)* 

Form  of  Order  Embodying  the  Judgment  of  Sessions.} — In  orders 
the  margin  is  considered  part  of  the  order,  and  a  clear  reference  to  it  in 
the  body  is  suflBcient  (n).  The  order  may  state  the  judgment  of 
sessions  in  terms  of  recital,  without  present  adjudication  (o).  The  re- 
moving justices  must  appear  to  have  had  jurisdiction,  t.  e.  it  must  ^)pear 

part€  Prmti,  7  Ad.  &  K.  27;  A  a  2 

N.  &  P.  102 :  a  ease  of  th«  stroagMt 
Und,  for  the  appeal  was  against  a  con- 
vietiMi  OB  the  gasM  traspaii  aet  (1  R  2 
6.  lY.  c.  32),  which  takes  away  a  eer- 
tiormrL  See  S.  P.  Reg,  y.  RippoH  (/m- 
Urn),  7  Ad.  R  B.417;  2  N.  R  P.  411; 
■nd  per  Lord  Demium,  8  Ad.  R  E.  400. 

(/)  Beg.  V.  Kmteoen  (Jmiieei),  3  a 
B.  810,  819;  Em  parte  Pratt,  7  Ad.  R 
E*  27 

(g)  R.  V.  CamanHmkire  (Juitieee),  4 
B.R  Aid.  86,  per  fiolrqytf,  J.  And  lee 
R.  ▼.  (\mberlatd  {JtuUeu),  4  Ad.  R 
E.  695;  5  Ner.  R  Man.  578.  Com- 
plaint against  a  man  vnder  the  va- 
grant  act  for  lefosing  to  maintain  hie 
wife  and  child;  the  jnaticea  in  petty 
ttition  heard  the  defendant's  proofs  ad- 
duced to  show  that  he  was  not  married, 
hat  relnsed  to  hear  the  complainant's 
evidence  in  support  of  a  Gretna-green 
marriage  before  the  child's  birth,  saying 
they  would  not  indirectly  try  the  Tali- 


dity  of  a  foreign  marrii^  whioh 
disputed.  A  mandanmt  issued,  for 
as  the  justices  exercised  their  disere- 
tion  at  first  in  dtoiding  to  hear  tlis 
case,  they  were  not  right  in  refusing  to 
hear  the  whole  endence  offered. 

(h)  See  Index,  tit,  A4faurmnent. 

(0  R'  V.  MiherUmf  7  Mod«  10,  and 
cases  collected  in  JL  t«  Bond,  2  Shower, 
503. 

(Ar)  R.  T.  (kweU  and  Wokine,  Salk. 
472. 

(t)  Ante,  p.  646. 

(m)  R.  T.  Mommouthihire  (Juetieei), 
4  B.  R  Cr.  844 ;  7  DowL  R  Ry.  334; 
second  Monmouthshire  com,  8  B.  R  Cr* 
137  (poit)  ;  R,  ▼.  Leicetierthire  (/as- 
ficef),  1  M.  R  S.  442. 

(n)  Per  Xee,  C.  J.,  in  Jl.  t.  Hotbeek, 
1  Burr.  S.  C.  198.  Approved  j7«r  Cur, 
1  New  Sess.  C.  455 ;  Reg,  t.  Caeterton 
(/hA.) 

(o)  Reg.  T.  Catieriou  {Ink,),  1  New 
Sess.  C.  449. 
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from  the  order  of  removal  set  forth  in  the  order  of  sessions,  that  th^ 
were  justices  in,  or  of  (p),  and  for,  the  county  in  which  the  remoTing 
parish  lies.  Order  of  removal  beginning  '*  Westmorland,  to  wit,  to  the 
overseers  of  the  township  of  K.  L.,  and  to  the  overseers  of  the  poor  of 
the  township  of  C,  in  the  said  county/*  shows  the  township  of  K.  L  to 
be  in  the  county  of  Westmorland.  The  complaint  was  afterwards  stated 
as  "  made  to  us,  &c.,  two  justices  in  and  for  the  said  county.*'  Held  a 
sufficient  allegation  that  the  justices  were  justices  of  the  county  of  West- 
morland (q). 

The  rules  of  proceeding  on  appeals  against  orders  of  removal,  on 
collecting  the  votes,  and  on  pronouncing  the  judgment,  are  simihr  to 
those  in  other  cases  of  appeal. 

Costs.] — ^The  question  of  costs  on  these  appeals  will  be  considered 
generally  in  Chap.  XIII.  It  may  be  sufficient  to  mention  here,  that 
the  allowing  any  expenses  of  prosecuting  an  appeal  against  an  order 
of  removal,  stands  on  the  necessity  of  investigating  settlement  ques- 
tions, which  was  introduced  by  13  &  14  C.  II.  c.  12  {anie^  Chap.  XI. 
sect.  1 )  (r). 

Removing  Paupers  back  after  Order  Quashed  on  Appeal,] — ^After 
the  determination  of  an  appeal  against  an  order  of  removal,  by  qoaab* 
ing  the  order,  if  the  paupers  are  unable  or  unwilling  to  return  of 
themselves  to  the  removing  parish,  it  seems  that  the  place  where  thev 
are  cannot  be  lawfully  rid  of  them  without  another  order  of  the  justioes 
of  that  place,  setting  forth  the  matter  specially ;  for  to  make  such  order 
is  but  an  execution  of  the  order  of  sessions,  which  could  not  otherwise 
be  carried  into  effect,  because  it  is  out  of  the  jurisdiction  of  sessions  to 
make  an  order  of  removal  («). 


(p)  R.  T.  Dobh^,  Salk.  473.  594. 

(5)  ^      ^ 


^9)  B.C.    See  jR.  t.  Chilverteoton;  {s)  HonitoHj.  South  Be9efi9m,Conh, 

8  T.  R.  178;   R.  t.  Moor  CHtchell,  2  401.     See  Doumkettd  y.  Bnad  CktUt, 

EMt,  86.  Salk.  481. 

(r)  R.  V.  B999*  {Jutticet),  4  T.  R. 
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CHAPTER  XII. 

OF  CBRTIPICATBS  AND  CONVICTIONS  OF  JUSTICES  AND  APPEALS 
AGAINST  THEM ;  WITH  PRECEDENTS  OF  ORDERS  OF  JUSTICES 
AND  CONVICTIONS  IN  PARTICULAR  CASES. 


8RCTION8. 

I. — CeriiJIeaiei  qfju9tiee§  to  Qfiarter  Setthm  in  order  to  Diverting  or  Stopping 
Highwaif9  tmder  5  4r  6  IF.  IV,  e.  50,  and  AppeaU  agavut  them,  p.  861. 

U.'^Breeedente  qf  Ordere  of  Juetieea  in  Petty  Seetions  reepeeting  Apprentieee, 
tmd  Ooode  FroMdvlently  Removed^  p.  868. 

III. — Q^CmtneffoiM  hy  Juetieee  in  General,  and  AppeaU  agamet  them,  p.  871. 

lV,-^Preeedent9  of  Gmeietione  m  Partieuiar  Caeee,  p.  912. 


SECTION  I. 

Certificates    of  Two    Justices    for    Diverting    or    Stopping 
Highways  under  5  &  6  W.  IV.  c.  50,  and  Appeals  against 

THEM. 

The  subject  of  stopping  and  diverting  highways,  with  the  right  of 
appeal  against  orders  of  justices  for  so  doing,  was  regulated  by  13  6. 
in.  c.  7S,  until  the  55  G.  III.  c.  68  was  substituted  for  it.  Both  acts 
are  now  repealed  by  5  &  6  W.  IV.  c.  50,  s.  1  ; — aud  a  new  system  is 
introduced,  under  which  two  justices,  on  application  of  a  vestry,  or  of 
a  surveyor  of  a  parish,  if  on  behalf  of  a  private  party,  may  view  the 
existing  highways,  and  afler  giving  certain  notices,  may  certify  that 
such  view  has  been  had ;  which  certificate,  being  lodged  with  the  clerk 
of  the  peace,  together  with  the  plan,  &c.  pointed  out  by  the  act, 
and  the  consent  of  the  owner  of  any  land  taken  for  the  new  road, 
shall  be  read  in  open  court  at  the  quarter  sessions,  held  next  after  four 
weeks  from  the  day  of  lodging  the  justices'  certificate,  and  enrolled 
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among  the  records  of  the  quarter  sessions.  An  appeal  is  given,  and  a 
jary  of  twelve  disinterested  men  out  of  the  panel  returned  to  serve  at 
the  sessions  is  to  determine  whether  the  new  highway  is  nearer,  and 
more  commodious  to  the  public,  or  whether  the  old  one  is  unnecessary, 
or  the  appellant  is  injured  or  aggrieved. 

Application  to  Justices  by  Vestry  or  Private  Person  in  Order  to 
Stopping  Highway.] — By  5  &  6  W.  I V .  c.  50,  it  is  enacted  (a),  that 
when  the  inhabitants  in  vestry  assembled  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted,  or  tnmed,  either  entirdj, 
or  reserving  a  bridleway  or  footway  along  the  whole  or  any  part  or  parts 
thereof,  the  chairman  of  such  meeting  shall,  by  an  order  in  writing, 
direct  the  surveyor  to  apply  to  two  justices  to  view  the  same,  and  shaD 
authorize  him  to  pay  all  the  expenses  attending  such  view,  and  the  stop* 
ping  up,  diverting,  or  turning  such  highway,  either  entirely  or  subject 
to  such  reservation  as  aforesaid,  out  of  the  money  received  by  him  for 
the  purposes  of  this  act. 

Provided  nevertheless,  that  if  any  other  party  shall  be  desirous  oi 
slopping  up,  diverting,  or  turning  any  highway  as  aforesaid,  he  shall, 
by  a  notice  in  writing,  require  the  surveyor  to  give  notioe  to  the  diurek- 
wardens  to  assemble  the  inhabitants  in  yestry,  and  to  submit  to  them 
the  wish  of  such  person ;  and  if  such  inhabitants  shall  agree  to  the 
proposal,  the  said  surveyor  shall  apply  to  the  justices  as  last  aforesaid, 
for  the  purposes  aforesaid ;  and  in  such  case,  the  expenses  aforesaid 
shall  be  paid  to  such  surveyor  by  the  said  party,  or  be  recoverable  in 
the  same  manner  as  any  forfeiture  is  recoverable  under  this  act :  and 
the  said  surveyor  is  hereby  required  to  make  such  applicatioD  as 
aforesaid. 

View  of  Highway  by  Justices-^Notices  of  Diverting  or  Stopping 
it — Certificate  of  Justices,  with  Plan  of  Highway.] — When  it  shall 
appear  (6)  upon  such  view  of  such  two  justices  of  the  peace,  made  at 
the  request  of  the  said  surveyor  as  aforesaid,  that  any  public  highway 
may  be  diverted  and  turned,  either  entirely,  or  subject  as  aforesaid, 
(vizm  s.  84),  so  as  to  make  the  same  nearer,  or  more  commodious  to  the 
public,  and  the  owner  of  the  lands  or  grounds  through  which  such  new 
highway  so  proposed  to  be  made  shall  consent  thereto,  by  writiog  under 
his  hand,  or  if  it  shall  appear  upon  such  view  that  any  public  highway 
is  unnecessary,  the  said  justices  shall  direct  the  surveyor  to  6x  a  notice 


ms. 


a)  S«ct.  84.    Act  passed  31st  Ang.  (b)  5  &  6  W.  IT.  o.  60,  §.  8S. 
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IB  the  fbna  or  to  the  effect  of  schedole  (No.  1 9),  to  this  act  annexed  (c), 
ID  legible  chaiactera,  at  the  place  and  by  the  side  of  each  end  of  the 
nid  b^bway  from  whence  the  tame  is  proposed  to  be  turned,  diverted, 
or  stopped  up,  either  entirely  or  subject  as  aforesaid,  and  also  to  insert 
tbe  same  notice  in  one  newspaper  published  or  generally  circulated  in 
the  county  where  the  highway  so  proposed  to  be  diverted  and  turned, 
or  stopped  up,  either  entirely  or  subject  as  aforesaid,  (as  the  case  may 
be),  shall  lie,  for  four  successive  weeks  next  after  the  said  justices  have 
viewed  such  public  highway,  and  to  affix  a  like  notice  on  the  door  of 
tbe  church  of  every  parish  in  which  such  highway  so  proposed  to  be 
diverted,  turned,  or  stopped  up,  either  entirely  or  subject  as  aforesaid, 
or  any  part  thereof,  shall  lie,  on  four  successive  Sundays  next  after  the 
making  such  view :  and  the  said  several  notices  having  been  so  pub- 
lished, and  (Ht>of  thereof  having  been  given  to  the  satisfaction  of  the 
said  justices,  and  a  plan  having  been  delivered  to  them  at  the  same 
time,  particularly  describing  the  old  and  the  proposed  new  highway, 
by  metes,  bounds,  and  admeasurements  thereof,  (which  plan  shall  be 
verified  by  some  competent  surveyor),  the  said  justices  shall  proceed  to 
certify  under  their  hands  the  fact  of  their  having  viewed  the  highway 
as  aforesaid,  and  that  the  proposed  new  highway  is  nearer  or  more 
commodious  (<f )  to  the  public,  and  if  nearer,  the  said  certificate  shall 
state  the  number  of  yards  and  feet  it  is  nearer ;  or  if  more  commodious, 
tbe  reason  why  it  u  so ;  and  if  the  highway  is  proposed  to  be  stopped 
up,  as  unnecessary,  either  entirely  or  subject  as  aforesaid,  then  the  cer- 
tificate shall  state  the  reason  why  it  is  unnecessary. 

Lodging  Certificate,  Plan,  jrc.  withClerk  of  the  Peace,  enrolling  and 
inspecting  jamc] — And  (tf)  the  certificate  of  the  said  justices,  together 
with  the  proof  and  plan  so  laid  before  them,  as  aforesaid,  shall,  as  soon  as 
conveniently  may  be  after  the  making  of  the  said  certificate,  be  lodged 
vith  (f)  the  clerk  of  the  peace  for  the  county  in  which  the  said  high- 


(e)  Fb.  ••  foUowt  s — Notice  is  bereby 
given,  that  on  the  — ^—  day  of  -^— - 
next,  appUcation  will  be  made  to  her  ma- 
jetty's  justices  of  the  peace  assembled 
at  quarter  sessions  in  and  for  the  county 
of  — —  at  — —  for  an  order  for, 
[t^  tk9  ordmr  be  far  twmimg,  diverting^ 
eitd  ttoppmg  up,  Bte.  here  state  it,  and 
deeeribe  the  ried  ordered  to  be  turned, 
IfOmd  stepped  up  t  \f  the  order  be 
up  a  ueeleee  road,  here  state 
itt  and  describe  the  road  ordered  to  be 
stepped  lip,]  and  that  the  certificate  of 


two  justices  baying  viewed  the  same,  &g. 
with  the  plan  of  the  old  and  proposed 
new  highway,  will  be  lodged  widi  tbe 
derk  of  the  peace  for  the  said  county, 
on  the  —  day  of  — ^—  neit. 
A.  B.  Snrreyor,  or 
^   «.  J  Sorreyors  of  the 

^'^'\     parish  of 

(<f)  See  s.  89,  post. 
(«)  Sect.  85,  ccmtinned. 
(/)  See  Us  PoniMeu  ▼.  Peim$feather 
b  Tannt,  634  ;  1  Marsh,  261,  S.  C. 
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way  is  situated,  and  shall  (at  the  quarter  sessions  which  shall  be  hoUen 
for  the  limit  within  which  the  highway  so  diveited  and  tamed  or  stopped 
up,  either  entirely  or  subject  as  aforesaid,  shall  lie,  next  aftef  the  ex- 
piration  of  lour  weeks  from  the  day  of  the  said  certiBcale  of  the  said 
justices  having  been  lodged  with  the  clerk  of  the  peace,  as  aforesaid) 
be  read  by  the  said  clerk  of  the  peace  in  open  court,  and  the  said  cer- 
tificate, together  with  the  proof  and  plan  as  aforesaid,  as  well  as  the 
consent  in  writing  of  the  owner  of  the  land  through  which  the  new 
highway  is  proposed  to  be  made,  shall  be  enrolled  {/)  by  the  clerk  of 
the  peace  amongst  the  records  of  the  said  court  of  quarter  sessions : 
provided  always,  that  any  person  whatever  shall  be  at  liberty  at  aoy 
time  previous  to  the  said  quarter  sessk>ns  to  inspect  the  said  certificate 
and  plan  so  as  aforesaid  lodged  with  the  said  clerk  of  the  peace,  and 
to  have  a  copy  thereof,  on  payment  to  the  clerk  of  the  peace  at  the 
rate  of  sixpence  per  folio,  and  a  reasonable  compensation  for  the  copy 
of  the  plan. 

Including  different  Highways  in  one  Order  or  Certificate  J] — Pro- 
viso (^),  that  in  any  case  where  it  is  proposed  to  stop  up  or  divert  more 
than  one  highway,  which  highway  shall  be  deemed  to  be  so  connected 
together,  as  that  they  cannot  be  separately  stopped  or  diverted  without 
interfering  one  with  the  other,  it  shall  be  lawful  to  include  such  difierent 
highways  in  one  order  or  certificate. 

Quarter  Sessions  may  confirm  Certificate  for  diverting  more  High- 
ways than  onCf  wholly  or  in  part.] — Further  proviso  (A),  that  in  the 
event  of  any  appeal  being  brought  against  the  whole,  or  any  part  or 
parts  of  any  order  or  certificate  for  diverting  more  highways  than  one, 
it  shall  be  lawful  for  the  court  to  decide  upon  the  propriety  of  confirm- 
ing the  whole,  or  any  part  or  parts  of  such  order  or  certificate,  without 
prejudice  to  the  remaining  part  or  parts  thereof. 

Persons  aggrieved  by  diverting  or  stopping  Highways  to  Appeal  to 
Quarter  Sessions  ^  on  giving  Ten  Days*  Notice  of  Appeal,  with  Statt* 
ment  of  Grounds  thereof] — Further  proviso  (t),  that  when  any  such 
certificate  shall  have  been  so  given  as  aforesaid,  it  shall  and  may  be 
lawful  for  any  person  who  may  think  that  he  would  be  injured  or 
aggrieved  if  any  such  highway  should  be  ordered  to  be  diverted  and 

(/)  See  DePentkieu  ▼.  PennufnUher,  JDown$hire  (Marguh),  4  Ad.  &  E.  698. 

5  Taunt.  634  ;  1  Marsh.  261,  8.  C.  8eeiIc^.T.^/<;pAenyoiM«,12Aii.&E.68l. 

(^)  &  &  6  W.  IV.  c  50,  8.  86.     See  (A)  5  &  6  W.  IV.  e.  SO,  a.  67. 

R,  ▼.  miverttm,  5  Ad.  &  £.  841 ;  A.  t.  (f )  Ikid.  sect  88. 
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torned,  or  stopped  up,  either  entirely  or  subject  as  aforesaid,  and  such 
new  highway  set  out  and  appropriated  in  lieu  thereof  as  aforesaid »  or 
if  any  unnecessary  highway  should  be  ordered  to  be  stopped  as  afore- 
said, to  make  his  complaint  thereof,  by  appeal  to  the  justices  of  the 
peace  at  the  said  quarter  sessions,  upon  giving  to  the  surveyor  ten 
days*  notice  in  writing  of  such  appeal,  together  with  a  statement  in 
writing  of  the  grounds  of  such  appeal,  who  is  hereby  required  within 
forty-eight  hours  after  the  receipt  of  such  notice  to  deliver  a  copy  of 
the  same  to  the  party  by  whom  he  was  required  to  apply  to  the  justices 
to  view  the  said  highway :  provided,  that  in  all  cases  where  the  said 
surveyor  shall  have  been  directed  by  the  inhabitants  in  vestry  assembled 
to  apply  to  such  justices  as  aforesaid,  then  the  said  surveyor  shall  not 
be  required  to  deliver  a  copy  of  such  notice  to  any  party  :  provided 
also,  that  it  shall  not  be  lawful  for  the  appellant  to  be  heard  in  support 
of  such  appeal  unless  such  notice  and  statement  shall  have  been  so 
given  as  aforesaid,  nor  on  the  hearing  of  such  appeal  to  go  into  or  give 
eiidence  of  any  other  grounds  of  appeal  than  those  set  forth  in  such 
statement  as  aforesaid. 

In  Appeals^  Jury  at  Quarter  Sessions  to  determine  whether  the  New 
Highway  is  nearer  and  more  commodious  to  the  Public,  and  whether 
the  old  one  is  unnecessary,  jrc] — And  {k)  in  case  of  such  appeal,  the 
justices  of  the  said  quarter  sessions  shall,  for  the  purpose  of  determining 
whether  the  proposed  new  highway  is  nearer  {I)  or  more  commodious 
to  the  public,  or  whether  the  public  highway  so  intended  to  be  stopped 
up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or  whether 
the  said  party  appealing  would  be  injured  or  aggrieved,  impanel  a 
jury  of  twelve  disinterested  men  out  of  the  persons  returned  to  serve 
as  jurymen  at  such  quarter  sessions ;  and  if,  after  hearing  the  evidence 
produced  before  them,  the  said  jury  shall  return  a  verdict,  that  the 
proposed  new  highway  is  nearer  or  more  commodious  to  the  public, 
or  that  the  public  highway  so  intended  to  be  stopped  up,  either  entirely 
or  subject  as  aforesaid,  is  unnecessary,  or  that  the  party  appealing  would 
not  be  injured  or  aggrieved,  then  the  said  court  of  quarter  sessions  shall 
dismiss  such  appeal  and  make  the  order  herein  mentioned  for  diverting 
and  turning  and  stopping  up  such  highway,  either  entirely  or  subject 


(i)  5  &  6  W.  IV.  c.  50,  8.  89.     ''A  which  the  new  and  old  lines  of  footpath 

Motion  perplexed  and  obscure  in  the  ez-  diverged,  and  the  point  where  the  old 

treme."    Per  Cur.  in  Reff,  t.  Shilei,  1  line  touched  the  road,"  Reg.  t.  Shiht 

Q.  B.  919;  1  G.  &  D.  309.  and  others,  1  Q.  B.  919 ;  1  6.  &  D. 

(0  Means  <*  as  between  the  point  at  304. 
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as  aforesaid,  or  for  dhrerting,  taming  and  stopping  up  of  such  old 
kighway,  and  pQichasiiig  the  ground  and  soil  for  such  new  highway, 
or  for  stopfMng  up  such  unnecenary  highway,  either  entirely  or  lobiect 
as  aforesaid ;  but  if  the  said  jury  shall  return  a  verdict,  that  the  pro- 
posed new  hi^way  is  not  nearer  or  not  more  comnKxlioas  (m)  to  the 
public,  or  that  the  highway  so  intended  to  be  stopped  up,  either 
entirely  or  subject  as  aforesaid,  is  not  unnecessary,  or  that  the  party 
appealing  would  be  injured  or  aggrieved  (n),  then  the  court  of  qoaiter 
sessions  diall  allow  such  appeal,  and  shaU  not  make  such  order  as 
aforenid. 

On  this  section  it  has  beoi  held,  that  if  one  of  the  altemativei  ia  it 
is  negati?ed  by  the  jury,  e,  g,  if  they  find  the  new  line  of  load  not 
nearer  than  the  old;  and,  second,  that  it  was  move  commodious  for  tk 
public,  the  order  for  diverting  the  old  way  cannot  be  made  at  the  ses- 
sions, as  under  s.  89,  the  substituted  way  must  be  both  nearer  oai  aiore 
commodious  (o). 

Ck^ti  in  such  Appeals,'] — And  (p)  the  court  of  quarter  sessions  is 
hereby  authorised  and  required  to  award  to  the  party  giving  or  re- 
ceiving notice  of  appeal,  such  costs  and  expenses  as  shall  be  incufTed 
in  prosecuting  or  resbting  such  appeal,  whether  the  same  shall  be  tried 
or  not ;  and  such  costs  and  expenses  shall  be  paid  by  the  surveyor  or 
other  party  as  aforesaid,  at  whose  instance  the  notice  for  diverting  and 
turning  or  stopping  up  the  highway,  either  entirely  or  subject  as  afore- 
said, shall  have  been  given ;  and  in  case  the  said  surveyor  or  other 
party  as  aforesaid  shall  not  appear  in  support  thereof,  the  said  court 
of  quarter  sessions  shall  award  the  costs  of  the  appellant  to  be  paid  by 
such  surveyor  or  other  party  as  aforesaid ;  and  such  costs  shall  be  re- 
coverable in  the  same  maoner  as  any  penalties  or  forfeitures  are  re- 
coverable under  this  act. 

If  no  Appeal  is  made^  or  if  Appeal  is  dismissed,  Quarter  Sesskms 

(m)  Where  jmHe€9  certify  that  the 
new  wmy  is  "  more  commodioiia/'  they 
mutt  eertify  the  reason  why  it  is  so  (see 
p.  8(i3). 

(»)  The  aesiions  are  to  allow  the  ap- 
peal if  either  of  these  matters  is  found. 
But  if  a  jnry  find  only  one,  e.  p.  that 
the  road  is  '*  not  unnecessary/'  without 
more,  no  one  can  tell  whether  they 
thought  the  party  grieved  or  not,  and 
their  terdiet  is  defective ;  and  the  like, 
if  they  find  that  the  appellant  is  ag- 
giiered,  but  do  iicl  find  whether  the  way 


IS 


or 


case  would  the  finding  be  anfidcBt  to 
justify  the  sessions  in  allowing  tiie  ip- 
peal.  In  order  to  such  a  naalt,  boch 
these  altemativea  hi  the  act  must  be 
found.  Per  Aldereon,  B. ,  in  Selwod  r. 
MatMi  mtd  oiktrt,  Berks  Summer  Asi. 
1839,  MSS.  Tyrw.  S.  C.  not  S.  P.  ib  9 
C.  &  P.  75  i  2  Q.  B.  726. 

(o)  JUp.  V.  8kUm  md  oikm,  1  <K« 
B.  919. 

{p)  Seet.  90. 
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shall  make  an  Order  to  Divert  or  Stop,  1*0.  Old  Highway  ^  if  New  one 
if  certified  to  be  in  i26patr.]-«Proyiso  (9),  that  if  no  such  appeal  be 
made,  or  being  made,  shall  be  dismissed  as  aforesaid,  then  the  justices 
at  the  said  quarter  sessions  shall  make  an  order  to  divert  and  turn, 
and  to  stop  up  such  highway,  either  entirely  or  subject  as  aforesaid, 
or  to  divert,  turn,  and  stop  up  such  old  highway,  and  to  purchase  the 
ground  and  soil  for  such  new  highway,  or  to  stop  np  such  unnecessary 
highway,  either  entirely  or  subject  as  aforesaid,  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  conditions  in  all  respects 
as  in  this  act  is  mentioned,  in  regard  to  highways  to  be  widened  ;  and 
the  proceedings  thereupon  shall  be  binding  and  conclusive  on  all  per- 
sons whomsoever ;  and  the  new  highways  so  to  be  appropriated  and 
aet  out  shall  be,  and  for  ever  after  continue,  a  public  highway  to  all 
intents  and  purposes  whatsoever;  but  no  old  highway  (except  in  the 
case  of  stopping  up  of  such  useless  highway  as  herein  is  mentioned) 
shall  be  stopped  until  such  new  highway  shall  be  completed  and  put 
into  good  condition  and  repair,  and  so  certified  by  two  justices  of  the 
peace  upon  view  thereof,  which  certificate  shall  be  returned  to  the 
clerk  of  the  peace,  and  by  him  enrolled  amongst  the  records  of  the 
court  of  quarter  sessions  next  after  such  order  as  aforesaid  shall  have 
been  made,  pursuant  to  the  directions  hereinbefore  contained. 

Parties  liable  to  Repair  of  Old^  shall  be  liable  to  Repair  New 
Highways.] — Proviso  (r),  that  in  every  case  in  which  a  highway  shall 
have  been  turned  or  diverted,  under  the  provisions  of  this  act,  the 
parish  or  other  party  which  was  liable  to  the  repair  of  the  old  highway, 
$hall  be  liable  to  the  repair  of  the  new  highway,  without  any  reference 
whatever  to  its  parochial  locality. 

Certiorari  taken  away  (s) — Special  Ceues.] — No  order  made,  or 
any  other  matter  or  thing  done,  or  transacted  in,  or  relative  to,  the 
execution  of  this  act,  shall  be  vacated  or  quashed  for  want  of  form,  or 
be  removed,  by  certiorari  or  other  process,  to  any  court  of  record  at 
Westminster.  But  in  cases  of  appeals  (Oi  the  quarter  sessions  may, 
if  they  think  fit,  state  the  facts  specially  for  the  determination  of  the 
queen's  bench  thereon  ;  in  which  case  it  shall  be  lawful  to  remove  the 
proceedings  by  writ  of  certiorari^  or  otherwise,  into  that  court.     An 


(9)  JUg,  V.  8ktk8  Md  others,  1  Q.  («)  Id.  sect.  107. 

B.  919,  Met.  91.  (/)  Id.  sect.  108.    See  Sea.  v.  Skiles, 

(r)  5  &  6  W.  IV.  c  50,  t.  92.  1  Q.  B.  919. 

3k2 


868 


ORDERS  OF  JU8TICB8   AS  TO   APP&EKTICRS — 


indictment  for  not  repairing  a  highway  may  be  removed  from  sessions 
by  certiararit  see  pott. 


SECTION  IF. 

Precedents  of  Orders  of  Justices  in  Petty  Sessions 

IN  Particular  Cases. 

Order  by  Two  Justices  for  the  Discharge  of  an  Apprentice^  SfC  on 
Complaint  of  the  Master,  20  G.  //.  c.  19  («). 

County  qf \     Whereas  complaint  hath  heen  made  before  ns, two  of 

to  wit,  j  her  majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
,  opon  the  oath  of  W.  M.  of  — —  in  the  said  coanty,  tailor,  tiiat  A.  R- 
apprentice  of  the  said  W.  M.  hath,  in  his  serdce  as  an  apprentice,  eommitted  diters 
misdemeanoors  against  him,  the  said  W.  M.  his  master,  and  in  partienlar  [at  tke 
ease  <«].  And  whereas  we,  the  said  jnstioes,  after  having  doly  examined  into  the 
proofs  and  truth  of  the  said  complaint,  and  heard  the  allegations  of  both  partictf 
have,  npon  dae  consideration  thereof,  determined  and  a^jadged  that  the  said  A.  R* 
is  guilty  of  the  misdemeanours  so  charged  against  him  as  aforesaid ;  we  do  therefore 
hereby  make  an  order  for  the  discharge  of  the  said  A.  R.,  and  do  hereby  dischsrge 
the  said  A.  R.,  from  his  apprenticeship  to  the  said  W.  M.,  any  thing  in  any  inden- 
ture or  indentures  of  apprenticeship  between  them,  or  otherwise,  to  the  contnrf 
notwithstanding.    Given  under  our  hands  and  seals,  &c. 

Order  for  Discharge  on  Complaint  of  Parish  Apprentice,  hy 

32  G.  III.  c.  57  (x). 

[As  above,  mutatis  mutandis,  to  the  eonehuion.  Then  add:]  And  we  do  hereby 
further  order,  that  the  said  W.  M.  shall,  vpon  due  notice  hereof,  forthwith  deUTsr 
up  to  the  said  A.  R.  his  said  late  apprentice,  his  clothes  and  wearing  apparel,  and 
that  he  shall,  moreover,  immediately  pay  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  -^— —  in  the  said  county,  to  which  parish  the  said  A.  R< 
belongs,  some,  or  one  of  them,  the  sum  of  ;^*— »  [see  4  6.  IV.  c.  29 1  32  G.  HI*  c  57t 
as  to  the  amount]  to  be  applied  by  them,  some,  or  one  of  them,  for  the  again bindifl|[ 


(«)  Though  this  act  applies  to  parish 
as  well  as  other  apprentices,  it  only 
embraces  those  on  whose  binding  out  no 
more  tkan  5/.  was  paid,  32  G.  III.  c.  57. 
That  sum  was  extended  to  10/.  by  33  G. 
III.  c.  55,  and  to  25/.  by  4  G.  IV.  c. 
29, 8. 1.  The  latter  act  also  empowered 
justices  to  order,  on  the  discharge  of 
the  apprentice,  the  reftinding  of  all  or  a 
part  of  the  premium.  And  now  by  5 
Vict.  sees.  2,  c.  7»  these  acts  are  extended 
to  apprentices  where  no  premium  was 
paid. 


{*)  An  appeal  to  the  next  session  is 
allowed  by  the  12th  secUon  of  this  set, 
against  the  order  of  discharge  mtde  on- 
der  20  G.  II.  c.  19,  as  also  sgainst  the 
order  of  discharge  and  payment  of  monej 
made  under  32  G.  III.  c.  57,  s.  3,  on 
notice  thereof  betng  given  within  seten 
days  of  the  service  of  the  order,  li"^ 
such  notice  be  given,  nor  the  order  obey- 
ed, a  warrant  of  distress  is  to  issue ;  and 
if  notice  of  appeal  be  given,  but  not 
supported,  40«.  are  to  be  added  to  the 
expenses  of  the  distress. 
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oat  auch  apprentice,  or  otherwise,  for  his  benefit,  as  to  us  shall  seem  meet,  under 
onr  order.    Given  ander  our  bands  and  seals,  &c. 


Order  by  Two  Justices  for  Continuance  of  a  Parish  Apprentice 
with  the  Widow  (or  other  Representative)  of  Master  (32  G.  ///. 
c.  57,  s.  2). 


to  wit. 


} 


in 


Whereas  D.  W.  within  named,  late  of  the  parish  of  — 
the  said  county,  died  on  the  —  day  of  ,  being  within 


three  calendar  months  now  last  past ;  we,  two  of  her  migesty's  justices  of  the  peaoe 
for  the  coonty  aforesaid,  whose  names  are  hereonto  subscribed,  on  the  application, 
and  at  the  request  of  A.  W.  widow  [or  09  the  cost  majf  6e,]  of  the  said  D.  W. 
fiTing  with,  and  being  part  of  the  family  of  the  said  D.  W.  at  the  time  of  his  death, 
do  hereby  order  and  direct,  that  A.  B.  the  apprentice  within  named,  who  was  in  the 
service  and  actual  employment  of  the  said  D.W.  at  the  time  of  his  death,  shall  senre 
the  said  A.  W.  as  such  apprentice  for  the  residue  of  the  term  of  such  apprenticeship 
within  mentioned,  according  to  the  provisions  of  an  act  passed  in  the  thirty-second 
year  of  the  reign  of  king  George  the  Third,  intituled,  an  act  for  the  further  regulation 
of  pariah  ^prenUces  (y).    Witness  our  hands  this  ^— -  day  of  — . 


I,  the  abore  named  A.  W.  do  hereby  declare,  that  the  above  order  is  made  at  my 
request,  and  that  I  do  accept  the  said  A.  B.  as  my  apprentice,  according  to  the 
terms  and  covenants  contained  in  the  said  indenture,  and  according  to  the  pro- 
visions of  the  said  act.    lintness  my  hand  the  day  and  year  above  written. 

Order  of  Two  Justices  under  11  G.  //,  c.  19,  ss.  3,  4,  upon  Party 
assisting  a  Tenant  to  Remove  his  Ooods  fraudulent ly^  to  avoid  a 
Distress,] — A  form  of  this  kind  appeared  in  former  editions  of  this 
work.  It  appears  to  have  been  selected  for  insertion  by  the  original 
compiler,  from  the  multitude  of  other  orders  of  justices,  on  account 
of  its  general  usefulness,  and  the  doubt  supposed  to  exist  whether 
the  evidence  must  be  set  out  or  not  (2).     And  as  the  proper  form 


(jf)  This  order  provides  for  disposing 
of  the  parish  apprentice  on  the  emer- 
gency of  the  master's  dying.  The  56 
G.  III.  c.  119,  among  many  other  pro- 
Tisiotta,  extends  to  justices  power,  by 
a  similar  order,  to  assign  over,  or  to 
discharge,  parish  apprentices,  on  the 
removal  of  their  master's  residences 
respectively  into  another  country,  or 
more  than  forty  miles  from  the  place 
wherein  they  resided  at  the  time  of  the 
binding;  with  power  to  order  a  return 
of  premium,  or  any  part  thereof.  The 
atatute  proceeds  to  inflict  penalties  for 
discharging  such  apprentices,  under  the 
drenmstances  provided  for,  by  any  other 
means  than  those  pointed  out,  and  gives 
a  mmmary  oonviction  for  disobedience. 


with  power  of  appeal  within  three 
months,  giving  twenty-one  days*  notice 
in  writing,  and  if  against  any  conviction 
entering  into  recognizance  to  prosecute. 
Appeals  to  be  to  the  county  sessions, 
who  shall  give  costs  at  their  discretion. 
{x)  R.  V.  Morgan,  Cald.  Ca.  158 ;  1 
Burr.  399,  was  cited  in  the  first  three  edi- 
tions, as  an  authority  that  this  is  a  con- 
viction, and  that  accordingly  the  evidence 
on  which  it  was  made  must  be  so  set  out ; 
but  R.  V.  BiMsex,  1  Bum's  J.  by  Chitty, 
28th  edit.  1129,  note  (a);  S.  C.  Sayer*s 
R.304,  cited  and  relied  on  in  R.  v.  At7- 
iett,  4  Burr.  2065 ;  as  well  as  in  R,  v. 
MiddUhuret  {Jwtieee),  Burr.  3—9 ;  12. 
V.  Uo^d,  Stra.  999 ;  and  R.  v.  Cheehire 
(Jwticee),  5  B.  &  Adol.  439,  show  that 
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of  this  order  has  been  moch  canyassed  in  late  cases,  a  precedent  is 
subjoined,  which  it  is  hoped  is  correct,  having  been  framed  with  a 
view  to  meet  the  objections  suggested  (a).  It  should  be  recollected 
that  this  adjudication  of  justices  being  an  order,  and  not  a  conviction, 
cannot  be  returned  to  the  sessions  and  filed  there  in  an  amended 
form  (6). 


Wherew  T.  W.  of in  the  eouatj  of  — ,  gentlemaa,  afBot  (c)  for  sad  on 

behalf  of  Sir  T.  S.  M.  S.  Bert,  did  oo,  &e.  et,  &o.  daly  make  and  exhibit  befort 
me,  the  ReT.  R.  M.  T.  derk,  being  one  of  her  majeatj'a  jnatieeay  &e.  residing  aeir 
the  place  whence  the  goods  and  chatteb  hereinafter  mentioned  were  removed,  and 
not  being  interested  in  the  premises  hereinafter  mentioned  whence  the  same  woe 
removed,  his  complaint  and  information  in  writing  (d)  against  R.  O.  of,  &€.  laboarer* 
thereby  setting  forth,  &c.  [stating  the  charge  laid  tn  tka  tn/brwffen,  vtx.  that  oae 
W.  O.  was  indebted  to  Sir  T.  S«  M.  S.  for  rent  of  certain  premisea  oecvpisd  bj  the 
said  W.  O.  as  tenant  to  the  said  Sir  T.  S.  M.  S.]  («),  and  that  the  said  rent  bdm 
in  arrear,  R.  O.  did  wilfolly  and  knowingly  (/)  attUt  [see  11  6.  II.  c  19,  s.  3,] 
Aim,  W.  O.  in  frandulently  removing  from  tlie  said  premises  six  oows  (^},  the  goods 
and  chattels  of  the  said  W.  O.  being  under  the  yalne  of  50iL  and  of  the  Talne,  &e. 
with  intent  to  preyent  their  being  distrained  for  the  said  rent.  And  therenpon  the 
said  R.  O.  being  duly  summoned  to  appear  before  two  of  her  majesty's  jostioes  of 
the  peaee  in  and  for  the  oovnty  of  Chester,  on,  &c.  at,  &o.  to  aaawer  the  aaid  oob- 
plaint  and  information ;  and  the  said  R.  O.  having  appeared  aooordingly  before  ai, 
the  said  R.  W.  F.  and  the  Rev.  U.  C.  deik,  being  two  of  her  majesty's  justioei. 


such  a  statement  is  unnecessary  in  this 
as  an  order,  though  essential  in  a  eon- 
vUtUmt  but  qumre,  12  Ad.  &  E.  81. 

But  the  facts  raising  the  jurisdiction  of 
the  justices  must  appear  expressly  on 
the  face  of  the  order;  and  guood  koe 
there  is  no  distinction  between  a  con- 
viction and  an  order,  Dag  v.  King  and 
othen,  5  Ad.  &  E.  359;  St.  Peter't, 
Ohueuterf  v.  Briitol,  2  Sess.  Cas.  96, 
pi.  73,  2nd  ed. 

(a)  See  forms  in  Paley  on  Cony.  3rd 
ed.  543,  R.  V.  Chethire  {Juatieei),  5  B.  Ss 
Adol.  440,  n. ;  R.  v.  DavU,  id.  551 ;  ur 
parte  Morgan,  Q.  B.  16th  June,  1840, 
cor.  Wiiliamt,  J. ;  and  Reg.  v.  JRodfior- 
ekire  {Justieee),  9  D.  P.  C.  90.  Orders 
must  be  drawn  op  before  acted  on,  but  a 
conviction  may  be  drawn  up  at  any  time 
after,  8.  C.  arguendo. 

(6)  R,  V.  Ckeehire  {Jtutieu),  5  B.  & 
Adol.  439. 

(c)  It  seems  that  the  order  should 
state  the  complainant  to  be  the  land- 
lord, or  his  bailiff,  servant,  or  agent, 
R.  V.  DaiHe  and  another,  5  B.  &  Adol. 
551. 


(d)  Eesential,  see  ex  parte  Fidkr, 
Trin.  1844  ;  13  L.  J.  (M.  C.)  141 ;  2  D. 
&  L.  98.    See  11  G.  II.  e.  19,  s.  4. 

(e)  The  order  most  show  on  the  &oe 
of  It  facts  sufficient  to  establish  that  the 
justices  had  jurisdiction  to  asake  it  [thsl 
is,  as  between  persons  atated  to  be  land- 
lord and  tenant] .  See  per  Tinmfen,  Jf 
R.  V.  Datfie,  5  B.  &  Adol.  553,  554. 
Thus  it  must  show  that  the  paity  le- 
movfng  the  goods  was  tenant ;  and  Alt 
is  not  sufficiently  made  out  by  statiag 
that  on  complaint  dnly  made,  the  party 
was  charged  with  having  fiandalsntiy 
removed  his  goods  from  ctftain  piemisBB, 
to  prevent  A.  B.  from  distraining  thsn 
for  arrears  of  rent  due  to  him  for  the 
said  premises,  JR.  t.  DaoU,  5  B.  ft  AdoL 
551 ;  and  see  H.  ▼.  Rabhitie,  6  D.  ft  R- 
341. 

(/)  Essential,  Reg.  v.  Radmrehire 
(Juitieee),  9  D.  P.  C.  90. 

(g)  It  is  not  essential  to  state  the 
particular  goods  and  chattels,  as  here 
done,  R.  v.  RabHttt,  6  D.  ft  R.  341; 
but  their  value  must  be  laid,  8.  C. 
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te.  Nov  we,  tha  uid  jiistioei»  raiding,  &c.  and  not  being  eltlier  of  u  interested^ 
&e.  and  luifing  heard  end  eyamlned  upon  oath  in  the  preience  of  the  said  R.  O. 
the  witnesses  produced  by  the  said  T.  W.  (we,  the  said  Justices,  having  then  and 
there  foil  power  and  authority  to  administer  the  said  oaths  to  the  said  witnesses,) 
touching  the  said  enmplaint  and  information,  and  having  heard  what  was  alleged  by 
Oe  said  IL  O.  in  liis  defence,  and  it  being  proved  before  ns  on  oath,  that  after  the 
said  real  was  eo  in  arrear  as  aforesaid,  the  said  W*  O.  did,  our  &o.  fraudulently 
rsnuiTe  and  (A)  oonTey  away  from  the  said  premiaee  so  ocoapied  as  aforasaid,  six  oows, 
tiie  goods  and  chattels  of  the  ssid  W.  O.  being  under  the  value  of  50/.  and  of  the 
viiae,  &e.  with  intent  to  prevent  their  being  distrained  for  the  said  rent,  and  that 
the  said  R.  O.  did  wilfully  and  knowingly  auUt  him  the  said  W.  O.  in  so  frandu- 
lently  remoring  the  same  cows  fh>m  the  said  premises ;  and  we  the  said  justices 
having  also  inquired  in  better  manner  upon  oath  the  Talue  of  the  said  cows,  and 
qion  due  oondderation  had  in  the  premises,  do  hereby  acyudge  tliat  the  complaint 
of  the  said  T.  W.ia  tnn,and  that,  the  said  R.  O.  is  guilty  of  the  offence  with  which 
he  is  chaiged,  in  and  by  the  said  complaint  and  information,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided.  And  we  the  said  justices  do  adjudge 
and  order  the  said  R.  O.  to  pay  to  the  said  Sir  T.  S.  M.  S.  Bart  the  sum  of 
72/.  5«.  being  double  the  value  of  the  said  oows,  goods,  and  chattels,  in  the  said 
eomplaint  mentioned,  on  or  before  the  18th  day  of  February  now  nest,  &c.  In 
witassa  whereof,  we  tha  said  justioee  to  this  order  liave  put  onr  liands  and  seals,  at, 
&e.  on,  &0.  (t). 

Id  the  third  edition  a  form  of  an  order  of  justices  for  admission  to  a 
fnendly  society  was  here  inserted.  The  acts  on  which  it  was  founded 
bein^  all  now  repealed,  and  replaced  by  a  later  act,  which  substitutes 
new  forms  of  proceeding,  it  is  judged  most  advisable  in  this  place  merely 
to  refer  to  that  act  {k),  and  no  sufficient  reason  appears  for  introducing 
the  new  forms  at  length. 


SECTION  III. 

Of  Convictions  by  Justices  in  General,  and  Appeals 

against  them. 

A  SUMMARY  conviction  is  a  record  of  the  proceedings  had  under  the 
authority  of  a  penal  statute,  before  some  justice  or  commissioner  duly 


(A)  See  next  note. 

(0  This  order  may  allege  an  alter- 
native charge,  see  ante,  p.  616.  To 
bring  the  case  within  the  sUtute,  the 
removal  must  have  taken  place  qfttr  the 
rent  became  due,  Northjieid  v.  Nipki' 
ava/f ,  1  Cfomp.  &  Mee.  230,  n. ;  JZrnid 
V.  Vamghm,  1  Bing.  N.  C.  767 ;  1  Scott, 
670;  ITalsen  v.lfala,  3  Eep.  15;   2 


Saund.  284,  n.  (2).  This  was  once 
doubted,  PurMoux  v.  Fbtkerby,  4 
Campb.  136.  The  removal  need  not 
be  clandestine  as  well  aa  fraudulent, 
Oppemutn  v.  Smith.  4  D.  &  R.  33. 

(k)  10  6.  IV.  c.  56 ;  2  Bum's  Jus- 
tioe,  28th  ed.  tit,  FrienMy  Society,  See 
Brook  V.  Noket,  8  B.  &  Cr.  537 ;  2  Man. 
h  Ry.  570. 
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authorized  to  receive  information,  and  proceed  to  judgment  (/).  But 
the  term  **  conviction  '*  is  verhum  eguivocum  (m)  ;  that  is,  in  common 
parlance  it  is  taken  to  mean  the  verdict  at  the  time  of  trial ;  though 
in  strict  legal  sense  it  is  used  to  denote  the  judgment  of  the  court. 

The  following  is  a  sketch  of  the  principal  features  of  the  law  respect- 
ing convictions.  The  framing  them  requires  great  attention*  for  tliey 
are  construed  even  more  strictly  than  indictments,  because  the  juris- 
diction exercised  is  summary  (n) :  accordingly  no  one  subject  relating 
to  a  magistrate's  duty  requires  more  care. 

The  authority  to  convict,  being  special,  and  in  restraint  of  the 
common  law,  must  appear  on  the  face  of  the  proceedings,  to  have 
been  strictly  pursued  according  to  the  letter  of  the  act  by  which  it  was 
created,  so  as  to  ihow  the  most  material  point,  viz.  thai  the  justice 
has  jurisdiction  in  the  case  (o) ;  for  those  who  act  under  a  jurisdiction 
given  by  act  of  parliament,  must  show  that  jurisdiction ;  since  in  a 
matter  of  jurisdiction  the  court  will  intend  nothing  (/>).  It  must 
also  appear  in  like  manner,  that  rules,  similar  to  those  adopted  by 
the  common  law  in  criminal  prosecutions,  and  founded  in  natural 
justice,  have  been  observed ;  unless  the  statute  (as  is  the  case  in 
some  instances)  should  expressly  dispense  with  the  necessity  of  so 
stating  them.  Indeed,  it  is  reasonable  that  summary  convictions 
should  be  construed  with  strictness ;  because,  if  regular  on  the  face 
of  them,  and  unappealed  against  by  the  defendant  where  remedy  by 
appeal  is  given,  they  are  taken  to  be  true  in  fact  against  him,  and  con- 
clude him  from  ever  bringing  an  action  for  maliciously  prosecuting 
them  (q),  unless  when  questioned  by  him  on  appeal.  "  Convictions  (said 
Lord  Holt)  ought  to  be  certain,  and  not  taken  upon  collection *'(r); 
for  they  are  in  the  nature  of  a  verdict  and  judgment  (<).  It  is 
a  rule  as  to  convictions  being  summary  proceedings  before  magistrates 
on  particular  acts  of  parliament,  that  af\er  they  have  taken  place  nothing 
can  be  intended  so  as  to  get  rid  of  any  defect  in  point  of  form,  and  that 
every  thing  necessary  to  support  them  must  appear  on  the  face  of  the 
proceedings,  and  must  be  established  by  regular  proof,  or  by  the  party's 


(/)  Some  modern  statutes  give  powers 
in  some  respects  similar  to  those  of  jns* 
tices,  to  commissioners  of  the  pablic 
boards  of  revenue,  and  to  the  poor-law 
commissioners. 

(m)  Per  Tindal,  C.  J.,  13  L.  J.  (M. 
C.)  126;  Bwrgns  v.  Boetrfour  and 
Broum, 

(m)  Per  Athurstf  J.,  R,  v.  Green^ 
Cald.  391,  396. 

(o)  Boscawen,  10,  cited  Palej  on  Con- 


victions, 3rd  ed.  67. 

(jf)  R.  V.  HoUeek  m  Leeds,  Barr.  S. 
C.  198;  R.  V.  Stepney,  id.  23,  other 
cases,  1  Bum's  J.,  29th  ed.  960,  ei  Mf  •  ** 
7  B.  &  C.  785. 

{q)  Mellar  v.  Baddeley,  4  Tyrw.  R. 
962  ;  £^.  C.  2  C.  &  M.  675  ;  6  C.  ft  P. 

374. 

(r)  Ld.  Raym.  510.  See  esses  col- 
lected, Bom*s  J.  29th  ed.  967. 

(ff)  R.  V.  Hmrie,  7  T.  R.  238. 
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admission  of  that  which  is  not  proved  (t).  An  adjudication  in  a  con- 
viction is  entire ;  one  part  of  it  cannot  be  given  at  one  time,  and  ano- 
ther at  a  subsequent  period  («).  Nor  can  it  be  split ;  so  that  if  it  is 
not  good  throughout,  it  cannot  be  severed  so  as  to  be  had  in  a  material 
part  and  good  as  to  the  rest,  even  though  the  several  parts  are  in  their 
nature  distinct  (x).  But  it  seems  that  by  consent  a  conviction  may  be 
set  aside  as  to  a  part  only  (y). 

A  warrant  of  commitment  under  an  act  which  treats  conviction  and 
commitment  as  one  matter  must  be  construed  as  a  conviction  whether 
it  recites  a  conviction  or  not  (x).  A  commitment  reciting  a  conviction 
which  fails  to  set  forth  an  offence  over  which  the  committing  magistrate 
bad  jurisdiction,  is  bad,  and  the  defendant  will  be  discharged  on  habeas 
corpus  (a). 

The  record  of  a  conviction  then  (except  when  a  concise  form  is 
prescribed  in  ease  of  the  magistrates,  by  the  statute  creating  the 
offence)  (6),  must  set  forth  the  following  particulars. 

1st.  An  information,  or  charge  against  the  defendant. 

2nd.  A  summons,  or  notice  of  such  information,  in  order  that  he  may 
make  his  defence. 

3rd.  His  appearance,  or  non-appearance. 

4th.  His  confession  or  defence. 

5!th.  The  evidence  against  him,  in  the  event  that  he  do  not  confess  ; 
and, 

6th.  The  judgment,  or  adjudication. 

However,  where  an  act  directs  that  all  convictions  shall  be  made 
out  in  the  form  or  to  the  effect  following  (giving  a  particular  form), 
a  conviction  containing  all  the  substantial  parts  of  the  form  prescribed 
will  be  good,  although  it  be  not  in  the  express  words  thereof,  or  may 
contain  something  more  than  is  directed  ;  but  more  on  this  part  of  the 
subject  hereafter. 


(/)  See  per  Holroifd,  J.,  in  R,  ▼. 
Dobmh;  best  reported  in  1  Chit.  R. 
155;  5.  C.  2  fi.  &  Aid.  378.  See 
JR.  ▼.  ffawUm,  2  B.  &  C.  31 ;  3  D. 
&  R.  209;  2  D.  &  R.  Mag.  CaB.  1, 

(«)  Per  Cur,  R.  v.  JHn^ey,  2  T.  R. 
96. 

(x)  Ibid. ;  R.  T.  Patchettt  5  East, 
344  \  8.  C.  \  Smith,  543 ;  R.  ▼.  Ca- 
tkeroilj  2  Stra.  900. 


Cowper,  728. 

Gray  and  Blaney  in  re,  1  New 
Seas.  C.  354  ;  14  L.  J.  (M.  C.)  26,  on 
4  6.  IV.  c.  34,  a.  3.  Qu.  alao,  If  the 
connctton  and  commitment  can  be  drawn 
together  in  one  form?  8.  C  See  12 
East,  672. 

(a)  Reg.  t.  King,  13  L.  J.  (M.  C.) 
43. 

(b)  See  3  6.  IV.  c.  23,  poet. 
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In/anmaiiamJ] — The  iDfonDttion  is  the  fouodatioii  of  every  proeeed- 
ing  not  directed  to  be  merely  on  the  view  of  the  offoiee  by  a  joHioe; 
and  moBt  contain  four  ctrcnntttances,  cocrectly  stated  :  ms. 

The  day  and  year  when, 

The  place  where. 

The  name  and  style  of  the  justice  or  justices  before  whom  it  is  ex* 
hibited : — and  lastly. 

The  cha^;e  preferred  (d). 

Time  when  Information  was  ezhibited.] — ^The  information  should 
contain  the  day  and  year  when  it  was  taken ;  as  well  that  it  may 
appear  to  have  been  given  subsequently  to  the  offence,  and  before  all 
the  other  proceedings  (e),  as  also  that  the  prosecution  may  be  fixed  to 
be  begun  within,  and  not  before  (y),  the  time  limited  by  the  8tatute(4^). 
But  a  mistake  in  the  day,  if  the  information  was  in  truth  taken  ia 
proper  time,  will  not  be  material,  and  the  fact  may  be  alleged  to  ban 
happened  between  such  a  day  and  such  a  day,  if  the  last  day  is  within 
the  proper  time  (A).  If  the  time  limited  by  a  statute  be  "  within  one 
(or  more)  months,*'  or  the  like,  without  expressing  that  they  shall  be 
calendar  ones,  the  limitation  must  be  computed  according  to  lunar 
months  of  twenty-eight  days  each ;  and  not  according  to  the  calendar 
months  in  our  almanacs  (t)«  Therefore,  if  the  statute  limit  a  prose- 
cution to  twelve  months  in  the  plural  number,  such  prosecution  must 
be  commenced  within  forty-eight  weeks,  and  not  afterwards ;  but  if  it 
expresses  a  twelvemonth  in  the  singular  number,  this  is  to  be  intended 
a  whole  year ;  it  being  generally  understood  that,  by  the  space  of  time, 
called  thus  in  the  singular  number  a  "  twelvemonth,"  is  meant  a  whole 
calendar  year.  And  when  the  computation  is  to  be  made  from  an  act 
done,  the  day  when  such  act  was  done  is  always  inclusive  {k). 

Place  where  Information  was  exkibitedJ] — ^Tbe   place  where  the 


(d)  Paky  on  CoDTictioiis,  3rd  ed.  31, 
81. 

(e)  JR.  V.  Kent,  U,  Rayn.  1546  ;  Pm- 
k7,3rded.84.  Foriftheconfiotioiittata 
eridenoe  of  witaetiei  to  fecfai  m  given 
on  a  day  tuiiequeni  to  the  infbrmatioD, 
it  will  be  quashed  as  bemg  a  conviction 
without  an  information. 

(/)  Instance  of  19  6.  III.  c.  50, 
s.  2,  appointing  an  interral  to  elapse 
before  any  prosecation. 

(^)  M.  ▼.  Fulier,  1  Ld.  Raym.  509. 


See  id.  582. 

(A)  2  Hawk.  c.  25,  s.  82, 8th  ed. ;  P^ 
ley,  3rd  ed.  85,  168. 

(0  2  Bla.  C.  141 ;  Leeom^.Bdtpsr, 
6 T.  R.  223;  B.  v.  D^er.  1  Sslk.  181. 

(k)  H.  T.  Adderley,  Doiii^.  446; 
Casilt  T.  Bitrdin,  3  T.  R.  623 ;  Wai- 
mm  T.  Petare,  2  Campb.  294.  See 
Barn's  Justice,  Hi,  Time;  R,  v.  Go^d- 
emmeh,  2  Ad.  &  B.  463 ;  Letter^,  Ger- 
lend,  15  Yes.  247 ;  IFi/W— ifv. 
12  Ad.  &  E.  635. 


COirVIGTIONS. 


875 


information  is  stated  to  be  gireti,  must  be  stated  so  as  to  show  that 
tbe  magistrate  was  acting  at  the  time  within  his  jurisdiction  (/).  Text 
writers  have  doubted  the  necessity  of  naming  the  county  in  the  body  of 
the  conviction,  as  well  as  in  the  margin,  in  which  latter  place  it  always 
stands  (m),  if  the  reference  to  it  in  the  body  of  the  conviction  be  clear 
and  precise,  and  without  ambiguity  (n) ;  but  there  is  an  early  authority 
to  show,  that  as  the  mention  of  the  county  in  the  margm  is  only  to  show 
in  what  county  the  conviction  was  made,  it  will  not  supply  the  want  of 
one  allegation  in  the  body,  that  the  (act  was  committed  in  the  county  (o). 
If  a  particular  locaHty  within  a  county  or  diocese,  or  the  distance  of 
one  place  from  another,  be  an  ingredient  in  the  offence  charged,  it  must 
be  defined  by  express  allegation  (p).  Subsequent  evidence  of  matters 
offset  existing  at  the  hearing,  cannot  supply  any  defect  in  the  previous 
charge  in  the  information  (q)  ;  and,  as  the  latter  is  the  foundation  on 
which  all  the  subsequent  proceedings  must  be  founded,  precision  in  the 
description  of  locality  there  becomes  of  primary  importance.  If  the 
statute,  on  which  the  prosecution  is  founded,  be  a  local  one  like  those 
for  regulating  the  sale  of  hay  and  coals  within  the  bills  of  mortality,  or 
the  building  act,  or  that  for  the  improvement  of  the  streets  of  the 
metropolis,  the  place  where  the  fact  charged  was  committed  is,  in 
importance,  at  least  the  second  ingredient  in  describing  the  alleged 
offence. 

Authority  of  Coimettn^  Justice  or  Justices  J] — ^The  name  and  style 
of  the  justice,  &c.  before  whom  the  information  was  laid,  must  next 
be  set  forth,  in  order  to  show  on  the  fece  of  the  proceedings  that  he 
has  that  authority  which  he  claims ;  viz,  not  only  that  he  has  been 
appointed  for  the  purpose,  but  that  he  has  acted  within  his  jurisdic* 
tion(r).  Ex.  gr,  it  is  not  sufficient  to  style  a  man  "justice,  &c. 
vithm  the  county :"  but  he  must  be  stated  to  be  such  justice,  &c. 
''  tn  (and  of  or  for)  the  county"  (s).     When  a  statute,  moreover,  gives 


(0  Boseawen,  84 ;  Msj,  3rd  ed.  81. 

(m)  BoMsawcn  on  Coofictioiit,  25. 

(«)  Naret  on  Convictiong,  7. 

(o)  R,  ▼.  Auttmy  8  Mod.  309 ;  Pdey, 
3rd  ed.  88.  Where  the  place  and  county 
bave  been  once  atated  in  the  body,  it 
win  be  enough  to  refer  to  the  piaee  aa 
^WHtid  wititOQt  mentionins  the  county, 
for  it  wiU  not  be  presumed  to  be  in  two 
ooontiea,  Jt.  t.  Bumaiky^  2  Ld.  Raym. 
901. 

(f)  DeybePi  eate,  4  B.  &  Aid.  246, 
248 ;  Bnme  v.  T^ton^Mon,  2  Q.  B.  789, 


Ig)  See  p.  874. 

(r)  R,  V.  Jokmon,  Strm.  261 ;  FuiUr 
«r  parte,  13  L.  J.  (M.  C.)  139.  It 
aeems  that  in  all  cases,  whether  judicial 
or  coerdTe,  or  ministerial,  or  even  vo- 
luntary, as  taking  recognizances,  a  jus- 
tice can  only  act  within  the  county,  &o. 
in  the  commission  of  which  he  is.  See 
oases  collected,  3  Bum's  Just.  1000, 
29th  ed. ;  Dalton,  ch.  6,  p.  19. 

(«}  R.  V.  Dobbfn,  2  Salk.  473. 
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cognizaace  of  an  offence  to  the  next  justice,  he  should  be  so  described, 
and  not  merely  as  a  justice,  even  in  and  /or  the  county  :  for  none  but 
the  next  accessible  justice  can  have  jurisdictioD  under  those  words  (0* 
But  ir  the  act  only  mentions  "justices  in,  or  near^  the  place  (u),  or, 
acting  for  the  division ,  it  is  only  directory,  so  that  any  justices  of  the 
county,  or  division,  &c.  it  should  seem,  may  act,  and  no  such  descrip- 
tion need  be  given  in  the  conviction  (x). 

1st.  The  Information  or  Charge  agaimt  the  Defendant.] — The 
charge  should  always  be  reduced  to  writing.     Some  acts  tit  totidem 
verbis  require  it ;  others  leave  it  unnoticed,  or  only  to  be  collected  by 
inference ;  and  a  distinction  has  been  taken  between  those  instances 
in  which  the  first  proceeding  is  simply  a  complaint,  and  those  wherein 
it  is  styled  an  information.    There  seems,  however,  little  foundation 
tn  principle  for  this  distinction.     The  proceeding  is  altogether  admitted 
to  be  in  derogation  of  the  common  law,  and  the  information  and  con- 
viction, to  stand  in  lieu  of  an  indictment  and  verdict ;  it  should  seem, 
therefore,  that,  on  principle  at  least,  the  information  should  be  assi- 
milated, as  much  as  possible,  to  the  indictment  in  all  points  (y),  the 
first  of  which  is  its  being  reduced  to  writing  (2).     If  the  act  requires 
the  complaint  to  be  on  oath,  it  must  be  stated  that  the  witness  was 
sworn  (a),  and,  as  it  seems  also,  that  he  was  so  sworn  before  the  evi- 
dence W4S  given  (&) :  but  not  unless  so  required  by  the  act  (c).     The 
informer*s  name  should  appear  in  all  cases,  that  the  party  may  know 
his  accuser  (d).     The  names  of  each  and  every  of  the  defendants  ought 
also  to  be  correctly  inserted,  and  none  of  them  under  any  general  title 


t 


(t)  Semble,  Sanderi*9  etue,  1  Wms. 
Sannd.  263  c. 

fii)  2  Keble,  599. 

[x)  R.  T.  Price,  CM.  305 ;  3  Bac. 
Abr.  798,  tit.  Jwtices  qf  Peace;  H. 
T.  Loxdalt,  1  Bur.  447.  It  should, 
however,  be  coniidered  how  far  it  is 
justifiable  to  drag  a  defendant,  ctpri- 
cioQsly,  and  withont  good  cause,  before 
a  magistrate  liting  at  a  great  distance, 
though  within  the  county,  when  there 
are  others  accessible,  residing  according 
to  the  words  of  the  act,  near, 

(y)  See,  howerer,  Lord  Raym.  582. 

(j*)  Some  acts,  e,  g.  4  G.  IV.  c. 
95,  s.  83,  expressly  provide  that  the 
information  need  not  be  in  writing. 

{a)  R.  T.  Oloeeop,  4  B.  &  Aid.  615, 
past;  R.  ▼.  WiiiU,  K.  B.,  19  6.  III. 
Boscawen,  161. 

{b)  R.  T.  Kiddy,  4  D.  &  R.  734. 


(e)  Batten  t.  Csrtip,  6  B.  Ss  C.  249 ; 
and  3  B.  &  Aid.  596,  R.  v.  Dooe.  See 
2  Q.  B.  1011. 

((i)  1  Bum's  J.  965,  29th  ed. ;  bat 
see  Paley,  82,  n.  3rd  ed.  In  R.  ▼• 
Stone,  Ld.  Raym.  1545;  R.  t.  JKefo- 
tham,  3  Burr.  R.  1473 ;  R.  v.  Smth. 
5  M.  &  S.  133.  This  was  held  ab. 
solutely  necessary  in  all  cases  where 
any  part  of  the  penalty  was  given  to  the 
informer  by  statute,  he  being  then,  mm 
an  interested  informer,  incompetent  ss 
a  witness :  but  inhabitants  and  parish- 
ioners may  now  give  evidence  in  cases 
where  the  penalty  does  not  exceed  20/., 
though  it  is  given  to  the  parish,  27  G. 
III.  c.  29;  6  T.  R.  178,  and  see  6  &  7 
Vict.  c.  85,  abolishing  objections  to  con- 
petency  on  ground  of  interest.  Ante, 
p.  531. 
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or  description^  as  e.  g.  Messrs.  H.  and  company  (e).  And  it  seems  no 
exception  to  this  rule,  that  one  of  the  defendants  is  a  woman,  and  a 
feme  covert ;  for  it  has  been  determined,  even  in  a  case  for  selling  gin, 
where  a  previous  contract  partly  constituted  the  very  nature  of  the 
offence  that  '*  it  was  not  necessary  to  join  the  husband,  for  in  every 
crime  which  a  feme  covert  can  commit  alone«  it  is  sufficient  to  charge 
her  in  a  conviction"  (/). 

With  respect  to-  another  party  comprehended  in  some  informations, 
viz.  where  the  penalty  of  the  offence  is  a  pecuniary  one,  and  given  to 
the  owner  of  property  injured,  it  must  appear  on  the  information  and 
evidence,  as  stated  in  the  conviction,  that  the  owner  dissented  from  the 
act,  and  that  the  prosecution  before  the  magistrate  was  at  his  instance, 
and  not,  as  it  seems,  at  that  of  a  common  informer  (g).  So  if  an  act 
directs  certain  things  to  be  forfeited  to  the  persons  seizing  them,  the 
information  must  state  that  the  person  to  whom  the  thing  is  adjudged, 
is  the  person  who  seized  it  (h\ 

Deecriptum  of  the  Offence,'\ — ^The  essential  requisite  in  charging 
an  offence  is,  that  it  contain  a  direct  and  posi^ve  charge  against  the 
defendant,  specifying  in  express  terms,  and  with  certainty,  every  in- 
gredient that  is  necessary  to  constitute  the  crime  described  by  the 
statute  itself;  for  a  statement  of  facts  from  which  the  imputation  of  an 
offence  is  to  be  inferred  or  presumed,  however  plainly,  will  not  suffice, 
and  the  like  of  a  statement  by  way  of  recital  or  in  the  disjunctive  (t). 
Thus,  if  knowledge^  or  consciousness  in  the  offender,  be  made  by  sta- 
tute to  constitute  a  part  of  the  guilt  of  the  transaction,  such  know- 
ledge or  consciousness  must  be  directly  averred,  and  nothing  less  will 
serve  (A).  So,  if  the  day  or  hour  at  which  the  act  be  done,  as  under 
some  of  the  game  laws,  or  the  place  in  which  it  be  committed,  as  in 
the  acts  for  the  preservation  of  fish,  or  the  age  of  any  party  mentioned 
in  the  conviction,  as  in  the  stage  coach  regulation  act,  is  made  a  con- 
stituent part  of  the  offence,  the  same  precision  in  averment  is  neces- 
sary :  for  no  intendment  can  be  admitted  in  order  to  assist  a  descrip- 


(f)  IL  T.  JTarrUon  Sf  Co.  S  T.  R. 
508 ;  lee  1  G.  &  D.  481 :  but  their  ad- 
dttioni  need  not,  R>  ▼.  Bnma^t  2  Ld. 
lUym.  200;  1  Salk.  181,  8.  C.  Ex. 
eeptiona  in  cases  of  proceedings  nnder 
the  highway  acts  against  driven  misbe- 
hariog,  are  made  legal  by  3  6.  IV.  c, 
126,  8.  132;  6  &  7  W.  IV.  c.  50,  a.  78. 

(/)  Jl.  T.  Cfn^^,  2  Stra.  1120.  See 
Paley,  84,  3rd  edit. 

(g)  Po9t,  p.  880 ;  R.  v.   Cordem,  4 


Burr.  2279 ;  R.  v,  Danum,  2  B.  &  A. 
378 ;  better  reported  in  1  Chit.  R.  155, 
8.  C,  Cases  on  5  6.  III.  c.  14,  for  pro- 
tecting private  fisheries.  See  also  R.  ▼. 
Harjmr,  1  D.  &  R.  222;  Paley,  33, 
108—110,  3rd  ed. 

[h)  R.  ▼.  Smith,  5  M.  &  S.  133. 


!1 


i)  See  antif  p.  872,  and  cases  col« 
lected,  1  Barn's  J.,  29th  ed.  967;  Pidey, 
3rd  ed.  128. 

{k)  See  instancefi,  Paley,  93,  3rd  ed. 
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tion  defective  in  an  estential  ingredient  (/).  To  charge  two  offimces 
invalidates  the  conviction  (m).  Miareciting  the  purview  or  enacting 
part  of  a  statute  always  vitiates,  but  a  similar  error  as  to  the  tUU  of  it, 
wi]l  not  (ii). 

Description  of  the  Offence  on  which  the  Conviction  is  founded,] — 
The  description  of  the  offence  must  be  such  as  to  bring  it  clearly  within 
the  words  of  the  act  which  declares  or  punishes  it,  by  containing,  in 
express  terms,  every  ingredient  required  by  the  statute.  Thus»  where 
justices  were  empowered  by  8  H.  VI.  c,  9,  to  convict  on  their  own 
view  for  unlawful  detainer,  the  omitting  to  aver  or  prove  an  unlawful 
entry  as  well  as  an  unlawful  expulsion,  was  held  fatal  (o).  It  is,  in 
general,  sufficient  for  the  convicting  justice  in  his  description  of  the 
ofience  to  pursue  the  words  of  the  statute  (/i),  or  as  Lord  Holt  con- 
tinues, "  to  show  such  a  fact  as  is  within  the  description  of  the  statute, 
and  to  describe  it  as  the  statute  wills  "  (q) ;  but  though  it  may  be 
sufficient  to  follow  the  words  of  the  act  creating  the  offence  as  far  as 
the  description  of  it  goes,  yet  it  is  always  necessary  to  add  Bach  facts 
as  show  that  the  party  convicted  was  a  party  to  the  ofience  so  de- 
scribed (r). 

It  is  also  necessary,  in  some  cases,  in  pursuance  of  the  intent  of  a 
statute,  to  adopt  a  narrower  description  than  that  conveyed  in  the  literal 


(0  R.  V.  TYelawneyt  I  T.  R.  122 ;  2 
hL  Raym.  791.  8ee  JZ.  ▼.  JkmoH,  1 
Chit.  R.  155,  per  Holroyd^  J. 

(m)  Newman  ▼.  Bendyihe,  10  Ad.  & 
£.11;  i9.  C.2P.&D.341.  S^e  New- 
man  t.  Hardwieie  {Bart),  8  Ad.  &  E. 
124. 

(»)  Ckane9  ▼.  Adamg,  1  Ld.  Riy.  77, 
nlied  on  per  Car,  in  Nunm  t.  iVaimy ,  1 
Q.  B.  747. 

(o)  H.  ▼.  John  WiUen,  3  Ad.  &  E. 
817,  S.  C./  5  N.  &  M.  164.  Where 
the  precedent  in  R,  t.  Blweilt  2  Ld.  Ray. 
1514 ;  3  id.  360,  is  diMnuied. 

{p)  See  per  Lord  Holi,  C.  J.,  R,  ▼. 
Chandler,  1  Ld.  Raym.  581 ;  and  Paley, 
102,  108,  Srd.  ed. 

{q)  1  Ld.  Raym.  582. 

(r)  Gkaaey  t.  Paifne,  1  Q.  B.  712, 
721.  Thna  in  a  conTiction  nnder  the 
pilot  act,  6  6.  IV.  c.  125,  for  continuing 
hi  charge  of  a  ship  after  a  lioenaed  pilot 
hai  offered  to  take  charge  of  her,  it  mnst 
appear  on  the  face  of  it  that  d^eadant 
knew  qf  the  qfer,  lee  R,  v.  Ckaney,  6 
D.  P.  C.  281. 


Batter,  J.,  had  befbre  said,  <'  It  it  not 
tme  that  in  framing  a  conviction  it  ii 
sufficient  to  follow  the  words  of  the  sta- 
tute in  all  cases.  In  some,  indeed,  it 
may ;  as  where  the  statate  gives  a  par* 
ticnlar  description  of  the  offence;  bat 
it  is  otherwise  where  a  particniar  offence 
is  included  under  a  general  descriptbo. 
Where  a  particular  act  constitutes  the 
offence,  it  may  be  enough  to  describe  it 
in  the  words  of  the  l^giabitnre;  bit 
where  the  legislature  spe^  in  general 
terms,  the  conTiction  must  state  what 
act  in  particniar  was  done  by  the  party 
offending,  to  enable  him  to  meet  the 
diarge.  The  offence  here  is,  pfomisiDg 
nndn*  certain  circumstances  to  pay  so 
much  money  (t.  e,  on  the  event  relatire 
to  the  drawing  a  lottery  ticket).  Some 
circumstance  then  must  be  shown ;— it 
must  be  stated  for  what  the  money  is  so 
promised  to  be  paid."  Per  BmUer,  J„ 
in  R,  V.  Jomet,  CaU.  458 ;  Paley,  107, 
3rd  ed.  241.  See  R,  f.  Perratt,  3  M. 
&  S.  379. 
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terms  of  the  act.  A  well  known  instance  u  that  of  a  conviction  for 
''keeping^  a  gnn/'  which  alleged  the  gun  as  **  being  an  engine  to  destroy 
game,"  within  the  qualification  act  5  A,  c.  14,  then  m  force,  and  was 
heU  bad,  because  the  act  was  directed  against  things  which  could  only 
be  used  for  destroying  game  ;  whereas  a  g;un  might  be  kept  without  any 
unlawful  des^n  (s)  e.  g,  to  keep  pigeons  off  its  owner's  grounds  (<)• 

Stating  the  Evidence  on  which  the  Conviction  is  founded.] — It  is 
the  duty  of  magistrates  in  all  cases  to  state  the  whole  evidence  of  the 
fiict  on  which  their  judgment  proceeds,  as  nearly  as  possible  in  the 
words  used  by  the  witness  (u).  It  has,  however,  been  held,  that  a 
conviction  merely  stating  the  legal  effect  of  his  deposition  in  the  words 
of  the  statute,  will  be  valid  in  law  (x) :  though  in  the  words  of  Le 
Blanc,  J.,  *'  If  a  magistrate  endeavour  to  shelter  himself  from  detection, 
by  merely  stating  the  fact  of  the  offence  in  the  terms  of  the  act  as  if  it 
were  the  legal  effect  of  the  evidence,  when  the  evidence  itself  would  not 
warrant  the  conclusion,  he  subjects  himself  to  a  criminal  informa- 
tion "  (y) ;  and  in  a  similar  case,  a  mandcunus  issued  to  amend  the 
record  of  a  conviction,  by  setting  out  the  evidence  as  nearly  as  possible 


(«)  B,  ▼.  Oardner,  Andrewi,  55; 
Sfcra.  1098;  Whtgfieid  ▼.  Stqfitrd,  1 
WOi.  315,  ud  oUmt  flMBS ;  Pttlej,  101, 
105.  3rd  ed. 

(0  R,  T.  Oardner,  as  stated  1  Burr. 
614. 

(«)  JL  ▼.  Looet,  7  T.  R.  152.  See  3 
6.  IV.  c.  23,  s.  1. 

(r)  R.  T.  P§an€,  9  East,  358.  But 
stiifciiig  as  the  offence  what  is  merely  the 
l^gal  result  of  certain  facts  not  set  forth, 
s.  $.  fbB  profiinely  swearing  forty  oaths, 
•ad  pro&nely  caning  forty  enrses,  with- 
oit  setting  forth  what  the  oaths  and 
earses  were,  wJU  not  snf&oe,  JZ.  v. 
J^MTifaif ,  Stra.  497.  So  in  proceedings 
tog  gaming  the  game  played  ahould  be 
•tmied,  OBlkome  t.  Stoekdale,  id,  493. 

(y)  IHd,  The  conviction  stated  in 
the  terms  of  5  A.  c.  14,  (now  repealed 
by  1  &  2  W.  IV.  c.  32,  s.  1,)  that  de- 
fc&daat  did  "keep  and  use  a  certain 
engine  called  agon  to  kiU  and  destroy  the 
ganw,"  witkomt  stating  the  particnkr 
erideiiee  of  the  foot  of  killing  game  re- 
Hed  on.  Now  the  act  prohibited  tlw 
•wofanycnptfM  tokiU  or  destroy  game, 
vithoat  spedfieally  mentioning  a  gnn 
ss  one  of  the  foihidden  engines;  and 
the  mere  fact  of  keeping  a  gun  being 
unbigvons,  the  court  exceedingly  dis- 


approved of  that  general  mode  of  stating 
the  evidence  in  the  oonviction.  See  also 
12. V.  7%einfMOi»,2T.R.  18;  R.v,Lovei, 
7  T.  R.  152.  In  R.  v.  Ckurie,  8  T.  R. 
220,  the  particular  evidence  as  to  the 
fret  of  killing  the  gasse  was  set  forth 
(vir.  that  a  witness  named  swore  to 
having  seen  defendant  nse  a  gray- 
honnd  to  conrae  and  kill  a  hare  by  that 
means)  ;  and  the  coort  recommended  it 
as  a  precedent  to  be  followed  in  fntnre. 
See  Aneiy  v.  Hoole,  Cowp.  825.  So  in 
R.  V.  Crowther,  1  T.  R.  125,  the  fact 
of  shooting  a  partridge  was  sworn  to, 
see  R,  V.  Kempwnf  Cowp.  421.  In  £• 
V.  Siome,  1  East,  640,  the  fsct  of  killing 
a  pheasant  was  stated. 

The  statement  of  evidence  in  convic- 
tions on  the  new  game  act  seems  now 
dispensed  with  by  tibe  form  in  stat.  1  & 
2  W.  IV.  e.  32,  8.  39.  See  Paley,  3rd 
ed.  154,  n. 

Where  a  conviction  on  5  A.  c  14, 
stated  that  the  defendant  kept  and  used 
a  dog  called  a  Iweher,  to  kill  game,  it 
was  held  good ;  for  that  statute  has  the 
terms  keep  or  use  in  the  disjunctiTe,  and 
it  most  be  sssumed  that  the  dogs  are 
rightly  so  called,  R,  v.  BanukaWf  15 
East,  456 ;  R.  v.  Filer,  Stra.  496 ;  JZ.  v. 
Hartley,  Cahi.  Ca.  175. 
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ID  the  words  used  by  each  witness  (z).  If  forms  of  conviction  given  by 
statute  are  substantially  pursued,  and  all  defecu  of  mere  form  are  ex- 
pressly remedied  by  it  (see  3  G.  IV.  c.  126,  s.  148),  that  suffices,  even 
if  the  conviction  is  fuller  than  the  warrant  of  commitment  which  resU 
on  it  (a). 

In  convictions,  it  is  sufficient  if  there  were  such  evidence  before  the 
magistrate  as  in  an  action  would  be  sufficient  to  be  left  to  a  jury  :  for 
if  there  be  any  evidence  (b)  before  him  tending  to  prove  the  offence, 
the  court  of  queen's  bench  has  no  authority  to  examine  further  in  order 
to  see  whether  the  conclusion  drawn  by  the  magistrate  be  or  be  not  the 
inevitable  (c)  conclusion  from  the  evidence. 

In  all  cases,  however,  where  the  substance  of  the  offence  consists  of 
a  simple  fact,  and  the  place ^  time^  or  manner ^  of  committing  the  act, 
do  not  contribute  to  its  guilt,  it  will  be  enough  if  the  offence  in  the 
conviction  be  described  in  the  words  of  the  statute,  declaring,  describ- 
ing, or  punishing  it  (d). 

But  this  mode  of  interpreting  the  language  of  statutes  must  be 
adopted  with  caution.  The  statute  of  5  G.  III.  c.  14  (now  repealed 
by  7  &  8  G.  IV.  c.  27,  and  replaced,  7  &  8  G.  IV.  c.  29,  s.  35,  &c.) 
made  no  mention  of  the  dissent  of  the  owner  being  an  ingredient  in  the 
offence  of  fishing  in  a  private  fishery  ;  yet  it  is  obvious  that,  if  the  act 
be  not  done  after  that  mannevy  viz.  if  his  consent  be  previously  ob- 
tained, it  can  be  no  injury  to  the  party  for  whose  interest  and  pro- 
tection the  act  passed.  In  this,  and  many  other  like  cases,  the  want 
of  consent  in  the  owner  makes,  by  necessary  implication,  a  principal 
feature  in  the  charge,  and  must,  therefore,  be  stated  in  the  informa- 
tion (e) ;  and  the  interpretation  of  this  statute  was  carried  much  farther 
in  a  late  case,  for  it  was  holden  not  only  necessary  to  state  in  the 


(jr)  R,  ▼.  Warf{ford,  5  D.  Se  R.  489. 
Tliis  caie,  perhapi,  occasioDed  the  gene- 
ra] form  in  1  &  2  W.  IV.  c.  32,  i.  39 
(game  act). 

(a)  See  judgment  of  CrtawtUt  J.,  in 
Bamat  v.  Whitt  and  another f  14  L.  J. 
(M.  C.)  65  ;  also  Danietl  ▼.  PhillipM,  5 
Tyr.  292 ;  1  C.  M.  &  R.  662,  8.  C. 

(6)  R.  ▼.  /.  Smith,  8  T.  R.  588 ;  H. 
T.  JUoMOHt  6  T.  R.  375. 

(c)  R.  T.  T.  Davis,  6  T.  R.  177 ;  also 
on  5  A.  c.  14,  set  out  a  conviction  for 
**  keeping  and  using  a  certain  engine 
called  a  gun,  with  intent  to  kill  and  de- 
stroy the  game.''  The  evidence  stated 
in  it  was,  that  the  witness  was  satisfied 
that  the  said  T.  Davis  did  keep  and  use 
the  gun  for  the  purpose  aforesaid,  from 


the  circumstance  of  his  hearing  a  gun 
go  off,  and  ohserring  that  it  was  fired  by 
the  said  T.  Davis,  who  was  then  walking 
about  a  piece  of  ground,  in  the  parish  <^ 
H.  aforesaid,  with  that  apparent  intent, 

(d)  Paley,  3rd  ed.  108,  citing  R.  ▼. 
Speed,  Carthew,  502 ;  Ld.  Raym.  584. 

{e)  Fletcher  ▼.  Caithorp  and  another, 
14  L.  J.  (M.  C.)  49 ;  1  New  Sess.  C. 
529,  S.  C. ;  it.  ▼.  MalHwn,  2  Burr.  R. 
679 ;  17.  T.  Cordmi,  4  Burr.  2779 ;  (re- 
stated per  Cur,  in  Fletcher  ▼.  Caithorp, 
14  L.  J.  (M.  C.)  56)  ;  R.  ▼.  Robert,  2 
Camp.  654.  See  Wiehet ▼.  Ctutterhnek, 
2  Bing.  491 ;  3  D.  &  R.  Mag.  Cas.  535, 
S.  C. 
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information  that  the  act  was  committed  without  the  consent  of  the 
owner,  but  that  it  shoold  appear  expressly  on  the  information,  and  be 
supported  by  the  evidence,  that  the  prosecution  is  carried  on  at  the 
instance,  and  on  behalf  of  such  owner  (/)•  When  any  thing  turns  on 
particular  sums  or  quantities,  they  must  be  specified,  particularly 
where  the  magistrate  is  called  on  to  compensate  the  injury,  or  assess  a 
penalty  by  way  of  damages  (p). 

Negativing  Exceptions  t/*tn  Enacting  Clau$e$  of  Statutes  and  not 
»  Distinct  Provisoes,] — ^The  last  point  to  be  considered  in  the  charge 
against  the  defendant,  is  one  of  the  most  important,  and  has  given 
occasion  to  more  appeals  than  roost  others.    It  arises  out  of  the  ne- 
cessity of  negativing  expressly  and  directly  every  exception,  excuse,  or 
qualification,  which  may  accompany  the  description  of  the  offence, 
in  the  enacting  clauses  of  any  act  giving  a   summary  conviction; 
and  in  distinguishing  exceptions  so  made,  from  exemptions  intro« 
duced  by  separate  provisoes.      It  is  now  settled  that  all  circumstances 
of  exemption  and    modification,  whether  applying  to  the   offence^ 
or  the  person^  that  are  originally  contained  in  the  enacting  clause, 
or  incorporated  by  reference  with  it,  must  be  distinctly  enumerated 
and  negatived    in   the  information;  while  such   matters  of  excuse 
as  are  given  by  other  distinct  clauses  or  provisoes  need  not  be  spe- 
cifically set  out  or  negatived,  but  must  be  exhibited  by  the  de- 
fendant, if  he  would  bring  himself  within  them  (A).     The  absence  of 
them  does   not  form   any  constituent  part  of  the  offence  charged, 
though  the  existence  of  them  does  in  many  cases  form  the  defence  of 
the  person  accused  (t).     One  elucidation  of  the  former  point  arose  out 
of  the  qualification  act  of  22  &  23  C.  II.  c.  25,  s.  3,  respecting  game, 
in  convictions  on  whicli  act  it  was  always  held,  (before  its  repeal  by 
1  &  2  W.  IV.  c.  32,)  that  the  qualifications  (being  introduced  by 
way  of  exception  in  the  section  imposing  the  penalty)  must  be  severally 
negatived  in  the  charge  on  the  face  of  the  conviction,  and  that,  though 
such  averment  need  not  be  proved  in  support  of  the  charge,  the  want 
of  it  cannot  be  cured  by  giving  evidence  of  it  (*).     As  to  the  latter 


(/)  H.  ▼.  Danum,  2  B.  &  A.  378;  1  (i)  R.  ▼.  JarvU,  1  Eut,  647,  (n)i 

Chit.  R.  147,  8.  C.  R.  T.  Fbrd,  1  Stm.  555.  ^  ^ 

(y)  Paley,  3rd  ed.  113,  collects  the  (*)  Spiers  ▼.  Parier,  1  T.  R.  141 ; 

■•"  15  East,  456 ;  R.  v.  Turner,  5  M.  &  S. 


(A)  R.  T.  Juiee,  8  T.  R.  542;  Paley,  206;  R.  ▼.  Eanuhaw,  15  East,  456: 

3fd  ed.  115,  116,  118,  127.    Sec  Steel  R.  ▼.  Mareh,  2  B.  &  Cr.  717;  4  D.  & 

▼.  Smtth,  I  B.  &  Aid.  94  ;  per  Treby,  R.  260. 8.  C.  (re-stated  14  L.  J.  (M.  C.) 

i'.  J.;  Janee  y.  Asen,  1  Ld.  Raym.  120.  54)  ;  R.  v.  Crowther,  I  T.  R,  125, 127  ; 
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point,  the  early  sectioDS  of  60  O.  III.  c.  48,  for  Tegufoting  stage eoaehei, 
declared  numerous  acts  to  be  offences,  including  nnmerotts  exception; 
all  of  which,  upon  the  principle  just  insisted  on,  must  be  negatited  in 
any  conviction  under  that  act ;  while  by  the  subsequent  sections  thoe 
are  some  exceptions  from  the  penalties  to  be  claimed  by  the  defendant 
under  certain  circumstances,  which  therefore  need  not  be  noticed  in 
the  conviction  (/).  So,  in  a  conviction  for  retailing  spirits  without  a 
licence,  it  was  held  that  it  need  not  be  averred,  that  they  were  not 
sold  to  be  uied  in  medieine^  that  exemption  being  allowed  by  a  distinct 
provision  of  the  act  (m).  And  it  is  immaterial  whether  the  exemptioBS 
be  in  the  same  statute  which  enacts  the  penalties,  or  in  a  subsequent 
statute  bearing  reference  to  it  (n). 

Such  is  the  general  outline  of  the  difference  between  exeeptiom  and 
exemptions^  but  the  loose  manner  of  wording  some  acts  occasions  diffi- 
culties respecting  the  extent  to  which  these  rules  operate.  Thos,  the 
exception  in  12  O.  III.  c.  61,  s.  1 1,  of  mills  **  then  used  "  fonr  makiag 
gunpowder,  &c.  is  held  not  to  apply  to  the  limits  first  mentioned  m 
that  clause,  but  only  **  to  the  other  part  of  Oreat  Britain^**  not  within 
those  limits ;  and  therefore  an  information,  charging  the  keeping  move 
than  the  allowed  quantity  of  gunpowder  within  the  specified  limits 
need  not  negative  this  exception  (o). 

This  is  all  that  is  considered  necessary  to  be  observed  in  this  place 
respecting  the  first  part  of  the  conviction,  viz.  the  ioformation  contvo* 
bg  the  charge. 

2nd.  The  Summone  of  Defendant,  or  Notice  to  him  of  the  Infor- 
mation J] — It  is  against  natural  justice  to  convict  a  man  without  sum- 
moning  him  (p),  accordingly  m  all  cases,  except  those  few  in  which 
particular  acts  have  given  justices  jurisdiction  to  convict  offenders  on 
view  of  the  offence,  (which,  however,  when  exercised,  must  be  stated 
accordingly  on  the  face  of  the  conviction,)  a  summons  of  the  defendant 
is  a  necessary  step  in  the  proceedings,  that  he  may  have  time  to  prepare 
himself  for  defence ;  and  unless  oath  be  made  of  the  personal  (q)  service 


R.  T.  Wh§atnum,  Dong.  346;  Rj.  & 
M.  159 ;  2  M.  &  S.  539 ;  1  East,  639 ; 
Pdey,  Srd  ed.  170^177 ;  Wisdom  v. 
Hodton,  3  Tyr.  812,  (»).  See  an  ez- 
ception,  Ckaiey  ▼.  Peqfm,  1  Ct  B.  712. 
It  if  for  defendant  to  prove  that  he  has 
the  qnalification,  H,  v.  Stoms,  1  Eatt, 
150,  per  Lord  MamfSsid,  See  1  Stark. 
Ev.  362,  2nd  ed. 

(0  See  now  2  ft  3  W.  IT.  c.  120  ;  3 


ft  4  W.  IV.  c.  48. 

(m)  9  6.  II.  c.  23;  R.  v.  Bymi,  2 
Stra.  1101 ;  it.  v.  FMt,  1  Stra.  555. 

(n)  R.  T.  HaU,  1  T.  R.  320. 

(o)  R,  V.  Mstters,  1  B.  ft  Aid.  362. 

Ip)  R,  v.  Cb/lwi,  1  Seas.  C.  179;  it* 
T.  Biien  nqflbr,  3  B«r.  1681 1  Jt.T. 
asgff,  Stra.  475 ;  JR.  v.  Stt^jfsrd,  5  N. 
ft  M  94 

(9)  See  Paley,  3id  ed.  36, 138. 
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of  the  samiiKms,  the  jiMitiees  caonot  proceed  in  hit  absence  (r),  aad 
the  fad  of  such  summoBe  is  indtspensabi  j  necessary  to  be  stated  io  the 
(»DB?ioiioD  (#)y  though  to  trhat  precise  terms  has  been  a  subject  of 
coatfoverty  (l).  It  is  now,  however,  held  sufficient  to  state  that  ^bt 
ptttj  was  ^'duly  snoiaioned/'  withoat  farther  particniarinng  th^ 
circomstanoes ;  for  the  court  aboire  will  always  suppose  a  magistrate 
has  executed  his  authority  regularly,  where  nothing  to  the  contrary 
appears  (v).  If,  however,  it  be  thought  necessary  to  set  out  the  sum* 
moBs,  it  must,  on  the  foce  of  it,  be  m  all  respeots  regular,  or  the  con* 
▼iction  will  be  quashed  («) ;  the  days  of  making  the  eomplaiut,  and  of 
ittaing  the  summooa  to  appear  at  a  certain  time  and  place  (y),  and  the 
tadiority  to  summons  most  appear  to  have  been  correctly  stat^,  ai 
well  as  the  proof  of  peisooal  service  of  the  summons  on  the  defendant^ 
and  also  tfaataufficient  time  was  allowed  for  defence  {z). 

drd«  Appearance  or  Nan-'appearanee  ef  DefBndaiiU*\^-\i  must  next 
be  stated,  that  the  defendant  appeared,  or  did  not  appear,  to  the  sum* 
mens,  as  the  fact  was.  If  the  appearance  be  regular,  and  subsequeat 
to  the  information,  it  removes  all  obyectioA  to  irregularity  in  the  summons, 
or  to  want  of  stating  him  to  have  been  summoned  (a);  at  least,  if  it  is 
stated  that  he  produced  no  evideuce  and  did  not  reqvii^  further  Ume  to 
Diake  his  defence ;  and  if  he  waive  the  latter  poiut  at  the  time  of  bearings 
he  cannot  afterwarde  take  advantage  of  that  particular  objeotion  {b). 

It  is  necessary  to  state  before  ipAoHi  the  defendant  appeared  in 
consequence  of  the  summons,  so  as  to  show  the  authority  to  convict  \ 
sad  it  was  formerly  considered  doubtfel  whether  the  hearing  of  the 
defence,  and  the  adjudication,  must  not  be  by  the  same  justice  who 
received  the  information  :  but  the  uniform  practice  of  many  years  was 
to  the  contrary  (c).    And  now,  by  3  G.  IV.  c.  23,  s.  2,  in  all  cases 


(r)  JL  ?.  Atlmtitom,  Stnu  678;  IL  V. 
VenabUt,  id.  630 ;  2  Ld.  Raym.  1407 ; 
tnd  other  esses  ooUeeCed,  Paley,  3rd  ed. 
34. 

[•)  See  casee.  Paler,  3rd  ed.  128, 
135. 

M  IS.  v«  Qr^em,  10  Mod.  213. 

(«)  M.  V.  Stone,  1  East,  639.  See 
the  form  in  3  6.  lY.  c  23,  put,  p. 
900. 

The  informatloii,  if  drawn  up  in  Ibrm, 
should  be  read  to  defendant ;  or,  if  not, 
the  ehaiige  shonld  be  stated  ftvm  the 
smniBons  or  warrant,  and  he  sihonld  be 
tihed  what  he  has  to  say  to  the  charge 
made  i^ainst  bin.    See  per  OroM,  J«, 


R.  T.  Th»mp90m^  2  T.  R.  23.  Smth. 
these  latter  facts  need  not  be  stated  in 
the  cottTiction.    (See  note  («)). 

(«)  H.  ▼.  VmtMHy  2  Ld.  Baym. 
1405. 

(y)  If  place  is  not  mentioned,  it  will 
be  intended  to  be  that  where  the  inform 
mation  was  laid,  R,  ▼.  Swlhw,  8  T.  R. 
284. 

(i)  R.  ▼.  Mailiiim,  2  Burr.  679; 
Pisley,  3rd  ed.  135,  137 ;  and  see  per 
Holtj  C.  J.,  R.  T.  b^ert  1  Balk.  181. 

(a)  Cases  dted,  Paley,  3rd  ed.  138. 

(k)  R,  V.  Stone,  I  Bast's  R.  639. 

(e)  Nares  on  ConrictioDs,  12. 
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where  two  or  more  justices,  deputy  lieutenants,  or  others,  are  author- 
ised and  required  to  "  hear  and  determine  "  any  complaint,  one  such 
justice.  Sec,  shall  be  competent  to  receive  the  original  iDformation  or 
complaint,  and  to  issue  the  summons  or  warrant  requiring  the  parties 
to  appear  before  two  or  more  justices,  &c.  as  the  case  may  require; 
and  after  examination  upon  oath  into  the  merits  of  the  said  complaint, 
and  adjudication  thereupon  by  any  such  two  justices,  &c.  being  made, 
all  and  every  the  subsequent  proceedings  to  enforce  obedience  thereto 
or  otherwise,  whether  respecting  the  penalty,  fine,  imprisonment,  costs, 
or  other  matter  or  thing,  now  or  to  be  hereafter  enacted,  may  be  en- 
forced by  either  of  the  said  justices,  &c.,  or  any  other  justice  (c), 
&c.,  for  the  same  county,  riding,  or  place,  in  such  and  the  like 
manner  as  if  done  by  the  same  two  justices,  Ac  who  so  heard  and 
adjudged  the  said  complaint ;  and  where  the  original  complaint  or  in- 
formation shall  be  made  to  any  justice  or  justices,  &c.  different  from 
him  or  them  before  whom  the  same  shall  be  heard  and  determined, 
the  form  of  conviction  shall  be  made  conformable  and  according  to 
the  (act. 

If  the  party  do  not  appear,  the  justice  or  justices,  after  proof  of  sum- 
mons duly  served,  may  proceed  to  judgment  in  his  absence  (d),  and 
must  state  all  these  facts  in  their  proper  order  in  the  conviction  (e) : 
but  it  is  not  generally  necessary  (unless  such  necessity  be  expressed  in, 
or  logically  to  be  inferred  from  the  words  of  the  statute  on  which  the 
conviction  is  founded,)  that  the  defendant  should  appear  in  person ; 
for  he  may  appear  by  his  attorney  or  counsel  (  f) ;  and  if  he  does  so,  it 
must  be  so  stated  in  the  conviction,  for  otherwise  the  record  would  not 
be  a  true  representation  of  the  facts  as  they  actually  occurred. 

4th.  Canfessi&n  or  Defence.] — ^The  next  matter  to  be  sUted  in  the 
conviction  is  either  the  confession,  or  denial  of  and  plea  to  the  charge, 
with  the  proof  exhibited  to  establish  the  latter.  The  confession  of  the 
party  charged  with  an  offence,  appears,  ex  vi  termini,  to  be  the  most 
decisive  proof  that  can  be  exhibited ;  and  it  is  so  esteemed  in  law,  if  it 
**  agrees  with  the  charge,"  that  is  to  say,  admits  the  facts  as  charged ; 
for  whether  such  facts  amount  to  the  offence  inferred  as  a  consequence 
from  those  facts,  is  a  mere  question  of  law  :  and  the  defendant  does  not, 

(c)  Bat   tee  exception  to  this  act,  ch.  6. 
Jonei  ▼.  OurdoH,  2  Q.  B.  R.  600,  in  (d)  Pmlej,  3rd  ed.  36. 

cue  of  proceeding  on  52  G.  III.  c.  (e)  R^r.Sm^wm,!  8tn.  44;  P«I^' 

93,  sched.  L.  rale  12,  13,  for  killing  3rd  ed.  38. 

game  without  a  certificate.    See  Strad-  (/)  8.  C.  1  Stra.  46 ;  6  &  7  W.  1^. 

Unff'f  eoie,  Plowd.  206,  cited  Daiton,  c.  114,  a.  2.    Seeon/e,  p.  13. 
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by  a  confession  of  the  mere  facts,  admit  the  legal  effects  of  them,  or 
compromise  his  right  of  appealing  on  any  question  of  legal  interpreta- 
tioQ,  or  of  erroneous  application  of  the  facts  confessed  to  the  informa- 
tion exhibited.  Thus,  where  one  was  informed  against,  under  9  &  10 
W,  HI.  c.  27,  then  in  force,  for  selling  silk  handkerchiefs  without  a 
hawker's  license,  and  confessed  the  selling,  &c.  as  laid  in  the  informa« 
tioQ,  but  afterwards  appealed  against  the  conviction,  insisting  on  certain 
words  in  the  act,  within  which  his  manner  of  selling  did  not  come,  the 
conviction  was  quashed  (^).  These  positions  have  so  long  received  the 
sanction  of  decided  cases,  that  it  is  needless  to  urge  them  further  (A). 
It  is,  however,  right  to  notice,  that  so  decisive  is  the  effect  of  confes- 
sion, that  when  a  statute  only  gives  a  justice  authority  to  convict  on 
the  testimony  of  "  one  or  more  witness  or  witnesses,*'  the  interpretation 
is,  that  the  confession  of  the  defendant  is  equivalent  to  the  evidence 
of  a  witness,  and  sufficient  to  satisfy  such  words  of  the  statute  (t) ; 
that  is,  if  it  not  only  '*  agrees  with  the  charge,**  but  contains  an  ad- 
mission of  such  specific  facts  as  amount  to  the  complete  offence  com- 
plained o({k). 

And  as  the  confession  supplies  the  want  of  evidence,  so  it  cures  any 
objection  to  the  manner  of  taking  it ;  as,  that  it  was  not  taken  in 
defendant's  presence,  or  that  improper  evidence  was  admitted  (/)• 
But  it  will  not  extend  or  help  out  the  description  of  the  offence  as 
laid  in  the  conviction  (m) ;  or  avails  if  the  fact  confessed  be  penal  only 
nnder  certain  circumstances,  e.  g.  want  of  consent  of  owner  of  fishery, 
which  are  omitted  in  the  charge  (js).  The  confession  then  makes  part 
of  the  conviction. 

5th.  Evidence  to  Substantiate  the  Charge ^  and  Statement  of  it  in  the 
Cottmction.] — If  the  defendant  appears,  but  denies  the  charge  (or,  as 
has  been  before  observed,  neglects  to  appear),  the  next  step  is  to  sub- 
stantiate the  information  by  testimony.  Since  7  &  8  Vict.  c.  85,  (ante, 
p.  532),  has  abolished  objections  to  competency  on  the  ground  of  in- 
terest, it  is  not  clear  that  the  conviction  need  describe  the  name  of  each 
witness,  which  was  formerly  held  necessary  (at  least  in  cases  where 


if)  IL  T.  LUtle,  1  Burr.  R.  609.   See  (0  R.  ▼.  CUtrk§,  Cowp.  35  ;  R.  r^ 

•n  exact  copy  of  the  conviction  in  this  Heit,  1  T.  R.  320. 

eue,  Palej  on  Cooy.  3rd  ed.  97.  (m)  R.  ▼.  Smith,  3  Barr.  1475. 

(A)  See  3  Burr.  R.  1475  ;  4  id.  2279;  (fi)  R.  ▼.  Cordm,  4  Burr.  2279, 2282. 

R.  ▼.  H^a,  1  T.  R.  320.  See  R.  ▼.  Jkmum,  2  B.  St  Aid.  378  ; 

(0  R.  Y.  Oa^e,  1  Stnu  546 ;  Paley,  and  Wicke§  t.  ChUterbmek,  2  Bing.  10 ; 

3rd  ed.  41, 140.  9  B.  Moore,  63. 

{h)  Pdej,  3rd  ed.  97, 140. 
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the  particidar  acl  proceeded  oa  gave  any  part  of  the  penalty  to  the  i** 
former),  in  order  to  show  that  the  defendant  was  not  coBTided  on  the 
testimony  of  the  informer  interested  to  [wocure  a  ooonctton  (a). 


Evidence  should  be  stated  to  he  ^toen  on  Oaik  im  ike  Defendtmti 
Presence.}  The  evidence  sbonld  be  stated  to  have  been  given  on 
oath  (p),  or  on  affirmation  if  by  a  quaker.  Sec.  (9),  and  in  the  presence  of 
the  defendant (r)y  that  it  may  appear  he  has  had  the  opportunity  ofcroM 
examining  (t) ;  bnt  if  it  be  not  so  stated,  3fet  if  «ioagh  appear  apoa 
the  conviction  to  show  that  the  witness  was  examined  upon  oath  in  tbe 
presence  of  the  defendant,  the  conyietion  will  be  supported  (0- 

Thus,  if  a  defendant  appear  and  plead,  and  it  is  stated  that  the  evi* 
dence  was  given  on  the  same  day,  it  will  be  intended  that  the  evidence 
was  given  in  the  defendants  presence,  even  though  the  convictioD 
recite  the  information  at  K.,  the  defendant's  appearance  without  saying 
where,  and  that  the  evidence  was  given  at  another  place  H.  (u). 

And  where,  on  a  conviction,  the  infermation  was  stated  to  have  been 
laid  on  the  29th  of  May,  1805,  and  that  the  defendant  appeared  oa 
the  4th  of  June  (without  mentioning  the  year),  and  it  conchoKled  by 
stating  the  conviction  as  signed  and  sealed  on  this  4th  of  June,  l^i 
it  was  held  that  the  proceedings  appeared  to  have  been  all  one  ooa* 
tinuing  transaction,  from  the  appearance  of  the  defendant,  after  tbe 
summons,  to  the  close  of  the  conviction ;  and  that  it  therefore  appesred 
that  the  evidence  was  given  in  the  defendant's  presence ;  as  his  de- 
parture, pending  the  continuance  of  the  transaction,  could  not  be  pr^ 
sumed  (x).  But  the  evidence  will  not  be  thus  presumed  to  have  beea 
given  in  the  defendant's  presence,  where  the  proceedings  are  stated  to 


(o)  B.  V.  Stone,  2  Ld.  Raym.  1545 ; 
Fsley,  Sid  ad.  46, 142 ;  H.  t.  71%,  1 
Stnu  316 1  A.  v«  Bkmeif,  Andr.  240 1 
B,  T.  Bobotham,  3  Burr.  1472.  So 
If  the  witness  is  described  of  the  pe- 
rish to  which  the  penalty,  jfatovf  2QL». 
is  given.  See  27  6.  III.  c.  9,  s.  2.  St 
32  G.  III.  e.  56,  makes  an  informer  a 
good  witness  in  ease  of  giving  a  false 
character  of  a  serrant.  Also  6  &  7  W. 
lY.  e.  65,  a*  9,  post.  In  no  case  was 
the  informer  shut  out  fit>m  giving  testi* 
mony,  nnless  this  iBtersat  was  eertmm 
and  dhwct,  B^t  v.  Cote,  1  Esp. R.  169: 
which  it  was  not  where  oorpond  pnnish- 
ment  was  in  the  discretton  of  the 
judge. 

(p)  Whether  the  act  requires  it  to  be 


so  given  or  not,  Beg.  v.  Bmcii  (Jtatketji 
14  L.  J.  (M.  C)  45. 

(a)  Paley,  3rd  ed.  143. 

(r)  Supported,  Tbniq^,  In  rs  13  L.  J. 

(Ct  B.)  145;  Orep  mfBtaa^*  *•  ^ 
14  L.  J.  (M.  C.)  26;  and  oa  piindpls, 
Beg.  V.  Bueke  (Juitieet),  in  note  (p)- 

(r)  B.  V.  Viptmt,  2  Bur.  R.  iMl 
discussing,  B.  v.  Baker,  Stnu  1S40|  JL 
V.  Crowtker,  1  T.  R.  125  ;  JL  v.  Jbr- 
iMtf,  6  T.  R.  75:  Peley»  143,  3rd  ed.; 
B.Y.Kempeom,Cowp*Uli  2T.R.13f 
23,  B.  V.  J%ompem. 

(i)B.v.  LsBeh,  7  T.  R.  152. 

(11)  B.V.  SweUew,  8  T.  R.  284. 

(jr)  B.  V.  QrUp,  7  Ewt,  R«  369. 3rd 
resolution. 
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have  taken  place  in  oae  day,  if  any  thing  appears  on  the  face  of  the 
Qonnetion  to  contiadict  t£at  intendment ;  e.  g.  if  it  waa,  in  fact,  given 
in  Us  absence  (y). 

Bat  a  confession  of  the  offence,  as  before  observed,  dispenses  with 
the  necessity  of  stating  that  the  evidence  was  given  ia  the  presence  of 
the  defendant,  or  that  the  witness  was  re-sworn,  where  that  would 
otherwise  be  necessary  to  be  done  In  order  to  the  defendant's  having 
aa  opportunity  of  cross-examining  (z).  If  the  defendant  n^kcts  to 
appear,  that  must  be  shown  on  the  face  of  the  conviction. 

The  Evidence  must  generally  be  Set  forth  at  Length  in  the  Convic' 
turn,} — As  the  record  of  the  conviction  ought  to  be  an  exact  account  of 
ail  the  proceedings  before  the  magistrate,  in  order  to  show  that  he  has 
acted  on  sufficient  grounds  (a),  the  whole  evidence  given  on  both  sides 
applicable  to  the  charge  must  be  particularly  set  out,  so  that  the  superior 
court  may  Judge  whether  there  is  any  proof  which,  in  an  action,  would 
be  left  to  a  jury  as  sustaining  every  material  part  of  the  charge  in  the 
ioformation,  and  warranting  the  adjudication  (6).  Thus  it  will  not  be 
sufficient  to  state  that  the  said  offence  was/u/Zy  and  duly  proved:  for 
that  is  to  state  the  result  of  the  evidence  only,  (as  may  be  done  in 
orderg)  (c),  but  not  the  evidence  itself  (d ).  If  some  laxity  has  been  re- 
luctantly admitted  in  convictions  under  former  game  laws,  these  at  most 
only  form  exceptions  to  an  otherwise  universal  rule  (e).  The  informa- 
tion must  be  kept  separate  from  the  evidence,  so  as  to  let  it  appear  dis- 
tinctly which  is  which  {/), 

In  these  summary  convictions,  the  opinion  of  the  justice  being  sub- 
stituted for  that  of  a  jury  according  to  the  common  law  process,  the 
weight  of  the  evidence  on  either  side,  if  there  be  any  essential  dif- 
ference, must  be  determined  by  the  justice  ;  therefore,  if  the  whole 


(r)  Soe  Pa]«7,  3rd  ed.  150.  The  di- 
netiont  in  the  fonn  gtwen  by  3  O.  IV.  e. 
<8f  petit  an  agiiul  this  preomiptloii, 
Palej,  3rd  ad.  79. 

(f)  R.  T.  Crowtherf  1  T.  R.  126 ; 
B.  V.  Haa,  id.  320.  See  B.  v.  Kiddf, 
4  D.  &  R.  734 ;  2  id.  Mag.  C.  364. 

(a)  See  R.  v.  Reawn,  6  T.  R.  375. 

W  Peley,  3id  ed.  162,  178.  So  hi 
Wnntf  of  commitmeDt,  which  are  in 
effect  oooTictions.  See  Oray  and  Bianey, 
in  re,  U  L.  J.  (M.  C.)  26|  1  New 
Sen.  a  354 }  J\»rdqf,  m  n,  13  L.  J. 
(M.  C.)  145. 

(e)  JmU,  p.  869.  JL  v.  Kiilett,  4 
Bwr.  a.  2063.    See  as  to  other  difEer- 


encet  between  ordera  and  conyictionsy 
Paler,  Srd  ed.  ISl,  151. 

(d)  H.  V.  Tkeedf  2  Stra.  919 ;  2  Bar^ 
nard,  16,  73;  Ld.  Raym.  1375.  See 
R.  T.  Lovett,  7  T.  R.  152 ;  il.  v.  Reed, 
Dong.  486. 

(e)  R,  y.  Hartley,  Cald.  175 ;  R.  ▼. 
Pearee,  9  Eait,  R.  358,  on  5  A.  c.  14, 
lepealed  1  &  2  W.  IV.  c  32,  a.  1. 
However,  the  form  given  by  that  game 
act  diipensea  with  any  atatement  of  the 
evidence,  and  even  with  the  information 
againat,  and  snmmona  and  appearance 
of,  defendant.     See  Paley,  3rd  ed.  154. 

(/)  R.  ▼.  Oreen,  Cald.  391 ;  Paley, 
169. 
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evidence  be  clearly  set  out,  and  ikat  on  the  part  of  the  prosecution 
sufficiently  applies  to  the  facts  alleged ;  and  constitutes  the  offence 
charged,  whatever  be  the  evidence  brought  to  rebut  it  by  the  defendant, 
every  thing  respecting  the  credit  to  be  given  to  the  one  or  the  other, 
which  would  be  fit  to  be  left  to  a  jury,  must  in  like  manner  be  con* 
sidered  as  left  to  the  opinion  of  the  justice ;  and  his  conclusion  fairly 
drawn  from  it  cannot  be  disturbed  except  on  appeal  (^). 

It  follows,  from  what  has  been  advanced,  that  the  evidence  adduced, 
and  stated  in  the  convictions,  must  be  considered  as  entirely  distinct 
from  the  allegations  of  the  information,  in  support  of  which  only  it  is 
exhibited ;  in  other  words,  that  although  the  information  be  on  oath, 
and  a  sufficient  general  description  of  the  offence  be  given  in  it,  yet  the 
proof  of  every  particular  which  goes  to  establish  such  offence,  as  well 
as  every  thing  adduced  to  exempt  the  defendant  from  the  consequences 
of  it,  if  any,  must  be  exhibited  on  the  proof.  Thus  it  is  insufficient  in 
most  cases  to  say,  '*  it  appears  the  defendant  is  guilty  of  the  premises 
charged  in  the  above  information  /*  for  though  in  convictions  on  the 
game  laws,  while  qualifications  were  necessary,  they  were  negatived  in 
the  information  (A)  (in  order  to  give  the  justice  jurisdiction,  and 
cannot  in  all  probability,  in  the  nature  of  things,  be  separately  and 
individually  negatived  in  the  evidence)  (t) ;  yet  in  most  instances  the 
facts  which  contribute  to  the  establishment  of  the  charge  in  the  whole, 
or  of  some  of  its  essential  parts  or  bearings,  (as  age,  quality,  numbeis, 
&c.)  are  open  to  proof  by  the  testimony  of  witnesses,  and  necessary  to 
be  so  proved  (A).  Thus,  ex.  gr,  (/)  under  the  statute  against  profioie 
swearing,  the  quality  of  the  defendant,  under  the  coach  r^ulating  act, 
the  ages  of  the  supernumerary  passengers,  and  under  the  hawker's  act, 
the  repetitions  of  the  fact  charged,  go  to  the  essence  of  the  respective 
offences,  and  are  facts  susceptible  of  testimony,  in  accusation  and  de- 
fence (m).  The  evidence  on  both  sides,  it  has  already  been  obserred, 
must  be  stated,  that  the  court,  on  appeal,  may  judge  whether  the 
offence  be  sufficiently  charged  and  supported ;  or  whether  the  defence 
comprehend  an  excuse,  a  qualification,  or  an  exemption  ;  so  as  to  as* 
certain  whether  the  justice  have  drawn  a  right  conclusion. 

If  the  evidence  set  forth  is  such  as  might  reasonably  warrant  the 
conclusion  drawn  by  the  justice,  it  will  be  sustained.    Thus,  in  a  con- 


(^)  R.  T.  Davii,  6  T.  R.  177 ;  R.  t.      Smith,  8  T.  R.  588. 
Smith,  8  T.  R.  588 ;  Paley,  3rd  ed.  179.  (k)  R,  v.  Siomt,  1  EMt,  639 ;  Ntm, 


Exceptions,  id.  181—183.  55. 

(A)  See  catet,  Fkley,  1 70—1 76.  (I)  7  East,  397 ;  FUey,  3rd  ed. 

(i)  R,  V.  Dmrii,  6  T.  R.  177 ;  R.  v.  (m)  J?,  v.  Qritpf  7  East,  R.  397 
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viction  for  causing  to  be  acted  at  a  place  called  the  Cohourg  Theatre^ 
for  gain  and  reward,  a  certain  entertainment  of  the  stage  called  Richard 
the  Third,  where  the  evidence  set  forth  was,  that  the  defendant  was 
seen  once  or  twice  at  the  rehearsals  of  the  piece,  engaged  an  actor  to 
perform,  and  gave  him  a  cheque  for  the  amount  of  his  benefit,  it  was 
held  that  the  justices  were  warranted  in  drawing  the  conclusion  that 
the  defendant  caused  the  play  to  be  acted  (n).  And  in  the  same  case 
it  was  held  that,  from  a  statement  that  certain  witnesses  came  before 
the  justices,  upon  their  oaths  to  them  severally  and  respectively  ad- 
ministered, it  substantially  appeared  that  the  oath  was  administered  to 
the  witnesses  in  the  presence  of  the  magistrates  (o). 

Adjournments,  if  granted  by  the  justices,  should  be  stated  to  show 
that  they  were  not  made  to  a  time  beyond  that  limited  by  the  act  for 
the  conviction  to  take  place  in  (p), 

6th«  Adjudication  and  Form  of  Judgment.] — Every  conviction 
must  contain  an  adjudication  of  the  defendant's  having  been  convicted, 
whether  the  punishment  be  or  be  not  fixed  by  the  statute  (q).  There 
must  also  be  a  judgment  of  forfeiture  (r) ;  for  it  is  said,  where  there  is 
an  appeal,  "  it  is  not  from  the  judgment  of  the  justice  as  to  the  fact, 
but  because  he  has  ordered  a  penalty  to  be  paid,  or  has  committed  the 
defendant,  who  wants  to  stay  execution,  or  be  released''  from  pri- 
son (s). 

The  conclusion  of  a  conviction  may  be,  and  commonly  is,  **  the 
said  defendant  is  accordingly  {t)  convicted  of  the  offence  so  charged 
upon  him  (or  against  him),  as  aforesaid,  contrary  to  the  form  of  the 
statute,  &c.,  and  I  do  therefore  adjudge  and  declare  that  the  said 

defendant  hath  forfeited  for  his  said  offence  the  sum  of ,"  &c. 

However,  the  justice  is  not  restricted  to  these  exact  words ;  for  in  one 
case,  where  the  conviction  (after  stating  the  evidence)  concluded 

thus: — **  and  thereupon  the  said  defendant,  the  said day  of 

&c.  before  me  the  same  justice,  by  the  oath  of  one  credible  witness 
aforesaid,  according  to  the  form  of  the  statute  aforesaid,  is  convicted, 


(»)  R.  T.  OUmopt  4  B.  &  Aid.  616 ; 
Paley,  3rd  ed.  180. 

(o)  See  <ni/«,  p.  876. 

{p)  B,  ▼.  7b/&y,  3  East,  467  ;  Piley, 
183. 

{q)  Jl.  T.  Harri»,  7  T.  R.  238.  Rdied 
onptr  Car,,  Day  t.  Kingt  5  Ad.  &  E. 
365  ;  6  Nev.  &  Man.  845.  See  T^Utr 
T.  CUmsomy  3  Q.  B.  1004. 

(r)  Pfeley,  191, 192,  3id  ed. 


8 


!t)  Naret  on  Conv.,  65. 
/}  •<  Daly"  held  unneeessarf  to  be 
added,  even  where  the  form  given  by 
the  act,  and  intended  to  be  followed, 
nied  that  word,  R,  t.  J^fries^  4  T.  R. 
768.  See  JR.  T.  Thmiwn^  2  T.  R. 
18.  "/r  U  eomidered  that'*  is  an  un- 
necenary  preliice,  Jl.  t.  Speed,  Carth. 
502 ;  Ld.  Raym.  583, 8,  C./  Paley,  3rd 
ed.  191—193. 
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arndfoir  Km  ^mtee  qfare§aid  hatkforftii^d^  ^c. :"  though  it  was  otn 
jected,  tbat  it  did  not  appear  i^wAaf  the  defeodant  had  been  Goamted, 
the  court  held  it  to  be  sufficieDt  («)•  The  conckiaioiiy  however,  now 
advisable,  is  that  given  by  3  G.  IV.  c.  23  (see  pa$i),  Magistraies 
should  be  careful,  lest  in  awarding  punishment,  whether  corporeal  or 
pecuniary,  they  step  beyond  their  powers,  or  an  action  of  trespass  will 
lie  against  them^  though  the  conviction  has  not  been  quashed  on  ap- 
peal (x)« 

A  defendant  may  be  convicted  of  several  offences  of  the  same  kind, 
and  of  several  penalties  in  one  conviction ;  for  it  is  the  constant  prac* 
tice  in  actions  (on  the  game  laws),  and  not  unfrequentlj  in  cotuic- 
tioMiy). 

But  whenever  several  acts  are  charged  to  have  been  committed,  it 
must  depend  on   the  words  of  the  statute  inflicting  the  penalties, 
whether  they  are  distinctly  incurred  for  distinct  ofiences,  or  whether 
the  several  acts  done  form  only  one  aggregaie  oflence  reqniring  but 
one  penalty  (s).    The  same  question  often  arises  in  regard  to  the  acts 
of  joint  offenders,  who  may  in  some  cases  be  liable  to  separate  penal- 
ties, and  in  others,  «•  g,  for  using  greyhounds,  &c«,  to  one  collective 
penalty  (a).     Acts  done  on  different  days  must  always  be  treated  as 
distinct  offences  (&) ;  but  different  acts  done  on  one  day  are  liable  to 
the  distinction  just  taken  (e),  and  each  particular  case  mmt  be  decided 
by  the  wording  of  the  statute  on  which  the  conviction  is  founded,  ssr 
sisted  and  fortified  by  the  analogy  of  similar  caaes(<{>.    It  mast,  how- 
ever, be  observed  that  adjudication  on  every  paint  to  which  it  lefefs* 
must  be  precise  and  exact ;  for  a  judgment  for  too  Utile  is  as  bad  as  a 
judgment  for  too  much ;  and  this  is  so,  whether  it  respect  the  fine,  the 
costs,  or  any  other  portion  of  the  penalty  which  has  been  attached  to 
the  commission  of  the  offence  (e). 

In  a  case  where  the  commitment  was,  that  '*  the  defendants  should 


(«)  R.  V.  Jlkomp90»f  8  T.  R.  18. 
See  alio  R.  v.  ChmUOer,  U  But,  R. 
267. 

(«)  Orootne  t.  Forrutmr,  5  M.  Sb  S. 
314 ;  aod  see  Nmaaum  v.  JB«a4f«Ae,  2 
P.  &  D.  340;  10  Ad.  &  £.  II ;  Ntm. 
num  V.  HmtdwieH  {Bart),  8  Ad.  ft  B. 
124  i  3  N.  ft  P.  368.  Ai  to  remedy 
againet  megietratee  where  Uie  conTiction 
Aoi  been  quaahedt  ice  oii^e,  p.  95. 

(y)  JL  V.  Sweiiew,  8  T«  R.  284*  286, 
Lord  AayoM. 

(s)  Paley,  3rd  ed.  196. 


(a)  See  p.  892;  and  Paler,  3rd  ed. 
197. 

(b)  JL  T.  Mettktm,  10  Mod.  27. 
(•)  Brooii  ▼.  MUUffen^  3  T.  R.  i09* 

Two  aalea  of  books  on  one  day,  coe^ 
trary  to  a  statute,  were  held  to  laiQ^ 
defendant  to  two  penaltiea,  the  acU  of 
sale  being  dUtinct,  BnU.  N.  Prt  189 ; 
8  T.  R.  284 ;  Pal^,  3rd  ed.  199. 

(d)  R,  T.  Clerke,  Cowp.  610.  See 
t%^ra/  and  caeea  ooUected,  Palej,  ^ 
ed.  197,  et  ecy. 

(e)  M.  T.  SMommi,  1  T.  R.  251. 
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lie  ID  prison  HU  they  pap  their  fin§ ;"  no  preciie  fino  being  mentioned^ 
the  court  quashed  the  conyiction  (/)• 

Where  a  statute  enacted  that,  on  non«paynient  of  the  penalty  and 
costs,  the  offender  shall  be  committed  for  such  a  time,  or  until  the 
penalty  and  ekmrges  shall  be  paid  (as  was  the  case  uader  6  0«  I.  c. 
16,  (repealed  7  &  8  G.  IV.  c.  27,)  for  cutting  down  timber  trees),  m 
convictbn  which  adjudged  him  to  be  imprisoned  a  certain  time,  or 
umiil  the  forfeiture,  together  with  the  chargee  previous  to,  and  attend* 
iBg  the  said  conviction,  be  paid,  but  did  not  ascertain  what  the  charges 
were»  was  held  bad  (^). 

So,  where  7  G.  II.  c.  11  (local),  gave  power  to  a  magistrate  for  a 
borough,  on  a  summary  conviction  there  against  that  act,  to  levy  the 
penalties  by  distress,  together  with  the  reaeonable  chargeM  of  taking 
and  keeping  such  distress;  a  conviction,  returned  upon  certfiorort, 
which  did  not  adjudge  what  the  defendant  was  to  pay  for  those  charges^ 
was  admitted  to  be  bad,  and  quashed  (A). 

Magistrates  having  power  to  award  damages  *^not  exceeding '*^  a 
certain  sum  stated,  have  not  power  to  award  that  sum  at  all  events, 
but  are  to  ascertain  the  amount  of  damage  in  each  case,  and  award 
reasonable  compensation  according  to  the  amount  of  injury  proved. 
Tbey  cannot  go  beyond  the  extreme  sum,  but  are  not  to  award  that 
sum  unless  damage  is  proved  to  a  like  amount  (t). 

Where  magistrates  are  invested  with  discretion  as  to  awarding  cov* 
poreal  punishment,  their  judgment  must  be  stated  on  the  conviction 
with  equal  certainty  as  if  it  was  for  paying  a  penalty  (A).  Where  no 
discretion  is  given  to  magistrates,  they  must  inflict  the  whole  punisk 
ment  provided  by  law  (/). 

In  aflSxing  the  punishment  of  an  offence  which  may  be  proceeded 
against  on  one  or  other  of  two  different  statutes,  care  must  be  taken 
not  to  blend  the  penalties  under  both  (m).    If  distinct  offences  are 


(/)  J2.  ▼.  Bhpaa.  Stn.  794 ;  2  Ld. 
lUym.  1514,  8.  C.  Cited,  JL  ▼.  John 
WUmm,  3  Ad.  ft  B.  817.  See  alM 
Morgmt  ▼.  Arowa,  4  Ad.  ft  B.  515 ;  6 
Nev.  ft  Man.  57. 

(g)  Jt.  T.  JSToll,  C9wp.  60. 

(A)  J2.  ▼.  Sfmond»,  I  East,  R.  189  $ 
M.  T.  HaU  beiBg  cited. 

(t)  H.  ▼.  Harper,  1  D.  ft  R.  222, 
diet.  JBei/,  J.  The  coBTiction  waa  set 
aaide  fior  not  showing  an  offence  within 
the  act. 

(i)  Thus  at  the  time  when  magia- 
tenlea  n%ht  order  inooingible  rogues  to 
serve  his  majesty  either  by  sea  or  land. 


a  conyiction  ordering  one  to  be  em- 
ployed in  **  his  majesty's  senrioe,"  with- 
out adding  whether  by  Ma  or  luid,  waa 
held  bad,  JB.  ▼.  PaUkeH,  5  East,  341. 

(0  B.  T.  HesMSoa,  14  East,  606,  oa 
20  6.  II.  c.  19,  inflicting,  on  oooTiotioa 
by  a  magistrate,  the  punishment  of  com> 
mitmeat  to  the  house  of  oorrection,  there 
to  remain  muf  be  correffM,  and  held  lo 
hard  labour.  CiDrree/f  on,  i,  e,  whipping, 
waa  held  a  neeeaaary  part  of  the  judg- 
ment. See  IL  ▼.  Sahmem,  1  T.  R.  252 ; 
Paiey,  202,  208. 

(m)  JL  T.  Ckarkw,  Ck)wp.  35|  it.  t. 
HoM«soii,14£ast,605;  Feley,206,3rd«d. 
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charged  in  the  information^  judgment  that  the  defendant  is  conTicied 
of  the  Maid  offence  will  be  bad,  for  uncertainty  to  which  offence  the 
single  penalty  inflicted  was  referable  (»)• 

If  two  Commit  a  Joint  Offence^  only  one  Penalty  accrues,] — It  is 
to  be  observed  that,  where  a  statute  imposes  a  penalty  on  any  person 
or  persons  who  shall  do  an  act  prohibited  there,  if  two  persons  do  sach 
act  together,  and  are  jointly  convicted,  it  is  deemed  but  one  offence, 
and  the  magistrate  can  only  inflict  one  penalty.  Thus,  where  two 
defendants  were  convicted  in  5L  each^  under  5  A.  c.  14,  s.  4,  for 
using  a  greyhound  to  destroy  game  without  being  qualified,  the  court 
at  once  quashed  the  conviction ;  for  it  was  only  one  offence,  so  that  the 
magistrate  should  only  have  convicted  them  in  one  penalty  (o).  The 
selling  rolls  at  different  times  on  a  Sunday,  was  also  held  to  be  only  one 
offence  (p).  But  if  either  the  penalty  imposed  by  the  statute  be  opoo 
each  person  convicted,  or  if  the  offence  be  several  in  its  nature,  so  that 
Uie  guilt  of  each  of  the  parties  is  essentially  distinct  from  that  of  the 
others,  the  parties  ought  to  be  convicted  in  several  and  diatmct 
penalties  (9).  Where  two  were  jointly  convicted  of  an  assault,  under 
9G.  IV.  c.  31,  s.  27,  and  a  joint  fine  was  imposed,  it  was  held  illegal, 
and  the  conviction  bad  in  substance,  so  as  to  make  them  liable  in 
trespass  (r).  If  tlie  penalty  is  aaeertained  by  the  conviction  when  re* 
turned  to  the  sessions,  the  court  above  will  not  inquire  when  it  was  so 
fixed  (i). 

A  conviction  must  be  good  in  all  its  parts  {t).  The  judgment  in 
particular  being  an  entire  act,  cannot  be  severed,  so  that  if  bad  as  to 
part,  the  whole  b  thereby  vacated,  though  the  parts  may  be  in  their 
nature  distinct  (ti). 

Adjudicating  Distribution  of  the  Penally  on  Conviction.] — In 
general,  the  distribution  of  the  penalty  makes  also  a  necessary  part 


(a)  R.  T.  SekmmiM,  1 T.  R.  251.  Held 
otherwiM  where  the  partienlir  offence 
for  which  the  penalty  was  inflicted  was 
stoted,  R.  T.  Chandler,  14  Eait,  267, 
4th  objection. 

(0)  R.  ▼.  Blteidale  and  anotkir,  4  T. 
R.  809;  R,  ▼.  Swallew,  8  T.  R.  286; 
Marriot  ▼.  Shaw,  Comyns'i  Rep.  274. 

(p)  Oeppt  T.  Burden,  Cowp.  640. 

(9)  R,  T.  Drakt,  Stra.  469,  a  deer- 
BteaHng  case  \^R.  v.  Clarie,  610,  eaiea 
of  lereral  kilUng  one  hare,  or  drawing 
one  net  for  birdi,  or  reecoing  goods 


from  eastom«hoiiae  oflieeri,  reriadng 
and  asiavlting  them ; — R,  t.  Hmhtt  5  T. 
R.  542,  joint  diitorbance  of  tolmted 
congregation;  Cnppty.DmrdamfCowp, 
640 ;  R,  T.  BIwaU,  Stra.  794 ;  2  Ld. 
Raym.  1514,  8.  C.    Ante,  p.  890,  891. 

(r)  Ifor^im  T.  Brown,  4  Ad.  &B.  575; 
6  N.  &  M.  57,  8.  a 

(«)  2  Ld.  Raym.  1514 ;  R.  t.  tayiem, 
1  Saik.  352 ;  Mey,  207,  3rd  edit. 

(t)  1  T.  R.  251 ;  Paiey,  208. 

(«)  J2.T.GK/A<r«|{,  Stra.  900;  May, 
205,  208. 


CONVICTIONS.  893 

of  the  jadgment.  Where  the  statute  itself  points  out  the  proportions 
to  he  distributed,  a  conTiction  setting  forth  that  the  offender  is  con- 
viciedy  and  shall  forfeit  such  a  sum  according  to  the  form  of  the 
statute,  without  making  a  distribution  in  terms  to  the  different  parties 
entitled,  was  held  to  be  in  this  sufficient  (x) ;  because  nothing  is  left 
uncertain  or  discretionary.  This  is  the  usual  mode  wherever  the  act 
applies  the  penalty  with  such  certainty  that  the  judgment  can  be 
unequivocally  carried  into  effect  by  reference  to  the  act  alone  (y). 
The  form  of  judgment  in  such  cases  usually  awards  the  penalty  to  be 
**  distributed  as  the  act  directs*'  (z) :  but  it  is  better  to  appropriate  the 
peaalty  specifically  as  directed  by  the  act,  for  a  material  variance  from 
its  directions  will  avoid  the  conviction  (a). 

And  where  justices  are  required  by  a  penal  statute  to  distribute  the 
penalty  on  conviction,  amongst  certain  persons,  ''according  to  their 
discretion/'  or  in  any  other  indeterminate  proportions,  an  adjudica- 
tion that  the  forfeiture  be  disposed  of  as  the  law  directs,  is  bad ;  for 
in  such  case  the  justices  should  adjudge  what  the  several  proportions 
shall  be  (b).  Again,  where  the  act  fixes  the  amount,  but  leaves  the 
magistrate  to  select  the  description  of  objects  to  receive  its  distribu- 
tion, or  where  the  amount  and  description  of  objects  are  both  fixed, 
but  the  individuab  answering  that  description  are  uncertain,  the  magis« 
trate  must,  at  the  time  of  the  adjudication,  exercise  his  discretion  in 
selecting,  by  name,  a  party  to  receive  the  amount.  The  application 
and  distribution  of  the  penalty  to  such  party  should  afterwards  be 
distinctly  stated  on  the  face  of  the  conviction  (c). 

Where  the  distribution  directed  by  the  statute  was  part  to  the  party 
aggrieved,  and  the  remainder  to  ''the  overseers  of  the  poor  of  the 
parish,**  a  distribution  "  to  the  poor  of  the  township**  was  held  bad, 
because  there  may  be  many  townships  in  the  same  parish,  and  it  was 
not  stated  which,  or  that  it  maintained  its  own  poor ;  so  that  tliere 
was  uncertainty ;  but  it  was  admitted  that,  if  it  had  been  general, 
viz.  "  to  be  distributed  as  the  law  directs,*'  it  would  have  been 
sufficient,  for  there  would  not  then  necessarily  have  been  any  un- 
certainty ((/). 


(jr)  A.  T.  Barrett,  Salk.  363.  (b)  R.  ▼.  IHmpiey,  2  T.  R.  96.    See 

(y)  12.  T.  Seale,  8  East,  573.  R,  t.  Synumda,  1  East,  189. 

(jr)  See  R.  ▼.  Priut,  6  T.  R.  538;  (c)  R.  v.  Seale,  8   East,  568,  573. 

R.  T.  Dimp9t!f,2  T.R.  96;  R,y,H€lp$,  See  R.  y.  Chandler,  Salk.  378;  R,  r. 

3  M.  &  S.  331 ;  it.  T.  Thompeon^  2  T.  Smith,  5  M.  &  S.  133. 

R.  IS.  (d)  R,  V.  Prieat,  6 T.  R.  538.  "  ViU '» 

(a)  Griffiths  r.  Harriee  and  another,  is  presumed  to  be  co-extensive  with 

2  M.  &  W.  335.  "  parish."  See  R.  t.  Wyait,  2  Ld.  Rajm. 


894  COKVXCTXOMS* 

Co$i$  should  form  part  of  thM  Adjmdieaium  in  ik€  dmmetum.]— 
CostB  also  ftmn  a  ooDSCitaeot  part  of  the  adjadieation,  every  part  of 
which  most  be  precise  and  exact.  Where  a  statute  did  not  mention 
costs,  the  oODvicting  ma^strate  had  no  power  of  awaidhig  thesa,  till 
18  G.  in.  c.  19.  This  act  is  intituled  (in  part),  ''An  Act  for  the  payosMit 
of  costs  to  parties,  on  complaints  determined  before  justices  of  the  peace 
out  of  sessions,  &c.  and  enacts  that  when  any  complaint  shall  be  saade 
before  any  justice,  and  any  warrant  or  summons  shall  imue  inconsequeoee 
of  such  complaint,  it  shall  be  lawful  for  any  justice  or  justices  who  sbatl 
haveheard  and  determined  the  matterof  the  saidcompli^t,  to  award  each 
costs  to  be  paid  by  either  of  the  parties,  and  in  manner  and  form  as  to 
him  or  them  shall  seem  fit,  to  the  party  injured,  and  likewise  to  ierj  the 
sum  so  awarded  by  distress ;  or  if  efiects  cannot  be  found,  to  commit 
to  hard  labour  for  any  term  not  exceeding^  a  month,  nor  less  than  ten 
days,  or  until  the  sum  so  awarded,  together  with  the  expenses  of  the 
commitment,  be  paid.  Provided,  that  where  the  pendty  shall  amouat 
to,  or  exceed  5/.,  such  costs  shall  be  deducted  by  the  said  justice  or 
justices,  according  to  his  or  their  discretion^  out  of  the  said  penalty  or 
penalties,  so  that  it  shall  not  exceed  one  fifth  part  of  the  same  ;  and 
the  remainder  thereof  shall  be  paid  to,  or  divided  among,  the  person 
or  persons  who  would  have  been  entitled  to  the  whole  in  case  thn  act 
had  not  been  made  (e). 

It  follows,  therefore,  that  where  ant^  particular  act  direcU  costs  to  be 
paid  with  their  distribution,  and  the  mode  of  compelling  payment 
of  Mem,  as  well  as  of  the  fine,  it  must  be  precisely  complied  with 
in  the  adjudicatory  portion  of  the  conviction;  but  whmre  the  act 
inflicting  a  penalty  on  the  ofience  it  sUent  as  to  costs,  then,  if  awsuded 
at  all,  the  sum,  &c.  is  to  be  adjudicated  with  similar  precision,  ae* 
cording  to  the  act  just  set  forth.  Any  variance  irom  the  rules  laid 
down  by  the  particular  act,  or  by  this  general  act,  respecting  costs, 
will  be  as  fatal  to  a  conviction,  as  similar  incorrectness  respecfiBg 
the  fine  or  other  penalty  imposed  by  way  of  punishment  would  be ; 
and,  as  has  been  previously  observed,  the  adjudication  must  ascertain 
the  precise  sum  of  the  fine  to  be  paid,  the  costs,  the  chaiges  of  levy* 
ing  or  obtaining  the  same,  as  well  as  the  duration  of  any  alternative 
discretionary  imprisonment  for    non-payment  of  fine,  or    costs,  or 

--  ~'      ■       ^^-^^  -         - -  -  —  -  -^^^ — I       ,       -     -,  -— 

1478.  '<Limbeth'*faiefldeiiceiB  o<m?io-  B.  &  Aid.  616. 

tion;  "St. Mary, Lambeth,'' in MQiidioa-  («)  S«e  U  M.  ft  W.  167.     8m  ierm 

tkm  of  penalty  in  aonTiedon ;  held  no  of  order  for  dedoeting  coats  from  povoltf 

variance,  it  not  appearing  that  tiicae  were  ander  this  aat,  ^oi^,  p.  fSO. 

two  diatiaot  pariahea,  R*  t.  Olemdp,  4 
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both  {f) ;  nor  can  the  justice  delegate  the  doty  of  aacertaintng  any 
one  of  thete  matten,  or  defer  that  of  awarding  the  penalty  or  coats 
beyond  the  time  limited  by  the  particular  act ;  for  under  sach  circum* 
stances,  an  award  *'  of  such  costs  as  to  certain  other  persons  (named) 
shall  seem  reasonable*'  vitiateB  the  convictiott  {g). 

Where  a  justice  has  awarded  a  sum  for  costs  pursuant  to  power 
grren  by  an  act  which  dedares  they  may  be  levied  by  distress,  man* 
damns  lies  to  compel  the  issuing  the  distress  warrant  (A)« 

The  costs  of  the  appeal  against  a  conviction  are  a  different  subject, 
and  noticed  in  a  subsequent  Chapter  (t). 

Conclusion  of  AdfudicaiionJ] — The  adjudication  is  perfected  by  the 
convicting  justice  or  justices  (as  the  statute  by  which  it  is  authorized 
may  require)  subscribing  and  sealing  it.  By  this  act  it  becomes  a  re- 
cordy  and  without  it  it  cannot  be  produced  before  any  court  for  any 
ulterior  purpose,  as  for  appeal,  &c.  {k).  It  is  usual  to  add  the  date  of 
the  adjudication,  taking  care  to  bring  it  within  the  time  limited  by  sta- 
tute for  the  conviction  to  be  made  in  (/). 


Haying  gone  through  the  ordinary  requisites  of  convictions  on  a 
general  view  of  them,  we  must  now  proceed  to  the  consideration  of 
some  incidental  particulars  which  are  directed  by  particular  statutes, 
made  requisite  by  particular  decisions,  or  to  be  inferred  from  similar 
sources* 

ConmcHons  should  be  returned  to  iSe^sionf.]— The  duty  of  return^ 
ing  a  conviction  under  hand  and  seal  of  the  convicting  justice  to  the 
next  quarter  sessions  is  clear,  where  a  penalty  or  forfeiture  accrues 
in  order  to  prevent  the  crown  from  being  deprived  of  it  (m).  It  may 
be  returned  to  the  sessions  on  paper  or  parehment ;  if  to  the  queen's 
bench  on  a  certiorari^  on  parchment  only. 

In  some  statutes,  the  return  of  the  conviction  is  particularly  directed , 
«.  ^.,  in  the  statutes  consolidating  the  law  of  larceny,  and  punishing 
malicious  injuries  to  property  (n),  in  cases  where  a  second  conviction 

(/)  R.  V.  Spmoiitdt,  I  Bast,  189.  (k)  Dalt.  c.  115;  JR.  v.  JMwrf/,  Stra. 

i})  R.  V.  fiV.  MwTf,  N^ttkufhmn,  IS  794 ;  2  Ld.  lUpn.  1514,  8.  a 

Eaat,  57,  n.    Jnaticea  may,  howwer,  (Q  See   R,  v.  Peekkmn,   Comhmh, 

adopt  the  report  of  aoy  other  penon  if  439 ;  R,  ▼.  Bellmmy,  1  B.  ft  C.  500 ;  2 

ttey  theaaelvei  abjudicate  the   mmt,  D.  8t  R.  727 ;  Mey,  Srd  ed.  29,  216. 

Sk.  (m)  See  per  BuUtr,  J.  in  R.  v.  Satm, 

(A)  R,  V.  HtmiM  (Juiiieet),  IB.*  2  T.  R.  285.    See  mi;  p.  109. 

MoL  654.  (»)  7  ft  8  6.  IV.  0.  29,  i.74|  7  &  8 

(0  Po9i,  Chap.  XIII.  Q.  iV.  c  30,  s.  40. 
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18  to  be  visited  by  a  severer  judgment ;  because,  in  such  cases,  the  first 
conviction y  or  a  true  copy  thereof,  as  returned  to,  and  filed  by  the  clerk 
of  the  peace,  is  usually  declared  (o)  to  be  sufficient  evidence  of  the 
former  conviction. 

In  all  cases  where  a  conviction  is  necessary,  if  the  convicting  justice, 
ofitT  receiving  due  notice  of  appeal,  neglects  to  return  the  conviction 
to  the  sessions,  whereby  the  party  is  prevented  from  proaecuting  his 
appeal,  independently  of  any  other  punishment  for  such  misbehaviour  in 
his  office,  he  is  liable  to  an  action  on  the  case  for  special  damages  (p). 
Subject  to  the  above  duty,  and  to  that  of  certifying  to  the  clerk  of  the 
peace  any  fine  which  may  be  imposed  {q),  magistrates  are  not  bound  by 
the  conviction,  as  first  drawn  up,  whether  it  is  merely  a  note  of  the  con- 
viction, or  drawn  up  in  a  formal  manner  as  the  conviction  itself;  and 
when  they  return  the  conviction  to  the  quarter  sessions  (r),  or  are  called 
on  by  certiorari  to  do  so  into  the  queen's  bench  («),  they  are  at  liberty 
to  draw  up  and  return  a  more  formal  conviction  correcting  any  errors 
which  may  have  existed  in  that  first  drawn  up,  provided  the  latter  con- 
viction accords  with  the  truth,  and  with  the  facts  of  the  case  as  proved 
before  them  (t).    This  course  may  be  taken  before  issue  joined  in  an 
action  against  them  grounded  on  an  error  in  the  original  conviction  (tc) 
though  it  has  been  acted  on,  and  execution  actually  executed  by  commit- 
ment of  the  defendant  or  levy  of  the  penalty  (x).     It  is  immaterial  for 
this  purpose  that  the  party  has  been  induced  to  appeal  by  having  re- 
ceived a  copy  of  a  bad  conviction  from  the  clerk  to  the  convicting  ma- 
gistrates (y).     But  after  a  conviction  has  been  quashed  on  appeal  or 
certiorari  for  defects  on  the  face  of  it,  it  is  not  competent  for  the  con- 
victing justice  to  protect  himself  from  an  action  by  drawing  up  another 
more  formal  one  for  the  same  offence :  nor  can  he  do  so  after  the  defend- 
ant who  was  taken  under  a  warrant  founded  on  and  reciting  a  defective 
conviction  has  been  discharged  by  habeas  corpus,  though  the  conviction 


(o)  JBr.  gr.  42  G.  III.  c.  107,  killing 
deBr,  now  repealed,  and  replaced  by  7  & 
8  G.  IV.  c.  29»  s.  26,  less  fally  on  this 
point.    See  ante. 

»  Prober  v.  Hpde,  I  T.  R.  414. 


f^)  See  ante,  p.  109. 
[r)  e.ff.. 


on  appeal  against  it,  ante,  p. 
638,895. 

(#)  It  is  sufficient  answer  to  a  certiO' 
rari  that  the  juttice  has  returned  the 
conviction  to  the  quarter  sessions,  R,  ▼. 
Baton,  2  T.  R.  285. 

(0  Per  Cur,  in  Cloficy  t.  Payne,  I 
Q.  B.  712, 722,  relying  on  H.  v.  Barker, 


I  East,  186;  H.t.  Allen,  15  East,  353: 
Baaten  v.  Carew,  3  B.  &  C.  649 ;  i^.  r. 
Huntingdon  (Jueiices),  5  D.  &  R.  588. 

(tf)  See  1  Q.  B.  718,  Wiltim  ▼* 
Hemtworth,  7  Ad.  &  E.  807  (case  of  aa 
order) ;  Gray  y.  Caokeon,  16  East,  13, 
case  of  a  eonvtc/loii  not  returned  to  ses- 
sions. 

(jr)  Maseey  v.  Jokneom,  12  East,  67; 
Orap  ▼.  Oookeon,  See  per  Lord  Kemytn 
in  A.  ▼.  Barker,  I  East,  188.  Also  ante, 
p.  94. 

(y)  R.  T.  Allen,  15  East,  33S.  Stated 
more  fully  in  next  page. 
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itself  has  not  been  removed  or  quashed  (z).  Whether  after  an  informal 
conTiction  has  been  returned  to  the  tessions  and  filed  there^  an  amended 
one  can  be  returned  there,  or  given  in  evidence  without  having  been 
so  returned,  is  not  settled  (a). 

Defendant  has  a  right  to  a  Copy  of  his  Conviction,] — A  defendant  is 
on  application  entitled  to  a  copy  of  his  conviction  from  the  convicting 
justice ;  for  it  is  a  record,  and  he  is  entitled  to  any  advantage  that  may 
arise  from  it  (b).  But  if,  without  fraud  or  intention  to  mislead,  a  copy 
be  g^iven  to  the  party  demanding  it,  which  is  not  correct,  and  a 
correct  one  be  returned  to  the  quarter  sessions,  the  copy  so  returned  is 
the  only  proper  record  of  which  that  court  can  take  cognizance  (c).  It 
being  argued  that  the  defendant  was  taken  by  surprise  at  the  sessions, 
by  the  production  of  a  conviction  returned  there  different  from  that  of 
which  he  had  received  a  copy,  and  against  which  he  had  given  notice 
of  appeal.  Bay  ley  ^  J«,  answered,  that  if  that  was  the  case,  he  should 
have  then  applied  to  the  sessions  for  further  time,  viz,  to  g^rant  an 
adjournment,  so  that  he  might  be  prepared  to  answer  the  conviction  as 
it  then  stood  (c). 


{z)  Chamy  ▼.  Payne,  1  Q.  B.  711. 

(a)  In  Ckaney  v.  Payne,  Tindal,  C.  J., 
at  nisi  prias  rejected  an  amended  con* 
▼ietion  produced  from  the  custody  of  the 
derk  of  the  peace,  which  had  been 
dimwit  np  and  returned  to  lesaions  after 
an  informal  one  had  heen  returned  there, 
and  after  the  defendant  had  been  dis- 
charged on  habeas  eorpue  for  its  defects 
(aee  1  Q.  B.  712,  713).  In  Sellwoodr. 
Mount  and  another,  id.  723,  729, 9  C.  & 
P.  75,  Atdereon,  B.,  admitted  a  second 
oouTic^on  which  had  been  prepared  just 
beff»re  the  trial,  and  which  did  not  ap- 
pear to  htTe  been  returned  to  the  sessions, 
though  the  defective  one  had.  In  both 
caaes  the  amended  couTictions  were  bad 
also.  Semb.  however  that  if  a  conrio- 
tion  returned  to  quarter  sessions  is 
found  to  be  bad  (our.  on  appeal  or  argu- 
n&eni  on  certiorari),  it  cannot  be  re- 
ferred back  to  be  drawn  up  afresh.  See 
JKc^.  ▼.  8taeh  (cor.  Williams,  J.,  sitting 
alone),  12  L.  J.  (M.  C.)  58.  The 
enactments  of  52  6.  III.  c.  93,  that 
convictions  for  sporting  without  cer- 
tificate shall  be  returned  to  the  clerk 
of  the  peace,  are  directory  only,  and  the 


convictions  are  of  force  notwithstanding 
such  return  has  been  omitted ;  Mason  v. 
Barker,  1  C.  &  Kir.  100. 

{b)  R.  V.  Midlam,  3  Burr.  R.  1720. 
See  1  Q.  B.  717. 

(c)  JL  V.  Alien,  15  East,  333,  346, 
where  convicting  magistrates,  in  the  copy 
of  conviction  ddivered  to  the  defendant, 
stated  their  conviction  to  be  on  the  in- 
formation of  two  witnesses  who  had  been 
examined  by  the  informer  in  support  of 
it,  and  not  on  that  of  the  informer.  (See 
Bey,  V.  Seotton,  post.)  Their  having 
so  done  by  inadvertence  was  clearly 
proved;  they  corrected  the  error  in  a 
regular  conviction  and  sent  it  to  the 
quarter  sessions  to  be  filed.  They  how- 
ever refused  to  file  it  The  appeal  against 
the  conviction  was  only  given  to  the 
next  sessions.  The  sessions  quashed 
the  conviction  so  returned,  and  on  the 
ground  of  the  variance ;  but  the  court 
of  king's  bench  quashed  the  order  of 
sessions,  thus  in  effect  setting  up  again 
the  conviction  so  returned  to  them,  and 
would  not  let  the  defendant  in  to  enter 
on  the  merits,  as  he  had  chosen  to  stand 
on  the  technical  objection. 

dM 
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Appeals  agamgt  CmmeiumMJ] — ^Ao  appeal  from  a  coDTictioii  of  jm^ 
tioea  out  of  aoBont  to  the  jastioet  io  quarter  mwnns,  it  not  a  matter 
of  common  right*  but  must  be  conferred  by  ezpreae  enaetment(tf),  wUck 
cannot  be  extended  by  equitable  construction  to  caaes  not  distinctly  ern^ 
meratedy  even  where  fonner  acts  gare  an  appeal,  and  '*  all  the  powers, 
matters,  and  things  contained  "  in  them  are  extended  to  the  subsequent 
act  on  which  the  conyiction  takes  place  (e).  So  that  the  expms  ex- 
clusion of  an  appeal  contained  in  some  acts  is  quite  needless. 

However,  a  general  power  of  appeal  giren  by  statute  cannot  be  ei- 
cluded  by  mere  inference  without  posttiTe  enactment  in  the  particular 
instance  (/),  unless  the  same  instrument  should  comprise  distinct  mat- 
ters, one  of  which  may,  while  the  other  may  not,  be  appealed  agaioit, 
e.  g*  where  a  conyiction  gainst  which  an  appeal  was  allowed  was  stated 
in  the  same  document  with  the  commtlmeii^  which  had  been  excepted 
from  the  appeal  clause  (^). 


Parties  to  Appeal  against  a  Camnetkm  to  or  agamst  whom  Costs 
mag  be  given.} — By  4  6.  IV.  c.  95,  s.  87  (turnpike  act),  permai 
thinking  themselves  aggrieved  may  appeal  against  convictions  under 
that  act  to  the  sessions,  who  are  to  hear  and  finally  determine  the 
appeal,  and  award  such  costs  to  the  parties  appealing  or  appealed 
against  as  they  think  fit,  to  be  levied  by  distress  and  sale  of  goods  of 
the  person  against  whom  suck  determination  shall  he  gioen,  A  toll- 
gate  keeper  was  convicted  in  a  penalty  for  taking  too  much  toll.  He 
appealed :  the  sessions  quashed  the  conviction,  and  ordered  the  ta- 
former  (or  prosecutor)  to  pay  10/.  costs  to  the  toll-keeper.  It  was 
held  that ''  the  party  appealing"  was  in  this  case  manifertly  the  party 
convicted,  and  that  consequently  the  informer  was  the  only  person  who 
could  satisfy  the  terms  ''  party  appealed  against/'    For  the  convicting 


(tf)  For,  per  Lord  EUembore^h,  in 
IL  T.  Skome,  6  East,  514,  ««if  there  be 
no  words  which  bear  reference  to  any 
appeal,  the  court  cannot  anpply  the  want 
of  them  i"  and  lee  1  M.  &  S.  448 ;  6 
East,  514;  2  T.  R.  509,  510;  3  D.  & 
R.  35 ;  4  B.  &  Aid.  521,  R.  v.  Hmuom. 

It  has  been  said,  tliat  an  appeal  is  not 
from  the  judgment  of  the  justice  as  to 
the  fiict,  bat  becanae  he  has  ordered 
a  penalty  to  be  paid,  or  has  committed 
the  defendant,  who  seeks  to  stay  ezeen- 
tion  or  bo  released  from  prison,  Nares, 
65. 

(t)  R.  ▼.  Bmrrey  (JmtHem\  2  T.  R. 


504,  510.  Relied  on  per  Otr.  (wM  S 
Inst.  287)  in  Meg,  r.  Tumtm  JfMW 
TVwfflfet,  14  L.  J.  (M.  C.)  58,  63;  1 
New  Sess.  C.  543,  & C.  See  AaniaiT. 
WkUe.  14  L.  J.  (M.  C.)  65;  1  Hsv 
Sess.  C.  504,  8,  C.  Amie,  p.  7,  aole 
(s)  ;  also  It.  ▼.  atme,  6  East,  514, 518. 
Ante,  p.  614,  as  to  appeals  in  gcMial, 
and  jHwl,  Chap.  XIII.  aecL  2,as  to 


(/)  JI.V. 
C.  64. 


c 


).ia 


(g)  R.  T.  St^rdakin  (Jmtkm),  It 
572. 


CONVICTIONS*  8M 

justice  was  compellable  to  act  on  the  coining  forward  of  the  hifenner, 
and  coold  not  be  visited  with  costs  while  acting  band  Jide  in  the  dis- 
ehaige  of  his  jodicial  daty  (A). 

AcguUttU  of  a  Defendant  can$tot  be  Revereed.] — Justices  before 
whom  an  information  on  a  penal  statute  is  laid,  are  in  the  situation  of 
jurymen,  so  that  if  a  defendant  be  acquitted  by  them,  the  court  above 
cannot  reverse  the  judgment ;  and  that  is  so,  even  though  the  justices 
state,  in  return  to  a  ceriiorarif  evidence  which  primdfade  is  su£Scient 
to  convict ;  for  the  evidence  given  is  entirely  and  exolasively  for  die 
consideration  of  the  justices  below,  who  are  placed  in  the  situation  of 
a  jury ;  and  if  they  acquit  a  defendant,  the  court  cannot  substitute 
themselves  in  the  place  of  the  justices,  acting  as  jurymen,  and  convict 
him ;  for  they  cannot  judge  of  the  credit  due  to  the  witnesses,  whom 
they  did  not  hear  examined ;  all  that  they  can  do  is,  to  look  to  the 
form  of  the  conviction,  and  see  that  the  party,  if  convicted,  has  been 
convicted  by  legal  evidence  (t). 

Justice  cannot  be  compelled  to  enforce  an  Erroneous  Conviction.'] 
—But  if  it  appear  to  a  justice  after  conviction,  that  the  defendant  has 
been  erroneously  convicted  as  to  matter  of  substance,  he  cannot  be 
compelled  by  fnandamms  to  issue  a  warrant  to  levy  the  penalty  ad- 
judged (A).  It  is,  however,  otherwise  if  the  error  be  merely  formal, 
and  is  amended  by  a  magistrate  in  his  return  of  the  conviction  to  a 
writ  of  certiorari^  by  being  placed  in  more  formal  shape  than  that  in 
which  it  was  first  drawn  up,  and  of  which  a  copy  had  been  delivered 
to  the  party  convicted.  For,  per  Lord  Kenyan^  C.  J.,  *'  if  the  magis- 
trate had  done  no  more  than  return  the  conviction  in  a  more  formal 
shape,  instead  of  sending  it  up  to  the  court  in  the  informal  manner  in 
which  it  was  first  drawn,  and  supposing  that  the  facts,  as  they  really 
happened,  would  warrant  him  in  the  return  he  had  made  to  the  ses- 
sions (the  contrary  of  which  was  not  suggested),  it  was  not  only  legal, 
hat  laudable,  and  he  would  have  done  wrong  if  he  had  acted  other- 
wise" (/)♦ 

General  Form  of  Conviction  given  by  3  O,  IV,  c.  23,  where  no 
particular  Form  given  by  Statute,'] — ^To  avoid  perplexity  in  drawing 

- —  ■  "■  —  »     I  ■ . .  * 

(A)  R.  T.  Bani§  (Jmttiets),  1  B.  &  (f)  R.  v.  Rea»om,  6  T.  R.  375. 

Adol.  654.  Ai  to  giving  notice  of  appeal  {k)  R,  ▼.  Robnuon,  2  Smith'a  R.  274. 

to  both  jnstioea,  where  two  have  eon-  See  R.  v.  BUddiue^  (/lolicet),  12  Xj.  J. 

vieted,  treating  them  as  the  aggriering  (M.  C.)  36. 

ptrtiei,  9cep9tt,  p.  907.  (0  R  ▼•  Barker,  I'East,  182. 
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up  a  conviction  correct  in  point  of  form,  itat.  3  6.  IV.  c.  23,  entitled, 
**  An  act  to  facilitate  summary  proceedings  before  justices  of  tlie  peace 
and  others/'  has  provided  a  general  outline  of  a  conviction,  to  be  filled 
up  in  all  cases  where  the  statute  creating  the  offence  or  regulating  the 
mode  of  prosecuting  it,  has  not  given  a  particuiar  form  adapted  to  the 
case.    This  form  so  given  is  as  follows : — 

County  [or,  -^      Be  it  remembered,  that  on  the  -  day  of  -^—  in  the 

m»theea$emajf  fyt»r  of  onr  Lord  ■  at  ■  in  the  oonnty  of A.  B. 

^t]  of  — —     J  ■  labourer  [or  at  ike  cm9  may  be],  peraonally  came  befoie 

me  [or,  before  ns,  ftc.]  C.  D.  one  [or,  More,  ct  ike  eaee  may  be}  of  her  majertj't 
joatioea  of  the  peaee  for  the  said  ■  and  informed  me  [or,  na,  &c]  that  E.  F. 

of  — —  in  the  county  of  —  on  the  — ^^  day  of  — ^  at  — •  in  the 

said did  [here  eei  forth  the  fact  for  which  the  n^fonMtion  U  laid]  contnrj 

to  the  fonn  of  the  itatnte  in  inch  case  made  and  provided ;  whereupon  the  nid 
E.  F.  after  being  duly  iummoned  to  answer  the  aaid  cliaife,  appeared  before  me  [or, 
na,  Sec.]  on  the  ■  day  of  —  at  —  in  the  said  ,  and  hanng 

heard  the  eliarge  contained  in  tlie  aaid  information,  declared  he  was  not  pulty  of 
the  aaid  offence  [or,  a»  the  eaee  mojf  happen  to  he,]  did  not  appear  before  me  [or, 
us.  Sec]  pursuant  to  the  last  lummona,  or,  did  neglect  and  refoae  to  make  any 
defence  againat  the  aaid  charge]  ;  whereupon  I  [or,  we,  &c.  or,  nevertheleis  I,  or 
we,  &c.]  the  said  jnatice  [or,  justices]  did  proceed  to  examine  into  the  truth  of  the 
charge  contained  in  the  said  information,  and  on  the  — ^—  day  of  — *—  afoie- 
said,  at  the  pariah  of      ■       aforeaaid,  one  credible  witnesa,  to  wit,  A.  W.  of  ■ 

in  the  county  of  — ^-«-  upon  hia  oath  deposeth  and  aaith  [ifB.  F.  beprteemt,  eag, 
in  the  presence  of  the  aaid  E.  F.] ,  that  within  ■  montha  [or,  ae  the  eaoe  mag 

be]  next  before  the  udd  information  waa  made,  before  me  [or,  us,  &c]  the  siid 
justice  [or,  juaticea]  by  the  said  A.  B.  to  wit,  on  the  ——  day  of  — ^  in  the 
year  — «-  the  said  E.  F«  at  —  in  the  said  county  of  — ^  [here  tiatt  iU 
efridence  (m),  and  ae  nearlp  ae  poeeible  in  the  worde  need  by  the  witnate,and  if  mere 
than  one  wiineea  be  esamined,  etate  the  eoidemce  bp  each:  or  (fthe  difendant  ccn» 
feu,  mtiead  qfetating  the  evidence  aajr— ]  and  the  said  E.  F.  acknowledged  and 
voluntarily  confessed  the  same  to  be  true :  Therefore  it  manifeatly  appearing  to  oie 
[or,  VLB,  Sec.]  that  he  the  said  E.  F.  b  guilty  of  the  offence  charged  upon  him  in  tke 
aaid  information,  I  [or,  we.  Sec.]  do  hereby  conyict  him  of  the  offence  aforesaid,  sad 
do  declare  and  adjudge  that  he  the  said  E«  F.  hath  forfeited  the  sum  of  ■  of 

lawful  money  of  Great  Britain  for  the  offence  aforeaaid,  to  be  («)  distributed  [or, 
paid,  ae  the  eaee  may  be]  according  to  the  form  of  the  statute  in  that  caae  amde  and 
proTided  (o).    Given  under  my  hand  [or^  our  handa,  &c.]  and  aeal,  the  ■  daj 

of  —  in  the  year  of  our  Lord  — . 

(m)  On  both  sides.    See  Paley,  3rd  '*  And  inaamuch  as  the  said  pdultr 

ed.  150.  amounted  to  [or  exceeded]  the  som  oi 

(n)  As  to  this  part ,  more  particularity      5/. ,  I ,  the  said so  being  such  jesties 

will  be  desirable.    See  eii^o,  p.  894 ;  /Z.  as  aforesaid  according  to  my  disottioB, 

V.  Prieet,  6  T.  R.  538.  did  then  and  there  adjudge  the  sum  of 

(o)  Form  of  order  for  deducting  eoete  10«.  for  costs,  to  be  dedocted  out  of  the 

from  penalty  (under  18  G.  III.  c.  19),  said  penalty  in  case  the  said  peaaltj 

ante,  p.  894.  waa  paid  by  the  said ,  the  said  de« 
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When  ike  Words  of  Statutes  must  be  rigidly  followed,  and  when 
departed  from,  in  Convictions.'] — Where  a  form   of  conviction  is 
prescribed  by  a  statute,  it  is  safest,  in  general,  strictly  to  adhere 
to  it  by  adopting  the  very  words  (p),  and  imperative  to  do  so  if  the 
statute  says,  ''the  conviction  shall  be  in  the  form  following ''(g), 
without  adding  "or  to  the  like  effect"  (r)  :  but  if  the  justice  vary  there- 
from in  point  of  phrase,  he  must  at  least  frame  it  according  to  the  pre* 
cise  intent  and  purpose  of  the  act  (i).    There  are  cases  in  which  the 
description  in  the  conviction  should  be  more  particular  than  the  words 
inserted  in  the  statute  itself;  viz,  sometimes  by  pursuing  a  narrower  de- 
scription than  the  literal  terms  convey,  at  other  times  by  enlarging  upon 
the  general  terms  prescribed  in  the  statutable  form  of  conviction.    An 
example  of  each  will  sufficiently  illustrate  this.    A  conviction  under  the 
5  A.  €•  14  (now  repealed),  for  ''  keeping  a  gun,**  alleged  it  to  be  ''  an 
instrument  for  destroying  the  game**  (in  the  very  words  of  the  act)  : 
and  it  was  held,  that  though  the  act  prohibited  the ''  keeping  or  using 
any  engine  to  destroy  the  game,"  yet,  as  a  gun  may  be  kept  for  self- 
defence,  or  other  lawful  purposes  not  intended  to  be  prohibited,  it  woukl 
be  to  set  the  words  of  the  act  at  war  with  its  meaning  and  object,  if 
the  conviction  were  not  to  narrow  them  so  as  to  meet  that  object,  by 
confining  the  description  of  the  offence  to  the  keeping  the  gun  for  the 
special  purpose  prohibited;  which  special  purpose  must  therefore  be 
alleged,  though  it  produce  the  effect  of  narrowing  the  description  in  the 
statute  (t).    A  case  of  the  other  description,  viz,  where  the  statutable 
form  of  conviction  was  insufficient  for  expressing  the  purpose  of  the 
act,  and  the  description  of  the  offence  required  to  be  enlarged, 
has  been  already  referred  to  for  a  different  purpose  (u).     It  was 
the  case  of  a  conviction  under  35  O.  III.  c.  6,  the  enacting  part  of 


not  exceeding  one-Sfth  part  of 
the  Mid  penalty,  aoeording  to  the  form 
of  the  statute,  &c.,  and  in  defiralt  pay- 
ment of  inch  penalty,  and  in  caie  suffi- 
cient goods  and  diattels  of  said  T.  M. 
eoold  not  be  found  to  satisfy  the  said 
penalty,  together  with  the  costs  aforesaid 
smd  the  charges  of  diatresa  and  sale  of 
the  aaid  gooda,  &c.  as  directed  by  the 
■tatnte  in  that  case,  &c.,  I,  the  said  A. 

B.  &c  so  being  such  justice  and  com- 
missioner  as  aforesaid,  did  then  and 
there  a4]ndge  the  said  T.  M.  to  be  com- 
mitted, &c."    See  Mason  t.  Barker,  1 

C.  &  Kir.  105. 

(p)  Per  Lord  Kenyon,  R,  t.  PrUst, 
6  T.  R.  538.    See  1 Q.  B.  747 ;  and  aUe, 


p.  8T9 ;  894. 

(q)  R.  T.  J^eries,  4  T.  R.  769.  See 
1  East,  72 ;  3  £sp.  198,  and  this  though 
the  form  given  does  not  set  out  the  ctI- 
denoe.  99tNUNmY.Namtift  1  Q.B.  747. 

(r)  The  words  **  to  the  like  effect," 
or  **  the  effect  thereof,*'  authorise  a  con- 
▼ieting  justice  to  insert  other  particulars 
not  indicated  by  the  statute  itself,  ^of#, 
p.  902. 

(#)  See  ofi/e,  p.  893. 

(/)  R.  T.  Gardiner,  2  Stra.  1098; 
Andrews,  R.  55.  See  also  S.  P.  Winff^ 
field  T.  Stafford,  1  Wils.  315. 

(«)  R.  T.  Priett,  6  T.  R.  538;  s» 
also  1  WUson,  R.  315 ;  1  Chit.  R.  147. 
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which  directed,  in  the  cate  snbjudiee^  that  the  conTicting  magistnte 
**  shall  ascertain  the  sum  to  be  given  to  the  party  aggrieved ;"  whereas 
the  form  annexed  to  it  directed  that  the  penalty  should  be  *'  distributed 
as  the  law  directs,  according  to  the  statute  in  that  case  made  and  pro> 
Tided.'*  As  it  was  clear,  that  a  jadgment  exactly  pursuing  the  general 
form  could  not  be  executed,  for  want  of  that  sum  being  first  ascer- 
tained, it  was  held  necessary  and  right  to  enlarge  upon  the  description 
in  the  general  form,  in  order  to  meet  the  purpose  not  comprised  in  it, 
but  clearly  pointed  out  in  the  enacting  part  («). 

Blank  left,  how  to  be  filled  «p.] — One  other  contingency,  viz.  that 
of  a  blank  being  left  to  be  filled  up  for  inserting  the  ofience,  from  its 
being  of  such  a  kind  that  latitude  must  necessarily  be  giTcn  to  the  mode 
of  describing  it,  (or  the  general  words  of  description  used,  being  such 
as  are  ob?iousIy  equivalent  to  a  blank,  and  designed  to  point  out  the 
necessity  of  reducing  the  description  to  same  charge  more  specific,)  is 
provided  for  by  numerous  decisions  (y).  The  substance  of  them  may 
be  stated  to  be,  that  where  the  object  of  the  act  shows  that  the  legisl^* 
tnre  oouM  not  intend  to  impose  a  literal  adherence  to  the  ibnn  pre- 
scribed, a  similar  accuracy  of  description  is  required,  as  in  other  cases 
where  the  direction  is  more  precise  (s). 

Words  of  Surplusage.] — As  to  superfluous  matter,  oommonly  deno- 
minated **  surplusage,**  if  a  statute  direct  the  conviction  of  any  ofifence 
under  it  to  be  drawn  up  according  to  an  annexed  form,  or  to  the  ejfe€t 
thereof  and  the  convicting  justice  inserts  other  particulars,  besides  all 
the  requisites  indicated  by  the  statute  itself,  they  do  not  invalidale  the 
instrument,  or  its  effect  (a).  They  are  taken  as  not  having  been  made 
part  of  the  conviction,  so  that  errors  in  them  do  not  affect  the  otber 
parts  which  are  correct,  nor  the  whole  taken  together.  As  a  coroUaiy 
it  follows  that  if  unnecessary  particulars  be  inserted,  and  are  incorrect 
as  to  fact,  the  incorrect  item  in  that  surplusage  cannot  vitiate  that  part 
of  the  conviction  which  is  correct  and  good  (6). 


(#)  8.  C,  and  see  R.  t.  ZHtNjpMy,  2 
T.  R.  96;  R.  t.  He^,  3  M.  &  8.  331. 

(y)  R.  T.  Hasel,  13  East,  139 ;  H. 
V.  Jame9,  Cald.  438 ;  R.  t.  NiM,  6 
Baat,  417. 

(s)  Per  Lord  JTenyoii,  in  R,  ▼.  Primt, 
6T.IL538.  SeelWilfon,315;  1  Cfait. 
R.  147. 

(a)  R.  T.J^eHeSt  4  T.  R.  768;  Mei» 
$ey  T.  Jokmrnrnt   12  East,  67;  R.  ▼. 


DreJt9,  2  Shower,  489. 

(b)  Where  in  a  oonTietkm  voder  n 
act  on  a  subject  respecting  which  \^^ 
sequent  act  luui  beoi  paswd,  contaimoi 
certain  exceptions,  wUeh  wera  not  ne- 
cessary to  be  noticed  at  aU,  bat  «0* 
nererthdess  allq^  in  the  oooTietioD, 
and  erroneonsly,  it  was  held  tiiat,  beisf 
altogether  sniplnsage,  ther  did  not  in- 
vaUdate  it,  R.  ▼.  HeU,  1  T.  R.  820.  ^ 
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The  difficulty  of  fixing  abtolntely  any  definite  criterion  for  detennin- 
log  what  are  words  of  surplusage,  is  not  to  be  entirely  removed,  because 
every  case  must  stand  on  its  own  peculiar  circumstances ;  but  may  be 
assisted  by  analogy  to  the  law  of  indictments.  Thus,  if  an  indictment 
coododes  **  contrary  to  tktfarm  of  the  statute"  when,  in  iact,  there 
is  no  statote  applicable  to  the  case,  but  it  is  an  offence  at  common  law, 
diis  conclosion  may  be  rejected  as  surplusage;  for  no  uncertainty  can 
ensue  (c).  So,  if  the  word  ''  there  "  be  inserted,  when  locality  makes 
no  part  of  the  charge,  and  need  not  be  averred,  it  may  be  rejected  as 
immaterial,  because  there  probably  can  be  no  preceding  matter  to  which 
it  can  be  referable  (d).  And  generally  all  words  that  are  entirely  use- 
less, or  without  particular  sense  or  meanmg,  especially  if  they  contra- 
vene the  intent  or  purpose  of  the  indictment,  ought  to  be  struck  out  as 
surplusage  (e).  We  have  seen  that  a  conviction  cannot  be  good  in 
party  and  bad  in  part,  except  in  cases  of  mere  surplusage  (/). 

^orms  o/*  Summary  Convictions  given  by  Statutes-— e.  g,  '*  here  state 
ofience,"  Ac.  CoiMtcferffd.]— In  convictions  directed  by  statutes,  wherein 
summary  forms  are  given  (^)  (omitting  the  information,  summons,  and 
evidence),  the  material  part  begins  at  the  word  "  cimmcted.*^  It  is 
equally  necessary  in  these,  as  it  is  in  common  law  convictions,  that 
certain  essential  ingredients  should  appear  on  the  face  of  the  instruments, 
mz.  the  jurisdiction  of  the  convicting  magistrate,  the  time,  the  place, 
and  the  charge,  in  such  terms  as  to  bring  the  whole  within  the  descrip- 
tion given  of  the  offence  in  the  act ;  also,  that  the  defendant  had  not 
any  such  defence  as  his  then  observing  these  particulars  might  have 
afibrded  him ;  for,  without  these  being  evident  upon  the  inspection  of 
the  record,  the  court  cannot  say  that  he  has  incurred  the  penalty,  or 
subjected  himself  to  the  forfeiture  annexed.  Thus,  under  the  old  bread 
acts,  if  the  offence  was  laid  where  an  assise  had  been  set,  it  was  neces- 
sary to  set  forth  what  the  assize  was  in  that  place,  in  order  to  show 
what  was  the  deficiency  of  weight;  to  state  the  time  of  purchasing, 
and  of  weighing,  in  order  to  show  that  the  article  was  found  deficient 

within  the  then  limited  terms  for  trial;  and  the  species  of  bread, 

■^^-^-^■^^^^^-^^^-^— ^^-^— ^^— ^— ^^— ^— ^^— ^^— ^^^— ^^— ^^~^^^^^^^— ^— ^— — — — »— ^^^-^-^— ^— ^^ — 

an  impofsible  or  incongmoiia  date  may  (e)  1  L<L  Raym.  502 ;  2  Leach,  525, 

be  rejected  as  iurpluBage,  if  the  conTic-  536. 

ti<m  ii  ooinplete  wHhoiit  it,  R,  t.  Pietimt  (/)  Anie^  p.  873, 892,  R,  t.  Petekett, 

2  East,  196.  See  as  to  indiotmenta,  2  Leaeii,  594  ;  2 

(e)  Cowp.  683;   ST.  R.   162:  2  Camp.  134,  584. 

Leach,  585.  (^)  See  ami9,  p.  880,  14  L.  J.  (M. 

(d)  2  Seas.  Ca.  7.  C.)  65,  Barmm  r.  Wkit: 
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to  show  that  the  object  of  the  complaint  did  not  M  within  the 
exception  (g). 

It  is  very  common  in  the  summary  forms  inserted  in  statutes  to  find 
the  words  '<  {here  stale  the  offence)."  When  they  occar,  they  are  to 
be  explained  by  the  foregoing  rule  of  constnictiou,  t.  e.  the  ofienoe 
must  be  described  as  fully  as  is  there  insisted  on  ;  ex.  gr.  the  statute 
against  combinations  and  among  journeymen  manufacturers  {h)  gare  a 
summary  form,  in  which,  by  way  of  a  parenthesis,  these  woids 
were  inserted.  On  them  it  was  decided,  that  agreements  among  these 
workmen  for  certain  specified  purposes  being  the  offence  to  be 
punished,  it  was  necessary  that  the  agreement  itself  should  be  set  oat 
in  the  conviction,  in  order  to  show,  on  the  face  of  it,  that  it  was  an 
agreement  for  the  special  purposes  denounced  by  the  statute  ta  tke 
very  terms  used  therein  ;  so  that  it  might  appear  that  the  magistrate 
had  authority  to  convict,  and  that  the  defendants  had  incurred  the 
penalty  (t). 

In  some  of  these  statutable  forms,  titles  of  acts  are  ordered  to  be  let 
forth  thus, ''  {here  set  forth  the  title  of  the  act).'*  Wherever  these 
directions  occur,  they  must  be  strictly  complied  with ;  that  is  to  say, 
no  word  must  be  omitted  or  changed,  lest  such  omission  or  alteratioD 
should  make  tl)p  whole,  taken  together,  convey  a  different  meaning 
from  what  was  the  design  of  the  act  (A). 

Discretion  of  Mitigating  Penalties — Alternative  Punishments.}-^ 
It  is  common  to  entrust  the  convicting  magistrates  with  a  discretionary 
power  of  mitigating  penalties.  The  extent  to  which  this  authority  may 
be  exercised,  in  any  instance,  must  depend  entirely  on  the  power  given 
in  each  particular  case  by  statute ;  but,  whatever  it  be,  if  exercised, 
it  ought  to  be  so  stated  in  the  conviction  (/)  ;  for  otherwise  it  cannot 
appear  to  the  court,  upon  appeal,  how,  or  in  what  degree^  the  magis- 
trate has  exercised  the  authority  with  which  he  was  invested;  thus 
the  conviction  must  first  adjudicate  the  whole  penalty  inflicted  by 
the  atatute,  and  then,  in  a  separate  sentence,  state  to  what  inferior 
sum  he  has  mitigated  it ;  for  otherwise,  it  could  not  appear  that  be 
bad  exercised  his  authority,  in  both  points,  according  to  the  terns 
•■■^— •^^■^■■■^  111     ■ 

0)  55  0.  111.  c.  99,  &c  139 ;  mte.                       «„,».**• 

(A)  59  &  40  G.  III.  c.  106.  (Jt)  Miih  r.  Wilkms,  2  Sdk.  6W. 

(i)  It.  V.  JVi«M,  6  BMt,  R.  417;  See  1  Q.  B.  747,  Nutm  v,  Nmm^. 

abridgwl.boweTer,fai»iith«itybyJLT.  Biiwwatd  of  title  of  act  not  slwaji  a^ 


cd4viMy,  5  B.  A  AM.  127;  8.  C.  I  D.      terul. 

ft  R,  123.    R.  V.  Hestii,  13  East,  R.         (/)  Mey  on  Conv.  3rd  ed.  207, 2W. 
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of  the  statate.  As,  for  example,  (after  the  formal  part  of  the  con- 
TJction,  say,) 

"And  I  [or,  we]  do  tward  and  adjudge  that  the  laid  A.  B.  hath  forfeited  for  his 

itid  offence  the  laid  sum  of  £ of  lawful  money  of  Great  Britain,  the  one  moietj 

tliereof  to  the  use  of  •— — ,  and  the  other  moiety  to  ltk§  tii/brm<r,  or  m  tk§  tiaiuit 
dinetif'}  according  to  the  form  of  the  statute,  &c.  And  I,  the  said  justice,  seeing 
caoM  to  mitigate  or  lessen  the  said  penalty,  do,  at  the  request  of  the  said  defen- 
dant, according  to  the  statute,  mitigate  and  lessen  the  same  to  the  sum  of  ;^—  OTcr 
•nd  abore  the  reasonable  costs  and  charges  of  the  said  informer,  by  him  laid  out 
ind  expended  in  and  about  the  laid  information,  &c.  to  be  diatributed,  and  go,  and 
be  applied,  one  m<»ety  thereof  to,  &c.  [at  btfore]  and  the  other  moiety  to,  ftc. ; 
and  which  costs  and  charges  of  the  said  A.  B.  the  said  informer,  I  [or,  we]  do  allow, 

•Mcn,  and  adjudge  to  him  at  the  lum  of  £ of  like  lawful  money,  according  to 

the  itatute  in  that  case  made  and  provided. 

"  In  witness  whereof,  &c.  &c. 

Sometimes  it  is  said  that  the  magistrate,  before  whom  the  party 
is  convicted,  (and  in  consequence  of  which  conviction  the  alternative 
punishments  of  pecuniary  penalty,  or  imprisonment,  according  to  the 
drcumstances  in  each  particular  case,  are  annexed,)  **  should  cause 
the  said  conTiction  to  be  made  out  in  manner  and  form  following,  or 
Id  any  other  form  of  words,  mutatis  mutandis ;  which  conviction  shall 
be  good  and  effectual  to  all  intents  and  purposes,  without  stating  the 
case,  the  fact,  or  the  evidence,  in  any  more  particular  manner/'  In 
such  instances  it  must  be  even  more  decidedly  necessary  to  set  out 
the  adjudication  with  particular  precision ;  for  otherwise,  without  the 
statement  of  the  case,  the  facts,  or  the  evidence,  it  cannot  appear  to 
the  court,  upon  the  face  of  the  conviction  appealed  from,  which  of  the 
alternative  sentences  has  been  pronounced ;  what  is  the  subject,  or  the 
object,  of  the  appeal;  and  what  is  the  judgment  they  have  to  confirm, 
or  to  reverse. 

Where  no  Appeal  is  given  from  a  Commitment  in  Execution  (m) 
there  can  be  no  Appeal  against  the  Conviction,} — In  many  acts  every 
commitment  of  a  defendant  thereby  directed  is  meant  to  be  an  absolute 
irrevocable  commitment  in  execution,  and  all  appeal  from  such  com- 
mitment is  excepted  by  some  words  to  the  following  effect :  *'  that  if 
any  person  shall  think  himself  aggrieved  by  such  determination,  order, 
or  warrant  of  any  justice  as  aforesaid,  except  an  order  of  commitment, 
every  such  person  may  appeal  to  the  next  (or  other)  session,  dec/'     No 

(m)  Distinguished  from  commitment      R.  26,  542 ;  1  Ld.  Ray.  213. 
for  M/e  euttody,  7  B.  &  C.  669 ;  8  T. 
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app^  Ues  to  get  rid  of  the  commitment :  for  though,  in  truth,  an  appeil 
from  the  commitment  alone  was  excepted  out  of  the  appeal  clavae,  yet 
it!  having  said  that  there  shall  be  no  appeal  against  such  an  order,  the 
conviction  and  commitment  must  for  this  purpose  be  understood  to  be 
one  and  the  same  thing  (n). 

Notices  of  Appeal  against  Cofwictions^  and  Recognizances  to  Pro- 
secute Appeals.'] — Statutes,  as  we  have  already  shown,  commonly  allow 
appeals  upon  certain  conditions ;  viz.  in  general,  that  notice  be  given 
to  the  mag^rate,  whose  judgment  is  to  be  the  subject  of  appeal  (o) 
and  that  a  recognizance  be  entered  into,  either  generally,  or  in  some 
specific  sum,  for  prosecuting  the  intended  appeal.  This  notice  is  either 
to  be  a  reasonable  one  in  general  terms,  or  must  be  given  within  a  specific 
time  after  the  conviction ,  and  before  the  session  ( p) .  Notices  of  appeab 
are  necessary  in  common  justice,  to  give  informers  an  opportunity  of 
defending  themselves  by  supporting  the  conviction.  But  it  has  loog 
been  decided  that,  whenever  the  statute,  which  gave  thepower  of  appeal, 
requires  the  recognizance  to  be  entered  into  immediately  {q)  t^MW 
conviction,  the  informant  being  necessarily  present,  such  recognizance 
should  of  itself  be  deemed  sufiicient  notice.  When  many  hours,  or  e? en 
days,  might,  according  to  the  terms  of  the  statute,  elapse  before  such 
recognizance  must  be  entered  into,  notice  of  appeal  to  the  informant 


(fi)  R.  T.  Stt^fMliMre  (/tutieei),  12 
But,  R.  572.  See  Oray  and  Blmeif 
(hi  re),  ante. 

(o)  If  ^190  JQttioei  convict,  each  must 
in  general  liave  •  notice  of  appeal,  Ref. 
▼.  Ckeehire  (Jmetiem),  11  Ad.  &  E.  139; 
R^.  T.  Bedfordehire  (Jtietieee),  id.  1S4. 

!p)  See  on/e,  Chap.  IX. 
g)  Dittingoished  firom  forthwith, 
which  onlymeani  "in  reaaonabie  time," 
Reg.  ▼.  Wdreeeterehire  (Jmetieei),  7  D. 
P.  C.  789,  ante.  Though  on  an  act  re- 
quiring <imN€(fJa/e  noticeof appeal  againit 
a  conWction  it  was  held  too  late  to  give 
anch  notice  seven  days  alter,  it  need 
not  be  giyen  forthwith  on  cooTiction, 
R.  V.  Buntinffdonthire,  ante,  p.  633. 
See  Ca.  t.  Hard.  113.  8  M.  ft  W.  287. 
"  Forthwith''  is  now  taken  to  mean  "  in 
reasonable  time"  (ttipra),  but  excludes 
the  intervention  of  delay,  R.  ▼.  Mherton 
{Lord  qf  Hundred  qf),  3  Ad.  &  E.  284. 
See  12  Ad.  &  E.  672,  Reg.  ▼.  Robineon, 
ante.  As  to  a  judge  certifying  imme- 
diately after  a  yeiSict,  see   Oraee  ▼. 


CUneh,4  aB.606;  Bolmetr.Be^f 
12  L.  J.  Practice  Court,  a  B.  100; 
Pope   T.   Pearee,  8    M.    ft  W.  677; 
Thompeon  ▼.  Oibeon,  id.  381 ;   CHUett 
T.  Green,  7  M.  ft  W.  347.     ''Ten  dajs 
at  the  leatt "  between  service  of  sum- 
mons and  the  day  of  hearing,  menv 
ten  clear  days,  tnx.  exdoding  the  set 
and  the  event,  Reg,  r.  Shropehire  (/v- 
/tc«ff),  in  Tibbertom  ▼.  Newport,  8  Ad. 
ft  E.  173 ;  Tdung  v.  Higgon,  6  M.  fl| 
W.49.    Thus  if  Mrrieo  is  on  20th  iDd 
hearing  on  30th»  the  proceeding  is  with- 
out jurisdiction,  Ilitehett  r.  JP^ter,  U 
Ad.  ft  E.  472;  Pramglag,  sur  pari**  4 
Ad.  ft  E.  781 ,  see  4  Burr.  252d.    "  ^; 
stantly"  seems  equivalent  to  "then. 
See  ante,  p.  196, 11  Ad.  ft  B.  119,itf  • 
r.Brownlowandotkere.    Asto"witbi& 
the  space  of  twenty-one  days  from  "  ^ 
"of"  and  •'after  the    expiration  of 
twenty-one  days  next  after,"  see  ^' 
Kame  v.  Burgeee  and  Waleot,  12  Ad.  & 
B.  635.    Also  5  T.  R.  283. 
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was  coDsidered  reqaisite  to  be  preyed  before  the  matter  coald  be  called 
OD  in  court,  or  the  justices  could  take  cognizance  of  the  appeal. 

The  necessity  for  these  notices,  however,  in  cases  where  they  are  not 
specially  directed  by  statute  to  be  after  a  particular  manner,  is  very 
limited  (r). 

Separate  notice  of  appeal  should  be  given  to  each  justice  who  has 
joined  in  the  convictbn  («).  Three  persons  were  summoned  in  pur- 
suance of  a  single  warrant  for  so  doing,  to  answer  a  complaint  for  un- 
lawfiil  fishing  under  7  &  8  Q.  IV.  c.  29,  s.  34 ;  at  the  hearing  there 
was  no  written  information,  but  each  pleaded  not  guilty  to  the  charge 
as  read  from  the  warrant.  Each  was  convicted  in  a  separate  penalty. 
A  single  notice  of  appeal  signed  by  the  three  was  then  served  on  the 
complainant.  Each  entered  into  a  separate  recognizance.  The  ma- 
gistrate's clerk  when  applied  to  for  a  copy  of  the  conviction  refused  to 
give  one  before  the  next  sessions.  On  the  second  day  of  them,  three 
separate  convictions,  one  against  each  defendant,  were  returned.  On 
objection  that  each  defendant  should  have  given  a  separate  notice  of 
appeal ;  the  sessions  dismissed  the  appeal  without  hearing  the  merits, 
but  a  tnandamus  issued  to  compel  them  to  hear  (0* 

Comne  of  tke  ProcMdxngM  in  Cowrt.l — On  the  appeal  being  called 
on,  the  conviction  returned  to  the  sessions  is  produced  by  the  clerk  of 
the  peace,  and  the  counsel  for  the  appellant  may  then  object,  if  he  can» 
to  any  technical  errors  in  it,  e»  g.ftx>  any  of  the  irregularities  already 
adverted  to.  If  no  such  objections  be  taken  to  the  conviction  itself, 
the  case  is  opened  for  the  respondent,  and  supported  by  the  wit- 
nesses (»)•    If  the  party  convicted  does  not  appear  according  to  his 


(r)  Bee  «/«,  p.  630. 

W 


£^.  V.  BMf^brdffMrv  (JmiieM), 
(on  ld(^wwf  set,  ft  &  6  W.  IV.  e.  50,) 
11  Ad.  ft  B.  134;  3  P.  ft  D.  91.  So 
A.  V.  Ck§9kir€  (Jmiiem),  (on  alehonie 
act,  9  O.  lY.  c.  61,)  id.  23,  n.  whether 
neie  than  one  Jnstise  was  required  or 
■ot  in  order  to  the  coiivietlon. 

(0  For  the  wianee  (if  my  iiidi  ei- 
iited)  eovld  not  misleid.  Jby.  v.  0#- 
firdMrt  {JtiHieet),  in  re  Jemmett  and 
•ikert,  4  a  B.  177;  12  L.  J.  (M.C.)  40. 

(«)  NotehyMr.2Ncil«iiMir.— Thatis 
to  lay,  aiieh  witneaaes  aa  were  ezamiiied 
by  the  eosTietiiig  BagiBtrate.  N.B.—* 
The  hraelEeted  matter  ia  by  the  prcaent 
Editor. 

It  haa  been  made  a  qneation,  whether 
■ny  new  eTidenee  can  be  gone  into,  or 
freih  wilneiiea  called.    It  moat  be  ob« 


aerred  in  the  lint  place,  that  an  appeal 
from  a  eoneJc^ion  ia  not  in  the  nature  of 
a  new  trial,  but  in  that  of  awrit  of  error. 
[Qm.  for  the  appellate  jnriadictlon  of  the 
seaiions  seema  to  extend  to  fact  a»  wM 
M  faw.]  An  appeal  from  an  order  dl 
Joitioea  may  be  a  different  matter,  as 
from  an  order  of  remoral,  [or  for  pay- 
ment of  tithe,  B.  V.  J^ffirtffe^  1  B.&  (>• 
604,]  when  it  cannot  be  Imown  what 
eridsDoe  may  be  bronght  forward :  for 
■Qch  an  order  ia  only  an  or  parte  pro- 
ceeding. In  the  caae  of  a  conviction  for 
an  offence,  the  party  oflfending  haa  doe 
notice  of  the  hearing,  and  it  ia  hia  duty 
to  bring  all  hia  eridence  thither,  Glib. 
R.  158 ;  3  Bla.  C<mi.  45ft.  Saperior 
conrts  review  the  lentenoea  of  inforior 
onea,  but  that  only ;  and  do  not  admit 
new  eridence,  not  prodoced  below,  in 


908 


APPEALS 


recognizance  and  notice  of  appeal,  the  court  cannot  enter  and  hear 
it  at  the  instance  of  respondent,  nor  can  it  give  costs,  so  that  the 
respondent*s  only  remedy  for  them    is  by  estreating    the    recogni- 


order  to  ezAmine  the  jtutice  of  a  sen- 
tence that  was  not  in  any  degree  pro- 
duced by  it.    The  management  of  the 
poor  of  a  certain  town  was  Tested,  by  a 
local  act,  in  persons  constituted  a  cor- 
poration for  tiie  purpose,  who  were  em- 
powered to  make  rates ;  and  an  appeal 
was  given  to  parties  aggrieved,  to  the 
fosra  sessions  in  the  first  place,  with  a 
further  appeal  to  the  county  sessions,  if 
required.    Notice  of  appeal  against  four 
rates  was  given  for  a  town  sessions  In 
January,  1818,  stating  four  grounds  of 
appeal.    The  rates  were  confirmed  at 
those  town  sessions.    A  farther  appeal 
was  carried  to  the  next  county  session, 
and  two  new  groundt  ^f  appeal  added  in 
the  notice.    The  county  session  refused 
to  hear  the  case,  and  a  mandamue  was 
moved  for.    The  following  Is  a  passage 
from  the  judgment  of  the  court,  as  deU- 
▼ered  by  Barley,  J. :— "  The  party  here 
has  inserted,  in  his  second  notice,  two 
fresh  grounds  of  appeal.    The  impres- 
sion on  my  mind  is,  that  he  must,  at  the 
county  session,  be  emfined  to  the  tame 
grownde  of  objection  to  the  rate,  as  he 
took  at  Uie  borough  session;  for  the 
county  session  is  in  the  nature  of  a  court 
of  review,  and  it  is  their  duty  only  to 
examine  if  the  rate  can  be  supported  on 
the  grounds  decided  upon  by  the  court 
below.    If  that  were  not  so,  it  would  be 
competent  to  the  party  at  the  borough 
session  to  state  any  illusory  grounds  of 
appeal,  and  put  forth  his  whole  strength 
by  surprise  at  the  county  session ;"  R. 
▼.  Stiffolk  (Juetieu),  I  B.  &Ald.  R. 
645. 

[But  Holroyd,  J., adds," The  county 
sessions  are  to  retry  the  same  matters 
which  were  triable  at  the  borough  ses- 
sions. In  all  cases  of  new  trial  or  error, 
the  court  of  appeal  looks  only  at  the 
original  proeeeainge.  There  may,  how- 
ever, h^Jreeh  evidence  adduced.  The 
notice  of  appeal  is  in  the  nature  of  a 
declaration,  and  must  be  the  same  on 
both  occasions.  Then  the  appeal  to  the 
county  sessions  must  here  be  confined  to 
the  original  matter  of  complaint  only." 

This  case,  therefore,  as  far  as  an  ap- 
peal against  an  order  of  justices  is  con- 
cerned, is  only  an  authority  against  ad- 


ducing fresh  grotmde  before  the  covtof 
second  resort,  and  not  against  addudag 
fresh  evidence  there  upon  the  grounds 
formerly  taken.]     See  as/«,  p.  €43. 

It  was,  indeed,  determined,  that  the 
commi^ioners  of  appeal  in  matters  of 
excise  are  bound  to  bear  other  witnesses 
than  those  sworn  on  hearing  the  originsl 
complaint,  which  led  to  the  conrictioo 
by  the  excise  commissioners  below;  and 
it  was  admitted  in  the  same  case,  that 
the  like  rule  prevails  where  appeals  of 
a  iiie  kind  are  heard  at  quarter  sessioas, 
B,  ▼.  Commieeionere  o/Appeale  m  mat' 
tere  qfBtciee,  3  M.  &  S.  133. 

The  malt  act,  48  6.  III.  e.  74,  s.  15, 
enacts,  expressly,  that  the  eame  witnesses, 
and  no  other^  who  were  examined  at  the 
original  hearing,  shall  be  re-examiaed 
on  the  appeal  under  that  act ;  and  the 
same  provision  is  now  made  as  to  the 
hearing  of  such  appeals  at  quarter  ses- 
sions from  convictions  in  penalties  under 
the  excise  laws,  7  &  8  6.  IV.  c.  53,  s.  H. 
[Further,  in  Paley  on  Convictions,  3cd 
ed.  267,  is  this  passage :— *'  It  seems  an 
universally  admitted  rule,  that,  in  every 
case  of  appeal  to  the  sessiona,  both  ptr- 
ties  are  at  liberty  to  examine  all  compe- 
tent witnesses  on  their  behalf,  wltboat 
regarding  whether  they  hav^  been  ex- 
amined before  or  not"    And  see  5.  P* 
in  Bum's  Justice,  tit,  Appeai,  p.  H^t 
28th  ed. ;  1  M.  &  6r.  599,  eOhBagHty. 
Striekiand,  also  8  East,  113 ;  7  B.  &  C 
534  ;  1  M.  &  G.  264. 

The  case  of  IL  v.  OnmntffioMrff 
4re.  above  cited,  contains  the  msm 
arguments  on  the  subject.  The  qoe9- 
tion  seems  to  be,  whether,  on  appeslf 
from  conrictions,  the  court  of  qutftff 
sessions  is  a  court  of  appeal  agaiatt 
errors  in  law  only,  so  as  to  be  confined 
to  matters  appearing  on  the  isee  of 
the  convictions,  or  at  utmost  on  the 
evidence  given  in  support  of  them 
below  I'-^orf  whether,  on  appeals  from 
convictions,  the  quarter  sessioos  ii  * 
court  of  appeal  from  errors  in  law  oalyi 
etjr.  errors  appearing  on  the  face  of  *^ 
conviction,  to  be  ascertained  by  a  rqp«* 
tition  of  the  evidence  adduced  bdow; 
or  whether  it  is  also  a  court  for  oooff- 
deling  errors  in  fact,  lieAort  the  ooa* 
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zances  (x).  After  the  evidence  in  support  of  the  conviction  is  gone 
through,  the  appellant  enters  upon  his  case,  and  shows,  if  he  can,  the 
insufficiency  of  the  evidence  to  bring  him  within  the  description  or 
penalties  of  the  statute.  The  course  of  proceeding  in  appeals  has  been 
already  considered ;  and  all  the  usual  rules  apply  to  appeals  against 
convictions  (y). 

Judgments  on  AppeaU  against  Convictions,  and  awarding  Costs."] 
Whatever  judgment  the  justices  give,  must  be  the  act  of  the  court 
itself,  and  not  by  any  delegation  of  its  authority  {z).  Even  the  few 
instances  which  may  be  produced  as  exceptions  to  this  rule  will,  on 
examination,  be  found  not  to  operate  as  such,  but  in  effect  to  confirm 
it.  Thus,  where  the  justices  in  session  appointed  a  committee  from 
their  own  body  to  institute  an  inquiry,  and  make  an  examination, 
relative  to  the  propriety  of  repairing  or  rebuilding  a  bridge  which  had 
become  a  nuisance,  the  court  of  king's  bench  were  of  opinion,  that 
they  were  right  in  so  doing,  in  order  to  receive  their  report  and  in- 
formation relative  to  facts ;  for  after  all,  the  judgment  was  the  judg- 


victkm  itself,  thus  affording  a  new  trial 
of  the  fiwtt  and  merits,  by  the  oaths,  aa 
weU  of  penona  examined  at  the  fonner 
bearing  aa  of  other  witneaaea  not  before 
caUed,  and  now  firat  tendered  for  the 
appellant  or  in  anpport  of  the  conYic* 
tioD.  In  the  caae  jnat  cited,  the  court, 
after  taking  time  to  conaider,  ordered  a 
special  court  of  appeal  to  admit  freah 
eridenoe  tendered  to  them  on  behalf  of 
an  appellant.  Their  jadgment  tnmed 
not  only  on  the  acta  then  nUf  jmdice, 
Irot  alao  on  the  reaaon  of  the  thing, 
which  aeema  equally  applicable  to  the 
ooort  of  quarter  aeaaiona.  It  eondudea 
thus,  *'  Indeed,  upon  the  reaaon  of  the 
thing,  eridenoe,  if  it  be  heard  again 
from  the  montha  of  the  Mma  witneaaea 
(irhich  waa  admitted  to  be  eaaential), 
camiot  be  preciaely  the  aame ;  differencea 
mmt  ariae  from  a  Taried  recollection  of 
the  witneaaea ;  and  unleaa  the  minutea 
themielvea  are  to  be  the  aole  evidence, 
there  can  be  no  aecority  for  the  identity 
of  teatimony.*' 

The  *'  minutea"  here  ipoVen  of,  were 
the  depoaitiona  taken  in  writing  at  the 
first  hearing,  which  (according  to  JBree- 
dofi  T.  QiU,  Ld.  Raym.  219 ;  2  Salk. 
555;  5  Mod.  271)  could  not  be  evi- 
dence ;  for  anch  witneaaea,  if  called  again 
on  the  hearing  of  the  appeal,  muat  be 

re»twom-3 

On  the  other  hand  (adda  Mr.  Dicken* 
Ma),  it  haa  been  aometimea  made  a  ques- 


tion, whether  the  quarter  aeaaioa,  on  an 
appeal,  may  be  aatiafied  with  lu9  eri* 
dence  than  waa  snificient  for  the  anpport 
of  the  oonriction :  e.  g,  when  a  atatnte 
directa  that  a  juatice  ahaU  have  authority 
to  convict  an  offender  on  the  evidence  o^ 
two  credible  witneaaea,  whether  one  of 
the  two  may  be  aufSeient  to  anpport  the 
oonviction  on  appeal  ?  The  compiler  ia 
not  aware  that  there  haa  been  any  de- 
termination on  this  speeiiie  qneation  in 
the  superior  courts;  but  it  appeara  a 
neceasary  inference,  that  if  two  are 
neoeaaary  to  produce  a  conviction,  the 
aame  number  muat  be  requiaite  to  con- 
firm it;  and  in  conformity  with  thia 
eonduaion  haa  been  the  practice  of  the 
Middlcaex  aeaaiona. 

[The  rule  of  the  house  of  lords  is,  that 
nothing  can  be  attended  to  which  waa 
not  before  the  court  below ;  per  Earl  of 
Eldon  in  an  appeal  from  the  Rolls,  Afoe 
Dougolw.Punriert  3Dec.  1830,Tyrwhitt's 
Report,  33,  printed  by  the  city  of  Lon- 
don.] 

(jr)  Reg.  V.  Bolton  {Recorder)^  14  L. 
J.  (M.  C.)  33.  Semb.  the  convicting 
justicea  may,  after  appeal  thua  abandoned, 
commit  defendant  to  gaol  to  undergo  his 
punishment,  8.  C 

(y)  Ante,  p.  12,  13. 

(r)  Ante,  p.  644 ;  16  Vin.  415 ;  Jl. 
V.  TVmer  et  ah  MS.  Caa.  Pasch.  9  A. 
o«  R« 
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meat  of  the  aession ;  however  such  session  might  adopt  the  opiDios  of 
the  indiyidual  justices  who  had  made  their  report  (a).  As  to  their  award 
of  coats  after  consalting  the  clerk  of  the  peace,  see  ante  p.  645. 

Second  Appeal  after  firtt  dismissed  for  /ii/orMa/tfy*]^— EiMMigfa 
has  been  said  respecting  an  appeal  proceeding  on  the  wneriUt  in  the 
regular  course,  to  judgment.  But  an  appeal  may  also  be  dismissed  for 
informality,  e.  g,  for  not  giving  the  notice  or  entering  into  the  reoog* 
nizance  which  are  made  the  conditions  of  the  appeal  by  the  act  which 
gives  it ;  and  as  such  dismissal  is  conclusive,  the  conviction  will  be  con- 
firmed, and  no  second  appeal  can  be  lodged  against  it,  thoogh  within 
the  six  months  next  after  it  (6). 

Iq  the  case  of  appeals  limited  to  the  next  session,  if  the  appellant 
rely  on  an  objection  of  form,  and  independent  of  the  merits,  procures 
the  conviction  to  be  quashed  on  that  ground,  he  cannot  (even  though 
the  court  above  should  have  set  aside  the  order  of  session,  and  set  up 
the  conviction  again)  go  to  the  sessions  again,  and  have  the  qoeitioD 
heard  there  upon  the  merits  (c). 

Power  of  Adfouming  Appeals  regularly  eaferscf.]— But  an  ap- 
peal may  be  adjourned  by  the  court  for  future  hearing,  by  adjoaroing 
the  sessions  to  a  day  not  later  than  that  <in  which  the  next  quarter 
sessions,  original  or  adjourned  {d),  is  held.    This  power  of  adjoummeot 
being  incident  to  the  court  for  attaining  the  ends  of  justice,  is  not 
superseded  by  words  in  a  statute,  giving  an  appeal  to  the  sessions  withio 
four  months  after  the  cause  of  complaint  shall  arise,  and  directing  that 
''the  justices  of  the  said  session  shall  determine  the  matter**  (s)* 
Unavoidable  surprise  of  any  kind  upon  the  party  as  to  part  of  the 
subject  appealed  against,  the  absconding  of  the  pauper,  the  abseooe 
of  witnesses,  necessity  for  inquiry  suggested  either  by  the  conoid 
for  the  parties,  or  for  the  information  of  the  court,  may  all  be  tuB- 
cient  reasons  for  adjournment;  and  it  is  to  be  understood  that  so 
adjournment  ex  m  termini  implies  that  every  thing  during  the  time  of 
such  adjournment  remains  in  statu  quo  ;  ois.  that  no  advantage  or 
disadvantage  to  the  parties,  as  to  notices,  or  other  matters  generally 
affected  by  efflux  of  time,  is  worked  by  such  postponement  of  hearing* 
But  as,  where  the  sessions  is  adjourned,  the  style  of  it  must  not  roo 
**  at  such  session  held  by  adjournment,"  the  original  meeting  of  the 

(a)  ML  T.  Gimmorffemkire  (Juttiut),  (d)  Soe  mUt,  Chap.  IX.  sect  4,  form 

a  T.  R.  279.  of  flotfy  of  uQonmneiit. 

(S)  R.  T.  West  RUIkie  TsrkMre  (/«#.  («)  it.  ▼.  WUtshirt  (/vtfteM),  13  B^^ 

liMf),  3  T.  R.  776.  852. 

(c)  Jl.  ▼.  AUem^  15  Eut,  346,  «•/«. 
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session  ought  to  be  set  forth,  and  that  it  was  "  continaed  by  them  from 
thence  to  such  further  time  by  adjournment ;"  and  that  it  was  then 
bolden  accordingly  by  such  adjournment  (/).  The  record  of  pro- 
ceedings had  at  it  must  follow  the  same  course. 

Bat  the  power  of  adjournment  can  only  be  exercised  on  appeals 
brought  regularly  before  them,  by  every  previoas  condition  having 
been  complied  with*  Thus,  if  for  want  of  any  notice,  or  other  pieli- 
mmary  step,  made  a  condition  by  the  statute,  the  appeal  could  not  be 
entered,  the  court  cannot  by  adjourning  acquire  a  jurisdiction  to  try  it 
at  a  future  time  ;  for  the  right  of  appeal  is  gone  for  ever  (g). 

Defects  of  Form  cured.] — By  3  G.  IV.  c.  23,  s.  3,  in  all  cases 
where  it  appears  by  the  conviction,  that  the  defendant  has  appeared 
and  pleaded^  and  the  merits  have  been  tried,  and  that  the  defendant 
has  not  appealed  against  the  said  conviction,  where  an  appeal  is 
allowed ;  or,  if,  on  appeal  against  it,  the  conviction  has  been  affirmed, 
sQch  conviction  shall  not  be  afterwards  set  aside  or  vacated  in  conse- 
quence of  any  defect  of  form  whatever,  but  the  construction  shall  be 
such  a  fiur  and  liberal  one  as  will  be  agreeable  to  the  justice  of  the  case* 

But  every  material  fact  must  be  alleged,  and  the  omission,  if  any,  is 
not  aided  by  reference  to  such  clause  (A). 

The  rule  of  law  is  established,  that  if  there  be  a  conviction  good  on 
the  ftice  of  it,  the  justice  is  protected  from  an  action  for  false  imprison- 
ment ;  whereas  if  the  conviction  is  bad  on  the  face  of  it,  that  is,  if 
it  shows  a  want  of  jurisdiction,  or  directs  such  an  imprisonment  of  a 
party  as  the  justice  cannot  by  law  award,  he  is  not  protected  (t). 

Ultimate  remedy  on  Conviction  affirmed  in  Queen's  Bench  after  case 
argued.] — ^Two  justices  by  a  conviction  sentenced  defendant  to  pay  a 
penalty  of  20/.  or  be  imprisoned  for  one  month.  The  conviction  was 
quashed  on  appeal,  subject  to  a  case,  and  on  being  removed  by  eertio" 
rari^  was  confirmed  in  queen's  bench  ;  a  levari  facias  issued  ;  return 
nulla  bona.  The  queen's  bench  doubted  its  authority  to  enforce  the 
judgment  of  imprisonment  in  default  of  payment,  and  granted  vl  proce^ 
dendo  to  carry  back  the  record  of  the  conviction  to  sessions,  command- 
ing them  to  proceed  to  award  execution  against  the  defendant  (A). 

(/)  See  the  caeee  dted  <ni#«,  pp.  74,  3rd  ed.  171. 
75,  notisg  abo  ML  ▼.  Harrmoby,  But.  (Q  Per  Pwrk9  B.,  in  QrjgUk  ▼.  Her- 

S.  C.  102.  Wtf ,  2  M.  &  W.  344,  dtiDg  GrooM  t. 

{jl)  R.  T.  OttfMkkkrt  {Juiiieet),  I  Formter,  5  M.  &  S.  314 ;  Robmm  v. 


M.  &  S.  448.    See  R.  r.  Lmeokukire      l^^iormam,  3  B.  &  Aid.  49S. 
{JnMtieet),  3  B.  ft  Cr.  548.  (k)  Reg.  v.  RMthwwtky  1  New  Sett. 

(A)  Jl.  T.  Jttiw,  8  T.  R.  536;  Paley,      C.  415. 
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COVTICriOHS. ^ASSAULTS. — ALEHOUSES. 


SECTION  IV. 

Precedents  of  Convictions  in  Particular  Cases. 

ASSAULTS. 

Canvicium  on  9  C?.  /K.  c.  31, «.  27^  for  a  Common  Assault  {I). 

—     1      Beitfememberedfthatonthe^— dayof  ,inthcyetrofoir 

to  wii.  J  Lord  ,  at  ,  in  the  county  of  ,  [oTf "  riding,  difinon, 

libertj,  city,"  &e.  mg  tie  etue  wmjf  be]  A.  O.  is  oonvieted  before  oe  \mmmiM§  iteju- 
Hem]  two  of  her  majesty '■  jnstioes  of  the  peace  for  the  said  connty  [pr^  riding,  &&] 
for  that  he  the  said  A.  O.  did  [jtpeeify  the  qffeneet  and  the  time  amd  place  wken  eai 
where  the  eeme  wee  eowtmitted,  as  the  eate  mey  he]  ;  and  we  the  said  jostieerdo 
according  to  and  under  and  by  Tirtne  of  the  said  statute  adjudge  the  said  C.  D.  lor 

the  said  oiTence  to  forfeit  and  pay  the  snm  of  £ ,  and  also  to  pay  the  smn  of 

12ff.  M,  for  costs,  and  in  defimlt  of  immediate  payment  of  the  said  sums,  to  be  im- 
prisoned in  the  common  gaol  in  and  for  the  said  county  of  ■  for  the  specs  of 
■  ■       unless  the  said  fine  and  costs  should  sooner  be  paid,  and  we  do  also  adjudge 
the  said  A.  O.  for  the  said  offence  to  be  imprisoned  in  the  -^-^-«  of  -^—  and 


there  liept  to  hard  labour  for  the  space  of 


[ert  we  aiQadge  the  said  A.  O.  fiir 


his  said  offence  to  forfeit  and  pay  the  sum  of]  [Aere  etate  the  emtnmt  qf  the  Jbm 

impoeed]  and  also  to  pay  the  sum  of for  costs ;  and  in  default  of  immediate 

payment  of  the  said  sums  to  be  imprisoned  in  the  — — — >  for  the  space  of 


unless  the  said  sums  shall  be  sooner  paid  [or,  and  we  order  that  the  nid 
shall  be  paid  by  the  said  A.  O.  on  or  before  the  — —  day  of-  ]  ;  and  we  direct 

the  said  sum  ot£  [I.  e.  the  amouMt  qfthejlme']  shall  be  paid  to  — —  of 

■  aforesaid,  in  which  the  said  offence  was  committed,  to  be  by  him  applied 


according  to  the  directions  of  the  statute  in  that  case  made  and  provided,  and  we 
order  that  the  said  sum  of  — —  for  costs  shall  be  paid  to  C.  D.  [the  pertf 
aggrieved],  GiTcn  under  our  hands  and  seals,  the  day  and  year  first  above- 
mentioned. 


ALEHOUSES  UNDER  9  GEO.  lY.  c.  61  (m). 

Conviction  of  a  Party  for  selling  an  Exciseable  Liquor,  not  being 

Licensed,  under  9  O.  IV,  c,  6\,  s.  IB. 

—     1      Be  it  remembered,  that  on  this — day  of  -— — *  in  the  year  of  our 
to  wit.    J  Lord  ^—  A.  B.  of  the  parish  of  ■  in  the  county  of  ', 


(0  See  the  prorisions  of  this  act, 
taUtf  Chap.  VI.  sect.  2. 

(m)  See  ante.  Chap.  I.  sect.  3,  where 
the  general  provisions  of  this  act,  as  to 
granting,  transferring,  and  taking  away 
licences,  and  the  new  appeal  to  the  ses- 
sions against  the  judgment  of  the  jus- 
tices refusing  a  licence,  are  recited. 

In  all  offences  under  this  act,  what- 
eyer  the  amount  of  the  penalty,  an  ap- 


peal is,  by  sect.  27,  given  to  the  next 
general  or  quarter  sessions,  if  holden 
within  twelve  days  after  the  decision  of 
the  justice,  otherwise  to  the  fbUowing 
sesdon.  If  the  cause  of  oomplaittt  arises 
in  a  limited  jurisdiction,  the  appdlaat 
has  the  option  of  appealing  to  the  local 
justices,  or  to  the  county  sessions.  See 
sect.  27,  28,  34,  as  to  costs;  bindiag 
over  witnesses  to  attend  the  hesrioig  ^ 
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duly  eoDTicted  before  C.  D.  and  E.  F.  two  of  her  majesty's  justices  of  the  peaoe  for 
the  laid  coonty  of  ,  for  that  be  the  said  A.  B.  on,  &c.  at,  &c.  did  sell  to  one 

6.  H.  a  certain  ezciseable  liquor  called  gin,  by  retail ;  that  is  to  say,  one  pint  of 
gin  at  and  for  the  price  of  ,  to  be  drunk  and  consumed  in  his  house,  situate 

in  the  parish  aforesaid,  in  the  county  aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  whereby  the  said  A.  B.  has  forfeited  the  sum  of 

pounds  [no/  exceeding  20/.  nor  leee  than  5/.]  this  being  adjudged  to  be  the 

Ifirtf]  offence  of  the  said  A.  B.  against  the  provisions  of  an  act  to  regulate  the 
granting  of  licenses  to  keepers  of  inns,  alehouses,  and  Tictualling-houses  in  Eng- 
Isnd,  besides  the  costs  of  this  conviction,  which  we,  C.  D.  and  E.  F.  the  jnstiees 
aforesaid,  do  hereby  assess  at  the  sum  of  l/^flfen"]  shillings,  pursuant  to  the  statute 
in  SQch  case  made  and  provided.  Given  under  our  hands  and  seals,  the  day  and 
year  first  above  written. 


Conviction  of  a  Licensed  Publican  for  selling  an  Exciseable  Liquor 
in  Premises  not  being  those  Licensed  (9  G.  /F.  c.  61,  <•  18). 

—     1      Be  it  remembered,  that  on  this  —  day  of  —  in  the  year  of  our 

to  wit.    J  Lord ,  A.  B.,  was  duly  convicted  before  us,  C.  D.  and  E.  F.  two  of 

her  majesty's  justices  of  the  peace  for  the  county  of ,  for  that  he  the  said  A.  B. 

bebg  duly  licensed  by  a  certain  licence  to  sell  exciseable  liquors  in  a  certain 
victualling  house  at  the  sign  of  the  —  in  the  parish  of  —  in  the  county  of 
- —  spedfied  in  the  said  licence,  did  on,  &c.  at,  &c.  sell  to  one  G.  H.  a  certain 
exciseable  liquor  called  ale,  by  retail,  that  is  to  say,  one  quart  of  ale,  at  and  for  the 
price  of  sixpence,  to  be  drunk  and  consumed  in  his  house,  situate  in  the  parish 
aforesaid,  not  being  the  house  or  premises  specified  in  such  his  licence,  nor  any 
part  or  portion  thereof,  contrary  to  the  form  of  the  statute  in  Such  case  made  and 

provided,  whereby  the  said  A.  B.  has  forfeited  the  sum  of pounds,  this  being 

adjudged  to  be  the  first  offence  against  the  provisions  of  an  act  to  regnlate  the 
granting  of  licences  to  keepers  of  inns,  alehouses,  and  victualling  houses  in  England, 
besides  the  costs  of  this  conviction,  which  we,  the  said  C.  D.  and  E.  F.  the  said 
JQstices  do  hereby  assess  at  the  sum  of  twenty  shillings,  pursuant  to  the  statate  in 
such  case  made  and  provided.    Given,  &c. 


Conviction  of  a  Licensed  Publican  for  a  First  or  Second  Offence, 
against  the  Tenor  of  his  Licence  {9  O.  IV,  c.  61,  §.2l)  (n), 

•     1      Be  it  remembered,  that  on  this day  of  — ^  in  the  year  ^— , 

to  wit.    /  A.  B.  of victualler,  was  duly  convicted  before  C.  D.  and  E.  F.  two 

of  her  majesty's  justices  of  the  peace  for  the  county  of  —  acting  for  the  divinon 


the  appeal ;  and  removing  causes  by  eer* 
tiorari,  on  giving  to  the  justice  notice  in 
writing  of  the  intention  to  appeal,  and 
the  grounds  of  appeal,  within  five  days 
after  the  decision,  and  at  least  seven  days 
before  the  sessions,  and  entering  into  a 
recognizance  with  two  sureties  before  a 
justice  continued  to  prosecute  the  ap- 
peal, to  abide  the  judgment  of  the  court. 


and  to  pay  costs  if  awarded.  See  p.  37. 
(n)  All  convictions  are  to  be  returned 
to  the  sessions,  delivered  to  the  clerk  of 
the  peaoe,  and  filed  of  record ;  and  the 
certificate  of  the  clerk  of  the  peace  of 
such  conviction,  which  he  is  required  to 
grant  on  demand  upon  payment  of  one 
shilling,  is  legal  evidence  of  every  such 
conviction,  9  G.  IT.  e.  61,  s.  23. 
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of  -— ,  for  that  he  the  said  A.  B.  being  licenaed  iwder  the  act  made  and  paaad  is 
the  ninth  year  of  the  reign  of  King  George  the  Foorth,  to  regulate  the  grantiaK 
of  lieencea  to  keepen  of  inns,  alehonaet,  and  ▼ictnalling-houaea  in  Enf^d,  to 
keep  an  inn,  alehooae,  or  Tictnalling-honae  at  the  aign  of  the  ■'  in  the 
pariah  of  — ^  in  the  ditriaion  aforeiaid  of  the  county  aforeaaid,  did  on,  &c. 
knowingly  suffer  certain  vnlawfnl  gamea,  that  is  to  say,  a  certain  nnlawfnl  gsaae 
called  rouge  et  tunr,  and  a  certain  nnlawfiil  game  called  haaardf  to  be  played  in 
the  house  so  licensed  aa  aforesaid,  against  the  tenor  of  the  licence  so  to  him  grsnted 
as  aforesaid,  and  against  the  provisions  of  the  said  act  reUtave  to  the  maintenance  of 

good  order  and  rule,  whereby  the  said  A.  B.  has  forfeited  the  sum  of pounds,  this 

being  a^udged  to  be  the  first  [or,  second,  at  the  ease  mag  ^t ]  (o)  offence  of  the 
•aid  A.  B.  against  the  said  provisions  of  the  said  act  to  regulate  the  granting  of 
licences  to  keepers  of  inns,  alehouses,  and  victualling-houses  in  England,  besidss 
the  costs  of  this  conviction,  which  we,  C  D.  and  £.  F.  the  said  joaticca,  do  heicbj 
assess  at  the  sum  of  twenty  shillings,  pursuant  to  the  statute  in  such  caae  made  wa^ 
provided.    Given,  &c.  (/?). 


AUCTIONS. 

Conviction  of  an  Auctioneer  for  putting  up  Qoods  to  Sale  by  Auctumt 
without  having  previously  tahen  out  a  Licence  (19  G.  ///.  e.  56, 
M.  3,  replacing  17  G.  ///.  c.  50,  s.  3.) 

— —  1  Information  before  two  justices,  setting  forth  that  M .  T.  on,  &c«  at, 
to  wU.  J  &o.  did,  in  the  capacity  of  an  auctioneer,  put  up  to  public  sale  by  wsy 
of  auction,  and  did  then  and  there  vend  and  sell  by  public  sale  by  way  of  auctioa, 
divers  goods  and  effects  of  the  said  M.  V.  without  first  tsking  out  a  licence  in  the 
manner  prescribed  by  the  statute  in  that  case  made  and  provided ;  wherebyi  and  by 
force  of  the  said  statute,  the  said  M.  Y.  hath  for  his  said  offence  forfeited  tite 
sum  of  50/.,  one  moiety,  &c.  &c.  [Summotu,  i^eeronce,  and  plea  of  not  pntty  hf 
the  drfendani]  (g).  And  thereupon,  on  the  same  day  and  year  last  aforesaid,  at 
R.  sforesaid,  G.  F.  a  credible  witness,  being  sworn,  &c.  in  the  presence  of  the  ssid 

M.  y.  does,  upon  his  said  oath,  depose  that,  on  the day  of in  the  yesr 

-^^,  he  saw  the  said  M.  Y.  in  the  market-place  in  time  of  market,  in  Uie  borongb 
of  R.  in  the  county  of  Berks,  mounted  in  a  cart  or  roatrum,  putting  up  goods  to 
public  sale  ^  wag  iffaueHon  (r)  ;  and  the  said  M.  Y.  did  then  and  there  sell  pab- 


(o)  The  peculiar  language  of  this  act, 
and  the  form  given,  clearly  render  it 
unnecessary  to  set  forth  the  former  con- 
viction in  a  conviction  for  a  second  of- 
fence, which  is  generally  necessary,  the 
adjudication  being  in  thia  respect  sufli- 
cient. 

(p)  As  to  the  proceedings  in  case  of  a 
third  offence,  see  ante,  p.  35. 

{q)  See  ante,  general  form  of  convic- 
tion, sect.  4. 

(r)  Of  this  conviction,  it  is  observed 
by  Mr.  Paley  (p.  99),  that  the  worda  of 
the  act,  17  G.  III.  c.  50,  (which  de- 


scribes  the  offence,  and  which  descrip- 
tion has  been  adopted  by  the  subsequent 
statutes  on  the  same  subject,  19  O.  HI* 
c.  56,  &c. ;  the  latter  not  altering  the 
nature  of  the  offence,  but  only  ensctaig 
additional  regulations,  and  increasing 
the  amount  of  the  duties,)  on  which  thw 
is  framed,  make  the  offence  to  consist  in 
'*  exercising  the  trade  or  occupation  of 
an  auctioneer,  at  ang  $al^  bg  aaierg,  or 
ang  other  mode  qf  eale  by  anctioo,  or 
acting  m  aueh  e^^aeitg,  witboot  hsring 
first  taken  out  a  licence;"  and,  there- 
fore, that  a  single  act  of  se  selling  » 
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Hdj  terenl  goods  by  way  of  public  auction  and  ontery,  to  the  penons  then  and 
then  aneinbled,  he  the  laid  M.  Y.  acting  therein  as  an  aoctioneer;  and  that  the 
said  G.  F.  then  and  there  bought  of  the  said  M.  Y.  by  way  of  aaetkm  at  the  sale, 
one  ktt  of  goods  or  wares  of  the  said  M.  Y.  containing  sereral  articles,  that  is  to 
say,  &e.  for  iriiieh  the  said  6.  F.  being  best  or  highest  bidder,  paid  to  the  said 
M.  Y.  one  shilling  and  one  penny.  And  the  said  M.  Y.  does  not  produce  any 
etidenoe  to  contradict  the  proof  aforesaid.  Wherefore  it  manifestly  appears,  &c. 
[Cmrieiiam  mulfu/eUurt  qf  50/.  mUigaied  to  5/.  to  be  diitrikuttd  at  th§  law 


DEER. 

ComncHon  far  Hunting  or  Snaring^  Sfc*  Deer  in  the  uninclosed  Part  of 
a  Forest,  Ckase,  or  Purlieu,  under  7  ^  B  G.  TV.  c.  29,  s.  26  («). 

1      Be  it  remembered,  that  on,  &c.  at,  9te.  A.  B.  late  of,  &c.  labourer, 

to  wit,  J  is  convicted  before  me,  J.  K.  one  of  her  miyeety's  justices  of  the  peaee 
for  the  said  county,  for  tliat  he  the  said  A.  B.  on,  &c.  at,  &c.  in  a  certain  nnin- 
dosed  part  of  a  certain  forest  called  — *  there  situate,  one  follow  deer  of  the  price 
of  five  pounds,  then  and  there  being,  then  and  there  in  the  said  uninclosed  part  of 
the  said  forest,  unlawfUly  and  wilfolly  did  course,  kill,  and  carry  away,  against  the 
form  of  the  statute  in  that  case  made  and  provided :  I,  the  said  J.  K.  do  therefore 
a^adge  the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of  — — 
pounds,  and  also  to  pay  the  sum  of shillings  for  costs,  and  in  defoult  of  im- 
mediate payment  to  be  imprisoned  in  the  house  of  correction  for  the  said  county, 
and  there  k^t  to  hard  labour  for  the  space  of  —  calendar  months,  unless  the 

Bsid  sums  shall  be  sooner  paid ;  and  I  direct  that  the  said  sum  of pounds  [the 

Jbte]  shall  be  paid  to  L.  M.  one  of  the  OTcrseers  of  the  poor  of  the  said  parish  of 
— — ,  in  which  the  said  offence  was  committed,  to  be  by  him  applied  according  to 
the  directions  of  the  statute  in  that  case  made  and  prorided  (/),  and  I  order  that  the 
sum  of shillings  for  costs  shall  be  paid  to  — — >,  [the  ii^fbrmer'],    GiTcn,  &c. 


suifieient ''  to  bring  a  peraon  within  the 
set" 

WMdi  add  licence  within  the  bills  of 
moftsHty  shall  be  granted  by  the  oom- 
ndssioners  of  ezdse,  or  sueh  person  as 
they  shall  appoint;  and  elsewhere,  by 
the  collectors  and  supervisors,  within 
several  collections  and  distriots. 


under  their  hands  and  seals,  upon  pay- 
ment of  the  said  duties,  19  G.  III.  c. 
56,  s.  3. 

And  every  person  who  shall  take  out 
suidi  licence,  is  to  take  out  a  freah  lieence 
ten  days  before  the  expiration  of  twelve 
calendar  months  after  taking  out  the 
first,  before  he  do  presume  to  sell  by 
auction,  and  in  the  same  manner  renew 
every  sueh  licence  from  year  to  year, 
sect.  4. 

(•)  The  26tii  section  of  7  &  8  G.  lY. 


~c;  89,  having,  in  its  first  clause,  made 
the  coursing  or  IdUing  deer  in  the  in- 
olosed  parts  of  any  forest,  chase,  or  pur- 
Uen,  felony  (see  anttf  p.  279),  proceeds, 
"And  if  any  person  shall  nnlawfblly 
and  wilfully  oourse,  hunt,  snare,  or  carry 
atway,  or  kill  or  wound,  or  attempt  to 
kill  or  wound,  any  deer  kept  or  being  in 
tke  mnmeloaid  pert  of  any  forest,  chase, 
or  purlieu,  he  shall  for  every  such 
offence,  on  conviction  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum,  not 
aceeiUng  50/.  as  to  the  said  justice 
shall  seem  meet ;"  and  then  it  makes  an 
offence  of  this  kind,  after  a  conviction  of 
any  offence  relating  to  the  deer,  whether 
of  the  same  kind  or  not,  punishable  in 
the  aame  manner  aa  larceny.' 
(0  See  sect.  fi6. 
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Conffiction  on  7  j*  8  G.  IV,  c.  29,  s.  27  (u\for  having  Venison  in 
PaueMon  without  satisfactorily  accounting  for  it. 

—  1  Be  it  remembered y  that  oiif  &c.  at,  &c.  A.  B.  ii  conTicted  before  me, 
to  wit,  J  C.  D.  one  of  her  majesty's  justices  of  the  peaee  for  the  said  conty, 
for  that  he  the  said  C.  D.  on,  &c.  at,  &c.  had  in  his  possession,  and  on  his  preousei 
there  situate,  the  hind  quarter  of  a  deer,  and  that  upon  the  said  hind  quarter  beiag 
found  in  the  possession  and  npon  the  premises  of  the  said  A.  B.  as  aforesaid,  by 
▼irtue  of  a  certain  search  warrant,  and  the  said  A.  B.  being  carried  before  ne  the 
said  C.  D.  now  here  aa  rach  justice  as  aforesaid,  he  the  said  A.  B.  doth  not  ihov 
unto  or  satisfy  me  the  said  C.  D.  that  he  came  lawfully  by  the  said  hind  quarter  of 
a  deer,  but  hath  altogether  fiuled  in  so  doing,  against  the  form  of  the  statute  in  titft 
case  made  and  provided ;  I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  fis 
hit  said  oiFenoe,  to  forfeit  and  pay  the  sumof  — — ^pounds,  and  also  to  pay  the  son 
of  ■  shillings  for  costs ;  and  in  default  of  immediate  payment,  to  be  imprisoned 
in  the  county  gaol  of  the  said  county,  and  there  kept  to  hard  labour  for  the  spsee 
of  ■  calendar  montha,  unless  the  said  sum  shall  be  sooner  paid ;  and  I  direct 
that  the  said  sum  of  —  pounds  [tkejbui}  shall  be  paid  to  J.  &,  oneof  theofer- 
ooen  of  the  pariah  of  ^— — *  aforesaid,  in  which  the  said  offence  was  committed,  to 
be  by  him  applied  aeonrdiog  to  the  directions  of  the  statute  in  that  ease  made  and 
provided ;  and  I  order  that  the  said  sum  of  — ^—  shillings  for  costs  shall  be 
to Itie  ni/bTMer].    Given,  &c 


Comriction  on  7  jr  8  G.  IV,  c.  29,  s.  28, ybr  Setting  a  Snare  in  a 

Forest  to  take  Deer  («). 

—     1      Be  it  remembered,  that  on,  ftc.  at,  &c.  A.  B.  late  of,  &c.  laboucr,  ia 

to  wit,    J  convicted  before  me,  C.  D.  one  of  her  mijesty's  justices  of  the  peace 

for  the  county  aforesaid,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  in  a  certain  part 


(«)  The  27th  section  of  7  &  8  G.  lY. 
c.  29,  enacts,  "  That  if  any  deer,  or  the 
head,  skin,  or  other  part  thereof,  or  any 
snare  or  engine  for  the  taking  of  deer, 
shall  by  virtue  of  a  seandi  wairant,  to 
be  granted  as  hereinafter  mentioned,  be 
found  in  the  possession  of  any  person, 
or  on  the  premises  of  any  person,  with 
Us  knowledge,  and  sueh  person,  being 
carried  before  a  justice  of  the  peace, 
shall  not  satisfy  the  justice  that  he  came 
Uwfblly  by  sueh  deer,  or  the  head,  skin, 
or  other  part  thereof,  or  had  a  lawftil 
occasion  for  such  snare  or  engine,  and 
did  not  keep  the  same  for  any  unlawful 
purpose,  he  shall,  on  conviction  by  the 
justice,  forfeit  and  pay  any  sum  not  ex- 
ceeding twenty  pounds :  and  if  any  sneh 
person  shall  not  under  the  provisions 
aforesaid  be  liable  to  conviction,  then,  for 
the  discovery  of  the  party  who  actually 


killed  or  stole  such  deer,  it  shaU  be 
lawful  for  the  justice  at  hJs  discretioB, 
as  the  evidence  given,  and  the  dream- 
stances  of  the  case  shall  require,  to 
summon  before  him  every  person  throngli 
whose  hands  such  deer,  or  the  head, 
skin,  or  other  part  thereof^  shall  appear 
to  have  passed ;  and  if  the  person  iioai 
whom  the  same  shall  have  been  ilrrt 
received,  or  who  shall  have  had  pos8SS> 
sion  thereof,  shall  not  satisfy  the  jas^iee 
that  he  came  lawfully  by  the  ssnie,  he 
shall,  on  conviction  by  the  justioe,  be 
liable  to  the  payment  of  such  sum  of 
money  as  is  heranbefore  last  msa* 
tioned." 

(#)  The  28th  section  of  7  &8  G.  IV. 
s.  29,  enacto,  *'That  if  any  person  ahsD 
unlawfully  and  wilfuUy  aet  or  uae  any 
snare  or  engine  whatsoever,  for  the  pur* 
poae  of  taUng  or  killing  deer,  in  any 
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oft  certain  forest  called 


there  ntnate,  unlawfiiUy  amd  wilfolly  did  set  a  cer- 


tain nare  for  the  purpoae  of  taking  deer,  against  the  form  of  the  statute  in  that 
case  Bude  and  provided ;  and  I,  the  said  C.  D.  do  therefore  a^ndge  the  said  A.  B* 
for  his  said  offence,  to  forfeit  and  pay  the  anm  of  -^—  ponnda,  and  also  to  pay 
the  sam  of  ■  shillings  for  costs ;  and  in  defonlt  of  immediate  payment  to  be 
unpiisoned  in  the  house  of  correction  lor,  county  gaol]  for  the  aaid  county,  for  the 
ipioe  of  ■  calendar  months,  unleaa  the  said  sums  shall  be  sooner  paid ;  and  I 
direct  that  the  said  sum  of  ■  pounds  likejlme]  shall  be  paid  to  E.  F,  one  of 

the  orerseers  of  the  poor  of  the  pariah  of  —  aforeaaid,  in  which  the  said  offence 
wu  committed,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in 
that  ease  made  and  provided ;  and  I  order  that  the  said  sum  of  shillings,  for 

costs,  shall  be  paid  to like  uiformer].    Given,  &c. 


Omvictian  under  the  same  Clause  for  Destroying  the  Fences  of  Land 

where  Deer  are  usually  kept. 

—  1  Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labourer,  is 
to  wii,  /convicted  before  me,  C  D.  one  of  her  majesty's  justices  of  the  peace  for 
the  county  aforesaid,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  a  certain  part  of  the 
fenee  of  certain  land  of  E.  F.  there  situate,  wherein  deer  were  then  kept,  unlaw- 
folly  and  wilfully  did  destroy,  against  the  form  of  the  ststute  in  that  case  made  and 
prorided ;  and  I  the  said  C.  D.  do  therefore  adyudge  the  said  A.  B.  for  his  said 
offence,  to  forfeit  and  pay  the  sum  of  ■  pounds,  and  also  to  pay  the  sum  of 

■■  ahillings  for  costs,  and  in  defonlt  of  immediate  payment  to  be  imprisoned 
in  the  county  goal  [or,  house  of  correction],  and  there  kqpt  to  hard  labour,  for  the 
space  of  —  calendar  months,  unless  the  said  sums  shall  be  sooner  paid ;  and  I 
direct  that  the  said  sum  of  '  pounds  [tkejmil  shall  be  paid  to  L.  M.  the 

orerseer  of  the  poor  of  the  said  parish  of  >  in  which  the  said  offence  waa  com- 

mitted, to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that  case 
made  and  provided ;  and  I  order  that  the  said  sum  of  ■  the  costs  aforesaid^ 

ihall  be  paid  to  -—  [jtht  tf|/erm<r] .    Given,  &c. 


DOGS,  &c.  STEALING. 
Conviction  for  Stealing  a  Dog  under  7  j*  8  G.  /K.  c.  29,  s,  3  (y). 

it.    Jis 
for  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  one  dog  of  the  value 


Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  of,  &c.  labourer,  at,  &c« 
to  wit,    J  is  convicted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace 


part  of  any  forest,  chase,  or  purlieu, 
whether  such  park  be  inclosed  or  not, 
or  in  any  fence  or  bank  dividing  the 
same  from  any  land  adjoining,  or  in  any 
inclosed  land  where  deer  shall  be  usually 
kept,  or  shall  unlawfully  and  wilfolly 
destroy  any  part  of  the  fence  of  any  land 
where  any  deer  shall  be  then  kept,  every 
such  offiBuder  being  convicted  thereof 


before  a  justice  of  the  peace,  shall  forfeit 
and  pay  such  sum  of  money,  not  exceed- 
ing twenty  pounds,  as  to  the  justice  shall 
seem  meet." 

(y)  By  section  31  of  7  &  8  6.  IV.  e. 
29,  it  is  enacted,  '<That  if  any  person 
shall  steal  any  dog,  or  shall  steal  any 
beast  or  bird  ordinarily  kept  in  a  state 
of  confinement,  not  being  the  subject 
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of  ttBihiDiiigB,  theprapMtyof  B.F.  then  and  tkan  bfliag  fMnd,  ariswfally  dtt 
ftoal,  take,  and  cany  amy,  against  the  fonn  of  the  atatata  in  that  caae  made  and 
provided;  I,  theaaidC.  D.  do  theeafonadjndge  tito  aaldA.  B.  forhiaaiidoflaMa^ 
to  forftit  and  pay  the  anm  of  — ^^—  pomda  over  and  above  tlie  vahM  of  the  aiid 
dog  so  stolen  aa  aforaaaid,  and  the  farther  sun  of  tea  shilUnga*  being  the  valns  of 
the  aald  dog » and  also  to  pay  the  snm  of  tsa  shillings  for  eoels,  and  in  defsalt  of 
inunediate  payssent  of  the  said  same  to  be  imprisoned  in  the  eonnty  gaol  [or,he«sa. 
of  oorreetion]  of  the  aaid  county,  and  there  to  be  kepi  to  hard  laboar  lor  the  space 
of  ■  calender  months,  nnless  the  said  snms  shall  be  soooer  paid;  and  1  dirset 

that  the  aaid  sum  of  Itkefitui]  shall  be  paid  to  J.  K.  one  of  the  ovecieers  of 

the  poor  of  the  pariah  of  ■  alorassid,  in  which  the  aaid  offmee  waa  cnmndttsd, 


to  be  by  him  applied  according  to  the  proviaions  of  the  atatnte  in  that 
provided,  and  that  the  said  sam  of  ten  sbiUings  shall  be  paid  to  the  said  £.  F. ;  and 
I  order  that  the  said  snm  of  ten  shillings  for  costs  shall  be  also  paid  to  the  ssid 
B;  F.    Qiven,  &c. 


Conmetumfir  a  Second  Offence  under  the  same  Section. 

[S^et$  the  <^0iee immedietefy  ekerfftd,  at  im  tk€  preuHmgfmm^  end  tktmpre^ 
cfid.*]—- And  it  is  now  proved  before  me,  the  said  C.  D.  that  the  aaid  A.  B.  hereta. 
fate,  and  before  the  commission  of  the  ssid  last-mentioned  offence,  on,  &e.  at,  fte. 
WIS  duly  convicted  before  G.  M.  esquire,  one  of  her  mqesty'a  jnslioes  of  the  peace 
ibrthe  conntyof  ,tor  that  lie  the  said  A.  B.  on,  ace.  [rteite  tke  ^^biet  m  ike 

prtvhm  eontMien  in  the  term  wherein  it  it  therthy  ehergedil  I  the  said  C.  D.do 
therefors  adyndge  the  said  A.  B.  for  such  his  said  second  oilbnce,  to  be  impriaooed 
in  the  honseof  correction  for  the  ssid  eonnty  of  ,  snd  there  to  be  kept  to  hard 

labour  for  the  spaee  of  twelve  calendar  months.    Olvm,  ftc. 


FISH. 


Convictum  on7  SfS  O.  IV.  c.  29,  s.  34,  for  taking  Fish  im  a  Water 

not  adjoining  to  a  House  (s). 

•    "     1      Be  it  remembered,  that  on,  &c.  at,*&c.  A.  B.  of,  ftclabonrer,  iaoon- 

to  wit.    J  victed  before  me,  C.  D.  one  of  her  migesty's  jnstices  of  tlie  pesce  far  tlie 

said  eonnty,  for  that  he  the  said  A.  B.  on,  &c.  at,  &c.  in  a  certain  pond  of  water 


of  larceny  at  common  law,  every  such 
offender,  being  convicted  thiereof  before 
a  justiee  of  the  pesce,  shall,  for  the  first 
offence,  forfeit  and  pay  over  and  above 
the  value  of  the  dog,  beast,  or  bird,  such 
snm  of  money,  not  exceeding  twenty 
pounds,  as  to  the  justice  shall  seem 
meet:  and  if  any  person  so  convicted 
shall  afterwards  be  guilty  of  any  of  the 
said  offences,  and  shall  be  convicted 
thereof,  in  like  manner,  every  such 
offender  shall  be  committed  to  the  com- 
mon gaol,  or  house  of  correction,  there 
to  be  kept  to  hard  labour  for  sncii  term 


not  exceeding  twelve  cslendar  months  as 
the  convicting  justice  shall  think  fit; 
and  if  such  subsequent  eonvietioB  shall 
take  place  before  two  justicea,  they  aaay 
further  order  the  offender,  if  a  male,  to 
be  once  or  twice  publicly  or  privately 
whipped,  after  the  expiration  of  ftmr  days 
from  the  time  of  such  conviction." 

(r)  By  section  S4  of  7  &  8  6.  IT.  c 
29,  it  is  enacted,  ''That  if  any  pouoa 
ahali  unlawftilly  and  wilfully  take  or  de- 
stroy any  fish  in  any  water  wlilch  shaU 
run  through  or  be  in  any  land  adjoining 
or  belonging  to  the  dwdling-honaeof  any 
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tbere  ntoate,  tlie  prirate  property  of  E.  F.  and  not  Mng  water  mnnlng  throogh 
and  being  in  any  land  adjoining  or  bdonging  to  the  dweiling-bonae  of  the  aaid  B.  F. 
tlie  owner  of  aoeh  water,  eixfish,  called  tront,  of  theyahie  of  one  aUlling,  then  and 
tiiere  being  found,  then  and  there  in  the  said  pond  vnlawfnlly  and  wilfidly  did  take, 
agtinat  the  form  of  the  atatnte  in  that  case  made  and  provided ;  T,  the  aaid  C.  D. 
do  therefore  adjudge  the  said  A.  B.  for  his  said  oifonoe,  to  forfeit  and  pay  the  snm 
of—  povnds  oter  and  abore  the  valoe  of  the  said  fish  so  taken  as  aforesaid ; 
and  the  fortiier  snm  of  one  shilling,  being  the  Tslue  of  the  said  fish ;  and  also  to 
pay  the  sum  of  ten  shillings  for  costs ;  and  in  default  of  immediate  payment  of  the 
iud  suns,  to  be  imprisoned  and  kept  to  hard  labour  in  the  county  gaol  of  the  said 
ooonty  for  the  space  of  — — «  calendar  months,  unless  the  said  sums  shall  be 
MKmer  paid ;  and  I  direct  tliat  the  said  sum  of  ^— ^  pounds  {tkeJbU]  be  paid  to 
J.  K.  one  of  tike  orerseers  of  the  poor  of  the  said  parish  of  — ^—  in  which  the 
said  oilence  was  committed,  to  be  by  him  i^ppUed  according  to  the  proyisions  of  the 
statute  in  that  case  made  and  prorided ;  and  tiiat  the  aaid  sum  of  one  shiUing  sludl 
be  paid  to  the  said  £•  F. ;  and  I  order  that  the  said  sum  of  ten  shillings,  for  costs, 
ihali  be  paid  to  the  said  E.  F.    Qiven,  &c. 


Convietion  an  the  loiter  Clause  of  7  ^  B   O.  IV.  c.  29,  s.  34,  for 
Angling  in  Water  adjoining  to  the  Dwelling' House  of  the  Owner* 

— —  1  Be  it  remembered,  that  on,  &c.  at,  &c,  A.  B.  late  of,  he,  labourer,  is 
to  wit.  J  oonricted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace  for 
tbe  ssid  county,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  ten  in  the 
forenoon  of  the  same  day,  at,  &c.  in  a  certain  dose  adjoining  to  the  dwelling-house 
of  B.  F.  there  situate,  in  a  certain  pond  of  water  there  being,  whereof  the  said  E.  F. 
wu  tiMu  and  these  the  owner,  ten  fish  called  trout,  of  the  price  and  Talue  of  two 
sbiQingB,  then  and  there  being  found,  then  and  there  in  the  said  pond,  by  angling, 
aakiiluUy  and  willUly  did  take,  against  the  form  of  the  statute  in  that  case  made 
and  provided  t  I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  hia  aaid 


psrson  being  the  owner  of  such  water, 
or  having  a  right  of  fishery  thereio, 
ersry  such  offender  shall  be  guilty  of  a 
ndademeanour,  and,  being  convicted 
thereof,  shall  be  punished  accordingly : 
sad  if  any  person  shall  unlawfully  and 
aiUbliy  tiJie  or  destroy  any  fish  in  any 
water  not  being  such  as  aforesaid,  but 
which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of 
fishery,  every  such  offender,  being  con- 
victed thereof  before  a  justice  of  the 
peace,  shall  forfeit  and  pay  over  and 
above  the  value  of  the  fish  taken  or  de- 
stroyed [if  any],  such  sum  of  money, 
aot  ezcMding  five  pounds,  as  to  the 
jastice  shall  seem  meet:  provided  al- 
ways, that  nothing  herein  contained 
ihall  extend  to  any  person  ang^ng  in  the 
(lay  time ;  but  if  any  person  shall,  by 


angling  in  the  day  time,  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to 
take  or  destroy  any  fish  in  any  such 
water  as  first  mentioned,  he  shall,  on 
oonviction  before  a  justice  of  the  peace, 
forfeit  and  pay  any  sum  not  exceeding 
five  pounds ;  and  if  in  any  such  water 
as  last  mentioned,  he  shall,  on  the  like 
conviction,  forfoit  and  pay  any  sum,  not 
ezoeeding  two  pounds,  as  to  the  justice 
shall  seem  meet;  and  if  the  boundary 
of  any  parish,  township,  or  vill  shall 
happen  to  be  in,  or  by  the  side  of,  any 
such  water  as  is  hereinbefore  men- 
tioned, it  shall  be  sufltdent  to  prove  that 
the  offence  was  committed  dther  in  the 
parish,  township,  or  vill  named  in  the 
indictment  or  information,  or  in  any 
parish,  township,  or  vill  adjoining 
thereto. 
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offence,  to  forfeit  and  pay  the  sum  of  -— — *  pounds,  and  alao  to  pay  the  ann  o( 
ten  shillings  for  costs,  and  in  de&olt  of  immediate  payment  to  be  imprisoned  and 
kept  to  hard  labour  in  the  house  of  correction  for  the  said  county  for  the  apace  of 
-^^-^  calendar  months,  unless  the  said  sum  shall  be  sooner  paid  ;  and  I  direct 

that  the  said  sum  of pounds  [Mf  fine]  shall  be  paid  to  J.  K.  one  of  the 

overseers  of  the  poor  of  the  said  parish  of  -^^—  in  which  the  said  offence  was 
committed,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that 
case  made  and  proTided ;  and  I  order  that  the  said  sum  of  ten  shiUingay  for  coats, 
shall  be  paid  to  — ^—  [Me  t«i/brDier].    Giyen,  &c. 


Conviction  on  the  latter  Clause  of  the  same  Section  for  Angling  in 
Water  not  adjoining  to  the  Dwelling- House  of  the  Oumer. 

—  -I  Be  it  remembered,  that  on,  &c.  at,  &c.,  A.  B.  of,  &c.  labourer,  is  con« 
to  wit.  J  Ticted  before  me,  C.  D.  one  of  her  migesty's  justices  of  the  peace  for  the 
said  county,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  fire  in  the  after- 
noon of  the  same  day,  at,  &e.  in  a  certain  pond  of  water,  there  situate,  the  prifate 
property  of  E.  F.  ten  fish,  called  trout,  of  the  Talue  of  two  shillings,  then  there  being 
found,  then  and  there  in  the  said  pond,  by  angling,  unlawfully  and  wilftiUy  did  take, 
against  the  form  of  the  statute  in  that  case  made  and  provided  ;  I,  the  aaid  C.  D. 
do  therefore  adjudge,  &c.  lAdfudieatUm  and  eonelurion  oi  mthe  laei  preeedmt, 
onijf  varying  at  to  the  iumi/or/eited.^ 


Conviction  on  8  H,  VI,  c.  9,  for  a  Forcible  Entry  and  Detainer  of 

Premises  ;  upon  View  by  Justices  (a). 

County  ^1      Be  it  remembered,  that  on  the  ■  day  of  — —  in  the  • 

— —    rje^r  of  the  reign  of  our  sorereign  lady  Queen  Victoria,  at —  in 

to  wit.  J  the  county  of  ^— —  aforesaid,  E.  E.  complaineth  to  us,  E.  B.,  P.  B., 
W.  P.  three  of  the  justices  of  our  said  lady  the  Queen,  assigned  to  keep  the  peace  in 
the  said  county,  and  also  to  hear  and  determine  divers  felonies,  trespasaea,  and  other 
misdemeanours  in  the  said  county  committed,  that  £•  F.  late  of  London,  gentleman, 

J.  B.  late  of  ,  and  D.  M.  late  of ,  into  the  messuage  of  her  the  said 

E.  E.  called  H.  situate  in  the  parish  of  B.  aforesaid  did  enter,  and  her  the  aaid  £.  E. 
out  of  and  from  the  messuage  aforeaaid,  whereof  the  said  E.  E.  at  the  time  of  the 
entry  aforesaid,  was  seised  (6),  as  of  the  freehold  of  her  the  aaid  E.  E.  for  the  term  of 
her  life  \or,  to  her  and  her  heirs  in  her  demesne  as  of  fee]  unlawfiodly  (e)  ejected, 
expelled,  and  the  said  messuage  from  her  the  said  E.  £.  unlawfully  with  atrong  hand 
and  armed  power  do  yet  hold,  and  from  her  detain,  against  the  form  of  the  statute  in 

iuch  case  made  and  provided ;  whereupon  the  said  E.  E.  then,  to  wit,  on  the -^ 

day  of at  the  parish  of  B.  aforesaid,  prayeth  of  us  so  as  aforesaid,  bemg 

(a)  See  2  Bum*s  J.  by  Chitty,  28th  stating  the  quantity  of  esUte,  R.  ▼• 

ed.  908  ;  R.  v.  ElwaU,  Stra.  794 ;  2  Hoare  and  others,  6  M.  &  S.  266. 

lid.  Raym.1514;  3  id.  360;  R.y.  Wil-  (c)  Essential.     See  J2.  v.  WUson,  3 

son,  1  Ad.  &  E.  627 ;  3  Nev.  &  Man.  Nev.  &  Man.  753 ;  it.  v.  Oakley,  4  Ban. 

753  ;  R.  V.  OaJtIey,  4  B.  &  Adol.  307.  &  Ad.  307. 

{b)  This  would  be  sufficient  without 
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jostioet  to  her  in  this  behalf,  that  a  due  remedy  be  proTided  for  her  according  to 
the  form  of  the  statute  aforeaaid,  which  complaint  and  prayer  by  as  the  aforesaid 

juitieei  being  heard,  we,  the  aforesaid and ,  jostices  aforesaid,  to  the 

meisvBge  aforesaid,  personally  have  come  on  the day  of A.D. , 

whaeapon  the  said  £.  F.,  J.  B.,  and  D.  M.,  after  being  duly  summoned  (<I)  to 

answer  the  said  charge,  appeared  before  us  the  said  justices  on  the  said day 

of  A.  D.  ,  at  the  said  messuage  [aeeordmg  to  the  facf],  and  having 

beard  the  said  charge,  declared  that  they  were  not  nor  was  either  of  them  guilty  of 
the  Mid  offence,  [off  did  not  appear  before  us  the  said  justice  pursuant  to  the  said 
rammons ;  or,  did  neglect  and  refuse  to  make  any  defence  against  the  said  charge, 
[at  the  ease  may  be,"]  whereupon  we  the  said  justices  did  proceed  to  examine  into  the 
tmth  of  the  said  charge  against  the  said  £.  F.,  J.  B.,  and  D.  M.,  and  on  the  said 
'  day  of  — ^—  A.D.  — — ,  at  the  parish  aforesaid,  in  the  county  aforesaid, 

one  A.  W.  of  » in  the  county  of  ,  a  credible  witness  in  that  behalf,  upon 

his  oath  duly  administered  to  him  by  us,  deposeth  and  saith  [ff  the  drfendante  or 
say  iff  them  were  preetnt  ettjf]  in  the  presence  of  ,  that,  &c,  [here  etate  the 

eeidenee  ehowing  the  detainer  to  he  wUawJntf  and  at  nearly  aepomble  in  the  worde 
lued  by  the  witneee,  and  if  more  than  one  witnete  be  exanUnedt  eiaie  the  etndeneo 
flioen  by  each  :  or  if  the  d^endant  eottfete,  then  hutead  qfetating  the  evidence. 
My,  "  and  the  said  E.  F.,  J.  B.,  and  D.  M.,  acknowledge  and  Toluntarily  confeu 

the  same  to  be  true.'*]    Therefore,  we  the  said  justices,  on  the  said day  of 

— —  A.D.— ,  at  the  parish  aforesaid,  in  the  county  of — aforesaid,  finding 
sad  seeing  that  the  aforesaid  E.  F.,  J.  B.,  and  D.  M.,  the  aforesaid  messuage  with 
force  and  arms,  unlawfully  with  strong  hand  and  armed  power  do  detain,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  it  manifestly  appearing 
to  us  the  said  justices,  that  the  said  E.  F.,  J.  B.,  and  D.  M.  are  guUty  of  the 
offence  charged  upon  them  as  aforesaid,  as  she  the  said  E.  E.  so  as  aforesaid  hath 
onto  us  complained,  it  is  considered  by  us  the  aforesaid  justices  that  the  aforesaid 
£•  F.,  J.  B.,  and  D.  M.  of  the  detaining  aforesaid  with  strong  hand,  by  our  own 
proper  view  then  and  there  as  aforesaid  had,  are  convicted,  and  every  of  them  is 
convicted  according  to  the  form  of  the  statute  aforesaid  ;  whereupon  we  the  justices 
aforesaid  upon  each  and  every  of  the  aforesaid  E.  F.,  J.  B.,  and  D.  M.  do  set  and 
impose  eeverally  (e)  a  fine  of  10/.  of  good  and  lawful  money  of  Great  Britain,  to  be 
piid  by  each  and  every  of  them  severally  to  our  said  sovereign  lady  the  Queen,  for  the 
said  offence,  and  do  cause  them  and  every  of  them  then  and  there  to  be  arrested,  and 
the  same  E.  F.,  J.  B.,  and  D.  M.  being  convicted,  and  each  and  every  of  them  being 
convicted  upon  our  own  proper  view  of  the  detaining  aforesaid,  with  strong  hand  as 
is  aforeaaid,  by  ua  the  aforesaid  justices  are  committed,  and  each  and  every  of  them 
is  committed  to  the  gaol  of  our  said  lady  the  Queen  at  in  the  county  of 

aforesaid,  being  the  next  gaol  to  the  messuage  aforesaid,  each  of  them  there  to  abide 
respectively  until  he  shall  have  paid  his  several  fine  to  our  aaid  lady  the  Queen,  for 
his  respective  offence  aforesaid,  concerning  which  the  premises  aforesaid  we  do  make 
this  our  record.  In  witness  whereof  we  the  aforesaid  E.  B.,P.  B.,  W.  P.,  the  jus- 
tices aforesaid,  to  this  record  our  hands  and  seals  do  set,  at  the  parish  of  B.  afore* 


(d)  Essential.  E.  515 ;  6  Nev.  &  Man.  67 ;  and  the 

(t)  Co-defendanta  cannot  be  jointly      cases  cited  ante,  p.  892. 
fined.    See  Morgan  v.  Brovmt  4  Ad.  & 
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COVTICTIONS. — FRUIT. 


ttUU  in  tha  oomatj  of  K.  iliBreMiil,  on  tlia 


XMir  of  tho  nipi  of  oar  uid  tororaigii  lady  tho  Qntfln* 


dajof 


in 


P.  B. 
W.  P. 


(L.  •-) 
(U  O 
(L.  •.) 


FRUrr,  &e.  8TBAUN0. 

Conviction  under  7^8  O,  IV.  c,  29,  «.  42,  for  stealing  any  Fruit 
or  Vegetable  growing  in  a  Garden  {/), 


— *-  <!  Be  it  remembered,  thtt  on,  &e.  el,  &e.  A.  B.  of ,  Ac.  labourar,  ie 
fowtf.  J  Tioted  before  me,  C.  D.  one  of  her  mijeety't  jnstioee  of  tlie  peeoe  for  tbe 
iild  ooontf ,  for  that  he  the  said  A.  B.  on,  &e.,  at,  Ate.  twenty  peadiee,  of  the  valae 
of  three  ahiDhift,  the  property  of  B.  F.  in  a  oertaln  garden  of  the  said  B.  F.  then 
iltnate,  dien  and  thera  growing,  then  and  there  in  the  aaid  garden  nnlawfelly  did 
•leal,  take,  and  carry  away,  againat  the  form  of  the  atatnte  in  that  caae  made  aad 
prorided  ;  I,  the  laid  C.  D.  do  therefore  adlfadge  the  aaid  A.B.for  bis  aaid  oAnea, 
to  be  impriaoned  [er,  **  to  be  impriaoned  and  kept  to  bard  labour,"]  in  the  coaaty 
gaol  [er,  honae  of  oorreedon]  of  the  aaid  county  for  the  apaee  of  ealendar 

montha.     [Or,  i/tMe  juaHee  ihkUf  ft  to  k^fliet  afme  imaUad  f^fta^nrnmrnmit «» 

I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said  offence,  to  forfeit 

and  pay  the  sum  of pounds,  over  and  above  the  Yalue  of  the  said  peaches  so 

stolen  as  aforesaid,  and  the  further  sum  of  three  shillings,  being  the  ralne  of  the 
said  peaches,  and  also  to  pay  the  sum  of  five  shillings  for  costs,  and  in  defoolt  ol 
immediate  payment  of  the  said  sums  to  be  imprisoned  in,  &c.  [m  before]  for  the 
space  of  -^-^  calendar  months,  unless  the  said  sums  shall  be  aooner  paid ;  sad  I 

direct  that  the  said  sum  of pounds  ItkeJUui]  be  paid  to  J.  K.  one  of  the 

OYcrseers  of  the  poor  of  the  said  parish  of in  which  the  said  offence  was 

committed,  to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that 
case  made  and  provided,  and  that  the  said  sum  of  three  shillings  shall  be  paid  to  the 
said  E.  F. ;  and  I  order  that  the  said  sum  of  five  shillings  for  costo  shall  be  paid  to 
L.  M.  lik§  eow^lammW}, 


(/)  The  42nd  section  of  7  &  8  6.  IV. 
c.  22,  enacts,  **  that  if  any  person  shall 
steal,  or  shidl  destroy  or  damage  with 
intent  to  steal,  any  plant,  root,  fndt, 
or  vegetable  production  growing  in  any 
garden,  hot-house,  green-house,  or  con- 
servatory, every  such  offender  being 
convicted  thereof  before  a  justice  of  the 
peace,  shall,  at  the  discretion  of  the 
justioe,  either  be  committed  to  the  com- 
mon gaol  or  bouse  of  correction,  there  to 
be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term 


not  exceeding  six  calendar  months,  or 
else  shall  forfeit  and  pay,  over  and  above 
the  value  of  the  artide  or  articles  so 
stolen,  or  the  amount  of  the  li^ury  done, 
such  sum  of  money  not  uiwiiiling  20/« 
aa  to  the  justioe  shall  seem  meet ;  and  n 
any  person  so  convicted  shall  afterwards 
commit  any  of  the  said  offences,  so^ 
offender  shall  be  deemed  guilty  of  fdoajf 
and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  maooer 
as  in  the  case  of  simple  larceny.*' 


COM  vicTiovs. — F  Rurr, 
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Convictions  under  the  same  Section  for  Destroying  or  Damaging  any 
Fruit,  j-c.  tfi  a  Garden,  j-c.  with  intent  to  Steal  the  same. 

[Xa«  tU  Uui  preeediiU,  except  In  tie  deicr^tiom  qfthe  (ffkmee,  whiek  may  he 
/A«t.-]^For  that  he  the  said  A.  B.  on,  &e.  at,  &e.  ten  pine  apples,  the  property  of 
E.  F.  then  and  there  growing  in  a  eertain  hot-houae  of  the  said  B.  F.  there  titnate, 
than  and  there  in  the  said  hot-houie  nnhiwfiillj  did  damage,  with  intent  the  same 
then  tnd  there  nnlawftilly  to  steal,  take,  and  carry  away,  thereby  then  and  there 
deiag  injnry  nnto  the  said  E.  F.  to  the  amount  of  twenty  shillings,  against  the 
form  of  the  statnte  in  that  case  made  and  provided.  [AdJudieaiUm  a»  hrfbre,  either 
M  e  tpeeifie  imprietmrnent  with  or  without  hard  labour,  or  for  payment  of  ^  fine 
end  eof  Iff.] 

Convtctionfor  stealing  Cultivated  Roots  or  Plants  {not  growing  in  a 
Qarden,  Orchard,  or  Nursery  Ground)  under  7^8  G.IV.c.79, 

«.  43  (g). 

^—  1  Be  it  remembered,  that  on,  &e.  at,  &c.  A.  B.  of,  ftc.  la  conncted 
to  ipil.  S  before  me,  C  D.  one  of  her  majesty's  jnatices  of  the  peace  for  the  aaid 
ooonty,  for  that  he  the  aaid  A*  B.  on,  &c.  at,  &e.  one  hundred  cnltivated  planta, 
caQed  Swediah  tnmipa,  commonly  naed  for  the  food  of  man,  of  the  Talne  of  tea 
•billmgs,  the  property  of  E.  F.  in  certain  land  of  the  aaid  B.  F.  then  aitnate,  them 
sad  there  growing,  then  and  there  in  the  aaid  land  nnlawlally  did  ateal,  take,  and 
caixy  away,  againat  the  form,  &c. ;  I,  the  aaid  C.  D.  do  therefore  a4}ndge  the  aaid 
A.  B.  for  hia  said  offianoe,  to  be  impiiaoned  lor,  imprisoned  and  kept  tohard  laboor] 
in  the  connty  gaol  [or,  honae  of  connection]  for  the  apace  of  •— ^^  calendar  montha. 
Gtten,  &c 

(If  the  magiatrate  prefers  giving  to  the  offender  the  option  of  paying  a  line  and 
ooats,  the  adjudication  will  be  aa  ante,  p.  922.) 


(si)  TUa  section  enaeta,  "  That  if  any 
person  ahall  ateal,  or  ahall  deatroy  or 
^•auige  with  intent  to  ateal,  any  cnlti- 
nM  root  or  plant  naed  for  the  food  of 
maa  or  beast,  or  for  diatilling,  or  for 
dyeing,  or  for  or  in  the  oonrae  of  any 
manitfaetnre,  and  growing  in  any  land, 
open  or  indoaed,  not  bdng  a  garden, 
ofchard,  or  nursery  ground,  erery  such 
offender,  being  convicted  before  a  juatice 
of  the  peace,  shall,  at  the  diaeretion  of 
the  jnatice,  either  be  committed  to  the 
common  gaol  or  houae  of  correction, 
there  to  be  imprisoned  only,  or  to  be 
ioiprisoned  and  kept  to  hard  labour  for 
any  term  not  exceeding  one  calendar 
month,  or  else  shall  forfeit  and  pay,  over 
and  above  the  value  of  the  article  or 
articles  so  stolen,  or  the  amount  of  the 
injury  done,  such  sum  of  money,  not  ex- 
ceeding twenty  shilling,  as  to  the  justice 


shall  seem  meet ;  and  in  defeult  of  pay- 
ment thereof,  together  with  the  costs,  if 
ordered,  shall  be  committed  as  aforesdd, 
for  any  time  not  exceeding  one  calendar 
month,  unless  payment  be  sooner  made. 
And  if  any  person  so  convicted  shall 
afterwards  be  guilty  of  any  of  the  said 
offences,  and  shall  be  thereof  convicted 
in  like  manner,  every  sudi  offender  shall 
be  committed  to  the  common  gaol,  or 
house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term  not  exceeding 
six  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  sub- 
sequent conviction  shall  take  place  be- 
fore two  justices,  they  may  forther  order 
the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped  after 
the  expiration  of  four  days  from  the 
time  of  such  conviction." 
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COKVICTIONS. — GAME. 


GAME.— CONVICTIONS  FOR  OFFENCES  UNDER  9  G.  IV.  c.  69  (h). 

Conviction  for  a  First  Offence^  in  being  in  a  Close  at  Night  mth 

an  Engine  to  destroy  Game, 


to  wit. 


}« 


Be  it  remembered,  that  on  the 


day  of 


A.  D.  18-, 


in  the  county  of 


A.  B.  is  oonvicted  before  ne,  G.  H. 


and  J.  K.  eiqairee,  two  of  her  majeity'f  justices  of  the  peace  for  the  said  oountyt 
for  that  he  the  said  A.  B.  within  the  space  of  six  calendar  months  now  last  past  (i), 
in  the  night  of  the  —  day  of  ^-^—  in  the  year  aforesaid,  by  night,  after  the 
expiration  of  the  first  hour  after  sunset,  and  before  the  beginning  of  the  first  hoar 
before  sunrise,  that  is  to  say,  about  the  hour  of  elcYen  of  the  night  of  the  day  afore- 
said, did  by  night  unlawfully  enter  a  eertsin  inclosed  land  situate  in  the  parish  of 
■  in  the  county  aforesaid,  in  the  occupation  of  ,  with  a  gun,  for  the 

purpose  of  taking  and  destroying  game,  that  is  to  say,  partridges  and  pheasants, 
by  night  there  (it),  contrary  to  the  form  of  the  statute  in  such  case  made  and  proridcd. 
And  we  the  said  justices  a4judge  the  said  A.  B.  for  his  oifence  aforesaid,  to  be 
imprisoned  in  the  house  of  correction  at  —  for  the  said  county,  and  there  kept 
to  hard  labour  for  the  period  of  ,  and  at  the  expiration  of  such  period  to  find 

sureties  by  recognisance,  himself  in  the  sum  of  ten  pounds,  and  two  sureties  ia 
the  sum  of  Ikwt  pounds  each,  or  one  surety  in  the  sum  of  ten  pounds,  conditioned 
that  he  the  said  A.  B.  shall  not  so  offend  again  for  the  space  of  one  year  next 
following ;  and  we  further  adjudge  that  the  said  A.  B.  In  case  he  shall  not  find  sash 
sureties  as  aforesaid,  be  further  imprisoned  and  kept  to  hard  labour  for  the  spsce 
of  six  calendar  months,  unless  such  sureties  shsll  be  sooner  ibund.    Giren,  &c. 


(A)  The  principsl  proTisions  of  this 
act  will  be  found  ante.  Chap.  IV.  s.  16, 
where  the  indictments  under  it  are  given. 
The  offence  summarily  punishable  is 
**  entering  or  being  at  night  in  any  place 
unlawfully  with  intent  to  take  game,  with 
any  net,  gun,  or  engine  ;*'  for  the  first 
offence  imprisonment  and  hard  labour 
for  three  months,  and  two  sureties  in  5/. 
or  one  in  10/.  for  one  year  more,  or  in 
default  of  sureties  six  months ;  for  the' 
second  offence  double  punishment  in  all 
respects ;  the  third  offence  a  misdemea- 
nour. The  convictions  are  to  be  before 
two  justices,  and  returned  to  the  sessions. 
An  appeal  is  given,  by  sect.  6,  to  the  next 
genend  or  quarter  sessions,  if  holden 
not  less  than  twelve  days  after  the  day 
of  the  conviction ;  otherwise  to  the  en- 
suing sessions ;  giving  notice  in  writing 
to  the  complainant  of  the  appeal  and  its 
grounds  within  three  days  after  the  con- 


viction, and  seven  dear  days  at  lesst 
before  the  sessions.  The  party  convicted, 
notwithstanding  hia  notice,  must  resuia 
in  custody  till  &e  sessions,  unless  within 
three  days  after  the  conviction  be  enters 
into  a  recognisance  with  a  snfiicieBt 
surety,  before  a  justice,  condittoned  that 
he  will  appear  personally  at  the  sessions 
and  try  the  appeal,  abide  the  judgment, 
and  pay  costs  if  awarded,  on  which  he 
may  be  set  at  liberty.  The  sessions  have 
power  on  the  appeal  to  award  costs  either 
to  the  informer  or  the  appellant ;  to  order 
the  appellant  to  be  punished  aocordiag 
to  the  conviction  if  affirmed;  aadf  to 
issue  process  for  enforcing  their  judg- 
ment, sect.  6.  The  emrtiorari  is  tsken 
away,  sect.  7. 

(f)  The  prosecution  by  conviction  i* 
limited  to  thb  period,  sect.  4, 

{k)  FUtehtr  V.  CtOtkorp,   14  U  J* 
(M.  C.)51.    Ante. 
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Second  Conviction  under  the  same  Section. 

»^    1      Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  is  conTicted  before 
to  wit.    J  us,  L.  M.  and  N.  O.  two  of  her  majeity'a  justices  of  the  peace  for  the 
•lid  connty  of  ,  for  that  he,  on,  &c.  at.  See.  was  conricted  before  E.  F.  and 

6.  H.  two  of  her  majesty's  jnstioes  of  the  peace  for  the  county  of—,  for  that 
he,  on,  &c.  [here  reeiie  the  former  etmvietion,']  and  that  afterwards,  and  while  the 
sud  conrietion  remained  in  full  force,  he  the  said  A.  B.  within  the  space  of  six 
csleodsr  months  now  last  past,  in  the  night,  &c.  [eiate  the  qfenee  aa  in  the  pre" 
eMig  farm\  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 
And  we  the  said  justices  adjudge  the  said  A.  B.  for  his  said  offence,  being  his  second 
offence  as  aforesaid,  to  be  imprisoned  in  the  county  gaol  of  the  said  county  of  ^-^— 
and  there  kept  to  hard  labour,  for  the  period  of  ,  and  at  the  expiration  of 

nich  period  to  find  sureties  by  recognizance,  himself  in  the  sum  of  twenty  pounds, 
ind  two  sureties  in  the  sum  of  ten  pounds  each,  or  one  surety  in  the  sum  of  twenty 
ponnds,  conditioned  that  he  the  said  A.  B.  shall  not  so  offend  again,  for  the  space 
of  two  years  next  following ;  and  we  further  adjudge  the  said  A.  B.  in  case  he 
•hall  not  find  such  sureties  as  aforesaid,  to  be  further  imprisoned  and  kept  to 
hard  labour  for  the  space  of  one  year,  unless  such  sureties  shall  be  sooner  found. 
Giren,  fice. 


INDICTMENT  FOR  THIRD  OFFENCE  AS  A  MISDEMEANOUR, 

JbUe,  CHAPTER  IV.  s.  16. 

C(nmc^€n  on  7  S^  S  G.  I V,  c,  29,  $,  39,  for  taking  Hares  or  Conies 
in  Breeding  Grounds  in  the  Daytime  (/). 

—  1  Be  it  remembered,  that  on,  &c.  at,  &c.  A.  B.  late  of,  &c.  labourer, 
to  wit,  J  is  oouTicted  before  me,  C.  D.  one  of  her  majesty's  justices  of  the  peace 
for  the  said  county,  for  that  he  the  said  A.  B.  on,  &c.  about  the  hour  of  six  of  the 
morning  of  the  same  day,  at,  &c.  in  a  certain  warren  ground  of  £.  F.  there  situate* 
then  lawfully  used  for  the  breeding  and  keeping  of  conies,  three  conies  then  and 
there  being  found,  then  and  there  in  the  said  warren  and  ground  unlawfully  and 
wilfully  did  take,  against  the  form  of  the  statute  in  that  case  made  and  proTided ; 
I,  the  said  C.  D.  do  therefore  adjudge  the  said  A.  B.  for  his  said  offence,  to  for- 
feit and  pay  the  sum  of  ■  pounds,  and  also  to  pay  the  sum  of  •— ^-^  shillings 
for  costs,  and  in  default  of  immediate  payment  to  be  imprisoned  in  the  house  of 
correction  [prf  county  gaol]  of  the  said  county,  and  there  kept  to  hard  labour  for 
the  space  of  — -  calendar  months,  unless  the  said  sums  shall  be  sooner  paid  :  and 

I  direct  that  the  said  sum  of pounds  shall  be  paid  to  £.  F.  one  of  the  orer- 

seen  of  the  poor  of  the  said  parish  of  -*—  in  which  the  said  offence  was  com- 
mitted, to  be  by  him  applied  according  to  the  directions  of  the  statute  in  that  case 
made  and  prorided ;  and  I  order  that  the  sum  of  ■  shillings  for  costs  shall  be 

paid  to  — ^  [the  tif/brmer] .    GriTcn,  &o. 


(J)  See  the  clanse,  ante,  Chap.  IV.  s.      the  night  time,  it  is  a  misdemeanour 
16.    Where  the  offence  is  committed  in      punishable  by  indictment,  anie,  ibid. 
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CONVICT  I01IS.--UAME. 


Conviction  under  the  same  Section  for  setting  Snareejor  tetking  Ham 
or  Conies  in  Warrens  or  Breeding  Grounds. 

—  1  Be  it  ramemberad,  that  on,  &e.  at,  fte.  A.  B.  of»  &c.  Ubovcr,  is 
to  wit,  J  convicted  before  me,  C.  D.  one  of  her  nujeety'a  jnatieee  of  the  poMe 
for  the  said  coiuty,  for  that  he  the  laid  A.  B.  on,  &e.  at,  ftc  in  a  oertain  mmn 
and  groond  of  G.  H.  there  ntaate,  then  lawlUly  wed  fSor  the  breeding  and  ketplBK 
of  conies,  nnlawfoUj  and  wtifoUy  did  set  a  snare  for  the  taking  of  oonifls,  for  the  |iar- 
pose  and  with  the  intent  to  take  oonies  in  the  said  warren  and  ground,  against  As 
form  of  the  statnte  in  that  case  made  and  provided ;  I,  the  said  C.  D.  do 
a4i«dge,  &e.  let  mike  Imt/erm  to  ih9  tutf.] 


Conviction  for  Trespassing  on  Land  in  Pursuit  of  Qame^  or  Wood- 
cocks, ^c.  {I  ^2  W.  TV.  c.  32,  s.  30.     See  the  Form  in  s.  39.) 


Berka,   1 
to  wit.   J 


Be  it  remembered,  tliat  on  the 


day  of 


A.D. 


-.•t 


—  in  the  covnty  of  Berlcs,  A.  O,  is  convicted  before  me,  J.  ?•  QW 
lor,  us,  J.  P.  and  J.  J.  P.  two,  es  tke  ease  m^  rtfuire^  of  her  mijesty*s  jnstioei  of 
the  peace  for  the  said  county,  [upon  the  information  and  prosecution  of  A.  J.]*  (*) 

for  that  he  the  said  A.  O.  did,  on  the day  of  — — ^  [in  the  daytime  of  the 

said  day,  that  is  to  say,  about  [eUvek]  o'clock  in  tlie  forenoon  of  the  same  day]  (si) 
at  the  parish  aforesaid,  in  the  coonty  afoieaaid,  nnlawfoUy  and  wilfnlly  did  conoiit 
a  trespass  on  a  certain  piece  of  land  sitnate  in  the  pariah  and  county  aforesaid,  esOed 
•— ^^  (»),  and  then  and  there  being  in  the  occupation  of  the  said  A.  J.  (e),  by  then 
and  there  nnlawfolly  and  wilfully  entering  and  being  in  the  daytime  aa  afoiesaid,  so 
the  ssid  land  in  search  and  pursuit  of  game  [or,  woodoodca,  snipes,  quails,  land-iail>i 
conies]  without  the  licence  and  consent  of  the  said  A.  J.  (ji),  or  of  any  person  having 


(m)  These  words  within  brackets  are 
not  in  the  form  given  by  s.  39. 

(»)  *'  Certain  land"  wiU  suffice,  with- 
out  naming  it,  or  setting  out  its  abuttals, 
JL  V.  MOIor,  2  DowL  P.  C.  173 ;  but 
see  iZ.  V.  lUdle^,  R.  &  Ry.  515,  ante, 
p.  384. 

(o)  Though  in  this  form  the  occupier 
is  laid  as  the  informer,  any  person  may 
inform  for  an  oifence  under  this  section, 
Middleton  v.  Gate  and  anotker,  8  Ad. 
&  E.  155 ;  3  N.  &  P.  372,  8,  C, 

By  6  &  7  W.  IV.  c.  6&,  s.  9,  upon 
information  made  or  exhibited  before  a 
justice  of  peace  of  any  offenos  punish- 
able by  summary  conviction  on  1  &  2 
W.  lY.  c.  32,  (game  act,)  it  $kaU  not  be 
meeeeeary  tkat  tke  ekarge  eonfotnad  in 
mek  it^onnation  ekonid  he  made  on  tke 
oaik  qftke  informer  orproeeeutorln  such 
case,  provided  that  befors  any  proceed- 
ing shall  be  had  or  taken  upon  such  in- 
formation, either  for  summoning   the 


party  accused,  or  compelling  his  appssr- 
anoe  to  answer  the  same;  the  chaise 
contained  in  such  information  shsll  be 
deposed  to  on  the  oath  of  some  ote 
person  or  persons  being  a  credible  wit- 
ness or  credible  witnesses. 

In  acting  on  this  section,  it  must  q>- 
pear  by  the  information,  or  by  a  seps^ 
rate  deposition,  tliat  before  any  proosed- 
ing  was  taken  upon  the  informsHflBf 
the  charge  contained  in  it  had  been  de- 
posed to  on  the  oath  of  some  other  per- 
son than  the  informer :— or  msgistrttei 
have  no  jurisdiction.  Hty.  v.  Seettt^t 
13  L.  J.  (M.  C.)  58. 

(p)  If  the  occupier  has  saactiooed 
the  trespass,  the  conviction  should 
merely  negative  the  licence  of  the  person 
entitled  to  the  game.  The  p8i1i^|^ 
trespasses  exempted  by  sect.  35,  need 
not  be  negatived  on  the  conviction,  <* 
they  are  the  snl^  of  a  Hetintt  seetioo 
of  the  act. 
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the  ijf ht  of  killiBg  the  game  [or,  woodcoekf ,  &c.]  upon  (raoh  Undf  cootnrj  to  tbe 
Ibnn  of  the  etatate  in  tneh  ease  made  and  piondod. 

And  I  the  Mdd  jutloe  [er,  we»  &e.]  do  a4j«dge  that  tho  aaid  ▲.  O.  ihall  for  hia 
add  offmoa  Ibrfeil  the  mm  of  2L,  together  with  the  asm  of  lOt.  for  ooata ;  and  that 
in  deftalt  of  immediate  payment  of  the  aaid  inms,  he  the  aaid  ▲.  O.  shall  be  impri- 
Kned  [or,  impfiaooad  and  kept  to  hard  labour]  in  tiie  '  of  ■  for  the  apaee 

of  anleas  the  aaid  anma  ahall  be  looner  paid,  and  I  [or,  we]  order  that 


tiie  laid  tnma  shall  be  paid  by  the  said  A.  O.  on  or  before  the 


day  of 


and  in  default  of  payment  on  or  before  that  day,  I  [or,  we]  a4judge  the  aaid  A.  O. 
to  be  imprisoned  [or,  imprisoned  and  kept  to  hard  labour]  in  the  •— ^-^  of  -— *— 
for  the  space  of  —  vnleaa  the  said  earns  shall  be  sooner  paid ;  and  I  [or,  we] 


that  one  moiety  of  the  aaid  sum  of 


[<.t.  fAe/ffnoAy]  shaUbepddto 


A.  J.  the  peraon  who  hath  informed  and  proaecnted  for  the  same,  and  the  other 

moiety  thereof  to  ,  being  one  of  the  orerseers  (g)  of  the  poorof  ,  to  be 

by  him  qiplied  according  to  the  directions  of  tlie  statute  (r)  in  such  case  made  and 

provided ;  and  I  [or,  we]  order  that  the  said  sum  of  -^-^  for  costs  shall  be  paid 

to    ■        the  complainant.    GiTen  under  my  hand  [or,  our  hands]  the  day  and  year 

lint  abore  mentioned* 

J.  P. 

[Or,  J.  P.  &  J.  J.  P.  (a).] 


Conviction  far  Killing  Oame  without  a  Certificate  (1  (f  2  W.  IV, 

c.  32»  s.  23). 

[A»  im  the  preceding  fiirm  to  tk€  eeteriek,} — ^Por  that  the  aaid  A.  O.  on  the 

■  day  of  ■  in  the  year  of  our  Lord ,  at  the  parish  aforesaid,  in  the 

county  aforeaaid,  did  kill  [or  (t)  take]  oertain  game,  to  wit  [two  pertridgee]  "he  the 
nid  A.  O.  not  being  then  and  there  authorised  so  to  do  for  want  of  a  game  eertill. 
eate,  contrary  to  the  statute  in  such  case  made  and  provided,  or  did  [here  epee\f^ 
omf  other  efeeee'\  ;  and  we  do  adjudge  that  the  said  A.  O.  shall  for  the  said  olFenoe 
forfeit  tlM  aum  of  5/.  [or  leet  («),]  and  shall  forthwith  pay  the  sum,  together 
with  the  sum  of  2/.  for  oosts*  and  that  in  delhult,  &c.  [Oomehtde  ee  hefiire.  Am  to 
thkjerm,  eeep.  929,  mote  (/).] 


Conviction  for  using  a  Dog,  Oun,  Sfc.for  Killing  Oame  without  a 
Certificate  (1  3-  2  IT.  IV.  c,  32,  s.  23). 

[Am  in  the  form  last  but  one  preceding  thie  to  the  aeteriek,] — For  that  the  said 
A.  O.  on  the  -^-^  day  of  •— ^^  in  the  year  of  oar  Lord  ,  at  the  parish 


(f )  Or  "  some  other  oiBoer  of  the  pa- 
rish, township,  or  place  (see  6  T.  R. 
538,  R,  T.  Print)  in  which  such  offenoe 
shall  have  been  committed,"  to  be  by 
him  paid  over  to  the  general  uae  of  the 
county,  riding,  or  diviaion,  5  &  6  W. 
IV.  c.  20,  a.  21. 

(r)  Fif.  5  &  6  W.  IV.  c.  20,  s.  20. 

(/)  See  the  form,  1  &  2  W.  IV.  e.  32, 


s.  39,  aa  altered  by  5  &  6  W.  IV.  c.  20, 
a.  20.  Or^he  ▼.  Hoinee,  2  M.  &  W. 
335,  and  2  Bum's  Justice,  by  Chitty, 
28th  ed.  1083,  1084,  1092. 

(0  8ie  in  the  form  given  by  1  &  2 
W.  IV.  c  32,  s.  39. 

(«)  But  this  section  saTea  all  other 
penaltiea  ftir  tiiia  ollbnea,  ineuJrred  under 
the  lawa  of  assessed  taiaa« 


92S 


COIITICTIOKS. — GAME. 


die 


did  vse  a  dog  {or,  a  goii,  net,  eagiiie,  to  wit,  n 
to  wit,  an  instrament  called  ]  for  tiie 

for,  UDiiig,  and  taking  game,  tbe  laid  A.  O.  not  being  then 


Hie 
p*  929. 


ao  to  do  for  want  of  a  game  certificate^  contrary  to  the  statnte 

and  provided ;  and  we  do  adjudge  that  the  said  A.  O.  shall,  for 

Ibilcit  tlie  mm  of  5/.,  and  shall  forthwith  pay  the  said  son, 

snm  of  21.  for  coata,  and  that  in  defanlt,  &c.     [OMdwfe  at  m 

,.  929, «.  (/).] 


HwU,    J  i 


CammeHam  omllf^W.IV.  e.  3*2,  ».  30  j<  37;  and  5  Sc  6  W.  IV. c. 
20,  t.  2 1  ,y«r  Trttpmstag  <m  Waste  of  a  Manor  in  pursuit  of  Conies^ 
smek  Waste  beimg  im  am  Exira- Parochial  Place  (x). 

Cbaoal^  ^  ^  Be  it  reaMmbered,that  on  the  thirtieth  day  of  Angnst,  in  the  year  of 
ov  Lord  oae  thonsand  eight  hundred  and  thirty -aeren,  at  Alringdon, 
the  county  of  Berha,  one  Thomas  Pratt  of  the  parish  of  Saiat 
Aldale,  in  Ae  city  of  Oxford,  tobacconist,  is  couTieted  before  us,  Thomas  DafieU, 
caqaiit,  Charlea  Eyston,  enquire,  and  Bartholomew  Wronghton,  esquire,  three  of 
her  majesty's  jaatieea  of  Hie  peace  for  the  county  of  Berks,  for  that  he  the  said  T. 
P.  £d  on  the  sevcnteendi  day  of  Avgust,  in  the  year  aforesaid,  at  Bagley  Wood,  in 
the  county  of  Boks,  (the  said  Bogiey  Wood  bdng  an  eztra-parochial  place  in  the 
Old  county  of  Berks,)  coaamit  a  trespaaa  by  unlawfully  and  wilfully  entering,  and 
unkwfnDy  and  wilfully  being  (r)  in  tiie  daytime  (that  is  to  say),  between  tiie  boon 
of  four  and  eight  in  the  daytiaae  of  the  said  last-mentioned  days,  upon  certain  land 
the  psiipeitj  of  the  prcadent  and  a^olars  of  Saint  John  Bs|>tist  ooUege»  in  the  ani> 
leraityof  Oxford,  aataate  and  being  at  Bagky  Wood  (a)  aforesaid,  in  the  county  of 
Beika  aforeaaid,  (tlie  said  Bogiey  Wood  being  an  cztFa-parochial  place  in  the  said 
county  of  Boks,)  in  aeardk  and  in  pursuit  of  conies  there  (^),  contrary  to  the  sta- 
tute in  sudi  case  made  and  prorided.  And  we  do  a4judge  that  the  said  T.  P.  shall, 
for  tlie  said  offence,  forfeit  the  sum  of  two  pounds,  and  shall  forthwith  pay  the  ssid 
sum,  together  with  the  sum  of  seven  shiUinga  and  sijqpenoe  for  costs,  and  that  in  de- 
foult  of  imaaediate  payment  of  the  said  sums,  he  the  said  T.  P.  shall  be  impriseaed 
(e)  in  the  house  of  correction  at  Abingdon,  in  the  county  of  Berka,  for  the  space  of 
one  calmdar  month,  unless  the  said  sums  shall  be  sooner  paid.  And  we  direct  that 
one  moiety  of  the  aaid  sum  of  two  pounds  shall  be  paid  to  Thomas  Johnson,  the 
person  who  hath  informed,  and  prosecuted  for  the  same  (d),  and  that  the  other 
BBoiety  thereof  shall  be  paid  to  William  JcAnson,  assessor  and  collector  of  the  laad- 


>f 


(y)  MSS.  Tyr.  1837. 

(z)  This  **en/«rn^  enif  lenif,' 
held  to  be  one  offence,  ML  v.  Meiior, 
2  DowL  P.  C.  176,  Ttanfon,  J. 

(e)  The  place  of  committing  the  tres- 
pass might  be  described  as  certain  land, 
without  giving  it  a  name,  or  aetting  it 
out  with  abuttals,  8,  C.  But  see  p. 
384. 

(k)  SeeJ2if.T.JIfldlcr»and#lcfdb«' 
T.  CkHk9rp,  unit. 


▼.  Seoitom,  p.  926. 

(e)  Or  might  add,  "  and  kept  to  hard 
labour,*'  see  1  &  2  W.  IV.  c  S2.  s.  39. 
See  R,  ▼.  nouUhee,  4  Ad.  &  B.  498, 
503,  504,  ^oef. 

(d)  MiddUtam  r.  Gufe  ef  cf.  8  Ad.  ft 
£.  155;  3  N.  &  P.  372,  8.  C,  deddes 
that  the  infommtion  need  not  be  laid 
by  the  owner  of  the  land,  and  that  any 
penon  may  make  coaqplaint.    See  iliy. 
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tixof  B^ie^  Wood  aforesaid,  in  the  county  of  Berks  aforesaid  (e)f  to  be  by  bim 
applied  ueording  to  the  directions  of  the  statntes  in  such  case  made  and  provided. 
ijid  ve  order  that  the  said  snm  of  seven  sbiliings  and  sixpence  for  costs  shall  be 
piid  to  tho  nid  Thomas  Johnson,  the  complainant. 
GiTen  nnder  our  hands  the  day  and  year  first  above  written, 

T.D. 

B.W. 

C.  B.  (/). 

In  practice,  the  appeal  against  a  conviction  of  this  nature  is  against 
le  legal  occupier,  (who  is  declared  by  the  statute  to  be  the  actual 
:cupier,)  the  infonDer,  and  the  justice  or  justices  (g). 

Certiorari  taken  away  by  Game  Act^  I  ^  2  TF.  IV.  c.  32  (A).]— No 
nmary  conviction  in  pursuance  of  this  act,  or  adjudication  made  on 
peal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
tiorari  or  otherwise  into  any  of  his  majesty *s  superior  courts  of 
3rd ;  and  no  warrant  of  commitment  shall  be  held  void  by  reason 
my  defect  therein,  provided  it  be  therein  alleged  that  it  is  founded 


This  was  rendered  necessary  by 
being  no  overseer  of  the  poor  for 
y  Wood  to  whom  the  moiety  of 
;iialty  conld  be  awarded.  See  1  & 
IV.  c.  32,  8.  37.    Ibid. 

A  conTiction  on  sect.  23  of  this 
tated  that  the  defendant  did,  on, 
» &c.  nee  a  gnn  and  dogs  for  the 
of  game,  he  the  defendant  not 
iQtborized  so  to  do  for  want  of  a 
ertificate,  contrary  to  the  statute 
case  made  and  provided,  and  the 

adjudged  the  defendant  for  his 
ence  to  forfeit  and  pay  3/.  and 
.  6d.  for  coats,  and  in  default  of 
ite  payment  of  the  said  several 
e  the  said  defendant  shall  be 
ed  in  the  house  of  correction 

to  hard  labour  (sect.  38)  at 

pace  of  one  month,  unless  the 
ral  anms  be  sooner  paid ;  and 

that  the  said  snm  of  3/.  shall 
9  W.  J.  one  qfthe  oveneen  of 
of  the  parish  of aforesaid, 

parish  the  said  oifence  was 
1,  to  be  by  him  applied  accord- 
e  direction  of  the  statute  in 
made  and  provided.    And  we 

the  aum  of  IDs.  6d.  for  costs 
lid  to  O.  I.  H.  the  complain- 
tn.  under  our  hands,  See,  I.  H. 


H.,  W.  I.  Held  bad  for  not  complying 
with  5  &  6  W.  IV.  c.  20,  s.  21,  and  a 
▼erdin  against  the  magistrate  for  false 
imprisonment  was  upheld,  Or^ffUh  t. 
Harrki  and  another,  2  M.  &  W.  33d. 

A  party  summarily  convicted  under 
this  act  appealed,  giving  notice  of  se- 
veral ejections  on  the  merits.  By  the 
convietion,  when  returned  to  the  ses- 
sions, it  appeared  that  the  party  was  ad- 
judged to  pay  the  penalty  forthwith,  and 
that  nothing  was  said  of  imprisonment 
in  case  of  delkult.  No  objection  was 
taken  on  this  ground  in  the  notice  of 
appeal  required  by  sect.  44,  nor  did  it 
appear  that  the  appellant  when  he  gave 
the  notice  (three  days  only  after  the 
conviction  took  place),  had  means  of 
knowing  how  it  would  be  framed  when 
drawn  up.  The  sessions  quashed  the 
conviction  on  this  ground,  stating  spe- 
cially in  their  order  that  they  quashed  it 
for  want  of  form  (etr.  on  the  face  of  it, 
per  lAttledaUf  J.) :  bnt  the  court  held, 
that  assuming  the  conviction  to  be  bad 
in  substance,  the  sessions  had  no  power 
to  quaah  it  on  an  objection  of  which  no 
notice  had  been  given.  It.  ▼.  Boultbee, 
4  Ad.  &  E.  498 ;  6  Nev.  &  Man.  26. 

(o)  Stei  Ad.  &  E.  501. 

(A)  Sect.  45. 
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OD  a  convactiooy  and  Ihtfe  be  a  yood  and  tmUd  ooovictkm  to  tmtbtm 
tlMMBe. 

It  is  beM  that  a  eonnction  under  8.  90  of  1  &  2  W.  IT.  c.  32,  b 
still  irremovable  by  certiorari^  notwithstandiog  5  &  6  W.  IV.  c*  20» 
s.  21  (t) :  but  OQ  moving  for  a  haheoM  corpus  to  discharge  a  defeodant 
who  has  beeo  committed  upon  such  a  conviction,  the  court  will  look  at 
a  verified  copy  of  the  conviction  to  see  if  it  is  valid,  so  as  to  support 
the  commitment  (A). 


TRBB8»  WmUBS^  te.  8nALING(l). 

Cwmctumfor  Stealing  Trees,  S^c.ofihe  Value  of  One  Skilliag 

(7  3-8  0.  ir.  c.  29, 1.  39). 

— *  1  B6itremembaed,tliatoB,&e.at,&c.A.B.oi;aiclabcMinr,Me«p 
to  wit.  J  Ticted  before  me  C.  D.one  of  her  majeity't  justices  of  the  peaee  far  the 
add  county,  for  thai  he  the  said  A.  B.  on,  &e.  at,  &c.  one  aah  tree  of  the  vahe  of 
two  ihiDings,  one  laarel  ahmb  of  the  vahie  of  two  ahflUngs,  and  one  oek  aapHiig  af 
the  vahM  of  one  ahOliBg,  the  jwopeit^  of  E.  F.  then  and  thero  gremiag,  nnkwAdly 
did  ateal,  take,  and  carry  away,  against  the  form  of  the  statute  in  tliat  oaM  auds 
and  provided ;  I,  the  laid  C.  D.  do  therefore  adjudge  the  aaid  A.  B.  for  his  end 

offence,  to  forfeit  and  pay  the  asm  of ponada  over  and  abova  the  valna  of  the 

■aid  tree,  alinih,  and  sapling  ao  stolen  at  aforesaid,  and  the  foither  ansa  of  fiaa 
ahillings,  being  the  valae  of  the  aaid  tvae,  ahrab,  and  aapUng  ao  atokn  aa  aftnaiidr 
and  alao  to  pay  tlie  anm  of  two  shiffingv  for  ooata,  and  in  defaalt  of  isBmedfaftB  pay- 
ment of  the  aaid  nms  to  be  imprisoned  and  kept  to  hard  laboor  in  the  eematf  gaal 
[or,  lionse  of  ooneeCion]  of  the  aaid  eonnty,for  the  apeoe  of  -^— >  ealnadai 
nnleas  the  aaid  BUM  ah^  be  aeener  paid ;  and  I  dinee  thai  the  aaid  am  of - 
pennda  ltkejlmti\  ahall  be  peid  to  J.  K.  one  of  the  oveneers  of  the  poor  of  ^  «ii 
pariah  of  — -  in  wliich  the  said  offence  waa  committed,  to  be  by  him  appliad  aa- 
cording  to  the  diiection  of  tha  atatnte  in  that  eaae  aaade  Md  provided;  and  Aat 
the  aaid  anm  of  ftve  duUiqga,  the  aahae  of  the  aaid  tree,  ahrih,  mid  aapftig* » 
alolen  aa  afoieaaid,  ahall  be  paid  to  the  aaid  O.  F. ;  and  I  order  that  the  aaid  sam  of 
two  ahillinga  for  ooata  ahall  be  paid  to  G.  H.  [/As  epn^pMncnl].    Giv«n»te. 


Contiction  on  the  same  Section  for  Cutting  TVscs,  Skruie^  |fe.  miik 

inieni  to  Steal. 


to  wit.    J 


Be  it  remembered,  tliat  on,  &e.  at,  &o.  A.  B.  of,te»  laheaisr,  ia  aan- 
vieled  before  me  C.  D.  oas  of  her  Bugeaty^s  jnslieee  of  the  pnase  fer  tlM 


(0  See  JL  V.  Sester.i  DowL  P.  C.  AdoL  382;  Denaon'sG.  L.  1». 

589.  (0  See  7  fc  8G.  IV.e.  »,  s.«t»t 

W  Per  TVimlen,  J.,  in  R.  v.  JtfMfor,  40 ;  ealt. 
2  D.  P.  C.  176;  and  aocdnan.  1  B.  & 
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JiU  eoanty,  for  that  ha  tiw  laid  C.  D.  on,  &c.  st,  &c.  one  asb  tree,  one  Imnrd 

Arab,  and  one  odr  saidlng,  tile  property  of  E.  F.  then  end  tliere  growing,  nnUw- 

Mf  dfafflit  md  damage,  wifli  intent  the  same  then  and  there  to  iteal,  take,  and 

corj  mnf,  thereby  then  and  there  doing  injury  nnto  the  said  E.  F.  to  the  amount 

of  life  ihiDfaigg,  againat  the  form  of  the  statnte  in  that  cue  made  and  protfded  ;  I, 

tfefiid  CD. do  therefore  a4]ndge  the  aaid  A.  B.  for  hia  aaid  olhnee,  to  forfeit  and 

pay  the  mm  of  ^—  pounds  ovea  and  above  the  amount  of  the  iijury  ao  done  aa 

aforenid,  and  the  further  sum  of  five  shillings,  being  the  amount  of  the  said  iajwyi 

ind  alBo  to  pay  the  sum  of  two  shillings  for  costs,  and  in  ddhult,  &c.     IFkrther 

a^Meotum,  atimike  last  form]. 


Conviction  for  a  Second  Offence  under  the  same  Section. 

[State  tha  pjftmet  tmmaiiateljf  charged,  a»  m  the  preceding  J^mn,  tfithe  damage 
tg  with  tnieat  to  tteali  or  ae  in  the  next  preceding  form  if  it  he  steating,  and  then 
^oceed:"] — ^And  it  is  now  proTod  befbre  me  the  said  C.  D.  that  the  said  A.  B.  waa 
iretofore,  on,  &c.  duly  conTicted  before  G.  H.  one  of  her  majesty's  justices  of  the 

ace  for  the  county  of ,  for  that  he  the  said  A.  B.  on,  &c.  at,  &e.  [Aere  state 

fjfreviouM  offence  ae  in  the  former  eoneie/io*,]  and  the  said  C.  D.  was  thereupon 
'odged  for  his  said  last-mentioned  oiTenoe  to  forfeit  and  pay,  &c.  [here  eet  out  the 
ndieaiian  qfthefonnar  comriction']  :  I,  the  said  C.  D.  do  therefore  adjudge  the 
1  A.  B.  for  such  his  said  second  offence,  of  which  he  is  now  conTicted,  to  be  im- 

H>ned  in  the  house  of  correction  of  the  said  county  of ,  and  there  kept  to 

i  Jaboor  for  the  space  of  —  calendar  months.    GiYon,  ftc. 


VAGRANCY. 

7eneralform  of  Conviction  given  by  5  G.  JK.  c.  83,  «.  17  (m). 

Be  it  remembered,  that  on  the day  of in  the  year  of  our  Lord 

—  at  — — •  in  the  county  of  — — ,  A.  B.  is  convicted  before  me  J.  P. 


} 


f  her  majesty's  justices  of  the  peace  in  and  for  the  said  county,  of  being  an  idle 
mopdexlj  person  [or,  **  a  rogue  and  Tagabond,"  or,  *'  an  incorrigible  rogue,"  at 
me  neap  de]  within  the  intent  and  meaning  of  the  statute  made  In  the  fifth 
>/  tlia  reign  of  hia  majesty  King  George  the  Fourth,  intituled  "An  aet  for 
niabment  of  idle  and  disorderly  persons,  and  roguea  and  Tagabonds,  in  that 


See  the  anbatance  of  the  provi- 
f  time  Vagrant  Act,  aa  to  the  so- 
BjMses  of  offenders,  ante,  p.  606,  et 
oder  the  former  vagrant  acts,  the 
ione  were  long  and  special;  but 
t  wkct  given  £e  above  aummary 
l&icli  may  easfly  be  adapted  to 
rti<?«ilar  caue,  by  observing  the 
ralea  for  the  statement  of  the 
ilreedj  gi^en. 

to  state  whether  the 


offence  waa  proved  by  view,  confession, 
or  witnesses,  though  5  G.  IV.  c.  83,  s. 
3,  gives  the  justice  power  to  convict  only 
on  Tiew,  confession,  or  oath  of  a  witness ; 
and  it  suffices  to  allege  that  defendant 
wilfully  ref^ised  to  maintain  hie  familg 
(being  able  to  do  so),  whereby  A.  N.  his 
wife  whom  he  was  bound  to  maintain, 
became  chargeable,  &e.  without  alleging 
more  directly  a  refiisal  to  maintain  hie 
w\fe,  Niaem  v.  IfoMMg,  1  Q.  B.  747. 

3o2 


OOVYICTtOVS. — TAOftAVCT. 


s"  ^itfon7,forthttihaiaidiuB.0D, 
h^fwt  Off  ma§iairwi€\.    And  for  wUcb  nid 

to  be  ***—■ *s**»^  to  the  bone  of  oometkm  at ^ 

for  die  ipece  of [or,  "  imta  the  next  genenl 


eS^  «Bd  immiteriel,  1  0.  B.  747, 1 U. 
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CHAPTER  XIII. 

OF  THE  TERMINATION  OF  THE  GENERAL  QUARTER  SESSIONS 
OP  THE  PEACE:— AND  OP  MATTERS  INCIDENT  TO  OR  ARISING 
OUT  OF  ITS  PROCEEDINGS. 


SECTIONS. 

L-*Qfihe  Termbmiion  iff  ike  Smkm,  p.  933. 
11,^0/ Biferenee  to  JudgM  qf  AjuUe  or  th€  Otmri  qf  Qnceii't  Bmith  on  a  ^«- 

eial  Coitt  p.  934. 
W.'^OfBemovdl  qfPrqe€edmff$  hy  Certiorari,  p.  947. 
IV.— 0/(Sw/*,p.  970. 
y.^QfOutlawy,  p.  985. 
1.— (^Ptfrdm,  p.  988. 
L'-QfSitreatM,  p.  994. 
l.--QfJteitituiion,  p.  998. 


SECTION  I. 

Of  the  Termination  of  Sessions. 

rmination — Adjoummeni.] — ^AU  sessions  are  terminated,  as  of 
e,  by  the  departure  of  the  justices,  the  constituted  authorities 
bich  they  are  holden;  unless  thej  are  previously  prolonged  by 
mment,  proclaimed  in  the  presence  of  at  least  two  justices  (a), 
'e  have  seen  that  such  adjournment  ought  not  to  be  made  to  a 
3yond  that  fixed  for  the  meeting  of  the  next  original  session,  for 
,  a  judgement  at  such  adjourned  session  will  be  reversed (6). 

frin^  Judgments  during  the  Session,] — The  whole  session  is.con- 
i  in   laie  as  one  day,  and  accordingly,  all  the  proceedings  have 

.   ▼•  JB^milaneff,  6  C.  &  P.  90 ;      As  to  the  caption  of  indlctmenti;  orden, 

&c.  made  at  adjourned  leasion,  see  Index, 
▼.    Grinee,  19  Vin.  Abr.  358.      tit.  Caption. 
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reference  to  the  firgt  day,  and  the  justices  may,  during  its  continu- 
ance (c),  as  we  have  seen  (</),  annul  their  former  order  made  in  the 
same  session :  but  this  is  a  power  to  be  exercised  with  delicacy  and 
discretion,  for  if  enforced  by  a  fresh  accession  of  justices,  in  the  spirit 
of  party  or  other  unbecoming  manner,  aa  information  would  be  granted 
against  those  of  them  who  were  concerned  in  the  transaction  (e).    It 
necessarily  follows  from  what  has  been  advanced,  that  as  the  power  of 
the  court  expires  at  the  conclusion  of  its  sitting,  no  order  there  made 
can  be  reviewed,  or  placed  in  any  new  situalion,  at  ai^  subsequent 
session,  unless  kept  open  by  adjournment  of  the  session  itself  (y). 


Re/erring  Questions  to  Superior  7Vt&«iia/.] — But  besides  these 
means  by  which  the  justices  may,  purely  of  their  own  authority,  pro- 
crastinate their  decisions  on  all  subjects,  there  are  other  modes  by 
which  any  question  of  legal  difficulty  may  be  referred  by  the  justices, 
of  their  owa  authority,  to  the  opinion  of  a  superior  tribunal ;  as  by 
reference  of  the  whole  case  or  a  particular  point  in  it  (^r),  to  the  next 
judges  of  assize,  or  by  stating  the  special  circumstances  of  the  case, 
for  the  consideration  of  the  court  of  queen's  bench,  as  to  its  legal 
effect. 

Besides  these  modes  originating  with  the  sessions  thenudves  for 
taking  the  opinion  of  a  higher  tribunal,  the  paramount  writ  of  certiorari 
will,  at  the  instance  of  either  party,  in  various  stages  of  proceedings 
in  which  it  is  not  taken  away  by  statute,  withdraw  the  cognixance  of 
them  to  the  court  of  queen*s  bench. 


SECTION  IL 

Of  Refxrekce  to  a  Judge  op  Assize,  or  the  Court  or  Quxev*s 

Bench  ok  a  Special  Case. 

Power  and  Duty  of  Sessions  tn  respect  of  granting  Special  Cases.] 
•^Though,  as  we  have  seen,  the  quarter  sessions  cannot  ddegate  their 
judicial  authority,  they  may  give  judgment  on  any  appeal,  e.  g,y  for 
confirming  or  quashing  the  rate,  order,  conviction,  dec,  subject  to  a 


(e)  JL  V.  Ldc^Hershirt  (Juttiee»),  1  (d)  Jnt;  p.  74,  620. 

M.  &  8.  442 ;  8t.  Andrtw,  Holbom^  (e)  2  Nolan,  4th  ad.  536,  546. 

«Dd  St.  Ckmemt  Dmn,  Salk.  494,  606,  (/)  Ante,  p.  74 ;  Ootl^M  m  Ottk- 

S.C,    See  alto  mtie,  p.  75 ;  and  Tkom-  JUld  ▼.  Basted  (Ink.),  Salk.  477. 
Jey  ▼.  Fleetwood,  Stra.  383.  (f  )  M.  ▼.  Ts^gMU  2  Bwrr.  S.  C.  57. 
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qneiftl  ttetenent  of  tlie  feeu  far  the  opinion  of  tbe  judge  of  a88«Ee(&), 
or  of  the  coort  of  queen's  bench,  ns  to  the  law  resuking  from  them ; 
tios  hifiDj;  the  ultimate  event  to  depend  on  the  judgment  of  that 
court  (0. 

Subject  to  the  question  whedier  the  c%T^arwr\  necessary  to  remove 
tlie  order,  Ac  is  taken  away  in  the  particular  instance  by  statute  (A), 
(lie  fame seftioQS  which  adjudge  on  the  appeal  (/)»  may  grant  a  special 
:aie  at  the  request  or  wi&ont  consent  of  the  parties  (m),  whenever 
I  reaaooable  doubt  exists  in  the  minds  of  a  majority  of  the  justices  on 
be  lubject  disputed  («.  g,  the  sufficiency  of  grounds  of  appeal),  but 
^ooU  retee  it  where  they  are  so  satisfied  that  they  think  they  ought  to 
HsdiikgamiA  either  party  (n),  or  believe  ^e  application  for  the  case  to 
I  fooflded  on  obstinacy  or  a  sphrit  of  litigation  (o)  ;  or  where  it  would 
!  useless  to  draw  up  the  case,  the  certiorari  being  taken  away  (/>). 
As  (D  the  propriety  of  granting  or  refusiag  a  special  case.  Lord  Hard- 


I)  lliii  WM  the  tribunal  oommonly 
vied  to  in  early  tiaiw;  tha  appeal 
idjoumed  and  the  facta  in  dispnte 
iailj  atated  in  the  order  of  aeasiona, 
ih  waaqonahedor  confirmed  acoordiag 
te  order  of  the  judge  of  aaaixe.  See 
•Ian,  558, 4th  ed. ;  4  Bom,  29tli  ed. 
.  Or,  as  it  laemi  firoai  the  judgaaeat 
ro^yn,  J.,  in  H.  t.  Tt^wd^  Burr. 
63,  the  aingle  point  of  law  in  dis- 
raaatated;  botaeeperJSEaniNifelt, 
r  ibid. 

a  practioe  ia  dianaed,  for  which 
B  oMay  maona  might  be  aaaigned. 
!iief  reason  probablj  waa,  that  the 
»n  of  the  judge,  when  the  time 
I  to  par  form  the  more  impOTtant 
ss  of  the  county  admitted  of  ita 
obtained  (which  waa  not  alwaja 
w,  it.  ▼.  Ttdfird^  Burr.  S.  C. 
^  not  final,  ualeea  there  waa  a 
it  conaent  of  both  partiea,  aa  by 
rgning^  the  eaae  by  oounael,  Sbc. 
I  T.  XeyilanJ,  Stra.  903.  In  it. 
loia^f,  B«rr.  S.  C.  793,  after  the 
id  heard  <»OQnael,  and  given  hia 
in  writing,  the  court  aidd  it  waa 
proper  to  take  up  the  matter 
id  refhaed  to  go  into  the  matter 
ingr  the  order  of  aeaaiona  made 
Role  for  ao  doing  diacharged. 
any  iaportant  appeab  in  which 
»r  18  depiiTed  of  the  common 
idy  ckf  cef«o>ari'  will  probably 
the  reTiral  of  thia  moda  of  ob- 
ke  opinion  of  a  higher  tribunaL 


{f)  Beg,  T.  J$loile-o»-7VeNf  (/aA.)»  13 
L.J.  (M.  C.)41. 

{k)  R.  Y.  Allen,  15  Eaat,  333.  See 
10  B.  ft  C.  163 ;  1  B.  ft  Adol.  113.  Aa 
to  convietiona  aee  per  Le  Ulaac,  J.,  H. 
▼.  All€»t  15  Eaat,  346,  and  other  caaea, 
Paley,  3rd  ed.  301. 

Whetlier  the  esHloroH  ia  loat,  most 
depend  on  the  wording  of  each  act, 
wUch,  aa  we  have  aeen,  muat  be  ezpreaa 
to  have  thia  effeet.  In  B.  ▼.  Middhux 
{Jtuiieu),  8  D.  ft  R.  117,  a  local  act 
prevented  the  removal  by  certiorari  of 
any  "  rate,  proceeding,  oosviotion,  ma^ 
ter,  or  thhtg"  TindMl  moved  for  a 
certiorari  to  remove  into  K.  B.  a  epedal 
eaee  which  tiie  aeaaiona  had  granted,  bat 
the  court  aaid  the  language  of  the  section 
waa  too  strong  to  be  got  over,  being 
clearly  oomprehenaive  enough  to  embrace 
a  apedal  eaae  aa  a  *<  /My,''  and  refuaed 
the  motion. 

(I)  No  aubaequeat  (original)  aesaion 
can  grant  a  apedal  eaae,  JSL  v.  MUckael* 
etone  Vedoee,  2  Not  4Ui  ed.  500. 

(m)  It.  V.  Smuea  {Jmetioee),  2  NoL 
4th  ed.  558. 

(a)  See  per  Patteeon,  J.,  3  Q.  B. 
820 ;  Reg.  v.  Keeteven  (Jueticee)  ;  and 
R.  V.  Middleeea  (/aaliMv),  8  D.  ft  R. 
117,  ante. 

(e)  See  per  Bayisy,  J.,  in  Jt.  v.  Bar- 
bach,  1  M.  ft  S.  376,  and  JR.  v.  Dartey 
Akbey,  14  Beat,  285. 

(p)  See  R.  V.  MiddUeaa  (Jmeiieet),  8 
D.  ft  R.  117,  aaft. 
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wicke  has  said  (g\  <'  It  has  been  much  wished  that  a  bill  of  ezceptioiis 
would  lie  to  the  justices  at  their  sessions,  because  otherwise  it  may 
sometimes  happen  that  they  may  determine  in  an  arbitrary  manner, 
contrary  to  the  resolutions  of  the  courts  of  law.  For  if,  when  the 
matter  is  doubtful^  they  will  not  state  the  facts  specially,  though  re- 
quested to  do  so,  this  is  very  blameable  conduct  in  them,  and  it  is  to 
be  wished  that  it  might  be  avoided."  He  also  added,  *'  It  is  a  thing 
very  much  to  be  censured  and  discommended,  when  an  inferior  juris- 
diction endeavours  to  preclude  parties  from  an  opportunity  of  applying 
to  a  superior.*' 

The  court  of  queen's  bench  has  not  general  jurisdiction  as  a  court  of 
error  to  review  the  judgments  or  orders  of  sessions  in  subject-matters 
over  which  they  have  jurisdiction  (r),  unless  a  defect  appears  on  the 
face  of  them  when  removed  by  certiorari  («),  or  unless  the  sessions  was 
improperly  constituted  from  a  majority  of  the  justices  who  voted  on  the 
successful  side  being  interested  (t) ;  nor  will  the  court  above  interfere  by 
way  of  granting  a  new  trial  for  improper  rejection  or  reception  of  evi- 
dence, no  case  being  reserved  («).  But  it  will  act  in  aid  of  the  sessions 
by  taking  cognizance  of  a  special  case  sent  up  from  thence  for  their 
opinion,  and  accompanying  the  order,  conviction,  dec.  appealed  against, 
when  these  last  are  removable  and  removed  by  certiorari.  It  is  in  this 
way  only  that  it  will  overrule  a  judgment  of  the  sessions  in  an  appeal, 
where  it  appears  requisite  to  do  so  (x). 

The  summary  jurisdiction  of  the  justices  over  the  civil  business  <^  the 
sessions,  places  them  in  the  situation  of  jurors  as  well  as  judges,  calling 
on  them  as  jurors  to  elicit  the  facts  from  the  evidence,  and  as  judges  to 
apply  and  declare  the  law  resulting  from  the  facts.  On  this  accoant, 
sessions  are  not  compellable  to  grant  a  special  case  (y) ;  for  such  a  case 


(9)  R,  ▼.  Preaton*mi'tk9'HiUt  Burr. 
Sett.  C.  77;  and  see  anUt,  p.  651,  tt$€q. 

(r)  R.  ▼.  MommouthMhire  (JuMtiee*)^  8 
B.  Sc  C.  137 ;  S,  C,  nom.  R,  y.  U»ket  2 
M.  &  Ry.  172,  cited  and  acted  on  in 
Reg.  V.  Chnhire  (Juitieei),  8  Ad.  &  E. 
398;  1  P.  &  D.  89.  See  1  Ventrii, 
210.  As  to  numdamui  to  erase  an  entry 
In  a  court  of  quarter  sessions,  see  5  Q. 
B.  1. 

(«)  See  Rig,  ▼.  Cottingham  (Ink.),  2 
Ad.  &  £.  250 ;  Reg.  ▼.  Read,  9  Ad.  & 
E.  619 ;  R.  ▼•  Leieeeterekire  {Juitieee), 
1  M.  &  S.  446 ;  R.  t.  Jamee,  2  M.  & 
S.  321,  ante,  Chap.  IX.  sect.  4,  22.  ▼. 
O11//011,  Bnrr.  S.  C.  64. 

(/)  Reg.  ▼.  Cheltenham  Paving  Com" 


mietionere,  I  Q.B.  476.  Order  qvasbed 
on  remoTsl  by  certiorari,  and  see  Comb. 
285. 

(tt)  See  ante,  p.  651.  R.  w.  FrieUon 
(^lA.),  5  B.  &  Ad.  597  ;  S.  P.  in  3  O.  B. 
819,  and  Reg.  r.  Keeteven  (Ink.),  o?er- 
rnling  2  Q.  B.  325,  331,  are  instances 
to  the  contrary. 

(x)  R.  Y.  AUen,  15  East,  233;  it.  ▼• 
Canutrvonekire  (Juttieee),  4  B.  &  Aid. 
86 ;  Pratt  ex  parte,  7  Ad.  &  E.  423 ;  2 
N.  &  P.  102,  8.  C.i  JR.  ▼.  Ckmberiaad 
(Juetieee),  4  Ad.  &  E.  695 ;  5  N.  &  M. 
578. 

(jf)  R,  ▼.  Jarvin  (or  parte  Ink.),  9  D. 
P.  C.  120,  Patteeon,  J. 


THE  COURT   OF   QUEEN  S   BEVCU. 


937 


mutt  alirays  depend  on  particular  facts  which  it  is  the  exclusive  pro- 
rioce  of  sessions  to  find  ;  so  that  if  they  refuse  it,  the  particular  state  of 
&ct8  which  would  be  said  to  prove  their  determination  to  be  against  law, 
cannot  appear  to  the  court  above  to  be  so  (z). 

The  only  matter  which  the  sessions  can  send  to  the  court  of  queen's 
bench  is  their  authority  to  judge  of  the  law  (a) ;  from  whence  it  follows 
'.ht  coQciasioDS  drawn  from  the  assertions  of  the  witnesses  at  the  hear- 
Dg,  must  be  specifically  stated  in  a  case  as  facts  found  by  the  ses* 
[0D8(^),  for  merely  stating  the  testimony  or  documents  from  which 
bose  facts  were  or  might  have  been  deduced,  would  leave  the  court 
bove  to  draw  the  inference  which  the  justices  below  ought  to  have 
}De(c). 

This  rule  is  most  important  to  be  observed,  as  the  neglect  of  it  will 
ten  occasion  a  case  to  be  sent  back  to  the  sessions  to  be  re-stated. 
wi7/  therefore  receive  a  few  examples  by  way  of  illustration. 
Where  on  an  appeal  respecting  a  pauper's  settlement,  the  question 
iends  on  an  equivocal  hiring,  or  a  doubtful  service  for  a  year,  the 
t  of  hiring  or  service  is  to  be  found  by  the  sessions  one  way  or 
?r,  from  the  evidence,  such  as  it  may  be ;  and  stating  the  evidence 
f  without  drawing  the  conclusion  will  not  suffice  {d).  So  whether 
aster  g^ve  a  particular  consent  to  his  apprentice  to  serve  a  third 
on,  is  a  matter  of  &ct,  which,  let  it  rest  on  ever  so  ambiguous 
nony,  must  be  found  one  way  or  other,  and  not  left  doubtful  on 
ace  of  the  case  (e).  For  the  same  reason,  in  a  question  of  service 
r  a  hiring,  the  sessions  must  find  whether  the  service  was  dispensed 
or  the  contract  dissolved  (f).    Again,  on  a  claim  of  settlement 


n.  ▼.  OuUon,  Burr.  Set.  C.  64,  2 
5,  4 til  ed.,  and  lee  cues,  an/e,  p. 

The  coart  above  will  hold  itself 
led  bjr  a  fact  found  by  the  ses- 
as,  e.  ff.  that  the  appellant  wai 
\T  of  the  property  in  question, 
HurdUn  3  T.  R.  497 ;  that  the 
1  and  not  the  tenant  was  the 
itended  to  be  rated,  R.  t.  Aim- 
T.  R.  240 ;  R.  t.  Folkttone,  3 
505  ;  that  the  governor  of  the 
lae  waa  an  annual  office,  R,  t. 
r,  1  Eaat,  83,  &c.  &c. 
ee  p.  944,  R.  v.  8t.  Cuihbert, 
•  B.  Sc  Ad.  939,  3  N.  &  M.  100 ; 
ariiey^  Burr.  Sett.  C.  120 ;  R. 
^tan,  1  MTila.  74.  Special  orders 
tis  are  considered  in  the  natore 
I  yerdicts  gnoadAoc,  R,  t.  Mart" 
B  Ck>mb«rbach,  285,  286. 


(c)  R.  T.  X^M,  5  T.  R.  327 ;  R.  v. 
Botteqford,  4  B.  &  C.  84 ;  6  Dowl.  & 
Ry.  99.  See  R.  t.  Ardingt(m,poMtt  p.  139. 

It  is  sufficient  if  the  sessions  state, 
that  it  e^eart  to  them  that  the  pauper 
was  bound,  R,  t.  Baxt  Knoyle,  2  Bott, 
644 .  If  the  ordinary  meaning  of  a  term 
ia  displaced  by  a  local  acceptation,  the 
sessions  must  explain  the  latter,  or  effect 
will  be  given  to  the  first,  eyen  to  the 
quashing  their  order,  R.  v.  Thomhamf 
6  B.  &  C.  733,  on  the  meaning  of  **  ewet 
going  :**  R.  ▼.  North  Bedbum,  Cald.  Ca. 
452,  on  that  of  "i«ndsell  Colliery." 

(d)  R,  v.  Bray,  Burr.  S.  C.  686,  per 
Lord  Mantfield:  and  see  R,  ▼.  Grtat 
WUhford,  4  Ad.  &  E.  216 ;  5  N.  &  M. 
540,  8.  C. 

(e)  R,  v.  Shebbear,  1  East,  R.  73. 
(/)  U.  V.  St.  Peter,  Norwich,  8  T.  R. 

477. 
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by  letideaoe  on  an  estate,  die  aetnoat  OHist  alate  die  bleiett  mtitk 
die  pauper  took,  wfaedier  he  came  in  by  descent  or  psndiaK,  and  if 
the  latter,  the  price  of  rach  purchase  (g) ;  that  so  it  aaay  appear  oa 
the  face  of  the  case,  whether  it  was  auch  a  paichase  aa  would  coofcr  a 
settlement.  Frauds,  whether  affecting  the  parties  meiely ,  or  the  gaiaing 
a  settlement  in  the  parish  sought  to  be  burdened,  ace  &cts  whidi  Bunt 
be  considered  and  adjudicated  on  by  the  sessions  (A) ;  and  being  fiids, 
must  be  specifically  found  and  staled  accordingly  (»)•  For  it  is  not 
enough  to  state  evt^aes,  though  clearly  leading  to  the  most  palpable 
conclusion  of  fraud,  if  the  court  above  is  left  to  dnw  that  coa- 
chision  (A). 

In  some  cases  the  evidence  itself,  at  well  a$  the  hct  or  condnsioa 
drawn  from  it,  have  both  been  stated,  which  course  appears  erroneoos, 
as  it  tends  to  the  obvious  inconvenience  in  point  of  practice,  that  if  the 
court  above  should  diffisr  from  the  sessions  as  to  their  conclusion,  tbey 
coaid  not  r^;ular]y  interfere,  and  thua  in  appearance  an  opinion  is  asked 
from  them  which  they  cannot  judicially  give  (/)•  Further,  sc scions  are 
not  merely  to  refer  to  the  court  a  mere  question  of  fact,  and  ask  their 
opinion  as  a  jury  on  it,  but  are  to  draw  conclusions  and  form  an  opinioa 
from  the  evidence  before  them,e.  g.  whether  or  not  there  was  a  oootiact 
of  hiring  or  apprenticeship.  Having  so  done,  they  may  ask  the  opioioQ 
of  the  court  above,  whether  the  &ct8  stated,  and  which  led  them  to  die 
judgment  they  have  formed,  were  sufficient  to  warrant  the  concluiioB 
arrived  at  (m).  However,  where  they  do  both,  tTta.  state  facts  and  draw 
conclusions  from  them,  the  court  will  not  in  g^eral  disturb  the  finding, 
unless  the  case  shows  it  to  have  been  without,  or  contrary  to,  evi- 
dence (n). 


s 


R.  ▼.  WerhUugiom,  1  T.  R.  841. 

^)  Seg.  y.  Bmmaim  {Btk.),  7  Ad.& 
£.858;  3NeY.&  P.  167;  ILy.0ra9e§- 
ead,  3  B.  Sc  Ad.  243.  The  old  rule  wai 
confined  to  fnndi  on  the  piriih,  It.  ▼• 
7V4/bytr,  Bur.  S.  C.  57.  See  4  Ad.  Sc 
Ea  211  219. 

(0  it.  t.  iSI.  CtUkbert,  WtOt,  5  B. 
&  Adol.  939;  A  C.  3  N.  Sc  H.  100; 
n.  T.  T^Umgkmm,  1  B.  &  Adol.  180. 
Whether  iJie  fraud  so  found  prertnti  the 
settlement  froM  beinf  a^ned  mmy  be  u 
quMtkm  for  the  queen's  bench,  iMdLf  Jt 
▼.  Birwtinffkam,  14  Esst,  251 ;  A.  ▼. 
Kikwora,  7  B.  &  C.  790 ;  2  ICtn.  Sc 
Ry.  28. 

(k)  R,  V.  Lim^lktmg^  Abercawm,  4 
N.  Sc  M.  355  ;  per  Bulier,  J.,  in  X.  ▼. 
PUkmgleg,  1  T.  R.  461.    Fraud,  when 


found  genendl J  b j  the  sessions,  hss  bass 
held  to  hind  the  court  abofe,  JL  t. 
LUmwimo,  4  T.  R.  373;— unkssthssai- 
■ions  quash  an  order  Ibr  fraud,  sad  strtt 
the  facts  paiticalariy  on  which  thcf  fiad 
it,  in  which  ease  &e  question  of  fraad  or 
not  hdag  still  open  upon  the  frds,lhs 
court  aboTO  may  decide  it  in  the  n^gs* 
tive,  &  ▼.  Tklfitri,  Bnir.  S.  C.  57 ;  A 
▼.  St.  Niekoiaa  in  Mmriek,  id.  171. 

(0  R,  ▼.  Tiifbrd,  Burr.  &  C  57i 
JK.  ▼.  Bowtty,  id.  171.    />M,  ^  94X 

(m)  Rm.  y.  PoikimgUm  (IhA),  13 1^ 
J.  (M.  C.)  61;  and  Mtg.  ▼.  Mkfftelm 
(M.),  anisu 

(«)  Per  Ookridgt,  J.,  im  JLr.Grmt 
WiiJiford,  4  Ad.  &  B.  224,  sad  Xy. 
Ro§ii»iom,  ift.  pott,  p.  U^.  Sechov. 
ever,  instances  wheie  tibe  cost  o(  kiD|*i 


Yil£  CUVRT  OF   QUBfiH  ft   BEKCU. 


Tbe  ooint  above  will  not  ooBiider  any  queftioo^beftidet  that  reiervod 
b;  the  aeiHOiii(9i),or  infer  anythiag  which  ahould  have  been  staled  on  the 
case  bat  isiNnittad ;  nor  will  Ihey  send  it  back  on  Ihat  account  to  be 
re-itated  (»).  Unleie  the  fects  diackMed  by  a  special  coae  ahow  dbe 
deciMOD  of  tesnont  to  be  aeceesarily  wiong,  their  order  will  not  be 
diitttrbed  {p}.  So  if  they  have  diecretion  in  the  matter  adjudged  by 
them  aad  have  exercised  it(g)y  they  ought  not  to  aak  a  queetion,  and  in 
case  of  the  answer  being  one  way»  to  order  the  appeal  to  go  back  to 
the  sessioas  for  rehearing  (r) ;  but  mnet  state  the  case  in  auch  a  form 
that  the  opinion  of  the  court  on  it  would  be  final. 

It  aeema  to  be  the  duty  of  counsel  to  take  care,  as  far  as  lies  in 
their  power,  that  as  well  all  material  facts  proved,  as  all  inferenoea 
of  fact  to  be  drawn  from  the  evidence,  should  be  found  by  the  justices, 
and  duly  noted  down  by  the  chairman,  for  the  signatures  of  counsel  to 
a  special  case  are  taken  as  guaranteeing  this  to  have  been  done  (i ). 

Practical  Steps  necessary  to  the  Drawing  and  Settling  a  special 
Case  ;  with  its  General  RequisitesJ] — ^The  procuring  the  statement  of 
a  special  case  after  it  has  been  granted,  is  thus  carried  into  effect. 
In  contemplation  of  law,  it  is  taken  to  be  stated  by  the  justices  at 
sessions  {t) ;  but  as  the  accuracy  requisite  makes  it  desirable  that  it 
shouki  be  framed  by  counsel  (u),  it  is  usually  drawn  by  the  junior 


beneh  Jus  disiegarded  this  doetrfaie,and 
rrrerMd  the  finding  of  sesaioni  on  the 
eridenoe  as  stated  by  them ;  see  It.  ▼. 
ArdimgUm*  postp  p.  943  ;  R.  t.  TkraJk- 
hgham,  7  Ad.  &  E.  868.  Also  R,  ▼. 
meUngoa  auperiar,  1  K.  &  M.  47; 
&  ▼.  gerff,  id.  118;  M.  ▼.  Netkm' 
KmUqfard,  1  B.  &  Adol.  726. 

(s)  B.  T.  (hdUffbrd,  2  Chit.  R.  284; 
R.  T.  Aire  NtaHgaiUm,  2  T.  R.  666. 

(o)  Settlement  by  appranticaship  of  a 
penon  deoeaaad.  To  let  in  parol  evi- 
dence of  the  contents  of  the  indoitarea, 
tbe  aearioni  adanittod  eridance  of  the 
vidow  of  the  panper,  that  passer  told 
her  he  had  had  them  firom  his  maater  and 
worn  them  out  in  his  pocket.  No  evi* 
denee  of  having  aearahed  for  the  inden* 
tarai  waa  giTcn,  or  oonaeqnenfiy  ateted 
on  tiie  case,  R.  t.  Rawdtn,  2  Ad.  U  E. 
156.    Sea  eealra,  4  Ad.  ft  £.  216. 

{p)  M.  ▼.  Am^m,  6  Ad.  &  £.  278;  1 
Not.  Si  P.  429;  Reg.  t.  PilMag^em 
(&A.),  13  L.  J.  (M.  C.)  61. 

(q)  Reg.  ▼.  Fmeh,  ante;  Reg.  ▼• 
WkUe,  12  L.  J.  (M.  C.)  35 ;  Reg.  ▼. 


Ktageeleret  aad  R^.  ▼.  PiUnmgiem, 
ante. 

(r)  Reg.  v.  lekham,  3  Q.  B.  815,  n. ; 
Meg.  ▼.  WietoWf  ib. ;  Reg.  ▼.  Warik,  <ft./ 
aad  4  Q.  B.  132 ;  Reg.  t.  Weet  Bimgh- 
ttm  (iM.),  13  L.  J.  (M.  C.)  41.  In 
JKCf .  ▼.  Keeteeen,  3  Q.  B.  810,  the  oowrt 
refused  to  receiTe  a  ease  granted  by  ses- 
sions direeting  that  if  Uie  court  of  Q. 
B.  should  dedde  in  one  of  the  modes 
suggested,  the  oaae  ahouM  be  sent  bade 
to  tiie  aeaalona  for  final  determination, 
see  Reg.  t.  MnlfJUrv  (/wMeet),  2  D. 
&  L.  143,  1  New  Sesa.  C.  288.  eee. 
In  Reg.  ▼.  8t.  John's  Margate  (JMk.), 
1  Q.  B.  252,  they  iiaashed  the  order  of 
aeai^oas  acconding  to  one  term  in  tke 
oaae,  but  would  not  send  it  back  to  be 
raiieard  aa  there  prayed. 

(«)  Reporter's  note,  5  N.  &  M.  540, 
R.  T.  Oremt  Wiei/ard. 

(0  Psr  /.  Parke,  J.,  M66.  eitodin  1 
D.  P.  C.  167. 

(«)  Per  (ktr.  inR.'w.  Wooipit,  4  Ad. 
&E.216;  S.  C.5N.S^M.526,538.  In 
an  order  of  lemoral,  and  an 
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counsel  for  the  party  on  whose  application  it  is  granted,  being  after- 
wards sent  to  the  junior  counsel  on  the  other  side  for  his  perasal  aod 
iqpprobation .  Differences  between  them  as  to  its  contents  are  eyentoally 
seUled  by  reference  to  the  chairman's  noets.  The  case  is  then  signed 
by  the  junior  counsel  on  each  aide.  If  no  counsel  are  employed,  or  if 
they  cannot  agree  on  the  facts  to  be  stated,  even  with  the  chairman'i 
assistance,  he  should,  with  the  concurrence  of  a  majority  of  justices  on 
the  bench,  state  and  sign  the  case  himself  (x),  for  under  special  dream- 
stances  they  are  compellable  to  state  a  case  after  granting  it  (y),  though 
a  mamdamui  for  that  purpose  was  refused  where  it  was  clear  that  the 
proceeding  could  lead  to  no  result,  e.  g.  where  the  chairman,  in  con- 
sequence of  his  own  opinion  and  that  of  the  other  justices  on  the  fiicts, 
refused  to  sign  any  statement  but  one  which  would  have  excluded  the 
point  of  law  relied  on  by  the  party  demanding  the  case  {z). 

In  general,  when  a  case  is  specially  stated,  it  is  taken  to  contain  the 
full  reasons  of  the  order  of  sessions ;  on  which  account,  if  the  court 
hold  those  reasons  to  be  ill,  they  will  quash  the  order  (a). 

There  is  no  specific  form  or  precedent  according  to  which  a  special 
case  must  be  drawn  (b) ;  but,  nevertheless,  there  are  certain  rules  to 
be  collected  from  a  long  succession  of  determinations  which  have  been 
alluded  to.  Stating  the  facts,  &c.  merely,  without  distinctly  setting 
forth  the  points  intended  for  consideration,  is  very  inconvenient  (c). 

The  justices  should  not  only  state  all  the  facts  which  they  consider 
necessary  to  enable  the  court  to  form  an  opinion  on  the  point  of  law 
respecting  which  they  want  information,  but  those  also  which  sre 
material,  and  were  proved  before  them,  that  it  may  be  a  true  state 
of  the  case  (d) ;  for  the  court  will  not  permit  a  general  or  speculatife 
question  of  law  to  be  raised,  by  omitting  any  particular  circumstances 
belonging  to  the  case  before  them,  which  are  material  to  its  decision  (e). 


order  of  aeolons  copfirming  it,  wera 
qnashed  for  the  imperfect  itatement  of 
ftctiin  a  special  cue.  Seei2.  w.Zmfing^ 
torn.  Burr.  S.  C.  232 ;  &  ▼.  DwnU^,  6 
T  R.  53. 

\x)  n[  ▼.  Gtm/  Witf^ard,  6  N.  &  M. 
540 ;  4  Ad.  &  E.  224,  8.  C.  See  p.  942. 

(jf)  M.y.BJImffkmm(Barl)a»dotherw, 
2  B.  &  Add.  393,  note;  Jwrvin  (er 
jjmrte  iM.),  9  D.  P.  C.  120;  R.  ▼. 
Pembroktikire  (/uttfeet),  2  B.  &  Ald« 
391.  /.  Park9,  J.,  is  reported  as  having 
laid  that  jiuticea  were  mot  compeUahle 
to  settle  a  case,  bnt  ftu  1  D.  P.  C.  168, 
Jl.  T.  S^foU  (/M^teef). 

(«)  IL  T.  P€mkroH»kir9  (/nt/icet),  2 


B.  &  Adol.  391. 

(a)  Per  Lee  and  Pa^,  Js.,  in  &  ▼• 
7W{/brtf,  Burr.  S.  C.  57. 

(i)  A  form  if,  hovereff  pna  in  4 
Bnm't  J.  by  Chittj,  29th  ed.  1401 ;  aad 
the  form  in  JR.  ▼.  SL  PemPe,  BsHtr^ 
10  B.  k,  Cr.  12,  U  approfed.  See  ate 
as  to  stating  the  question  for  the  ooort, 
it.  ▼. Ifhikem,^  Ad.  &  E.  937;  6  N.& 
M.  320,  iS.  e. 

(e)  R.  y.Htarbmy,  1  B.ft  AdoLS60. 

{d)  R.  ▼.  JhareU^,  6  T.  E.  53.    See 
per  Lord  Hardwieke,  C.  J.,  iK.  v.  7V^ 
ford,  Burr.  S.  C.  57;  2  NoL4th  ed. 
563 

{e)  R.  ▼.  J^Wmeit  SOU,  Coup.  M; 
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When  justices  decide  that  a  special  case  shall  be  made»  they  vir- 
tually say,  that  the  cause  shall  be  adjourned  till  that  is  done  (/) ;  and, 
therefon,  the  want  of  the  necessary  adjournment  or  respite  is  merely 
the  omission  of  the  clerk,  and  may  be  supplied  at  any  time  {g). 

Setting  down  Special  Case  for  Argument — jS'tftn^  out  Certiorari  to 
Kmciw  Ortfer.]— Within  six  calendar  months  (Jk)  after  the  making  of 
the  order  of  sessions  on  which  the  case  is  granted,  the  unsuccessful  party 
sues  out  a  certiorari  to  remove  (in  the  terms  of  that  writ)  '*  all  and 
singular  the  ordpra  made  by  the  sessions  with  all  things  touching  the 
lame  (or,  thereto  belonging)  (t),"  into  the  queen's  bench  on  the  crown 
ide.  Notice  of  this  motion  must  be  given  to  two  of  the  justices  *^  by 
nd  before  whom"  (A)  the  order  of  sessions  was  made,  and  on  recogni- 
mce  entered  into,  (as  to  which  see  poat^  p.  964,)  the  certiorari  will 
sue  on  a  motion  paper  signed  by  counsel  and  handed  in  to  the  officers 
the  crown  office  (/).  A  rule  is  then  granted  on  counseFs  signature  for 
og  the  order  and  case,  after  which  a  rule  is  granted  on  counsel's 
)tion,  calling  on  the  successful  parties  to  show  cause  on  a  day  fixed 
y  the  order  of  sessions  should  not  be  quashed  for  the  insufficiency 
reef.  Notice  of  the  rule  must  be  given  to  the  two  justices  and 
he  parties  successful  below. 

t^hetber  or  not  the  case  is  settled  at  that  time  is  immaterial  (m).  When 
ed  in  the  case  of  an  order,  the  order  may,  by  leave  of  the  court 
(n),  be  put  in  the  crown  paper  for  argument,  upon  a  rule  to  show 


.  654 ;  4  Born  by  Chitty,  146, 28th 
Case  sent  back  to  be  re-ttated. 

Admitted  in  Meg,  t.  Oundle 
,  3  Q.  B.  353.  See  Jt.  y.  Si^olk 
:e») ;  and  J2.  t.  St^^ordikbre  (/«# - 

yifra.      Also  2  B.  &  Ad.  391, 

it  comes  again  before  quarter 
s,  no  special  case  having  been 
thej  may  dispose  of  it  according 

first  opinion. 

'er  Cur,  in  B.  t.  Sunex,  2  Bott, 
pi.  1 002.  See  B,  ▼.  Hedingham 
iurr.  S.  C.  112;  2  Nol.566,605, 
nira,  4th  ed. 

*.  T.  Siqffordah%re{Juitie€9),\J>. 
4,  posi,  p.  942  and  see  p.  959. 
ese  words  include  the  special 
d  the  orig^al  order  of  remoya], 
'omwali  (jJustieu),  1  New  Sess. 

See  id,  350.  Al80>iM/,p.955, 

It  is  said  that  where  a  special 

7een  granted,  the  course  of  the 

ice  is   for  the  successful  party 

onsent,  and  that  the  certiorari 


iisnes  thereon,  14  L.  J.  (M.  C.)  42. 

{k)  See  lUg.  ▼.  Darton  (/sA.),  14  L. 
J.  (M.  C.)  41.    See/»M/,  p.  959,  962. 

(/)  See  Archb.  Crown  Office  Praot. 
184.  There  was  formerly  a  motion 
made  in  court.  Thus,  in  R,  t.  SqW" 
bridgworthf  1  Barnard.  297,  a  rule  to 
show  cause  was  refused;  and  see  per 
Buller,  J.,  2  T.  R.  80.  In  Mich.  1840, 
Coleridge,  J.,  in  the  Q.  B.  practice 
court,  refused  to  hear  a  motion  for  a 
rule  niai  for  a  certiorari  to  remove  a 
special  case  only  from  sessions,  saying, 
it  must  be  issued  at  the  party's  peril, 
Tyr.  MS.  but  see  Jl,  t.  Middleees  (Jus^ 
ticee),  8  D.  &  R.  117,  and  JLw.  Terrett, 
2  T.  R.  734. 

(ot)  See  1  Chitt.  Stat.  tit.  Certiorari, 
133,  note ;  R.  v.  Bloxam,  1  Ad.  &  £. 
386. 

(fi)  Kennet  and  Avon  Navigation  Com-' 
pony  Y.  Oreat  Western  Railway  Com- 
pany, 2  D.  &  L.  1 15 ;  13  L.  J.  (K.  B.) 
304. 
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cause  why  it  shookl  not  be  quashed  (o).  In  att  other  cases  the  coa- 
iriction  or  other  proceedings  intended  to  be  argued  shall  be  pat  iato  the 
erown  paper  on  a  rule  for  a  caneUium  specifying  the  day  on  which  the 
case  shall  be  put  in  the  paper  for  argument,  and  shall  be  drawn  up  and 
served  six  days  at  least  before  such  day,  within  forty  miles  of  London, 
and  eight  days  in  all  other  cases  (p).  The  case  is  then  argued  in  the 
queen's  bench  on  one  of  the  crown  piqper  days  in  term^  viz*  oo  a 
Wednesday  or  Saturday. 

When  Mandamus  lies  to  hear  Appeal  after  Case  Granted  hut  not 
Brought  up.] — Where  however  the  original  order  of  removal  was  coK' 
firmed  by  the  sessions  subject  to  a  case,  but  the  counsel  disagreed  as  to 
its  terms,  and  the  chairman  and  justices  did  not  settle  it  when  referred 
to  for  that  purpose,  a  mwndamus  issued  commanding  them  to  enter 
continuances  and  hear  the  appeal ;  for  they  had  not  decided  the  appeal, 
thefr  order  of  confirmation  being  conditional,  and  no  order  at  all  if  no 
case  was  returned  (^).  In  the  last  case,  though  nearly  two  years 
elapsed  between  the  granting  the  case  and  the  application  for  a  suni- 
damus^  the  certiorari  had  been  sued  out  within  six  calendar  months, 
as  required  by  law.  But  where  an  order  of  removal  was  confirmed  at 
sessions,  subject  to  a  special  case,  which  remained  unsettled  for  more 
than  six  calendar  months  after  it  was  g^nted,  and  no  certiorari  had 
been  sued  out  in  time,  the  mandamus  to  enter  continuances  and  hear 
t&e  appeal  was  refused ;  for  the  order  had  become  abaohite  at  the 
end  of  those  months,  no  certiorari  having  been  sued  out  (r).  Where 
an  appeal  was  dismissed  below  for  a  mere  breach  of  the  practice  ef 
the  particular  sessions,  in  not  giving  the  required  notice  of  trying  a 
leapited  appeaU  and  a  case  was  reserved  on  application  of  the  appel- 
lants, but  they  abandoned  the  remedy  thus  sought,  and  did  not  bring 
up  the  case,  the  court  refused  to  grant  them  a  mandamms  to  enter  coo* 
tinuances  and  hear  it  (s). 


(o)  Rflg.  G«n.  H!L  1844,  No.  SI, 
printed  in  Archb.  Practloe  of  Crown 
Cttoe,  Intarod.  p.  1. 

(p)  IHd.  See  No.  22  as  to  deUvery  of 
paper  books  witb  pointi  for  tfgument  in 
■umln,  iHd. 

(^  n.  ▼.  S^fM  (JuitiiM),  1  D.  P. 
C.  163,  and  MSS.  caie  there  cited  and 
leUed  on.    See  1  D.  P.  C.  484. 

(r)  Jt.  V.  Stagbrdtkire  {JuUiem),  I 

Dowl.  P.  C.  484  (approving  i^.  v.  jSV*- 

ybtt  {Ju9tie§t),  I  D.  P.  C.  163,  and  dted 

by  Lord  Dmmem,  5  Ad.  Sc  8. 112).  8ev 

JL  V.  8u9i§s  (/naMcw),  1  M.  &  S.  734 ; 


Jill.  631 ;  &  ▼.  Agw,  I  O.  &  R.  436; 
4  T.  R.  281 ;  Piriey  on  Couwitd»0Mf9r^ 
ed.  288. 

(«)  IL  ▼.  Wett  RUUnff  (JnUkm),  I 
Ad.  &  E.  686.  However,  wiwrethe 
aenioiia  diambaed  an  appeal  againit  fo 
order  of  Jnatieea  for  ezecntiiig  a  im- 
pended order  of  removal  and  pajmeat  of 
intermediate  ezpenaee,  on  a  prdlmiflirT 
point,  vir.  that  notioa  of  apprentieeihV 
waa  given  too  Ute,bat  oflhred  to  graatt 
caae,  it  waa  held  that  appdianti  were  vdt 
iommd  to  accept  the  oaae  thus  vohm- 
teered  by  the  sessions,  and  wi^fiA  spftf 
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ilgain,  wliece,  ou.  appeal  agamst  an  order  of  reBM>fa]y  the  seniooa, 

«itlK>tt^  going  into  the  appeal,  qtuuhed  the  ofder,  on  the  ground  that 

the  examination  sent  to  the  appellants  did  not  slate  the  pauper  to  be 

chargeable  at  the  time  of  making  the  order,  but  afterwaids  granted  a 

case  to  the  respondentson  the  point  of  oonstruetion  of  the  act  respecting 

it,  bat  the  case  was  not  brought  up,  the  eourt  reinsed  to  hear  the  point 

discMBsed  on  a  rule  obtained  by  the  respondents  for  a  mandamus  to 

enter  continuances  and  hear  the  appeal  (/),  and  discharged  the  role* 

For  though  the  respondents  might  have  forborne  to  take  a  case,  and 

might  then  have  af^fdied  for  a  mmmdammB^  they  couU  not  have  both 

remedies  at  once  («).    So  a  rule  for  a  like  mmmdamms  was  lefnsed 

i^ieie  the  sessions  had  dumiUstd  an  appeal  unheard^  confirming  the 

order  of  removal,  because  the  notice  of  appeal  had  been  served  on  one 

only  of  several  parish  officers,  but  had  granted  a  case,  at  the  instance 

of  the  appellants,  which  waa  not  brought  up  («).    Where  an  appeal 

has  been  dismissed  for  insufficiency  of  its  grounds  as  stated,  without 

hearing  evidence,  a  motion  for  a  wMndamuM  to  enter  continuances  and 

bear  an  appeal  is  cheaper  than  a  case,  but  if  the  rule  for  the  mandamuM 

is  discharged,  it  is  with  costs  (y). 


When  the  Finding  of  the  Sesskns  on  Facts  is  conclusive ^  and  when 
noi.^ — Facts  are  for  the  judgment  of  the  sessions  (2).  Where  ft  was 
made  a  question  of  fact  at  a  sessions  whether  there  was  a  hiring  and 
service  for  a  year  in  the  appellant  parish,  and  the  sessions  confirmed 
the  order  of  removal,  thus  virtually  holding  the  affirmative,  but  granted 
a  ctme  for  the  opinion  of  the  court  whether  a  settlement  was  thus  gained, 
which  case  stated  the  evidence  as  to  that  fact ;  the  court  said  that  the 
sessions  being  boond  to  hear  the  evidence,  the  case  amonnted  to  a  find* 
ing^  by  them  of  a  foct,  the  decision  of  which  belonged  to  them,  viz,  that 
there  was  a  hiring  and  service  for  a  year  in  the  parish  to  which  the  re* 
moval  had  taken  place,  and  held  that  such  finding  ought  not  to  be  dis- 
turbed,  if  there  were  any  premises  to  warrant  it(a).     But  where  an  ordes 


Ssft*  V.  Wert  SidtMg 
Tknriekire  {Jn§iiee»),  tn  re  dberUom 
S^wnO^i,  11  U  J.  Of.  C.)  34. 

(/)  M.  ▼.  St^olk  (Juitieei),  6  Ad.  Sk 
K.  109s  1  N.  ft  P.  306,  A  C.  The  re- 
Bpotk4ttofe  a/Ay  lemeAj  saeau  to  be  by' 
m,  B0W  removal  sad  Moood  if^pMl. 

(m)  Far  Logd  ZVwMiti,  iHd. 

Cm)  Ky, JVbf<toy»m*«rg(Jilfaii)». 

XX&    .Jgfli'pQf  V«  iFflnMl^piMf  0  M»m  S  fi* 

IXlfB*    Bala  for  iwd—iig  to  eaify 
and  to  hear  ^km  appeal  ohtainwl  by 


appeUanti^  waa 

(y)  Jby.  T.  Leeds  {Beeeeder)^  2  ^ 
B.  547. 

(«)  2Ad«.ftB.393. 

{a)  B.Y.8LAtubrem  ike  Greets  Omn* 
brid$e^  8  B.  ft  C.  664 1  S.  P.  in  il.T. 
RaeUetim,  id.  668 ;  M.  ▼.  Bdminetemu 
id.  671 ;  R.  t.  8t.  Martin'e  in  Lekeeter, 
M.674;  M.  v.  Great  W%et^wd,  4  Ad.ft 
B.  216;  M.  V.  anepe^  1  N.  ft  P.  429L 
Howavw,  ia  SL-  ▼•  jlrdfafiaa,  1  Ad*  ft 
B.  260,  (obwrred  on  arguendo,  3  ftd» 
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of  removal  was  confirmed,  and  the  case  set  oat  the  epidence  upon  which 
a  yearly  hiring  in  the  respondent  parish  was  sought  to  be  supported, 
without  any  finding  on  the  fact  of  the  yearly  hiring,  the  case  was  sent 
back  to  be  re-stated  (6). 

It  seems  that  the  court  above  will  not  be  concluded  by  the  finding 
of  sessions  as  stated  in  a  special  case,  where  they  see  that  that  finding 
is  perfectly  contradictory  to  the  facts  proved  and  set  out  in  the  case  as 
constituting  the  ground  of  the  decision ;  e.  g,  where  sessions  find  the 
fieict  of  a  coming  to  settle,  and  mistakenly  refer  it  to  the  court  with  the 
&cts  on  which  their  finding  was  grounded  as  a  matter  of  law  (c).  In 
the  last  case,  many  instances  are  collected  where  the  court  above  hss 
interfered  by  examining  and  adjudging  on  matters  of  fact,  if  brought 
before  it  for  their  opinion  by  special  cases  (d)^  though  the  sessions  had 
themselves  decided  on  the  facts  subject  to  such  opinion.  So  where  the 
sessions  have  decided  on  the  fact  against  or  without  evidence  («)• 

Sending  hack  a  Special  Que  to  be  Re-siated  (/),  and  Rehearing 
of  Appeal  therean.l — Where  the  special  case  is  manifestly  insufficient 
as  stated,  e.  ^.  if  it  contains  evidence  only,  without  finding  facts  (^), 
or  omits  circumstances  material  to  the  decision  of  the  particular 
case,  in  order  to  raise  a  general  question  which  would  not  other- 
wise arise  (h),  or  without  finding  fraud,  states  facts  which  nearly 
demonstrate  that  the  decision  of  the  sessions  proceeded  on  the 
ground  of  fraud  (t),  the  court  may,  either  by  consent  (k)^  or  of 
their  own  authority,  send  it  back  to  the  sessions  to  be  re-stated  (/). 
Upon  this  taking  place,  it  is  the  duty  of  those  who  contested  the  original 


&  E.  162,  and  per  Cur,  2  Q.  B.  311,} 
the  court  disregarded  and  reversed  the 
dedsioii  of  the  sessions  on  the  evidence, 
hoik  being  set  out  in  the  case ;  and  held 
that  they  were  wrong  in  implying  a  hir- 
ing in  a  third  parish.    See  on/tf,  p.  939. 

{h)  R.  T.  Road  (Ink.),  1  B.  &  Adol. 
362. 

(e)  R.  ▼.  Wooipit,  4  Ad.  &  E.  205 ; 
Coleridge,  J.,  dieeenHemte,  but  see  by 
same  learned  jndge,  4  Ad.  &  E.  224, 
and  til.  929. 

(d)  Per  Coleridge,  J.,  4  Ad.  &  E.  213 ; 
3  Ad.&  E.  162  ;  1  Ad.&  E.260;  R.  v. 
Field,  5  T.  R.  587;  as  stated.  8  Ad.  & 
E.  383,  Reg.r.  Lynn:  and  R,  r.  8nape, 
6  Ad.  &  £.  278. 

(e)  Per  Coleridge^  J.,  R.  ▼.  Great 
Wi$\ford,  4  Ad.  &  E.  224,  and  poet. 
Chap.  IX.  sect.  4 ;  but  gumre,  see  amte, 
p.  651. 


(/)  See/orm  of  rule  for  sending  case 
to  be  re-stated,  id,  687,  and  1  B.  &  AR 
645,  R,  T.  a^oVt  {Juetieeey 

(jf)  R.  ▼.  Road  {Ink,),  1  B.  &  AdoL 
362.  Eicept  where  the  condnsion 
ought  to  be  the  same  as  that  arriTed  at 
by  the  sessions,  R,  ▼.  Shebbeeare,  I  East, 
73.    See  last  page. 

(h)  R.  y.  Franeu  HiU,  Gowp.  613. 

(0  R.  ▼.  lAtmfUua^gel  Abereoeriu,  4 
N.  &  M.  355. 

{k)  R,  T.  Nether  Hexford,  Burr.  S.  C. 
479. 

(0  R.  ▼.  Wimwiek,  8  T.  R.  455;  R. 
T.  Road,  1  B.  &  Adol.  362.  So  even 
where  no  case  was  reserred,  but  a  ftet 
appeared  doubtful  on  the  original  order 
of  removal,  R,  t.  Margam,  1  T.  R.  775 ; 
but  not  so  if  they  admit  improper  evi- 
dence, R.  V.  Rttwdeu,  2  Ad.  &  E.  256 ; 
4  Nev.  &  Man.  97;  ante. 
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order  to  give  notice  to  those  who  support  it,  not  merely  of  the  order 
of  queen's  bench  sending  the  case  back  for  restatement,  but  also  of  any 
proceeding  to  have  the  case  reheard  at  sessions*  For  where  an  order  had 
been  so  quashed,  and  the  case  stated  and  sent  back,  and  the  respon- 
dents, wiikaut  giving  notice  of  trial,  attended  the  sessions,  and  in  ap- 
pellant's absence  obtained  a  confirmation  of  the  order,  the  order  so 
confirmed  was  quashed  in  queen's  bench  on  eeriioreui  (m).  The  ses- 
sions must  proceed  de  novo,  as  on  a  new  trial,  to  re^hear  the  whole 
case  (n) ;  and,  except  by  consent,  can  take  no  cognizance  of  any  evi- 
dence previously  given  (o),  unless  the  case  is  sent  back  only  to  ascertain 
some  particular  fact  to  which  the  proof  may  then  be  confined  (p),  or  to 
explain  some  ambiguity  of  expression  or  omission  of  an  inference,  which 
can  be  supplied  by  tlte  justices  without  hearing  witnes8es(^).  But  fresh 
evidence  may  in  every  case  be  given  (r),  and  a  new  order  made. 

However,  no  case  will  be  sent  back  to  be  re-stated  on  a  mere  formal 
objection,  or  for  containing  an  immaterial  or  irrelevant  fact,  if  enough 
appears  upon  it  to  enable  the  court  above  to  give  judgment  on  the 
merits  of  the  question  submitted  to  them ;  particularly  when  the  only 
possible  result  of  sending  back  the  case  would  be  to  produce  delay  and 
expense  (s) ;— or  if  the  facts  stated  warrant  the  judgment,  though  the 
court  below  has  drawn  i^n  inference  which  they  do  not  warrant  (/),  or 
has  rejected  evidence  improperly,  which,  if  admitted,  ought  not  to  vary 
their  conclusion  (u) ;  nor  on  an  affidavit  of  a  witness  that  the  clerk  of 
the  peace  did  not  state  his  evidence  truly  (v),  or  on  affidavit  that  the 
case  does  not  agree  with  the  facts  proved,  if  it  purports  to  be  signed 
by  the  chairman,  though  he  does  not  recollect  signing  it  (w)  ;  or  that  it 
does  not  state  what  the  conversations  were  which  took  place  between 
parties  to  a  written  agreement  at  the  time  of  signing  it,  and  which  it 
alleges  that  the  respondents  proposed  to  give  in  evidence,  if  it  distinctly 


(m)  Seg,  y,  Bamn  tmi  another,  3  Q. 
B.  437. 

(fi)  R.  T.  Bromtey,  6  T.  R.  330 ;  R, 
y.  Bloxkam,  I  Ad.  &  E.  386 ;  3  Nev.  & 
M.  385 ;  2  Nolan,  610. 

(o)  R,  ▼.  Page,  2  Bott,  by  Const. 
5ih  ed.  743. 

>)  B.  T.  Hiteham,  Burr.  S.  C.  489. 

[f)  R.  T.  Bray,  Bnrr.  S.  C.  684. 
See  next  note. 

(r)  R.  T.  Hiteham,  Burr.  S.  C.  489  ; 
and  R.  t.  Bhsham^  1  Ad.  &  E.  386  ;  3 
N.  &  M.  385,  8,  C.  ttmb,  inpeneding 
R,  ▼.  Bray,  Burr.  S.  C.  682,  qmoad  hoc 


% 


only.  See  R.  ▼.  SMfolk  {Juoiieot),  1 B. 
&  Aid.  645. 

($)  R.  T.  Jklinehinhan^ton,  3  Bnrr. 
1310,  on  a  rate ;  it.  t.  Middlezoy,  2  T. 
R.  41,  on  a  settlement  See  2  Nolan, 
4th  ed.  607. 

(0  R>  ▼.  RiekinykaU  Superior,  I  N. 
&  M.  47. 

(uS  R,  T.  Nutley,  Burr.  S.  C.  701. 

(v)  R,  T.  Burffh-in'the-Mareh,  Burr. 
S.  C.  145 ;  2  Bott,  by  Const,  5th  ed. 
747;  Thaekham  y.  TYindon,  2  Salk. 
489. 

(w)  R.  y.  Matlock,  5  B.  &  Adol.  883. 

3p 
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States^  as  a  questioii  (br  the  opinioii  of  the  court,  whether  the  agreement 
was  a  contract  of  hiring  (to). 

Where  a  case  respects  a  poor-rate,  the  order  of  sessions  wiil  not  be 
remitted  there,  except  for  a  defect  on  the  iace  of  the  case  (x) ;  snd 
where  '*  iron  "  as  well  as' coal  mines  were  rated,  yet  the  nte  was  con- 
firmed generally  at  sessions,  their  order  was  quashed  as  wrong  at  all 
events,  the  court  refusing  to  send  it  back  {y),  though  the  sessions  only 
had  that  power  to  amend  the  rate  (c).  So  where  a  rate  was  quashed  at 
sessions,  and  it  appeared  in  the  king's  bench  that  a  large  tract  of  land 
was  not  assessed  therein,  the  order  of  sessions  was  confirmed  (a) ;  bat 
where  the  sessions  confirmed  a  rate,  and  the  court  above  hekl  certain 
burgesses  to  be  improperly  omitted,  the  order  of  sessions  was  aentbsck 
to  have  the  rate  amended  by  inserting  them  {b).  Where  necessary,  wp^ 
cial  directions  are  inserted  in  the  rule  by  which  the  order  la  seat  down, 
commanding  the  sessions  to  inquire  into  and  state  particular  fiictB(c). 
A  new  case  may,  if  defective,  be  again  remitted  to  sessiona  for  further 
inquiry  (d).  Other  modes  of  dealing  with  an  imperfectly  stated  caie 
are,  quashing  either  or  both  orders  by  consent  of  counsel  on  terms  (c) ; 
inserting  a  fact  in  the  case  under  a  rule  obtained  by  consent  to  amend 
the  order  (/) ;  and  admitting  the  fiict  by  counsel  during  argument(^). 

A  re-hearing  on  the  merits  was  allowed  where  the  respondents  had 
stood  on  a  point  of  form  at  the  sessions,  and  got  the  order  of  removal 
quashed  there,  the  opinion  of' the  court  being  afterwards  adverK  to 
them  on  the  point  of  form  (A). 

Mr.  Nolan  observes,  that  no  case  seems  ever  to  have  been  ranitted 
to  sessions  to  find  the  fact  of  fraud,  however  pregnant  such  a  conclu- 
sion might  be  on  the  evidence  stated  (i). 


(w)  R.  T.  BiUmghay  (MA.),  1  N.  & 
P.  149. 

(dp)  B.  T.  Coode,  2  Nolan,  608,  4th 

ed. 

(y)  R.  T.  Cimningham  ei  ci.  5  Eait, 
478,  Q.  B. 

(s)  The  Q.  B.  could  not  amend  it,  R, 
Y.  Milton,  3  B.  &  A.  120. 

(a)  R.  ▼.  Aberttwmf  5  Eut,  453. 

[b)  R.  ▼.  WaUom,  5  East,  480.  See 
R,  T.  TDpham,  12  East,  546. 

(e)  R.  T.  C9(/7m-m-Z>iMMiorc,  Barr. 
S.  C.  697  ;  R.  v.  Margam,  1  T.  R. 
775  (orders  of  removal) ;  R.  v.  Bogff^ 
Cald.  266  (poor's  rate.) 

(d)  R.  V.  Brag,  Burr.  Sett.  Caa. 
682;    R.    v.    df^ofi  -  os  -  DwiMiortf , 


(e)  2  Nol.  4th  ed.  606  s  M.  ▼.  Bim- 

Ug,  Burr.  S.  C.  115. 

(/)  R.  T.  Grtmt  CUri,  Ban,  S.  C. 

194. 
Of)  Seei^.T.XIaaibirT««,Biirr.S.C. 

673 ;  R.  T.  Warblktgim,  1  T.  R.  241. 
The  rule  for  quashing  or  confirmiBg  the 
orders  must  state  the  facts  adBUttad»snd 
that  they  were  admitted  bjcounseL  See 
form  of  rule,  H.  ▼.  JUomlserrat. 

(A)  Reg.  t.  Jrieedom,  11  Ad.  ft  £- 
87 ;  3  P.  &  D.  95,  wmi.  ovemliag  ^ 
▼.  HonUom,  Burr.  S.  C.  680 ;  2  Ndao, 
617,  4th  ed. 

(0  2  Nol.  4th  ed.  561,  564. 
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Cmit  aftw  Special  Can  dimmed  of.] — ^By  the  practice  of  the 
crowD  office,  if  a  rate  tiogiy  appealed  against,  or  one  of  several  rates 
appealed  against  is  confirmed^  the  coats  foil  on  the  appellants ;  bat  if 
guoikid  or  reduced^  no  costs  are  allowed  on  either  side. 

The  quarter  sessions  confirmed  an  order  of  removal  subject  to  a  sp^ 
cial  case.  That  case  was  sent  up  to  the  court  of  queen's  bench,  on  a 
rule  obtained  for  quashing  the  order  of  sessions.  That  rule  was  dis- 
charged, and  the  order  of  sessions  confirmed.  The  party  who  brought 
up  the  order  pays  the  costs ;  for  the  court  will  not  discharge  the  rule 
without  giving  judgment  on  the  confirmation  of  the  order  (A). 

Re-hearing  of  Appeal  againtt  a  eoimetum,  where  quatkedfor  want 
of /orm.]— When  a  conviction  has  been  quashed  on  appeal  for  want  of 
form,  subject  to  the  opinion  of  the  court  above  on  the  validity  of  the 
objection,  and  it  appears  to  that  court  that  there  is  no  defect  in  form, 
the  case  will  sometimes  be  sent  back  to  sessions  to  be  re-heard  on  the 
merits  (/).  But  if  a  conviction  is  quashed  at  the  sessions  on  a  ground 
independent  of  the  merits,  and  is  set  up  again  by  the  court  above  on 
cerHorari^  the  appellant  cannot  afterwards  go  to  the  sessions  to  have 
the  appeal  again  discussed  on  the  merits,  by  entering  continuances  from 
the  first  appeal  (m). 


SECTION  III. 

Or  TUB  Removal  op  PnocsxDiiras  from  Quartbr  Sissions  by 

Cbrtiorari  and  Writ  of  Error. 

We  will  now  notice  the  compulsory  process  of  eerttorart,  so  far  as  it 
enables  parties  under  certain  defined  restrictions  to  remove  judicial  acts 
in  which  a  writ  of  error  does  not  lie,  e,  g.  convictions  and  orders  of  jus- 
tices in  or  out  of  sessions  (n),  as  well  as  indictments,  presentments,  &c. 
to  the  court  of  queen's  bench  at  Westminster.  Judgments  of  sessions 
on  indictments  may  also  be  reversed  in  that  court,  by  writ  of  error  (o). 


(k)  Mtf.  y,  Letd^ord  (HA.),  14  L.  (m)  M.  ▼.  AUtm,  15  East»  333.    Sm 

J.  (M.  C.)  20.  3  T.  R.  519,  aod  1  Ad.  &  E.  606. 

(0   M.  V.  Ridgmi^  (Ink.),  5  B.  &  («)  Sae  1  fiora's  J.  29th  ed.  533. 

▲Id.  527;  1  B.  &  a.  132:  ML  ▼.  J^Wm-  (o)  See  iastaaoe,  lU^,  ▼.  BUmniim, 

tm  {Inh.),  5  B.  &  Adol.  597,  Me  4  B.  S  a  B.  406. 
ft  Aid.  86. 
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We  shall  here  only  deal  with  tnch  writs  of  eeriwrari  as  '*  certify  and 
remove  *'  orderSy  Stc,  &c.  from  the  court  of  quarter  sessions. 

That  writ  only  substitutes  the  court  above  for  that  below,  so  that  what* 
ever  ought  to  have  been  done  at  the  sessions,  had  the  case  remained  there, 
it  is  the  duty  of  the  court  above  to  do,  when  the  case  fa  removed  (9). 
It  usually  issues  for  one  of  the  following  purposes  : — 

First,  To  consider  and  determine  the  validity  of  summary  proceed- 
ings,  e.  ff,  convictions  and  orders,  as  well  as  appeals,  indictments,  or 
presentments,  with  the  proceedings  thereon ;  and  to  quash  or  confinn 
them,  as  there  may  be  cause. 

Second,  For  the  purpose  of  trying  indictments  or  presentments  00 
the  fitft  prius  side  at  the  assises,  so  as  to  be  able  to  obtain  a  speciil 
jury,  and  in  misdemeanour  a  view  or  new  trial  if  necessary  (r) ;  or 
where  it  is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  at  the  quarter  sessions. 

Third,  In  order  to  plead  the  queen's  pardon. 

Fourth,  To  issue  process  of  outlawry  against  an  ofiender,  in  those 
cases  where  the  process  of  the  inferior  court  will  not  reach  him  (j). 

No  special  circumstances  are  required  to  authorize  this  writ ;  it  being 
an  incident  to  all  inferior  jurisdictions  erected  by  statute,  that  their  pro- 
ceedings are  removable  for  the  purpose  of  review  by  the  court  of  queen's 
bench  (0-  Thus,  as  no  writ  of  error  lies  on  summary  conTictions  by 
justices  out  of  sessions,  for  want  of  a  judgment  given,  a  certiorari  is 
the  only  mode  by  which  these  decisions  can  be  reviewed  (u). 


Taking  away  CeTtioraru\ — ^This  writ  being  beneficial  for  the  subject, 
cannot  be  taken  away,  except  by  express  words  ;  nor  will  expressioos 
of  minor  stringency,  or  indirect  application  avail;  (e.  g,  that  the  sessiom, 
only  on  appeal,  shall  ^'  hear  and  finally  determine"  (:r),)  if  they  only 


{q)  Per  Bajfkjft  J.*  in  Jt.  t.  rr  ••mwm, 
9  B.  &  C.  556.  Thvi  rettitatioii  is 
awarded  in  the  qmun**  bemeh  on  indict- 
menti  for  forcible  entry,  remored  bj 
eertiorari  thither,  thongh  the  power  of 
restitution  is  given  by  the  statutes  to 
the  jmtiieeM  if  the  peace  only.  See 
Barn's  Jnatice,  tii,  Foreikle  Bmtrf,  s.  7, 
28th  ed. 

(r)  As  e.  g.  in  R.  ▼.  Mawbey  emd 
athere,  6  T.  R.  619  (conspiracy) ;  A.  ▼. 
Citmberland  {Ink.),  id.  594  (Tiew  of 
highway). 


(«}  4  Bla.  C.  321, 375 ;  eeUe,  Ch.  VIL 
at  end. 

(0  Long'e  eme,  Cro.  El.  489.  See  1 
Lord  Ray.  469,  580 ;  3  D.  &  R.  35. 

(«)  See  per  Lord  HoU,  Ld.  Bt/a- 
469. 

(jr)  R.  T.  Leiffkiom,  Portesc  173 ;  R- 
T.  Lommtf  Comberb.  297 ;  2  Hawk.  C. 
27,  s.  23;  Dalton,  chap.  195;  it.  t. 
Moreieg,  2  Bnrr.  1040.  The  act  nitft 
ezpresdy  direct  that  no  certwreri  theSl 
issue,  8,  C. 
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iference,  however  plain,  that  the  certiorari  was  designed  to 
ay  (y).     This  has  been  repeatedly  decided  (2). 

tnuindabU  0/ Right,] — Though  the  attorney-general  cannot 
t  a  certiorari^  yet  the  court  is  bound  to  grant  it  on  his  appli- 
ficio.  For  he  represents  the  crown,  which  has  an  absolute 
[1  all  cases  (a), 
rule  prevailed  as  to  private  prosecutors  in  all  cases  till 
But  DO  indictment  or  presentment  can  now  be  removed 
IS,  &c.  at  the  instance  of  any  prosecutor^  or  of  any  person 
attorney-general,  without  motion  in  the  queen's  bench  or 
3  judge  of  that  court,  and  leave  given  as  in  the  case  of  a 
c).  However,  in  proceedings  merely  penal^  and  appeals  on 
>ld  rule  in  favour  of  a  private  prosecutor  applies,  even  where 
:ome  nominally  a  defendant.  Thus,  where  a  conviction  is 
t  sessions  with  costs  to  be  paid  by  the  prosecutor,  and  he 
imove  and  quash  the  order  of  sessions  in  the  court  above,  he 
to  a  certiorari^  though  the  crown  has  no  actual  interest  {d). 
the  crown  thinks  fit  to  take  up  the  defence  of  a  party,  the 
;enerars  signature  will  command  a  certiorari  without  special 
id  (e),  or  being  restricted  by  any  statute  as  to  the  time  of 
le  application  (/). 

aAtfi^r  away  Certiorari  by  Statute.]'^We  have  seen  that  the 


pnetie«  of  taking  away  e«r- 
statata  did  not  aeem  to  pra- 
«  beginning  of  the  reign  of 
.1.  after  appeals  to  the  aeisiona 
into  general  nie,  which  begun 
end  of  Charlea  the  Second's 
ey  on  ConTictions,  3rd  ed. 
rd  Kenjfom  nsed  to  lament  the 
of  acta  taking  away  the  eer- 
See  8  T.  R.  542. 
y,  Juk§it  8  T.  R.  542 ;  R.  ▼. 
T.  R.  542;  2  Bnrr.  1040; 
3;  15  East,  376;  1  B.  &  C. 
)owl.  &  R.  84 ;  cases  collected 
HifpoH  (Juitieet),  7  Ad.  &  E. 
Itr,  &  Per.  411.  Where  connts 
:  creating  a  misdemeanonr  were 
th  coaDts  at  common  law  for 
!7  to  obtain  goods  by  false  pre- 
t  was  held  tbat  the  certiorari 
It  notwithstanding  a  daoae  in 
which  took  it  away  aa  to  pro- 
under  it,  U,  v.  8mmder$  and 


other*,  5  D.  &  R.  611  (on  30  6.  II.  0. 
42,  now  repealed) ;  and  see  it.  t.  Fowhr^ 
1  Ad.  &  E.  836 ;  3  Not.  Se  M.  826. 

(a)  R.  T.  Thomu,  4  M.  &  S.  442. 
See  2  Chit.  R.  136 1  R.  t.  jBc/on,  2  T.  R. 
89 1  it.  T.  CSece,  4  Bnrr.  2458 ;  R.  ▼. 
BodmJkam  {Hh,),  6  T.  R.  194;  and 
cases  collected,  15  East,  334. 

{b)  4  Bnrr.  2458 ;  1  East,  205,  n.  (<0 ; 
it.  ▼.  Stamutrd,  4  T.  R.  161 1  it.  ▼• 
(Samberland,  6  T.  R.  194;  R.  r.lknriof, 

5  id.  626 ;  it.  r.  AUm,  15  East,  341 1 
it.  T.  BouUbte,  4  Ad.  &  E.498 ;  6  Nev. 

6  Man.  26. 

(c)  5  &  6  W.  IV.  c.  33,  s.  1.  Began 
to  operate  21st  Ang.  1835. 

(d)  R,  T.  BouUbte,  4  Ad.  Se  E.  498 ; 
6  Not.  &  Man.  26,  HU.  1836. 

(e)  1  East,  303,  n. ;  4  Bnrr.  2458 ; 
it.  ▼.  Stamutrd,  4  T.  R.  161 ;  cases  col- 
lected, 1  Bum's  J.,  tit.  Certiorari,  S. 
IV. 

(/)  it.  T.  Jamee^  1  East,  303, 
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writofoivfiorart  cannot  be  taken  awRy  by  inplieRtioii;  norkagan^ 
ral  reference  to  offences  created  by  a  former  act,  in  which  the  etrtioran 
is  taken  away,  sufficient  to  take  it  away  in  a  later  act,  in  which  the 
prohibitory  clause  is  either  repeated  specially,  or  is  to  be  understood  by 
necessary  intendment  (g).  But  where  the  later  of  scTeral  acts,  in  order 
to  the  carrying  its  powers  into  execution,  incorporated  **  all  the  pro- 
tfisions  '*  of  two  previous  acts,  except  certain  portions  of  them  which 
its  own  enactments  ezprettly  altered ;  a  clause  in  one  of  them  by  which 
the  certiorari  was  taken  away,  was  held  to  be  a  "  promtion  **  of  the 
former  act,  embodied  in  the  new  with  reference  to  proceedings  under 
it  (h) ;  and  the  certiorari  was  lost. 

Where  a  statute  in  express  terms  declares  that  proceedings  shall  not 
be  removed  by  certiorari^  it  will  not  prevent  its  issuing  as  of  right,  at 
the  instance  of  a  private  proeecutor  (i),  at  least  in  proceedings  merely 
penal.  A  fortiori,  the  crown,  by  its  attorney-general,  may  have  the 
writ ;  for  the  prerogative  in  thu  respect  can  only  be  taken  away  by 
express  words,  or  by  an  intention  manifestly  appearing  on  the  act 
itself,  that  the  crown,  as  well  as  the  subject,  should  be  excluded  from 
the  benefit  of  removing  the  proceedings  (A). 

So  wKere  an  act  provides  that  an  order  of  justices  should  not  be 
removed  by  certiorari  "  unless  recognizance  be  given  by  the  party 
removing,''  a  prosecutor  may  remove  an  order  of  sessions  without  en- 
tering into  such  recognizance  (/). 

Again,  if  a  justice  or  justices,  in  or  out  of  quarter  sessions,  assume 
to  act  under  a  statute,  but  have  no  jurisdiction,  their  order.  Sec.  may  be 
removed  by  certiorari,  in  order  to  be  quashed,  notwithstanding  a 
clause  taking  away  the  certiorari  as  to  proceedings  *'  had  or  taken  in 
pursuance  of  the  act ; "  for  that  expression  is  confined  to  cases  where 
the  inferior  tribunal  had  jurisdiction  to  make  the  order  complained 
of  (m).     But  in  the  case  of  a  conviction,  on  the  face  of  which  it  appears 


(ff)  R,  ▼.  Terreit,  2  T.  R.  7S4  (on 
old  ▼•grant  Mt,  17  6.  II.  o.  5,  ■•  5). 
Mote,  the  preeent  Ttgrant  act,  5  6.  I V. 
c.  83,  haa  no  elauie  taking  away  the 
eerthrari,  R.  ▼.  JToye,  1  D.  &  R.  436. 
See  Paley,  3rd  ed.  280. 

(A)  R,  ▼.  FbU,  1  B.  ft  Adol.  340  (on 
the  acta  respecting  employ  of  children 
hi  factories)  i  R.  ▼.  Ar/sr,  4  D.  P.  C. 
589  (on  the  game  acts) ;  it.  v.  Liverpool 
(Afoyor),  3  D.  &  R.  275 ;  2  <<f.  Mag. 
Ca.  4  ;  /{.  ▼.  Ki^€,  1  D.  &  R.  436 ;  1 
id,  Mag.  Ca.  114. 

(0  R.  ▼.  Bamitbee,  4  Ad.  ft  E.  498. 


{k)  R.  ▼.  AUm,  15  Bast,  333 ;  A  ▼• 
Aium.  2  Chit.  R.  136 ;  A  ▼.  Mmh,  5 
T.  R.  542 ;  R.  ▼.  BodmMmm,  Cowp.  78; 
other  cases,  died  4  Ad.  ft  B.  496. 

(/)  Reg.  ▼.  Spemeer,  9  Ad.  &  B.  485 ; 
S.  C.  turn.  Em  parte  Spemeer,  I  P.  ftl>* 
358  (on  5  G.  II.  c.  20,  s.  2).  A  coo* 
Tiotion  by  two  justices  on  inforsMtion 
of  Spencer  had  been  qoaahad  by  the 
quarter  sessions,  with  costs  to  be  psid 
by  the  oonTictlng  justices.  Speaosr  got 
a  etriiorttrj  without  entering  into  reoof* 


(m)  Amm.  Mr.  Dealtry's  MSS.  d^ 
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Lice  may  have  no  jurisdiction,  or,  having  jurisdiction,  may 
1  to  set  it  forth,  a  clause  taking  away  the  eerdorari  will 
unless  the  jurisdiction  (n)  is  denied  by  affidavit ;— *and  so, 
»edin|^y  though  somewhat  informal,  is  manifestly  under  the 
fckes  away  the  certiorari  (o).  Where  a  conviction  under  a 
ws  jurisdiction  on  the  face  of  it,  it  is  doubtful  whether,  under 
stances,  a  certiorari  ought  to  issue  (p). 
s  may  be  used  in  support  of  the  motion  for  a  certiorari^  in 
termine  whether  the  justices  or  sessions  had  jurisdiction  (q) 
as  that  there  must  be  entire  absence  of  all  jurisdiction  to 
arty  to  a  certiorari  for  removing  an  order,  inquisition,  &c. 
a  clause  taking  away  that  writ  (r).  It  is  heU  that  if  the 
is  taken  away»  the  proceedings  cannot  be  reviewed  by  moit- 


*ct  of  a  clause  taking  away  the  certiorari  is  also  neutralized 
here,  to  support  a  commitment  to  prison,  it  is  necessary  to 
i  conviction  on  which  it  was  founded  is  valid.  Thus,  on  an 
in  for  a  he^as  corpus  to  remove  a  prisoner  committed  under 
.  IV.  c  32,  s.  30,  for  trespass  in  pursuit  of  game,  in  order  to 
Dg  him  for  defects  in  the  commitment  and  conviction,  affi- 
ere  produced,  verifying  a  copy  of  both.  The  copy  of  the 
s  used  by  the  court,  to  ascertain  whether  it  was  valid :  for  by 
he  original  itself  could  not  be  removed  out  of  the  inferior 


of  Issuing  Certiorari  on  Indictments  and  Proceedings  at 


Cren.  819,  n. ;  R,  r.  Wat 
Vorkikire  (JM/icM),  6  T.  R. 

C.  nam,  A.  ▼.  MUeheU,  id. 
jed  on  \n  R.  r.  Somersettkire 
),  5  B.  ft  Cr.  816 ;  6  D.  &  R. 
C.  See  JL  ▼.  Fowiert  I  Ad.  & 
;  Heudebowrek  t.  LangfoUf  10 
.  546 ;  Ji.  V.  Der^ikire  (/«•• 

1  Lord  Ken.  299 ;  R.  t.  Oood^ 

2  Ad.  &  E.  466 ;  R.  ▼.  Kenyomt 
Cr.  640 ;  J2.  ▼.  M<mmmUh»kire 
»),  8  B.  &  C.  137. 

K.  T.  Lovt  1  M.  a  RyL  136. 
i  T.  C!iutmr3  D.  a  R.  36. 
Anxm,  1  B.  &  AdoL  382. 
Smb.  •dmitted  m  Reg,  t.  C%«- 
futtieet),  8  Ad.  &  E.  398 ;  1  P.  & 
5.  C.  on  citing  R,  t.  GamberUmd 
ret).  4  Ad.  &  E.  695  ;  R.  t.  St. 
.  Wuimmierf  2  Ad.  &  E.  241 ; 
&  M.  952;  (lee  jadsimant  of 


T\nmttm,  J.)  R,  t.  Cfreet  Marlow  (/nA.), 
2  But,  244 1  J2.  T.  rortahir€,  West 
Riding  (Justices),  5  B.  &  C.  818,  n. ;  R. 
T.  Becks  (Juttiees),  3  East,  342 ;  R,  ▼. 
Bridgewater  (Oversssrs)^  Cowp.  139 ; 
R,  ▼.  Wakqfield  and  others,  2  L4.  Ken. 
164.  And  see  R,  t.  Long,  1  M.  &  Ry. 
136;  Reg.  ▼.  Deems  end  others,  postf 
p.  956. 

(r)  Reg.  t.  Bristol  end  Bxetsr  Rail- 
weg  {Jnstiees),  1  P.  &  D.  31 ;  R,  t. 
aomersetshirs  (Justicss),  5  B.  &  C.  816 ; 
R.  V.  Wsst  Riding,  Yorhshhrs  {Justices), 
5  T.  R.  629 ;  R.  v.  St.  James,  Wsst^ 
minstsr  {Rector),  2  Ad.  ft  E.  241. 

(«)  R.  ▼.  West  Riding,  Yorkshirs 
(Justiess),bB.  Si  Ad.  IW»;  3N.&M. 
93   S  C 

(0^R.  ▼.  Meiler,  2  DowL  P.  C.  173, 
Tttimton,J, 
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Quarter  Sessions^  and  Us  Effect] — Such  writ  of  certiorari^  wben 
issued  and  delivered  to  the  quarter  sessions,  for  removing  any  record, 
indictment,  or  other  proceeding,  supersedes  the  jurisdiction  of  that 
court,  and  renders  all  subsequent  proceedings  there  illegal;  unless 
the  court  of  queen's  bench  by  procedure  remands  the  record  to  them 
to  be  tried  and  determined.  The  affidavit  on  which  the  writ  is  obtained 
should  not  be  entitled  {Reg*  v.  Defendani)^  but  generally,  vis.  in  the 
queen's  bench  («).  The  writ  may  be  issued  either  at  the  instance  of 
the  prosecutor  or  defendant ;  to  the  former,  before  5  &  6  W,  IV.  (ante 
p.  949),  it  was  granted  as  a  matter  of  right,  while  the  latter  could  at 
no  time  obtain  it  except  at  the  discretion  of  the  court  (or).  It  b  there- 
fore seldom  granted  to  the  d9fendant  to  remove  an  indictment  from  the 
justices  of  gaol  delivery ;  or  after  issue  joined,  or  confession  of  the  bet, 
in  the  inferior  court  (y),  even  on  affidavit  that  difficult  qaestions  of  law 
might  arise ;  nnless  the  specific  difficulty  is  stated  and  recognized  as 
sufficient  ground  for  the  removal  (<). 

The  justices  in  session  are  bound  to  obey  this  writ  on  its  production, 
even  though  they  may  suspect  it  to  have  been  issued  irregularly  and 
improperly  ;  but  if  it  be  for  the  removal  of  an  indictment  pending  before 
them  in  session,  and  is  not  delivered  till  after  tlie  jury  has  been  swoni 
for  the  trial  of  it,  the  sessions  may  proceed  with  it,  and  may  set  a  fiae 
to  complete  their  judgment  (a). 

A  party  indicted  at  sessions  for  obstructing  a  highway  obtained  a 
certiorari^  but,  without  informing  the  prosecutor  that  he  had  done  so, 
gave  notice  of  trial  for  a  subsequent  session.  The  prosecutor  attended 
with  his  witnesses,  and  on  the  last  day  of  the  session,  before  the  case 
was  called  on,  the  defendant  lodged  his  certiorari*  That  writ  wu 
quashed,  and  a  procedendo  awarded  under  the  circumstances;  but  the 
court  declared  they  had  no  jurisdiction  to  give  the  prosecutor  the  costs 
of  any  proceedings  out  of  their  own  court,  e.  g.  at  the  sessions  after 
the  certiorari  had  xsiu^d  (Jb) ;  and  the  court  of  queen's  bench  will  not 
grant  a  certiorari  to  the  quarter  sessions  to  remove  an  indictment  after 


(ii)  Big.  ▼.  /oMCt  {Stipken),  8  D.  P. 
C.  80;  5.  Cm  not  8,  P.  12  Ad.  ft  E. 
684.    See  p.  963. 

(r)  R.  T.  Zewtff  and  otken,  4  Barr. 
2456  i  R.  T.  Eaton,  2  T.  R.  89 ;  R.  r, 
Stannardt  4  T.  R.  161 ;  H.  t.  Boxalt  et 
al.  4  Ad.  ft  E.  513.  ^ 

(v)  R,  T.  Otpynm,  2  Burr.  749. 

(x)  R.  T.  Joule,  5  Ad.  ft  E.  539 ;  8. 
C.  1  N.  ft  P.  28 ;  12.  t.  JTlirHfow,  1 


Chit.  R.  571. 

(a)  H.  T.  SlnreU,  2  Ld.  Raym.  1515. 
The  certiorari  wu  there  deliTered  ^fter 
conviction ;  but  eemb.  the  teit  if  ris^C 
by  analogy  to  43  El.  c  5 ;  and  oeoS.C 
2  Burr.  759. 

(»)  R.  T.  Higgine,  5  Ad.  ft  E.  554; 
JR.  T.  Paeeman,  1  Ad.  ft  £.  603,  eee.t 
Jonee  t.  Daviee,  1  B.  ft  C.  143 ;  Staee^ 
T.  Awm,  13  Pri«  449,  contra. 
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judgment  given  thereon  (c),  or  a  conviction  after  judgment  giyen 
thereon  on  appeal,  without  reaenring  a  caMe(d)^  though  for  the  purpose 
of  a  new  trial,  on  ground  of  improper  rejection,  &c.  of  evidence,  &c« 
bj  tbem  (e) :  and  a  writ  of  error,  if  available,  is  then  the  only 
remedy  (/). 

This  writ  may  be  granted  to  remove  convictions  from  individual 
magistrates  (g\  as  well  as  proceedings  from  the  court  of  quarter 
sessions.  If  the  justice  to  whom  it  is  directed  dies  while  the  recog- 
nizance, Terdict,  or  conviction  is  in  his  possession,  the  writ  may  go  to 
bis  executor,  who  must  return  the  record. 

Having  given  this  general  description  of  this  writ,  it  remains  to  be 
ioticed  more  particularly  when  and  how  it  is  to  be  obtained,  and  the 
jrmB  observed  in  the  return. 

Renunvng  Conviction  of  Justices  at  instance  of  Private  Persons 
•fore  5  j*  6  W,  IV.  c.  33.] — ^The  court  of  queen's  bench  would  not 
rant  this  writ  for  the  removal  of  a  conviction  before  justices  of  the 
^ace,  unless  the  party  applying  for  it  showed  some  probable  g^und 
at  injustice  had  been,  or  would  be,  done  below  (A).    Nor  will  the  writ 

g^nted,  generally  speaking,  to  remove  indictments  for  offences,  the 
inousness  or  frequency  of  which  requires  speedy  punishment,  unless 
rery  strong  ground  be  laid  for  it :  as  on  an  affidavit  that  a  fair  trial 
inot  be  had  in  the  court  below  (i),  or  that  the  question  has  some 
^cial  circumstances  involved  in  it,  which  require  knowledge  of  law, 
atteDtion  out  of  the  ordinary  course.  Nor  will  it  be  allowed  to 
love  cases  of  felony  from  the  Middlesex  sessions,  because  they  are 
rusted  with  a  commission  of  oyer  and  terminer,  like  the  judges  of 
Ize  (^).  These  cases,  though  originally  decided  as  to  defendants^ 
DOW  law  as  to  private  prosecutors  (/)•  If  cin  application  be  made 
this  writ,  on  account  of  special  circumstances,  by  affidavit^  the 
iwing^  may  be  a  sufficient  illustration  of  the  form  which  should  be 
3ted  : 


a.  ▼.  Jaekton,  6  T.  R.  14S ;  R. 
'ne^oesp  1  B.  ft  C.  142. 

rn  re  iVa//,  7  Ad.  ft  E.  27 ;  S.C. 
&  P.  102. 

Ji,  T.  CktcforitMre  (/fiA.),  13  East, 

)  R.  ▼.  JPenegotif  1  B.  ft  Cr.  142  ; 
ment    for  not  repairing  a  bridge, 
Seion,  7  T.  R.  373. 
Cases  collected,  Paley  on  Conyic- 
3rd  ed.  277,  278. 


(A)  It.  T.  Bofff,  5  T.  R.  252. 

(fl)  It.  V.  FamU,  2  Ld.  Raym.  1452. 

(A)  IL  V.  Kingston  {Duekm  qf), 
Cowp.  283.  See  aa  to  the  Old  Bailejr, 
R.  T.  Gtmtton,  Stra.  583 ;  R.  t.  Fergu^ 
90n,  R.  temp.  Hard.  369 ;  R.  t.  Pwey, 
Stra.  717.  Also  1  Salk.  144, 150,  151. 
As  to  the  Central  Criminal  C-oart,  R.  j, 
Warifuthy,  2  Ad.  ft  E.  435.  Ante,  p. 
68.  178. 

(0  Seep.  957. 
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Affidami  vn  support  of  an  Application  by  Dsfndant^  for  Cerlioran 
to  renunm  from  Segtiont  an  IntUetment  found  for  not  Repairing  a 
Hiffhwof, 

In  tbe  Qaeen's  Bench  (m). 
A.  B.  of,  &c  gentlemtni  maketh  oath  and  saith,  that  at  the  last  general  qvitv 
■atiioni  of  the  peace,  hoMea  in  and  for  the  oounty  of  L.,  a  bill  of  indlrtmiwt  mi 
fnefaned  and  firand  againit  the  inhahitanli  of  the  parish  of  W.  in  the  nid  eoaatf, 
for  a  nniaanoe  in  not  repairing  a  certain  common  qaeen's  highvny,  leading  from 
—  in  the  said  connty  of  L.  towards  and  nnto  the  town  of  H.  in  the  coantj 
aforesaid,  from  a  place  called  ■  opposite,  &c.  contaiiiing  in  length  three 

quarters  of  a  mile,  and  in  breadth  thirty  feet,  extending  from  tfaenoe  in  a  northflrs 
direction  as  far  as  W.  church,  in  which  said  indictment  it  is  aDeged  that  the  in- 
habitants of  the  parish  of  W.  aforessid  ongfat  to  repair  and  amend  the  ssid  qessa*! 
common  highway,  when  and  so  often  as  it  shall  be  necessary ;  and  the  deponsat 
ssith,  that  the  right  or  title  to  repair  said  highway  will  come  in  question  upon  tbe 
trial  of  the  said  indictment^  as  this  deponent  is  advised  and  verily  beUeres ;  sad  tke 
determination  of  the  said  indictment  may  materially  affect  fonr  other  pirishv 
similarly  circumstanced,  by  reason  of  an  act  of  parliament  passed  in  the  — — 
year  of  the  reign  of  his  late  majesty  long  ^^—  intituled,  "  An  aet,"  fte.  And 
this  deponent  farther  salth  he  is  adviied,  and  belieres  that  it  wiR  be  proper,  to  hsfe 
the  said  indictment  tried  by  a  special  jary,  and  absolutdy  necessary  that  tiie  juf 
befDre  whom  the  said  indictment  is  tried,  should,  previous  to  the  trial  thereof,  viev 
the  said  highway,  which  special  jary  or  view  the  defendants  cannot  have  the  benefit 
of  at  the  quarter  session  of  the  peace  (n). 

A  poor-rate  cannot  be  removed  by  certiorari^  on  account  of  tbe 
inconvenience  that  would  ensue  to  the  poor  by  the  delay ;  but  aU  the 
orders  of  justices  relating  to  it  may  be  removed  (o). 

When  not  Granted — (e.  g.) — ao  aa  to  prevent  an  Appeal,  Sfc] — ^A  rale 
of  court  exists  in  the  queen's  bench  against  granting  a  certiorari  to 
remove  orders  of  justices,  from  which  appeals  lie  by  either  party  (p)  to 
the  sessions,  before  the  matter  be  determined  on  such  appeals,  whether 
pending  or  not  (q)  ;  for  it  would  hinder  that  privilege  :  but  if  the  time 


(m)  Must  not  be  entitled  in  any  cause, 
R.  ▼.  Nokro,  1  B,  &  Cr.  267 ;  R.  ▼. 
Lewie,  Stra.  704 ;  B.  v.  J(mee  {Stephen), 
8  D.  P.  C.  80 ;  but  where  the  cause  ie 
in  court  by  the  proceeding  bemg.  re- 
tamed  on  eertiorarit  other  siBdavits 
must  be  entitled  in  the  cause.  Ibid. 
8*  C.  not  8.  P.  12  Ad.  &  E.  684.  See 
p.  955 ;  also,  1  M.  &  S.  631 ;  12  Ad. 
&  E.  131. 

(n)  See  1  East,  304 ;  and  R,  v.  Feme- 
goee,  1  B.  &  C.  142;  B.'r.  Cmteber^ 


lend  (iUI.),6  T.  R.  194.  Also  die Ibim 
mR.  V.  /Mle,  5  Ad.  &  E.  539.  As  to 
trial  in  the  same  county,  see  en/e. 

(e)  2  Nolan,  4  ed.  603;  JL  t.  Af. 
2  T.  R.  235;  R.  t.  WineU,  Doa|^116; 
R.  ▼.  Atkme,  4  T.  R.  12;  R.  v.  Vtteg- 
eter,  Stra.  932 ;  R  v.  8aUm  (Jmitieet), 
Stra.  975  ;  1  Sees.  Ca.  20n 

(p)  R,  V.  flormsa,  Aadrsws,  343; 
and  see  2  Stnu  991. 

{g)  See  H.  T.  Spearrem  and 
2  T.  R.  196,  note. 
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T\^  be  expired,  and  no  appeal  is  pending,  the  objection  no 
»Ctt  (r).  And  this  rule  only  abridges  the  authority  of  the 
dLWCM  where  the  right  of  appeal  is  limited  to  a  particular  time, 
»  t:lie  next  quarter  session ;  so  that  where  there  is  no  leslric- 
t^ime,  the  rule  does  not  apply,  for  otherwise  the  order  might 
snnoved  («)•  However,  were  there  no  objection  to  the  certUh' 
%^  before  the  time  of  appealing  is  expired,  the  court  will,  in 
,ion,  refuse  to  grant  it,  if,  on  the  affidavits  in  support  of  the 
TI9   the   ground  alleged  for  it  appears  more  properly  the 

*  appeal  (/)• 

xlao  been  determined  that  where,  by  the  words  of  any  statute, 
frari  h  taken  away,  but  by  its  general  tenor  that  was  only 
;ive  the  option  of  appeal  to  the  sessions,  the  right  of  proceed- 
iriiorari  is  only  barred  by  the  party  adopting  the  method  of 

o. 

*  one  party  has  the  exclusive  right  of  appealing,  he  may  waive 
lege,  and  at  once  remove  the  proceedings  (x). 

tiorari  does  not  lie  where  an  appeal  is  given,  and  the  objec- 
ot  to  the  jurisdiction,  but  to  the  merits  (y)  ;  or  to  remove  any 
icial  acts  (z) ;  for  even  though  the  justices  should  exceed  their 
:y ,  and  be  punishable  for  so  doing,  the  remedy  is  not  by  means 
vrit  (a).  And  if  such  a  writ  issue  incautiously  or  improvidenUy, 
rt  of  queen*s  bench  will  supersede  it  (6). 


nting  Certiorari  in  Term  time  and  7aca/toii.]^  During  term  time, 
,  of  certiorari  will  be  issued,  unless  applied  for  by  the  attorney- 
I  ,or  granted  at  the  discretion  (c)  of  the  court  of  queen's  bench,  or  a 
>f  that  court,  on  motion  by  counsel  in  open  court.  The  grounds  of 
plication  must  be  stated  in  an  affidavit  (d).    In  felonies  the  rule  is 


eUg.  Geo.  Fueli.  1  An.  1 ;  Salk. 

Cald.  172;  Andr.343;  Stni.991. 
Per  Lord  MmtflM,  JB.  ▼.  WkU^ 

Dong.  5S0. 

12.T.Aitoii,2T.  R.89.  Thiire- 

expreBslj  prorldad  agiinst  by  the 
g  act,  IS  0.  II.  c.  28,  8.  6. 

JR.  ▼.  Harmm,  Andr.  343. 

Dougl.  553. 

Jt.  g,  order  of  removal  m  wdl  as 
Bdoni.  See  p.  941,  956,  and  968. 
I  R.  f.  Lidiard,  Saj.  6;  M.  y, 
i,  Cald.  329. 

f  B.  ▼.  WoktfMd,  I  Bnrr.  R.  488. 
)  Awm»  7  Mod.  118 ;  Artkitr  r. 


ForAtAtrt  (Cowmtiuiomtmif  Sewnm)^  8 
Mod.  131 ;  ML  v.  ArfMi,  2  T.  R.  89;  JL 
T.  8t9er9,  I  Barnard.  K.  B.  Rqi.  96. 
See  5  T.  R.  279. 

{d)  Aathereianooanaeintlieqaeen's 
bench,  this  affidavit  ahonld  not  bs 
entitled  in  any,  R,  t.  Nokro,  ante^  p. 
954.  However,  in  tho  case  of  an  in- 
dictment, an  affidavit  entitled  IL  t. 
(D^.'t  umme)  may  be  read,  ML  v.  Lemm^ 
Stra.  704.  The  affidaviU  naed  by  the 
party  who  ahowa  eanae  «M|f  be  entitled^ 
Jt.  T.  Joiut,  Stra.  705 ;  but  need  not,  Bm 
V.  HoMmoii,  Stra.  705,  note  (approved 
by  Lord  JTai^yoii,  6  T.  R.  642). 


956 


REMOVAL  OF  PROCEEDIVOS 


only  to  show  cause;  whereas  in  misdemeanoarsy  unless  the  case  n 
donbtfuly  and  in  instances  where  the  sessions  have  made  an  order, 
subject  to  a  special  case,  it  is  absolute  in  the  first  instance  (e)  for  re- 
moving the  indictment,  &c.  or  order  of  sessions^  and  any  previous  order 
of  justices  appealed  against  (e.  g.  of  removal  (/),)  on  counsers  signature 
only.  In  vacation,  this  writ  may  be  obtained,  as  well  for  removing 
indictments  as  orders,  &c.  by  applying  at  chambers  for  the  order  or 
fiat  of  a  judge  of  the  queen's  bench  (^).  If  the  judge  grants  a  rule  for 
issuing  the  fiat,  it  will  be  nin  only  that  cause  may  be  shown  on  affidavit, 
and  if  drawn  up  as  absolute  in  the  first  instance,  it  will  be  dtschaiged 
by  the  court  (A).  Tlie  ctrtiarari  is  ultimately  made  out  by  the  clerk 
in  court,  on  parchment,  and  delivered  to  the  person  applying  for  it, 
together  with  the  recognizance  necessary  to  be  given.    (See  post.) 

Removing  ludictmenis  by  DefendanU — Recognizances.'] — Stat.  21 
J.  L  c.  8  regulates  the  removing  by  certiorari  of  indictments  of  riot, 
forcible  entry,  or  assault  and  battery,  found  at  the  quarter  sentons. 

But  as  the  act  was  limited  in  its  purview,  it  was  subsequently  pro- 
vided by  5  &  6  W.  &  M.  c.  1 1 ,  s.  2  (t),  that  all  the  parties  indicted(k) 
at  the  general  or  quarter  sessions  of  the  peace,  prosecuting  a  certwrarif 
shall  before  the  allowance  thereof,  find  /too  sufficient  manucaptors,  who 
shall  enter  into  a  recognizance  in  the  sum  of  20/.  before  one  or  more 
justices  of  the  peace  of  the  county  or  place,  or  else  before  one  of  the 


(e)  JUg,  V.  Spmeer,  8  D.  P.  C.  127. 
In  Reg.  v.  Detme  and  othen,  2  Q.  B. 
96,  a  special  case  had  been  reftued 
at  tbe  leMiont.  The  attomej-gene- 
ral  moTed  for  a  certiorari  to  bring  np 
their  order.  It  was  intended  to  show 
cause  in  the  first  instance,  but  Lord 
l}enmaH  thought  it  better  to  grant  a  cer~ 
tiorari  at  once,  and  bring  up  the  order, 
when  it  might  be  argued  on  a  eomeilimm, 
and  all  the  affidavits  for  and  against  the 
jurisdiction  of  the  sessions  might  be 
used.  This  was  done,  and  the  points 
for  the  Judges  were  furnished  on  both 
sides. 

(/)  IL  ▼.  Newton,  Burr.  S.  C.  157; 
2  NoL  583.  See  mUe,  p.  941,  955; 
poet,  p.  969 ;  H.  ▼.  Madley,  Stra.  1198  ; 
R.  T.  Oreat  Chart,  Burr.  Set  C.  194 ; 
A.  ▼.  Moor  CritekeU,  2  East,  222 ;  JL 
▼.  Weet  Cranmore,  2  Nol.  623,  n.  The 
sessions  may  return  the  order  of  remoTal ; 
for  justices  are  supposed  to  return  all 
the  orders  they  make  to  the  sessions. 


there  to  be  recorded,  R.  t.   Waimk 
eter^  Stra.  470 1  Fortescue,  326. 


(g)  R.  T.  Newtom,  nwra. 


it.  V.  Chipping  Sodhay,  3  Nef . 
&  M.  104 ;  2  id.  Mag.  Cas.  99.    At 

the  order  of  sessions  which  it  was  sooght 
to  quash  stated  specially  that  it  quashed 
an  order  of  removal  for  iafonnality  on 
the  face  of  it,  this  resembled  a  spedsl 


(0  Made  more  elFectnal  by  6  &  9 
W.  III.  c.  33,  s.  2,  and  5  &  6  W.  IT. 
c.  33,  s.  2,  poet,  p.  958,  intituled  "An 
act  to  prerent  delays  of  proceedings  st 
the  quarter  sessions  of  the  peace." 

(m)  Vie.  for  trespass  or  misdemeanour. 
Thus  extending  only  to  eertiorarie  pro- 
cured by  persons  indicted,  so  that  those 
procured  by  the  proeeemiore  of  indict- 
ments remained  as  at  common  law,  till 
5  Sc  6  W.  IV.  c.  33,  s.  2,  (p.  958).  The 
acts  of  W.  III.  only  extend  to  indictments 
at  the  general  or  quarter  sessions  of  tbe 
peace. 


BT  CERTIORARI.  967 

*f  tlie  court  of  king's  bench  (in  which  case  such  judge  shall  make 
or  It  under  his  hand,  on  the  back  of  the  writ).  And  also 
t  recognizance  shall  be  with  condition,  at  the  return  of  such 
appear  and  plead  to  the  indictment  or  presentment  in  the  court 
8  l>ench,  and  at  his  own  costs  to  procure  the  issue  that  shall  be 
Lipoo  the  said  indictment  or  presentment,  or  any  plea  relating 
,  to  be  tried  at  the  next  assizes  for  the  county  wherein  the  in- 
it  '^as  found,  after  such  certiorari  shall  be  returnable,  if  not  in 
\,  ^^^esUninster,  or  Middlesex  :  and  if  there,  then  to  cause  it  to  be 
e  next  term  after  that  wherein  such  certiorari  shall  be  granted^ 
le  sittings  after  the  said  term,  if  the  court  of  king's  bench  shall 
>oiiit  any  other  time  for  the  trial  thereof;  and  if  any  other  time 
s  appointed  by  the  court,  then  at  such  other  time,  and  to  give 
tice  of  such  trial  to  the  prosecutor,  or  his  clerk  in  court ;  and 
a.t  the  party  prosecuting  such  certiorari  shall  appear  from  day  to 
the  said  court  of  king's  bench,  and  not  depart  until  he  shall  be 
*ged  by  the  said  court. 

:id  such  recognizances,  certioraris,  and  indictments,  shall  be 
d  into,  and  filed  in  the  king's  bench,  and  the  name  of  the  prose- 
/)  (if  he  be  the  party  grieved  or  injured,  or  some  public  oflScer)^ 
indorsed  on  the  back  of  the  indictment  (m) ;  and  if  the  person 
uting  such  certiorari,  being  the  defendant,  shall  not,  before 
.nee  thereof,  procure  such  manucaptors  to  be  bound  as  aforesaid, 
stices  of  peace  may  proceed  to  trial  of  the  indictment,  notwith- 
ng  such  certiorari" 
to  the  necessary  recognizances,  see  post,  p.  958. 

moval  of  Indictments  and  Presentments  by  Prosecutors.] — In 
''to  prevent  prosecutors  of  indictments  and  presentments  from 
iously  removing  them  out  of  inferior  courts  into  the  court  of  king's 
1,*'  it  has  been  enacted  (n),  that  "  no  writ  o(  certiorari  shall  issue 
the  court  of  king's  bench  at  Westminster,  for  removing  into  that 
;  any  indictment  or  presentment  from  any  court  of  session,  assize, 
and  terminer,  or  gaol  delivery,  or  any  other  court,  at  the  instance 
le  prosecutor  or  any  other  person  (except  his  majesty's  attorney- 
ral),  without  motion  first  made  in  the  court  of  king's  bench,  or 
re  some  judge  of  that  court,  and  leave  obtained  to  remove  such 
stment  or  presentment  in  the  same  manner  as  similar  motions  may 

See  JR.  T.  Somffkey,  5  Ad.  ft  E.      tit.  Costs. 

(n)  5  ft  6  W.  IV.  c.  33,  i.  1,  caUed 
t)  As  to  thif ,  Ke  post.  Sect.  IV.      Lord  Denman's  act. 
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BOW  be  madey  and  leave  giyen  where  aach  appUcatioB  is  made  on  tke 
part  of  defendants,  any  law»  practice^  or  usage  to  the  contrary  in  any- 
wise notwithstanding." 

Under  this  enactment,  as  well  as  by  the  antecedent  practice,  a  eer- 
Harari  obtained  by  one  of  several  defendante,  removes  an  indictmeDt 
as  to  all,  and  the  previoas  recognizances  of  all  are  discharged,  thoogh 
the  parties  applying  for  the  certiorari  do  not  give  any  fresh  security(o). 
lliis  consequence  is  a  matter  for  the  discretion  of  the  judge  as  to  grsnt- 
ing  or  withholding  the  certiorari^  but  is  no  ground  for  a  procedemio^ 
though  the  defendants  who  do  not  sue  out  the  certiorari  do  not  enter 
into  fresh  lecognisancea  (p). 

Recognizances  of  Defendants  before  Removing  Indictment  by  Cer- 
tiorariJ] — In  order  to  extend  the  powers  of  5  &  6  W.  &  M.  c.  11,  in- 
tituled '*  An  act  to  prevent  delays  of  proceedings  at  the  quarter  seBsioss 
of  the  peace/'  it  has  been  since  provided  by  6  &  6  W.  IV.  c.  33,  s.  2, 
that  instead  of  the  recognizance  now  by  law  required  to  be  entered  into 
before  the  allowance  of  a  writ  of  certiorari^  every  person  indicted  or 
presented  in  any  court  of  session,  assize,  oyer  and  terminer,  gaol  de- 
lifery,  or  any  other  court,  who  shall  obtain  a  writ  of  certiorari  for  re- 
moving any  indictment  or  presentment  whatever  into  the  court  of  kiogi 
bench,  not  being  in  custody  for  want  of  bail  to  answer  such  indictoient 
or  presentment,  shall,  before  the  allowance  of  such  writ,  enter  into  are- 
cognizance  before  one  of  the  justices  of  that  court,  or  before  a  justice 
of  peace  of  the  county  or  place  in  which  the  offence  is  charged  to  hare 
been  committed,  or  in  which  such  person  shall  reside,  in  such  sum  sod 
with  such  sureties  as  the  said  court  of  king's  bench  or  one  of  the  justices 
thereof  shall  by  indorKment  on  the  said  writ  order  and  direct,  which 
recognisance  shall  contain  the  same  conditions  as  are  now  by  the  said 
act,  and  8  ds  9  W.  III.  c.  33,  required  in  cases  of  indictments  resaoved 
from  the  general  or  quarter  sessions  of  the  peace ;  and  tbereapoo  aU 
the  clauses  and  provisions  contained  in  the  said  several  acts  with  respect 
to  costs  or  otherwise  shall  extend  to  such  last-mentioned  recogoisaooes; 
and  every  person  being  in  custody  for  want  of  bail  to  answer  the  chaife 
contained  in  such  indictment  or  presentment  jhall  be  detained  in  custody 
till  the  like  recognizances  as  are  hereinbefore  directed  to  be  entered  into 
(previous  to  the  allowance  of  such  writ  of  certiorari)  shall  have  been 
entered  into,  or  until  such  person  be  discharged  by  due  oourse  of  kw. 

(o)  R.  T.  BtunUl  et  oi.  4  Ad.  ft  E.      2  CUt  R.  130,  the  «mri  retead  a  «r- 
ilS.  Uorari,  becaoM  aU  th»  ddeBdnli  M 

(p)  Hid.    In  R.r.  Burnt  omdetkmrWf      act  ooncr  in  the  sppliwtioo. 
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ecognizance  acknowledged  on  the  removal  of  aa  indiclment, 
>tber  proceeding,  or  to  prosecate  any  information  granted  by 
or  for  the  appearing  or  anawering  of  any  party  in  the  said 
for  good  behaviour,  shall,  after  the  acknowledgment  thereof, 
itted  to  the  crown  office,  and  filed  there  {q). 

z/  of  Summary  Convictions,  Orders,  jrc.  of  Justices  by 
i. — Limitation    qf    Time.] — "  For    the    better   preventing 

delays  and  expense  occasioned  by  the  suing  forth  of  writs 
-art  for  the  removal  of  convictionSf  judgments^  orders^  and 
ceedings  (r)  before  justices  of  the  peace,  it  is  enacted  («),  That 

of  certiorari  shall  be  g^ranted,  issued  forth,  or  allowed,  to  re- 
r  conviction,  judgment,  order,  or  other  proceedings  had  or  made 
istice  or  justices  of  the  peace  of  any  county,  city,  borough, 
porate,  or  liberty,  or  Uie  general  or  quarter  sessions  thereof, 
Lch  certiorari  be  moved  or  applied  for  within  six  calendar 
lext  after  such  conviction,  judgment,  order,  or  other  proceed- 

be  so  had  or  made ;  and  unless  it  be  duly  proved,  upon  oath, 
said  party  or  parties  suing  forth  the  same  hath  or  have^ti;6ft(0 
'  notice  thereof  in  writing  to  the  justice  or  justices,  or  to  two  of 

so  man^y  there  be),  by  and  before  whom  (a)  such  proceedings 
en,  to  the  end  that  such  justices,  or  the  parties  therein  con- 
may  show  cause,  if  he  or  they  shall  so  think  fit,  agamst  the 
Dr  granting  snch  certiorari.*' 

this  limitation  of  the  time  for  moving  for  a  certiorari^ — where 
lirected  justices  to  make  an  order  for  stopping  a  highway,  and 
should  be  subsequently  confirmed  by  an  order  of  sessions,  the 
of  six  calendar  months  required  by  this  act  was  calculated 
e  date  of  the  latter  order  (x).    The  writ  cannot  be  granted  on 


ules,  &c.  made  by  the  jadgei  of 
:n*8  bench  reUting  to  crown  office 

punnant  to  6  Vict.  e.  20,  No. 
odnction  to  Archb.  Crown  Off* 
>.  li.  See  aleo  amie,  p.  957,  as  to 
mttf  and  p.  973  as  to  Jud§' 
r  Orden, 

deluding  indictments,  1  East, 
.  ▼.  Baitamt. 

3  Q.  II.  c.  18,  8.  5,  ante,  p.  941. 
SmbU  *'  given  "  U  satisfied  by  a 
effected  by  a  person  who  dewcribed 
r  u  clerk  to  the  attorney  who  bad 

u  ittorney  the  notice  served, 
r.  Wnt  Bidmff  Yorffkhre  (Jut- 

in  DartM  v.  Breton  Weat,  1 


New  Sees.  C.  406 ;  Beg,  v.  Barton  [Inh.)^ 
14  L.  J.  (M.  C.)  41i  8.  C.i  Reg.  v. 
Laneaekbre  (Juetieee),  11  Ad.  &  £.  144. 
See  JFbmi  qf  Notice ,  p.  960. 

(« )  See  ante,  p.  941 ,  and  poet,  p.  962. 

(x)  J2.  V.  Middleeeg  {Juetieee),  5  Ad. 
ft  E.  626 ;  8,  C.  1  N.  ft  P.  92. 

A  sessions  began  on  5th  April,  and 
made  an  order  on  an  appeal  against  an 
order  of  removal  on  the  7th.  On  3rd 
October  an  application  was  made  at  a 
judge's  chambers  for  a  certiorari  to  re- 
move the  order  of  removal,  and  the  writ 
was  granted  on  or  before  7th  October. 
Held  in  time,  R,  v.  Abergele  (Ink.),  1 
N.  ft  P.  235;  5  Ad«  ft  E.  796,  n.  8.  C. 
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an  appKcation  made  later  than  six  calendar  months  from  the  making 
the  ofder.  Sec.  which  is  sought  to  be  remoyed,  whatever  has  been  the 
cause  of  the  delay  (jz),  e.  g,  time  exhausted  in  settling  a  case  reserred, 
&c.  (a). 

The  exceptions  to  this  rule  of  limitation  are,  where  the  crown  is  a 
party,  and  requires  the  issuing  of  the  writ ;  (as  in  case  of  indict* 
ments)  (6),  or  where  an  order  of  justices  being  defective,  it  becomes  ne- 
cessary to  remove  it,  to  give  them  an  opportunity  of  reviewing  the  case, 
in  order  to  make  a  valid  one ;  and  lastly,  where  an  order  having  been 
made  in  favour  of  a  party,  he  is  obliged  to  resort  to  this  remedy  is 
order  to  enforce  the  execution  of  it«  The  restrictions  of  six  months 
for  the  application,  as  well  as  the  notice  to  the  justices,  are  dis- 
pensed with  (c).   A  certiorari  obtained  within  the  six  calendar  monthi, 


f; 


[g)  B.  T.  Bhskmn,  I  Ad.  &  E.  386. 
[a)  R.  T.  Smi9€9  (JtuHut),  1  M.  & 
S.  631,  734 ;  8.C.ia2  Nolan,  625. 

(A)  R,  ▼.  Baitamt  and  othen^  1  Ettt, 
298. 
(e)  Ftrm   qf  Notice  to  Jmtiieu  qf 

Mowing  fbr  a  CerHonari, 
To  A.  B.  esq.  one  of  her  mijetty's 
justices  of  the  peace  in  and  for  the 
■  [oTt  a»  the  eaee  may  be"]. 
Whereas  yon  did,  on  the  day  of 

in  the  year  of  onr  Lord  - 


take  the  examinations  of  — —  and 
,  and  npon  each  examinations  as 
aforesaid  [or,  «f  tke  eaee  may  be]  did 
iarae  your  order,  or  did  conTict,  &c.  [or, 
ae  the  eaee  may  be"]  •  And  whereas  it  ap- 
pears that[A«r«  etate  the  oifeetume  to  the 
order,  eonvietUm,  or  othtr  proeeedmg^ 
and  moreoTcr  that  the  laid  [order,  con- 
viction, or  othtr  proeeedmgi,  was  irre- 
gular and  illegal,  wherefore  the  said 
■  being  reaolved  to  seek  a  remedy 

for  the  injury  which  he  [or,  they]  has 
[or,  hsTc]  receiTcd  and  sustained  by 
means  of  the  said  [order,  or,  conTiction, 
or  other  proeeeHmg] ,  I  do  hereby  on  be- 
half of  the  said  ,  according  to  the 
form  of  the  statvte  in  that  case  made 
and  provided,  give  you  notice  that  her 
majesty's  court  of  queen's  bench  will  in 
six  dsys  from  the  time  of  your  being 
served  with  this  notice,  or  as  soon  after 
as  counsel  can  be  heard,  be  moved  on 
the  behalf  of  the  said  — —  for  a  writ 
of  certiorari  to  issue  out  of  the  said 
court,  and  to  be  directed  to  [Me  proper 
officer  qf  the  quarter  eeeeiome  qf  the 
peace,  tf  it  he  a  record  qf  eeeeiom,  or 


t,  to  the  Juatica  l»  wieee  fst- 
aestlra  it  emgkt  to  he]  {R.  v.  Qred 
Marlow,  2  East,  244),  for  the  ranofal 
of  [the record  of,  &e.  ae  tke  caeemag  k] 
into  her  migesty's  said  eowt  of  quesn's 
bench.    Dated,  &e. 

P.  Q.  attorney  for  the  said 


Forms  or  Writs  or  Cbrtiorarl 

WrU  (^Certiorari  to  Two  Comeriitm§ 
Jueticee  to  CertVp  the  InformatkB, 
Examination,  and  Depositions,  spaa 
which  a  Primmer  wae  committed, 

Victoria,  by  the  grace  of  Ood  of  the 
United  Kingdom  of  Great  Britain  aad 
Ireland  Queen,  defender  of  the  frith,  to 
C.  D.  and  E.  F.  esquires,  two  of  oar 
justioes  (1  a  B.  715 ;  2  T.  R.  285), 
assigned  to  keep  our  peace  in  and  for 
our  county  of  ,  and  also  to  heir 

and  determine  divers  felonies,  ti'Mpii 


ses,  and  other  misdemeanours  oomm^tsd 
within  our  said  county,  and  to  every  of 
them,  greeting. 

We  being  willing  for  certain  reassM 
that  all  and  aingulsr  informations,  exa- 
minations, and  depositions,  taken  by  aad 
remaining  with  you,  or  cidier  of  yim,  in 
a  certain  case  of  felony,  or  suspicion  ef 
felony,  charged  against  A.  B.  and  for 
which  you,  or  one  of  you,  haveeesi- 
mitted  the  said  A.  B.  to  the  prison  of 
— ^—  as  it  is  said,  be  sent  by  you  be« 
fere  us,  do  command  you,  and  erery  ef 
you,  that  you,  or  one  of  you,  do  ssnd  is 
immediately  after  the  rscdpt  of  this  oar 


BY  CERTIOKARI. 


961 


used  for  a  long  time  afterwards,  does  not  therefore  become  in- 
). 

e  to  Justices  of  Motion  for  Certiorari.] — The  object  of  re- 
notice  to  the  justices  was  to  enable  them  to  show  cause  in  the 
ance  against  a  motion  for  issuing  a  certiorari  {e).     Such  notice 

served  six  days  before  the  day  on  which  the  rule  for  a  certiorari 
d  for  (y* ) ;  computing  those  days,  one  day  exclusive  and  the 
[elusive  of  the  day  of  moving  (g). 

equally  necessary  to  serve  the  notice  as  above,  whether  the  case 
le  certiorari  is  intended  to  bring  up,  has  been  granted  by  the 

for  the  opinion  of  the  court  of  queen's  bench  (A),  or  whether 
ier  has  been  merely  irregular  and  void  (t). 


ind  nngnliLr  the  said  infomui- 
laminatioiif,  and  depositiona, 
things  toaching  the  samey  aa 
i  perfectly  aa  tiiey  ha^e  been 
lore  yoiiy  and  now  remaining 
cnatody,  by  whatsoeyer  name 
\.  B.  ia  called  in  the  Bame,  to- 
ith  this  writ,  that  we  may  far- 
le  to  be  done  therein  what  of 
I  according  to  the  law  and  cus- 
Sngland  we  shall  see  fit  to  be 
it  Westminster,  the  -^—  day 
-in  the  ■  year  of  oor  reign. 

I  court  [or,  as  ike  etue  meyAe]. 
ness,  Thomas  Lord  Dsnman. 


Certiorari  to  Remove  an  Indict- 
from  the  iluarter  8e$eione  inio 
mrt  of  Qjiteen^t  Bench,  and  its 
n. 

ia,  by  the  grace  of  God,  of  Great 
uid  Ireland  Qneen,  defender  of 
,  and  so  forth.  To  the  keepers 
sace,  and  to  onr  justices  assigned 
and  determine  divers  felonies, 
ei,  and  other  misdemeanours 
cd  within  our  county  of  , 

eyery  of  them,  greeting.  We 
Uling,  for  certain  reasons,  that 
lingular  indictmenta  of  whatso- 
spBsses,  contempts,  and  assaults, 
G.  A.  and  M.  O.  gentlemen, 
cted  before  you  (as  it  is  said), 
-mined  before  us,  and  not  else- 
do  command  you  and  every  of 
at  yon  or  one  of  you  do  send 
oar  letls  or  the  seal  of  one  of 
fore  as,  on  the  morrow  of  All 
vheresoever  we  shall  then  be  in 
1,  all  and  lingular  the  aaid  in- 
tti,  with  all  things  touching  the 


same,  by  whataoerer  name  the  said  G.  A. 
and  M.  O.  are  therein  called,  together 
with  tlda  our  writ,  that  we  may  farther 
cause  to  be  done  thereon  what  of  right, 
and  according  to  the  law  and  custom  of 
England,  we  shall  see  fit  to  be  done. 
Witness,  Thomaa  Lord  Denman,  at 
Westminster,  the  — ^—  day  of  -^— — 
in  the  ^^—  year  of  our  reign. 

By  the  Court. 

Aa  to  eoete,  see  14  L.  J.  (M.  C.)  24. 

(<Q  Per  Patteton,  J.,  R,  t.  Abergele 
{Inh.),  5  Ad.  ft  E.  799.  See  Rep, 
T.  Cdrtworih  (/nA.),  13  L.  J.  (M.  C.) 
26. 

(e)  Reg,  T.  How  and  others,  11  Ad. 
ft  E.  159 ;  9  D.  P.  C.  501 ;  4  P.  ft  D. 
321,  8,  a 

(/)  Where  the  notice  stated  an  in- 
tention to  move  for  a  certiorari^' on  the 
lat  day  of  next  term,  or  so  soon  after  as 
1  can  be  heard,"  and  was  served  on  the 
1st  day  of  the  term,  the  rule  for  the 
certiorari  waa  discharged,  though  the 
motion  was  not  made  till  after  the  ex- 
piring of  six  days  from  the  day  of  aervice, 
Floundere,  Beq,  in  re,  4  B.  ft  Adol.  865, 
Lord  Denman  dubitante, 

(g)  R,  V.  Cumberland  (Just ices),  4 
N.  ft  M.  378 ;  R,  t.  Ooodenough,  2  Ad. 
ft  E.  463,  S.  P. 

(A)  R,  T.  8%ute»  (Justicee),  1  M.  ft 
S.  631,  734 ;  Reg,  v.  West  Riding  York^ 
shire  (Jiutieet),  in  Darton  t.  Bret  ton 
Weet,  1  New  Seas.  C.  406 ;  8,  C,  14  L. 
J.  (M.  C.)  113  :  overruling  an  argument 
that  the  grant  of  the  apecial  caae  was  a 
consent  to  the  issuing  a  certiorari,  which 
had  been  apparently  adopted  in  Reg.  t. 
Cartworth  {Inh,),  13  L.  J.  (M.  C.)  26. 

(t)  Reg,  T.  Spackman,  9  D.  P.  C.  1060. 

3  Q 
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The  notice  should  state  that  it  is  given  by  the  paity  iirteBdiii^  to 
for  the  certiorari^  and  should  specify  who  he  is(j),  naming  him(&)* 
The  certiorari  can  only  be  issued  at  the  instance  of  the  party  giriiig 
the  notice ;  for  if  he  avowedly  drops  the  proceeding,  it  cannot  isnie  at 
the  instance  of  any  other^  though  it  may  be  too  late  to  give  any  fresh 
notice  to  the  justices  (/),  If  the  application  for  the  certiorari  is  in- 
tended to  be  made  on  behalf  of  parish  officers,  the  notice  must  be 
signed  by  all  or  at  least  a  majority  of  them,  and  if  signed  by  one  only, 
and  shown  to  the  court  to  be  unauthorixed  by  the  rest,  nor  signed  on 
their  behalf,  it  is  insufficient  (m).  It  seems  it  may  be  signed  by  a 
party  who  describes  himself  as  solicitor  or  attorney  for  the  parties  apply- 
ing for  the  certiorari  (n). 

If  the  notice  only  alleges  that  the  justices  served  were  **  two  of  the 
justices  preeent  at  the  eeesionM  at  whidi  the  appeal  meationad  in  die 
notice  came  on  for  hearing,**  the  certiorari  obtained  on  it  will  be 
quashed  (o),  even  though  the  special  case  has  been  braiiglA  up  and 
set  down  for  arpiment  (p);  for  they  may  not  have  been  in  the  commis- 
sion of  the  peace  when  the  sessions  made  the  ocder  (q)^ 

Nor  can  this  omission  be  supplied  by  issuing  a  fifesh  writ  on  soffieieBl 
affidavits,  or  by  exhibiting  them  on  showing  oause»  if  ouMDe  than  u 
calendar  months  have  elapsed  since  making  the  order  (r). 

The  affidavit  of  iervice  of  the  notice  should  state,  that  the  two  ja»* 


(J)  JUp,  T.  How  aitd  otkert^  11  Ad. 
&  E.  159»  &c. 

(i)  R.  T.  XoMWiAtre  (/ut/tcft),  4  B. 
&  Aid.  289.  See  alio  it.  T.  Cemiridge" 
ikhrt  (Juitieei),  3  B.  &  Ad.  887. 

m  R.  Y.  Kent  {JuBiicet),  3  B.  ft 
Adol.  250.  The  lix  months  titer  the 
sukiag  the  order  had  eUpeed. 

(m)  R.  T.  Camtiridtiakirt  (Jmftiem), 
3  o.  ft  Ad.  887  (u  ttqiUined  in  R§g,  t. 
Xoneojikflre  (JuMcm),  11  Ad.  ft  E.  144, 
3  P.  ft  D.  88).    See  5  Ad.  ft  £.  796. 

(a)  R.  ▼.  Lanetukire  (Ju»tie9$)f  4  B. 
ft  Aid.  289. 

A  notice  more  foil  in  this  particvlBr, 
viz.  notice  of  application  for  a  eertio* 
rari  to  remore  an  order  of  jnaticea  re- 
lating to  the  gaola  of  M.  aigned  by  "  A. 
ft  B.  Molieitori/or  W.  6.  a  ratepayer  of 
M."  waa  held  good ;  for  the  aignature  of 
W.  6.  waa  not  required  by  the  act,  nor 
did  the  jnaticea  ahow  that  the  notioe  ae 
giTen  waa  not  aothoriaed  by  W.  G., 
R^,  ▼.  Laneoikire  (Jita/tctff),  in  re 
Mamchetter  (Borough),  11  Ad.  ft  E. 
144 ;  3  P.  ft  D.  86,  5.  C.    A  notioe 


aigned  by  A.  B.  '*  atfeomey  for  the  pre- 
aant  ehnrchwaidens  aad  ovaiievt  of 
M.  O."  WM  held  aoOeieBt,  Rtf.  ▼• 
SoUg  mul  miiotkmr,  9  D.  P.  C.  llfi-  See 
14  L.  J.  (M.  C.)  94.  Again  in  A  ▼• 
Mergel9  (InA),  5  Ad.  ft  £.  79ft,  the 
notiee  was  aigned  by  the  **  attomey  ^ 
the  respondents,"  aad  no  other  aoeooil 
of  it  was  given  in  the  affidavit,  bat  itwaa 
held  anffident,  and  the  vmtinreri  «•» 
granted.  Thiaaignatve,"J.B.attocMy 
for  reapondeaU,"  will  snffioe,  if  f>V^ 
lanta  and  respondents*  nsmee  are  itated 
and  notioe  ia  given  to  every  joftiee  pre* 
aent  at  the  heacing,  JBiy.  ▼.  ITitfe  (/««- 
tiem),  9  D.  P.  C.  524. 

(o)  See  2  Noka,  576 ;  Reg.  r.  Wai 
Ri&g  KorftaMre  {Jm§tiem),  ia  Dertoii 
T.  BntUm  W$$tf  mtpre, 

(p)  Reg.i.Cartworth{JmJk.),b(l.^ 
805. 

(q)  fir.  C.  See  2  0.  a  1037,  n.,  t^^f 
p.  941. 

(r)  R^.  T.  OilberdUM  (iia.),5Q.B. 
207;  nom.  QHbtrmmm,  13  L.  J.  (M>C) 
46 ;  Awm.  id,  28. 
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led  and  served  were  two  of  the  jitedoet  hy  and  brfore  whom 
al  was  heard  and  the  proceedings  had,  and  who  made  the  order 
D8(r).  if  it  appear^  on  the  motion  that  such  notice  has  not 
tn,  a  rule  even  to  show  cause  why  a  certiorari  should  not  isene 
ifused  (tt) ;  and  it  is  not  too  late  to  object  to  the  notice,  after 
:  ctfrfioran  granted  and  enlarged  by  consent  (x).  The  affidavit 
entify  the  party  suing  out  the  certiorari  with  the  prosecutor 
1  the  notice,  as  also  the  justices  who  made  the  order  with  those 
I  the  notice  has  been  served  (^).  It  should  not  be  intituled  in 
e,  but  only  "  in  the  court  of  queen*s  bench  ;'*  but  after  the 
igs  have  been  removed  under  the  certiorari^  the  rule  is  other- 
Theyuraf  must  perfectly  show  that  the  oath  was  taken  before 
properly  authorized  to  administer  it ;  thus  if  **  befbre  me  **  h 
it  is  bad,  though  a  commissioner's  name  is  subjoined  (a). 
certiorari  issues  before  the  signature  of  the  &it  by  the  judge, 
iilar  (&). 

the  actual  service  of  the  notice  on  the  justices',  where  two  jns- 
vict,  a  separate  notice  of  action  must  be  served  on  each,  for 
10  privity  between  them  (c). 
agistrate  present  on  the  bench  at  the  trial  of  an  appeal  against 


ft  p.  941,  Bey*  V.  CbfMpdl 
1  New  SoM.  C  414 ;  MU9. 
-th  (iM.),  5  Q.  B.  201 ;  13 
.  C.)  26;  Heg.  v.  BUufUm 
lew  Sew. C»  $70.  Rhubeen 
in  efidant  of  lerrioe  of  notice 
ri  under  IS  G.  II.  c.  18,  8.  5, 

"  twoof  tlie  Jnstiees  prwiwir 
iont  at  which  the  order  was 
who  are  two  of  the  same  jns- 
f  ■■■■i  «re  wtentiomtd  <»  the 
'  captwmqftkt  9aid  order,** 

the  eiremmimieee,  tiiAioient 

the  appeUant  pariah^  iZif .  v. 

(/Mb.),  14  U  J.  (M.  a)  92. 

>,  J.,  ia  reported  to  have  held 

it  to  itale  that  the  jostioea 

I  aeired  were  leveraUy  prumU 

irimff  of  the  appeal.  Beg,  t. 

Jift/tcaff),  but  ftMsrt. 

r,SuaM§M{juBtieei)t  1  M.  &  S. 

Flemdmre  m  rt,  4  B.  &  Aid. 

Olemorgtm$kir§  (Juiiieei),  & 

I 

r.  ▼.  Bom  end  otken,  11  Ad* 

aie. 

.  ▼.  Bow  emd  otken. 

t,  p.  954,  955,  and  aee  p.  952. 

.  ▼.  Bioakam,  2  D.  ai  U 168} 


15  BT.  ft  W.  519. 

(5)  Be§.  ▼•  St.  Mmry^  WkUeehapel 
{Ink.),  12  L.  J.  (M.  C.)  85.  The  lea- 
■Ions  made  an  order  inbjeet  to  a  speeial 
OBMb  The  aOdavit  lo  obtain  the  eer^ 
tioreri  waa  iwom  befbre  a  eommiaaioner 
within  the  six  months,  no  jndge  beiiq^ 
in  town,  and  t'wiieiwi  isHied,  bat  the 
jndge  did  not  sign  the  fiat  till  the  next 
day— which,  wai  qfter  the  six  months. 
QiMBrt  whether  the  eertioroH  waa  **moved 
atd  epplied  for "  within  six  months 
within  13  G.  II.  &  18.  a.  59  ? 

(e)  See  Bmq,  v.  Be4fordihire  {Jut- 
tieea,  in  rt  Wuter),  11  Ad.  &  £.  134, 
on  Met.  195  of  5  &  6  W.  IV.  c.  50,  new 
highway  act,  iZif.T.  GSktAtfre  (/M/teet), 
llAd.&E.139|  lP.&D.32,onalehoQae 
licensing  act,  9  G.  lY.  c.  61,  s.  27,  ante, 
where  the  word  ia  jfntlietf  in  the  singnlar. 

Trespaw  against  two  justices  and  a 
Gonatable  for  taking  goods  under  a  joint 
distrsaa  warrant  of  the  justicea  sued.  A 
separaie  notice  of  action  had  been  served 
on  each  defendant.  Objection  that  as 
the  distceas  warrant  was  the  act  of  two, 
the  notice  slionld  have  been  joint,  thus 
enabling  them  to  tender  joint  amends. 
Aldenom,  B.,.overmled  it,  saying  that  if 
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an  order  of  removal  was  a  rate-payer  in  the  respondent  parish,  but  stated 
that  he  should  not  vote  or  take  part  in  the  proceeding,  it  seems  that 
service  on  him  of  notice  of  intending  to  apply  for  a  cerliorari  is  insuffi- 
cient (d). 

What  Recognizance  is  necessary  for  Removing  a  Judgment  or  Order 
by  Defendants,']— 'B'^  5  G.  II.  c.  19,  s.  2,  no  certiorari  shall  be  allowed 
to  remove  any  judgment  or  order ^  unless  the  party  prosecuting  such 
certiorari  before  the  allowance  thereof,  shall  enter  into  a  recognizaMce^ 
with  sufficient  sureties,  before  a  justice  of  the  county  or  place,  or  before 
the  justices  at  sessions,  where  such  judgment  or  order  shall  have  been 
made  or  granted,  or  before  a  justice  of  the  king's  bench,  in  50/.  with 
condition  to  prosecute  the  same,  at  his  own  costs  and  charges  with 
effect,  without  wilful  delay,  and  to  pay  the  party  in  whose  favour  such 
order  was  made,  within  one  month  after  the  said  order  shall  be  con- 
firmed, their  full  costs  and  charges  (e)  according  to  the  course  of  the 
court.  And  if  he  shall  not  enter  into  such  recognizance,  or  shall  not 
perform  the  conditions,  the  justices  may  proceed  and  make  such  further 
order,  in  such  manner  as  if  no  certiorari  had  been  granted. 

As  to  filing  this  recognizance  in  crown  office,  see  ante^  p.  959. 

This  enactment  does  not  apply  to  prosecutors  under  penal  acts,  bat 
to  defendants  only  (/).  The  recognizance  entered  into  roust  be  a  sin- 
gle one  for  an  entire  sum  of  50/.,  and  if  a  defendant  and  his  sureties 
enter  into  recognizance  for  two  sums  of  25/.  each,  it  is  bad  {g).  Bat 
where  a  parish  prosecutes  a  certiorari  in  order  to  remove  an  order  of 
sessions,  it  is  sufficient  if  the  recognizance  required  by  5  G.  11.  c.  19, 
s.  2,  is  entered  into  by  any  inhabitant  on  behalf  of  the  rest  of  the  parish, 
with  two  inhabitants  sureties  in  a  joint  sum  of  50/.  (A). 

(d)  Seg.  T.  Her^fordMre  (Jwstkm), 
1  New  Sets.  C.  413,  n. 

(e)  S^  Reff.i.Lateiiifbrd(MHk.)tpmt. 
If)  Reg,y.8peneer,9Ad.StE.4l8&; 

8»  C.  nom.  Speiier,  exprnie^  1  P.Sc  D. 
358 ;  oonTietion  quashed  by  order  ol 
quarter  sesaioBj,  which  order  was  ra- 
moved  by  original  proaecator  into  Q.  & 

(^}  /{.v./>iam,8T.  R.217;  and  tas 
5  Ad.  &  E.  798. 

(A)  R.  V.  Abergth  (InA.),  5  Ad.  «k  E. 
795.  But  though  the  cerliorari  had  ia- 
aned  on  a  reoognizanoe  insnJBdent  on 
this  account,  the  court  would  not  quash 
the  tart/,  but  only  the  o/feiMmer,  and  en* 
larged  the  return  to  the  writ,  sending  it 
back  to  sessions  that  it  might  be  i^ 
allowed  alter  the  parties  prosecuting  it 
had  entered  into  reoognisanoe,  8,  C, 


a  joint  notice  had  been  given,  the  plain- 
tiff could  not  haTe  brought  a  aeparate 
action  against  each  magistrate,  aa  he 
m^A/havedoneundei  the  aeparate  notice. 
Verdict  for  plaintiff,  Sehoood  v.  Mount 
and  mother.^MSS,  Tyr.  This  objec- 
tion waa  not  renewed  on  the  motion  for  a 
new  trial. 

The  notice  was  left  in  a  letter-box 
in  the  door  of  the  chambers  of  a  justice 
in  Lincoln's  Inn  on  the  last  day  but 
one  allowed  by  the  act.  Some  time 
afterwards  the  justice  acknowledged  he 
had  duly  recciTcd  it  within  the  dlowed 
time,  as  appeared  by  affidavit  made  ntft- 
9€quent  to  the  granting  the  certiorari* 
The  senrice  waa  held  proper  and  duly 
profed,  R^.  y.  8t.  Mary  Wkiteehapei 
(/hA.),  13  L.  J.  (M.  C.)  85. 
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gnizancea  on  Indicimenta  removed  by  Certiorari.] — Where  one 
al  defendants  has  removed  an  indictment  by  certiorari^  under 
V.  &  M.  c.  11 , 8. 2^  (ante^  p.  956,)  and  has  entered  into  a  suffi- 
cognizance  alone,  a  procedendo  will  not  be  awarded  {k).  The 
5  &  6  W.  IV.  has  made  no  difference  herein  (/),  nor  will  the 
ipose  terms  on  the  defendant  as  to  the  time  of  proceeding  to 
I. 

>  preliminary  affidavit  and  security  before  issuing  any  writ  of 
ri  to  remove  any  county  rates,  made  in  pursuance  of  the  statute, 
irders  or  proceedings  of  the  general  or  quarter  sessions  touching 
:es,  see  12  G.  II.  c.  29,  s.  21. 

Retum.^-^lf  there  be  any  variance  between  the  description  in 
'4}rari  of  the  matters  sought  to  be  removed,  and  the  record,  the 
sire  not  obliged  to  remove  such  record  (n):  e,  g,  if  it  be  directed 
istices  of  a  county,  where  in  ftict  tbey  are  only  the  justices  of  a 
or  liberty,  or  other  portion  of  a  county,  or  of  a  city  or  borough 
hat  county ;  or  if  any  other  materially  erroneous  description  of 
}r  place,  or  previous  proceeding  occur  in  it.  If  the  writ  be 
emoval  of  the  indictment  only,  it  will  not  be  sufficient  to  re- 
e  whole  record  after  conviction  (o).  Some  things,  however, 
idered  immaterial,  and,  in  these,  trifling  errors  will  not  vitiate, 
the  mis-spelling  of  a  surname,  or  in  giving  the  name  of  a 
without  any  addition  (p).  But  a  wrong  christian  name,  or  a 
or  in  the  number  of  the  defendants,  or  in  the  addition  of  rank 
^ill  be  fatal  (q). 

TJt,  when  it  is  issued  to  remove  any  recognizance,  or  when  the 
It  is  in  custody,  is  signed  by  a  judge  of  the  court  from  which 
;  but  in  other  cases,  only  the^a^  for  its  issuing  is  so  signed  (r), 
ecord  itself,  or  the  tenor  of  it,  according  to  the  directions  of 


V.  Newton  and  other$f  2  N.  ft 
Semb.  the  protecutor  of  an  in- 
who  removes  it  must  hinutlf 
•  recognizance ;  R,  ▼.  Bauffhey, 
81 ;  as  to  which  case  see  the 
the  crown  officers  in  5  Ad.  & 

T.  Boxall  and  oiher»,  4  Ad.  & 

.  V.  ffttnt,  6  D.  P.  C.  5. 
Iton,  Chap.  159 ;  Barr.  Set.  C. 
it  when  a  case  comes  on  to  be 
i  Q.  B.  it  is  too  late  to  object 
)rder  or  document  brought  up 
to  the  certiorari  differs  from 


that  required  by  that  writ,  the  proper 
course  being,  to  have  moved  before  ar-^ 
gument  to  quash  the  return,  Reg,  v.. 
Fordham  (/nA.),  11  Ad.  ft  E.  73 ;  3  P. 
&  D.  95,  100 ;  gu,  however  R.  ▼.  Bird^ 
2  B.  &  Aid.  524,  antOt  seems  contra. 
See  also  R.  v.  Ueke,  ante, 

(o)  Hawk.  B.  2,  c.  27,  s.  80,  et  »eq,  l 
1  Salk.  145,  264. 

( p)  Hawk.  B.  2,  c  27,  s.  86,  et  eeq,  r 
Cro.  El.  172. 

(q)  Hawk.  B.  2,  c.  27,  s.  86,  et  eeq, ; 
Cro.  El.  172. 

(r)  Hawk.  B.  2,  c.  57,  s.  40. 
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the  writ  on  the  civetuMtaaoeB  of  die  ctae,  aunt  be  letnraad ;  aad  that 
without  amy  eitimneous  Blatter^  or  ezplanalion  (i). 

Od  nonHaompUanoey  a  rule  inues  for  the  return,  and,  on  disobedieiioe, 
an  attachment  («)  ;  but  the  writ  ii  of  no  effea  unkii  delivered  befine 
the  time  for  its  return  has  eipired  («)« 

And  the  letum  must  always  be  on  parchment,  for  a  return  on  paper 
has  been  held  to  be  irregular  (jf). 

The  writ,  if  directed  to  the  session,  is  usually  returned  by  the  chair- 
man of  the  day ;  if  to  individual  magistrates,  by  those  to  whom  it  is 
directed.  The  return  should  be  under  the  seal  of  an  inferior  coart,  if 
to  any  such  directed  ;  but  if  to  any  court  not  having  a  common  teal, 
under  the  seal  of  the  person  making  the  return  (z). 

A  recognizance  taken  by  a  justice  of  peace  ought  to  be  certified  by 
such  justice  only,  till  it  be  made  a  record  of  aceiions ;  after  which  it 
dmll  be  certified  in  the  nme  manner  as  the  other  records  of  sesBBDs(a). 

And  upon  «  certiorari  to  remore  a  conviction  by  a  joatiGe  of  the 
peace,  a  return  that  die  reooid  is  retuned  to  aesnons,  mod  that  a  wpj 
is  annexed  to  the  writ,  is  sufiicient;  because  justices  ought,  in  allcatei, 
to  return  coovictbns  to  sessions  (6). 

The  return  to  a  cerltorort,  for  the  removal  of  an  bdiotment,  oogfat 
to  have  the  clause,  *'  und  abo  to  k§mr  and  detBfwtmg  ^Smn/eUmmf" 
4cc.  in  the  deecription  of  the  justices  who  make  the  return,  mk»mtwir 
tuck  elaum  i$  mmstuary  in  the  eaptiem  of  ike  tadtetment^  as  far  riots, 
forcible  entries,  and  the  like  (e). 

Practice.] — ^The  writ  of  certiorari^  as  has  been  obaerved,  issues  from 
the  crown  office,  and  enough  has  been  introduced  respecting  its  Ibrm, 
•o  fitf  at  least  as  is  necessary  to  be  inserted  here.  The  attorney  ^ 
the  party  applying  for  it,  or  receiving  it,  if  it  be  directed  to  a  scnir>n 
respecting  an  crder^  carries  it,  together  with  the  recognisance  to  pro- 
secute, to  the  clerk  of  the  peace,  who  draws  up  on  parchment  a  reoofd 
of  the  order,  in  oonformity  to  the  entries  made  in  the  sessions  book. 
If  the  subject  matter  be  a  poor-rate,  then,  as  the  rate  itself  cannot  be 
removed,  the  entry  of  appeal  must  iochide  the  title  of  the  rate,  sad 
the  allowance  by  the  justices. 


(0  8m  as  to  the  dklnictioii  in  tfato  d^)  n,r.8towBmritm,CM.tnuim, 

rwpeot  between  etrMomW  ud  Ao^Mt  17S.    See  it.  t.  OmmIm,  Stn.  SSS. 

«o«7iit,  HHherinfftom  t.  lU^mMt,  For.  (s)  Bmrnk.  B.  2,  e.  27,  i.  6S;  CiU. 

teec.  R.  269.  227. 

M  R.  T.  Batiami,  1  Bait,  R.  298.  («)  CfO,  Jeo.  669. 

(*)  «.  T.  Modm,  Keb.  944 ;  Hmwk.  (*)  R.  ▼.  Alim,  2  T.  R.  285. 

B.  2,  c.  27.  •.  59.  (e)  Bmwk,  B.  2,  c  27. 
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to  a  C^riwmri  fir  rwuntmg  on  IndiotwwnL'\ — ^The  return 
irart  for  removiDg  an  wdktment^  may  be  made  in  the  foUow^ 
ir,  on  a  distinct  piece  of  parchment. 
n  the  back  of  the  writ,  write  the  following  words : — 
xecution  of  this  writ  appears  in  a  certam  schedule  hereunto 

rite  OB  the  schedule  the  Caption  of  the  indictment  thus  :— 

And  «o  on  ai  gifen,  «i/«,  p.  71,  tmhrtm  thd  word  pr^mUtd  inelu- 
sWe ;  and  then  add,  **  in  manner  and  form  ai  appears  in  a  certain  in- 
RMxed  to  tUi  «Aednle." 

Qk  B^  Morlaad,  Clok  cif  tte  Ptaee  Sir  the  said  oounty. 

not  put  on  the  files  of  the  conn  of  qnaiter  session,  and  is 
>n1y  on  removal.  To  this  schedule  is  annexed  the  r^^rd  of 
ment,  which  is  to  be  copied  at  length  (e)  and  are  both  remitted 


t  to  Certiorari  of  an  Order  of  Sessions  confirming  a  Con^ 
r  reloHng  to  an  Appeai  (/).]-^Tfae  return  to  a  tieriiorari  for 
a  jodgment  on  a  canmcHon  may  be  as  follows  ^— 

letum  of  Order  of  Sessions  confirming  Conviction  (g)* 

;eneral  quarter  leaiioni  of  the  peace  of  oar  lady  the  Qasett»  held  at  ■  ■  -'  ■ 
the  eaid  oomty,  en  ■  ■    ■  ■■  in  the  flist  week  aflar  the  ■■■■  ■  ,  to  wit,  on 
-  day  of  in  the  year  of  ovr  Lord  '  ,  and  in  tiie  *— ^  year 

II  of  our  aorereign  lady  Victoria,  before  M.  N.,  O.  P.,  &c.  juatices  of  oar 
:he  Qaeen,  assigned  to  keep  the  peace  of  our  said  lady  the  Qaeen  in  and 
antyof  ,and  also  to  hear  and  determine  divers  felonies,  trespasses, 

misdemeanows  eommltted  within  the  lald  county. 

«  hy  a  eODtictioa  or  jttdgnwnt,  bearing  date  the    day  of  In 

I ,  ander  the  hands  and  seals  of,  SMk  thereby  setting  forth,  &e.  [mI 
hole  qfthe  conviction  in  the  third  person,  and  m  the  pott  /«Mtf].  And 
le  the  said  C.  D.  [the  person  conmeted]  did  appeal  against  the  said  oon- 
Judgment,  to  the  then  next  and  now  last  eonrt  of  general  qaarter  seesiona 
ace,  held  at  ■■    ■  ■■  in  and  ftir  the  said  eonnty  of  ■  on     ■     ■■  day, 

M  day  of  Janttiry,  in  the  year,  &c.  when  the  said  appeal  wss  ordered  to  be 
I  to  this  present  sessiona,  and  of  which  said  order  of  continaance  the  said 
9  frotecutsr]  had  ten  days'  notice  prefioaa  to  thia  present  sessions.    Now, 

n  erraneoet  statentnit  of  the  CartheWi  2^. 

the  seirioiis,  when  in  indict^  (/)  See  ss  to  fbtm  In  case  of  appeal, 

thus  rettoted,  Is  a  snfident  II  Ad.  ft  B.  73 ;  Rep,  v.  Pordham,  IS 

r  qtisthhtg  it,  it.  V.  Bofsted,  1  L.  J.  (M.  C.)  162 ;  Reg.  ▼.  St.  Olabe, 

m.  255.  Bee  3  Bitfn*s  J.»  2Sth  Sontkwark, 

(g)  4  Ch.  Cr.  L.  257. 
mttiwf'i  MM,  1  fisnnd.  248,  n. 
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upon  hearing  the  nid  appeal,  and  what  hath  been  alleged  aod  proved  on  each 
party's  behalf,  and  fall  debate  and  considention  had  in  the  premises,  it  is  ordered 
by  this  court,  that  the  first  mentioned  conyiction  or  jadgment  shall  be  and  is  hereby 
confirmed  and  made  absolute.  And  it  is  farther  ordered  by  this  court  that  the  sud 
C.  D.  upon  sight  of  this  order,  or  a  copy  thereof  left  with  him,  do  pay  the  said  A.  B. 
the  turn  of  £  towards  the  costs  and  chai|{es  in  the  law  by  him  the  said  C.  D. 


reasonably  expended  in  and  about  the  defence  of  the  said  appeal. 

By  the  Court  (9). 


Form  of  such  a  Return  from  a  single  Justice  (A). 

}I,  A.  fi.  one  of  the  keepers  of  the  peace  and  justices  of  oar 
Isdy  the  Queen  assigned  to  keep  the  peace  within  the  aaid  , 


Qnmty  qf— 

to  vnt. 

and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  misdemeanours  in 
the  same  committed,  by  virtue  of  this  writ  to  me  delivered,  do  under  my  seal  return 
in  to  her  majesty  in  her  court  of  q[ueen's  bench,  the  '  of  which  mention  is  made 

in  the  same  writ,  together  with  all  matters  touching  the  same.  In  witness  whereof 
I  the  said  A.  B.  have  to  these  presents  set  my  seal. 

Given  at  '  in  the  said  county,  the  —  day  of  •^—  in  the  -^-^ 

year  of  the  reign  of  ■. 


What  matters  are  to  be  returned  to  the  Crown  Office.] — Whatever 
form  the  return  assumes,  the  clerk  of  the  peace,  if  the  return  is  from  the 
session,  or  the  single  justice,  annexes  the  orders  to  the  writ,  and  remits 
them  to  the  agent  of  the  party  applying,  to  be  delivered  by  him  into 
the  crown  office. 

Where  a  ease  has  heen  granted  by  the  sessions,  we  have  seen  that  it 
forms  part  of  the  matters  to  be  returned  by  them  to  a  certiorari{i) :  but 
where  on  an  appeal  against  an  order  of  removal  they  overrule  an  objec- 
tion to  the  examination  for  insufficiency,  but  grant  no  case  on  the  point, 
a  rule  for  a  certiorari  praying  the  removal  not  only  of  the  orders  of 
sessions  and  removal,  but  also  of  the  examination  on  which  the  latter 
order  was  made,  with  the  notice  and  groundsof  appeal,  will  be  refused  (A), 


(ff)  Where  a  retam  made  by  a  quarter 
session  of  an  order  oonfirmed  there  on 
appeal  was  signed  by  four  justices,  who, 
however,  had  not  described  themselves 
as  justices  of  the  county,  or  put  their 
seals  to  it,  the  court  sent  it  back  to  be 
amended  in  this  particular,  in  order  to 
complete  it;  for  if  that  had  not  been 
compelled,  Uie  justices  willully  or  by  ne- 
gligence might  have  defeated  the  process 
of  the  court,  R,  v.  fenyon,  6  B.  &  C. 
640. 

(A)  See  B.  ▼.  £a/oi»,  2  T.  R.  285. 

(1)  Ante,  p.  941,  955,  956. 

(t)  Reg.  V.  fTeet  Riding  Yorkehbrt 


{JwHeet),  12  L.  J.  (M.  C.)  15,  (in  TW- 
iertim  v.  Idle),  relied  on  and  cited  per 
Cfur.  in  Reg,  y.  Buekmgkdmakir^  (/«§- 
tieee),  S.  P. ;  3  Q.  B.  800,  807.  There 
the  sessions  on  hearing  an  appeal  against 
an  order  of  removal  confirmed  it  without 
granting  a  case.  Hie  court  refused  Is 
direet  t^e  order  of  removal  with  the  er* 
asiiiMi^tOfat  on  which  U  wn  grwmJeJ 
and  the  order  of  sessions,  to  be  brought 
up  by  etrtiorarif  on  the  ground  that  the 
examinations  contained  no  legal  evidence 
in  support  of  the  order  of  removal.  The 
writ  of  etrtiorari  ought  not  to  require 
anytlung  more  to  be  returned  than  the 
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last  form  a  part  of  the  evidence  submitted  to  the  sessions  on 
ig  of  the  appeal  (/). 

iorari  had  been  duly  allowed  for  bringing  up  ''  all  orders  of 
nade  "  in  the  case  of  an  appeal  against  an  order  of  removal, 
II  things  touching  the  same.*'  The  clerk  of  the  peace  returned 
the  order  of  sessions  and  original  order  of  removal  (m),  but  the 
f  appeal,  and  statement  of  grounds  of  appeal,  from  which  last 
ed  that  the  appeal  ought  not  to  have  been  heard,  or  con- 
'  the  order  of  sessions,  quashing  the  order  of  removal,  made. 
2d  been  refused.  The  court  held  that  the  return  was  irregular 
g  more  than  the  order  of  sessions,  and  would  not  look  to  the 
ters  returned,  and  decided  that  the  return ^  not  the  writ,  ought 
ished  (n).  But  as  a  new  return,  if  properly  made,  viz»  of  the 
sessions  simply,  would  not  support  a  motion  to  quash  that 
ey  discharged  the  rule  for  a  certiorari  without  quashing  the 

). 

filing  recognizances  in  crown  office,  see  p.  959. 

lor  Proceedings  on  return  of  Case,  Sfc.  from  Sessions.^^-We 
wn  the  steps  preliminary  to  bring  up  a  special  case  reserved  by 
and  for  a  concilium  in  order  to  set  it  down  in  the  crown  paper 
lent.  If,  upon  such  argument,  any  defect  appears  in  the  return, 
:  will  make  a  rule  that  the  case  shall  be  sent  back  again,  either 
to  be  re-stated,  or  for  additional  information  on  any  particular 
it.  This  rule,  together  with  the  original  record,  is  re-delivered 
srk  of  the  peace  for  inquiry  at  the  next  session,  if  belonging  to 
)ns  of  the  peace ;  and  the  matter,  if  it  relate  to  doubtful  facts, 
inquired  into  de  novo,  as  if  nothing  had  passed  on  it  before  (p) ; 
is  otherwise  if  it  arise  from  some  mere  informality  to  be  cor- 
y  the  justices  (q).  A  procedendo  cannot  be  moved  for  while 
orari  is  on  the  file  of  the  court  (r). 
osts  of  a  certiorari  are  treated  of  below. 


•rder  of  remoTal,  and  the  pro- 
}f  the  leiiioiit  thereon  on  the 
ler  Cur,  Rtg.  t.  Wat  Biding 
*.  {Juttieet), 

!  ptr  Cur.  but  not  decided  in 
lotherham  {Ink.),  12  L.  J.  (M. 

le  order  of  removal  may  pro- 
'etnmedi  see  ante^  p«  941 ,  &c. 
g.  ▼.  Abtrgele  {Ink,),  8  Ad.  & 
3  Ner.  &  Per.  406.  See  Reg. 
Hding  Torkihire  (Juitieet),  12 


L.  J.  (M.  C.)  15.  In  2  Nolan,  P.  L.  4 
ed.  592,  the  writ  was  quashed.  If  a 
certiorari  was  quashed,  a  second  might 
issue,  R.  ▼.  Hedingham  Sible,  1  Burr. 
S.  C.  114;  R.  T.  Newton,  id.  157. 

(o)  See  R.  ▼.  Abergele  (Inh.),  8  Ad. 
&  E.  398 ;  3  N.  &  P.  406. 

{p)  Ante,  p.  945,  947;  2  Bott,  736, 
743. 

{q)  Ante,  p.  945,  Burr.  S.  C.  682. 

(r)  4  Burr.  2459. 
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SECTION  IV. 

Of  Costs. 

General  Rube  reepecHng  Coeis.] — ^The  cases  most  suitable  to  be 
considered  according  to  the  design  of  this  work  are, 

1.  Costs  on  the  removal  of  proceedings  by  writ  ofcertiararu 
8.  Costs  on  criminal  prosecutions. 

3.  Costs  on  appeals  against  poor-rates. 

4.  Costs  on  appeals  against  orders  of  Temoval. 

5.  Costs  of  care  and  maintenance ;  to  be  indorsed  upon  a  suspension 
of  an  order  of  remoTal. 

6.  Costs  npon  appeah  against  overseers'  accounts. 


1st.  OfCoete  of  Certiorari  by  Defendanti  to  Remove  Indietmente.] 
— Stat.  21  J.  L  c.  8,  (as  amended  and  continued  by  8  &  9  W«  HI.  c. 
33,  ante^  p.  956),  {inter  aiia)  **  to  prevent  abuses  in  procuring  writs  of 
certiorari  for  removing  indictments  found  before  justices  of  the  peace  in 
their  general  sessions/*  enacts,  that  eertiorarie  shall  not  be  thence- 
forth allowed  to  remove  indictments  for  assaults  from  sessions  of  the 
peace,  unless  the  party  indicted  shall  become  bound  to  the  prosecutor 
by  recognizances  with  sureties  to  pay  such  prosecutor,  within  one  month 
after  the  conviction  of  the  party  indicted,  such  reasonable  costs  as  the 
said  justices  in  the  said  sessions  of  the  peace  shall  assess  and  allow. 

By  5&6W.  ft  M.c.  ll,s.  2(5),  the  recognizance  to  be  taken  before 
allowing  a  cerfiorart  to  a  defendant  for  removing  indietmants,  must  be 
certified  into  the  queen's  bench  with  the  certiorari  and  indictment,  to 
be  there  filed,  and  the  name  of  the  prosecutor,  if  he  be  the  party  grieved 
or  injured,  or  some  public  oflScer,  to  be  indorsed  on  the  back  of  the 
said  indictment  (f).  And  (by  s.  3),  if  the  defendant  prosecuting 
such  writ  of  certiorari  is  convicted  of  the  offence  for  which  he  was 
indicted  (t),  tlien  the  court  of  queen's  bench  shall  give  reasonable  costs 
to  the  prosecutor,  (if  he  be  the  party  grieved  or  injured  («)  or  be  a 
justice  of  the  peace,  mayor,  bailiff,  constable,  headbovough,  tithiag«uah 
churchwarden,  or  overseer  of  the  poor,  or  any  other  civil  officer,  who 
shall  prosecute  on  account  of  any  feet  committed  or  done,  that  comeeraed 
him  as  officer,)  to  be  taxed  according  to  the  course  of  the  said  court, 


(f)  jlsMfe,  p.  957  ;  sse  slM  p.  959.  srreiM,  B,  v.  7%fiMr,  16  Sail,  510. 

(0  That  ii,  ^eetuaUy  eoDvictod;  for  (ti)  I  M.  ft  8.  f 68  ]  Jl.  v.  6ker1f,  1 

no  eotti  can  be  taxed  if  judgment  la      II.  ft  Hyl. 
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pnMMutoribT  die  recoveiyof  ineh  costs  tball  wiUlin  [t.  e.  after 
5  of  («)]  Ian  days  after  demand  made  of  defendant  and  reftmri 
eot,  cm  oath,  ham  an  attacfameat  gnuited  agahiet  the  deftaklaBt 
aid  csooit  for  toeh  hm  contempt,  and  that  the  said  reoogniBanee 
:  Y>e  dadiaifed  till  the  costs  so  taxed  are  paid, 
bis  section  it  is  held  that  the  sureties  (called  manucapian  in 
anie^  p.  956),  most  pay  the  prosecutor  his  costs,  thongh  there 
ndertaking  to  that  effect  in  die  recognizance,  or  express  pro- 
directing  it  hi  the  aboTe  enactments  (y) ;  bnt  under  the  hitter 
snt,  if  a  defendant  is  indicted  on  two  different  counts,  and  after 
ig  the  indictment  by  cerliarari^  is  convicted  on  one  count  and 
sd  on  the  other,  he  is  liable  only  for  the  costs  incident  to  the 
I. 

atisfy  the  above  tlescription  of  *^  o  party  yrietfed^^  there  must 
e  actual  injury  sustained  (a). 

words  *'  OS  q^cer,**  mean  in  Ae  actual  execution  of  the  duty  of 
ce,  and  that  the  party  must  hand  fide  be  a  prosecutor  ex  offi- 
y  and  not  a  mere  voluntary  prosecutor,  though  in  an  office  (e). 
osecntor's  name  need  not  to  be  indorsed  on  the  indictment,  if  lie 
iiblic  officer,  and  that  fttct  appears  on  affidavit  (ct).  Who  is  the 
utor  is  often  uncertain,  as  his  name  does  not  always  appear  on 
ck  of  the  indictment :  and  it  must  always  be  the  business  of  the 
IS  to  inquire  and  decide  this  question  (e).  Accordingly,  m  a  case 
e  old  highway  act,  13  O.  HI.  c.  78,  s.  64,  where  the  sessbns 
C.  and  E.  to  have  been  the  prosecutors  of  an  indictment  for  nOt 
ing  a  road,  the  queen*s  bench  would  not  interfere  with  the  order 
sions  intituled  as  in  a  prosecution  by  C.  and  E.,  and  ordering  them 


R.  T.  J^lMd,  3  T.  R.  512.  How- 
tee  Wrigki  v.  ffUKoMt,  T.  ft  Or. 

Reg,  V.  BmmU,  7  D.  P.  C.  CBO. 
Reg.  T.  Hmwdon  mud  othen,  11  Ad. 
L43 ;  1 G.  a  D.  135,  mte.  And  one 
renl  ptrtlet  grisred  by  a  nnisanoe 
litt  proteeated  ft  «t  their  Joint  «k- 
i  is  notwithttandtng  entitled  to  have 
irhole  ooBta  of  proaecntion  taied 
iSt  detodanti  nnder  thia  aeetlon, 
1.  WiUkmu,  A.  D.  1844  ;  8  Jnriat, 
Q.B. 

)  R.  ▼.  HglHm,  1  "Wfla.  R.  138. 
R.  ▼.  heMbm,  1  M.  &  8.  268 ;  R. 
tvhunt,  5  B.  a  Ad.  405 ;  2  N.  ft 


Bi.  853i  R.  ▼.  WiiUamum,  7  T.  R.  32; 
JR.  V.  Ttam/on  St,  Marg,  3  H.  &  8.  4S5 
(aa  atated  hjLUtMUOe,  J.»  3  B.  ft  AddL 
840) :  Reg,  v.  Barnard  dfHa,  5  Joiiat, 
799s  R.  T.  CMeeot,  1  D.  P.  C.(N.  SO 
556 ;  Reg,  t.  Lord  Wkddegfwrett  Q.H. 
341. 

(d)  X.  T.  WfOkme,  1  T.  R.  32;  fi. 
T.  Dnsm^ip,  16  Rait,  R.  194;  R,  t. 
RIMihmorth,  5  T.  R.  83. 

[e)  R,  Y.  Sk&rplete,  2  T.  R.  47. 
[d)  R,  T.  Smithy  1  Bnrr.  55;  sad 

R.  y,  KeiHewortkt  5  T.  R.  33. 


!: 


(a)  PerLordJI//ai50ro«yA,4M.ftt. 
207,  IS.  T.  Cbmmerai,  Mag  R,  v,  h^ 
eMon,  1  M.  ft  S.  268. 
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to  pay  the  costs,  though  the  names  of  two  constables  in  whose  present- 
ment the  indictment  originated  were  on  the  back  of  it,  while  those  of 
C.  and  E.  were  not ;  and  the  sessions  were  held  right  in  ordering 
the  costs  to  be  paid  to  the  solicitor  of  the  parish  indicted  and  ac* 
quitted  (/),  no  objection  being  made  by  them  at  the  time. 

Compelling  Payment  of  Costs  where  Order  or  Judgment  of  Qwirter 
Sessions  is  Confirmed.'] — ^The  judgment  of  the  queen's  bench  is  given  in 
the  shape  of  a  rule,  and  entered  as  such  in  the  rule  book(^).  If  the 
party  who  removes  an  order  of  sessions  by  certiorari  obtains  such  judg- 
ment, by  his  rule  being  made  absolute,  the  recognizance  (given  under  6 
G.  11.  c.  18,  s.  2.  ante^  p.  964)  is  discharged  as  a  matter  of  course  (A). 
He  is  not  entitled  to  receive  costs ;  though,  if  his  rule  is  discharged,  be 
must  pay  them  as  taxed  by  the  master  of  the  crown  office  (t),  before 
the  recognizance  can  be  discharged  (A).  The  amount  is  not  confined 
to  the  sum  mentioned  in  the  recognizance  (/)•  For,  by  5  G.  II.  c.  19, 
8.  5,  if  the  order  or  judgment  (vis.  of  the  sessions)  shall  be  confirmed 
by  the  court,  the  person  entitled  to  the  costs  for  the  recovery  thereof 
within  (i.  e,  at  the  expiration  or  after  the  lapse  of  (m)  )  ten  days  afler 
demand  made  on  oath  of  such  demand,  and  refusal  of  payment,  shall 
have  an  attachment  for  the  contempt,  and  tlie  recognizance  given  on 
the  allowance  of  such  certiorari  shall  not  be  discharged  till  the  costs 
are  paid,  and  the  order  so  confirmed  complied  with. 

However,  if  the  certiorari  is  superseded  quia  impromde  emanavitp 
the  party  suing  it  out  is  not  liable  to  costs,  for  they  were  occasioned  by 
an  improvident  act  of  the  court  (n).  So  if  he  succeeds  in  quashing  a 
removed  order  of  removal  in  part  (o).  But  he  will  not  have  costs 
where  the  removal  was  unnecessary  and  consequently  vexatious  ;  e.  g. 


(/)  R.  V.  CommereU  and  Ellit,  4  M. 
&  S.  203. 

(jf)  See  the  form  R,  v.  St.  PettrU  m 
Worctattrihiret  Burr.  Set.  C.  27.  See 
Ihid,  p.  595,  and  Burrow's  Preface.  AUo 
2  East,  222 ;  JZ.  v.  Mow  CritehelL 

(h)  R,  V.  Bray,  Burr.  S.  C.  687. 

(0  R.  V.  Dore,  Andrews,  252;  2  Nol. 
4th  ed.  621.  If  on  special  case  granted 
by  sessions,  Q.  B.  approves  their  de- 
diuon,  it  does  not  confirm  their  order 
in  terms,  but  discharges  the  rale  for 
quashing  it.  That  of  itself  confirms  the 
order  within  the  meaning  of  this  enact- 
ment, so  as  to  fix  the  party  who  brought 
up  the  order  of  sessions  with  costs,  Reff, 


▼.  Late\ford  (JM.),  1  New  Sess.  C. 
387,  396. 

(t)  R,  T.  Bdgewortk,  4  T.  R.  218. 

(/}  R.  T.  Dore.  "  Costs  and  damagti^ 
in  an  act,  mean  costs  as  between  attoraey 
and  client.    Per  Probyn,  J.,  ^.  C. 

(m)  jR.  T.  Ireland^  3  T.  R.  512,  mU, 
p.  971. 

(n)  R,  T.  Wakefield,  Sayer  on  Costs, 
306. 

(o)  R,  T.  Madiey,  Stra.  1198.  Order 
of  removal  of  man,  wife,  and  daughter 
confirmed  at  sessions;  orders  quashed 
in  K.  B.  as  to  the  daughter,  and  con- 
firmed as  to  man  and  wife. 
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le  party  was  not  affected  by  the  act  of  the  sessions  which  was 

,  thoagh  it  might  eventually  make  him  liable  to  costs  {p). 

f  if  an  order  is  sent  back  to  sessions  to  be  re-stated,  and  is 

amended,  the  party  removing  it  originally  is  not  liable  to  pay 
,  unless  he  disputes  the  amended  order,  instructing  counsel,  and 
16  chance  of  a  judgment  of  the  court  in  his  favour  on  it  (r). 
xpense  of  maintaining  a  pauper  between  the  times  of  giving 
t  at  sessions  on  appeal  against  his  removal,  and  in  the  queen's 
innot  be  allowed  in  the  latter  courts  nor  will  they  send  back 
3al  order  of  removal  to  the  sessions,  in  order  that  they,  by 

it,  may  give  the  appellant  those  costs  under  9  G.  I.  c.  7,  s. 
t  if  the  case  is  not  decided  in  the  term  in  which  it  comes  on 
ued,  it  has  been  made  a  term  of  the  adjournment  that  these 
I  the  last  day  of  that  term  should  abide  the  event  (t), 
r.  II.  c.  19,  s.  5,  ''the  recognizance  (ante^  p.  964,)  shall  be 
o  the  king's  bench,  and  there  filed  with  the  certiorari^  and 
dgment  removed  thereby  (ti);  and  if  the  said  order  or  judgment 
3n firmed  by  the  court,  the  persons  entitled  to  such  costs,  for 
ry  thereof,  within  ten  days  after  demand  made  of  the  person 
t  to  pay  the  said  costs,  upon  oath  made  of  such  demand  and 
all  have  an  attachment  for  such  contempt,  and  the  recogni- 
;iven  upon  the  allowance  of  such  certiorari  shall  not  be  dis- 
Qtil  the  costs  shall  be  paid,  and  the  order  so  confirmed  com- 
and  obeyed.'^ 

0/  Costs  on  Criminal  Prosecutions.] — In  former  times,  it  was 
>f  frequent  complaint  by  judges  that  they  had  no  power  to 
luneration  to  the  prosecutor  and  witnesses  in  cases  of  serious 


Cases  of  Felony,  whether  Bill  pre/erred  or  not — and  Cer- 
Magistrate.]— By  7  G.  IV.  c.  64,  s.  22,  "  the  court  before 
person  shall  be  prosecuted  or  tried  for  any  felony ^  is  hereby 
and  empowered,  at  the  request  of  the  prosecutor,  or  of  any 


Sessions  had  made  an  order  («)  R.  v.  Moor  Criteheil,   2  East, 

uestion  of  costs  in  case  of  222 ;   and    R.  t.    Wnt  Cranmoret    2 

1.  The  court  affirmed  their  Nol.  623,  n.    See  tmte. 

•oint  of  appeal,  hut  quashed  (t)  See  Ovemorton  y.  Safford,  I  Bla. 

Q.  Rep.  436. 

Titeham,  Burr.  S.  C.  504 ;  (ti )  See  also  a  rule  of  Q.  B.  anttf  p.  959. 

;arr.  S.  C.  687.  (x)  2  Hale,  282 ;  Hawk.  B.  2,  c.  46, 

*,dffeworth,  4  T.  R.  218.  s.  173. 
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ether  peraoD  who  shall  ajpip^ar  om  recc^Mxaiicf  w  iuhpotma  to  proMsmU 
orgiv0  evidaice  agaiast  any  panon  accused  of  uiy  felony,  to  order  pay* 
men!  unto  the  prosecutor  of  the  costs  and  expenses  which  such  jntMecv- 
tor  («)  shall  incur  m  preferring  the  indictment,  and  also  payment  to  the 
prosecutor  and  witnesses  fox  the  prosecution,  of  sudi  suma  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  reimbuise  such  pso- 
secutor  and  witnesses  for  the  expenses  they  shall  seTcraliy  have  incuned 
in  attending  before  the  examining  mag^rate  or  magistrates  (x)>  and  the 
grand  jury,  and  in  otherwise  carrying  on  such  pieaecution ;  and  also 
to  compensate  them  for  their  trouble  and  iosaof  time  therein  (y).  And 
olthougk  no  Ml  tf  indictment  ikall  be  f referred^  it  shall  still  be  lawful 
for  the  court,  where  any  person  shall,  in  the  opinion  of  the  court,  htmi. 
JUk  have  attended  the  court  in  obedience  to  any  recogmzance  or  sub- 
poena, to  order  payment  unto  such  person  of  such  sum  of  money  aa  to 
the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such  penon 
for  the  expenses  which  he  or  she  shall  have  baud  fidg  incurred,  by  rea- 
son of  attending  before  the  examining  magistrate  or  magistrates,  and 
by  reason  of  such  recognizance  (s)  or  subpmna,  and  ako  to  compeoaata 
such  peiaott  for  trouble  and  lose  of  time ;  and  the  amoiml  ofikt  es» 
jwjuf s.  of  attending  before  the  examining  magistrate  or  magistrates  (u  e. 
before  the  committal  of  the  prisoner),  and  the  campenm&mfor  trouble 
ami  loss  cf  time  therein  shall  be  ascertained  by  the  certificate  of  suck 
magistrate  or  magistr»kea,  granted  before  the  trial  or  attendance  in  court, 
if  such  magistrate  or  magistrates  shall  think  fit  to  grant  the  same ;  and 
the  amount  of  all  the  other  expenses  and  compensations  shall  be  ascer- 
tained by  the  proper  office  of  the  court,  subject  nevertheless  to  the 
legolationa  to  be  established  ia  the  manner  thereinafter  mentioned.** 

If  an  indictment  for  felony  is  removed  by  ctrftomri  into  the  queen  a 
bench,  and  is  tried  at  nisi  prius  on  a  record  issuing  out  of  that  court. 


(a)  Thus  not  indadini^  an  ettomsf't 
hQl  of  OMta  for  mbpoenaing  a  witness, 
or  for  bis  own  (the  attoniey's)  traveUing 
to  get  inibniiation  im  lapport  of  the 
efas^f  Beg.  ▼.  Saoage  and  Penn,  Ox- 
ford Spr.  Am.  1842,  Paiteum,  J.  (Bill 
was  not  foand),  MSS.  Tyr. 

(#)  A  party  who  is  bound  over  at 
quarter  leasioiia  to  proaeeate  in  a  supe- 
rior eovft,  ia  entitled  to  his  expenses 
nnder  the  statute,  R,  t.  Paint,  7  C*  & 
F.  135.    Central  Criminal  Court. 

(y)  SetntU,  that  the  statute  meant  to 
gite  eoets  to  those  pactiea  only  who  had 
pBetiovaly  gone  before  a  magiatrate.  It 
does  not  apply  to  cases  where  an  indiet- 


■MBt  is  prafemd  after  n  maglrtratehas 
dismissed  the  complaint,  per  LitiUdaU^ 
J.  inH-T./cyii,  3Ad.&E.  416;  5N. 

ft  M.  lei. 

(x)  A  prisoner  had  been  apprehended 
by  a  bench  warrant,  and  prosecutor  was 
under  no  recognisanee  to  prosecute; 
none  of  the  witnesses  were  under  reoog- 
ntaaaee,  but  one  had  been  subpoeoaed. 
ParkB^  B.,  oompared  sections  22  and 
23,  and  held,  that  in  felony  the  court  was 
entitied  to  award  praeeentor  hia  oosSs* 
though  not  under  reoognixanea.  HeaU 
lowed  his  cost*  acoopdusglf ,  as  well  aa 
of  the  witnesaea,  Bsg^  t,  Bsttmrmek^  a 
M.  Sk  Boh.  196. 
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die  espeoaea  of  the  proieciilion  csnaot  be  allowed  uadtr  this  estel^ 
iDent(«)«  Tho  nme  rale  wu  prevbualy  laid  down  ia  miedeaiea^. 
wmn{b)m 

Sxpenstn  oad  RnMords  for  ApprekemUtig  Offendert.] — Since  tbe 
npeal  of  58  G.  III.  c.  70,  &«  4,  by  7  &  8  G.  IV,  c.  27.  the  court  of 
qaarttf  sesaona  cannot  g;rant  to  parties  aotiv^  in  the  apprehension  of 
ofiendersy  "  such  sam  or  sums  as  shall  appear  to  the  court  sufficient  to 
compeniate  them  for  their  expenses,  exertions,  and  loss  of  time  in  or 
towards  such  apprehension."  except  in  the  ofince  of  receiving  stolen 
property,  knowing  it  to  have  been  stolen  (c). 

CosU  of  Persons  bound  over  to  Prosecute ^  or  give  Evidence  in  Pro- 
seeutions  of  certain  Misdemeanours  faliowed,  thoughnoBillpr^erred.l 
—The  23rd  section  of  7  O.  IV.  c.  64,  empowering  the  court  to  grant 
lbs  costs  of  the  prosecutor  and  witnesses  b  oeitaiu.  cases  of  misde- 
meanour, is  whoHy  new.  It  enaets,  *'  That  where  any  proaeentor  or 
other  person  ahall  appear  before  any  omrt  on  raoognisaiiee  or  subpcana, 
to  proaecnte  or  give  evidence  against  any  person  indicted  of  any- 
assault  with  intent  to  commit  felony ; 

attempt  to  eommil  felony ; 

fiot; 

mtadeaieanour  fer  receiving  any  stolen  property,  knowing  the  same 
to  have  been  atolen ; 

aasault  upon  a  peace  officer  in  the  execution  of  his  duty,  or  upon 
any  person  acting  in  aid  of  such  officer ; 

neglect  or  breach  of  duty  as  a  peace  officer; 

assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate 
of  wages; 

knowingly  and  designedly  obtaining  any  property  by  felse  pre* 


wilful  and  indecent  exposure  of  the  person  (d) ; 
wilful  and  corrupt  perjury,  or  of  subornation  of  perjury ; — 
every  such  court  is  hereby  authorized  and  empowered  to  order  pay« 
ment  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the 

(a)  B.  T.  Mieharda  oimI  oiktn,  8  B.  pofore  is  charised  u  done  wUfolIf,  Sm.| 

&C.4ae;  A  ▼.  AlfV,  1  D.  p.  C.  481.  (without  addinsjniMiely)  with  a  liew  to 

Sm  3  Ad.  &  B«  416;  5  U.St  RyL  167 ;  indto  taother  man  to  eommit  with  tb* 

3  C.  Sb  P.  391.  dttfandsiit  an  Qimaianl  orime.  Miff.  t. 

lb)  Sea  p.  976.  ,  8  Ad.  &  S.  589 ;  3  N.  &  P.  637. 

(c)  7  &  8  6.  IV.  «.  27,  8.  28.  JV.  J3.  There  wai  a  coant  for  a  oommoa 

(d)  But  thia  ia  otherwiae,  if  the  ex-  aasaolL 
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pToaecutioo,  together  with  a  compensation  for  their  trouble  and  lo«  of 
time,  in  the  same  manner  as  courts  are  hereinbefore  authorized  and 
empowered  to  order  the  same  in  cases  of  felony ; — 

and  although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawfal 
for  the  court,  where  any  person  shall  have  bondjide  attended  the  court 
in  obedience  to  any  recognizance,  to  order  payment  of  the  expenses  of 
such  person,  together  with  a  compensation  for  his  or  her  trouble  and 
loss  of  time,  in  the  same  manner  as  in  cases  of  felony,  provided  that, 
in  cases  of  misdemeanour,  the  power  of  ordering  the  payment  of  ex- 
penses and  compensation  shall  not  extend  to  the  attendance  before  the 
examining  magistrate." 

Where  an  indictment  for  a  misdemeanour  is  removed  by  certiorari, 
and  tried  at  nisi  prius,  the  prosecutor  and  witnesses  are  not  entitled  to 
costs  under  this  statute  («). 

Mode  of  procuring  Order  for  Payment  of  Costs  of  Prosecutors 
and  Witnesses, }^^Th^  manner  in  which  orders  granted  by  the  court 
under  these  provisions  are  to  be  made  out,  is  regulated  by  7  G.  IV.  c. 
64,  which  enacts  by  sect.  24,  **  That  every  order  for  payment  to  soj 
prosecutor,  or  other  person  as  aforesaid,  shall  be  forthwith  made  oat 
and  delivered  by  the  proper  officer  of  the  court  unto  such  prosecutor 
or  other  person,  upon  being  paid  for  the  same  the  sum  of  Is,  for  the 
prosecutor,  and  6d.  for  each  other  person,  and  no  more ;  and,  except 
in  the  cases  hereinafter  provided  for,  shall  be  made  upon  the  treasurer 
of  the  county,  riding,  or  division  in  which  the  offence  shall  have  been 
committed,  or  shall  be  supposed  to  have  been  committed,  who  is  hereby 
authorized  and  required,  upon  sight  of  every  such  order,  forthwith  to 
pay  to  the  person  named  therein,  or  to  any  one  duly  authorised  to 
receive  the  same  on  his  or  her  behalf,  the  money  in  such  order  men- 
tioned, and  shall  be  allowed  the  same  in  his  accounts." 

The  entire  order  of  a  court  for  paying  the  costs  of  a  prosecutioo 


(«)  12.  ▼.  JokMont  1  Mood.  C.  C.  713. 
See  R,  ▼.  JUckardt,  8  B.  &  C.  420  ;  2 
Man.  &  Ry.  405  ;  R.  v.  Jeyet,  3  Ad.  & 
E.  416 ;  5  NeT.  &  Man.  101.  See,  how- 
ever,  as  to  road  prosecutions  on  5  &  6 
W.  IV.  c.  56,  s.  98,  R.  y.  Pmwortk 
(/nA.),  and  R.  v.  Preston  (IhA.),  oii/e, 
p.  407. 

In  R,  ▼.  Warwick,  K.  B.,  Maj  5, 
1837,  a  defendant  had  been  found  guilty 
of  keeping  a  disorderly  house,  and  was 
brought  up  for  judgment.  After  hear- 
ing  counsel  in  arrest  of  judgment  and  for 
a  new  trial,  on  the  ground  of  misdirec- 


tion, the  court  admonished  the  defendsnt, 
and  were  about  to  dismiss  him,  but  it 
being  stated  for  the  prosecution,  that  he 
had  removed  the  indictment  by  etriisrm 
from  the  quarter  sessions,  the  oouit  mi 
that,  on  that  account,  he  must  pay  tbe 
costs ;  and  that  though  there  was  a  dif- 
ficulty how  that  could  be  done  withoat 
awarding  final  judgment,  (see  1  Chit 
Cr.  Law,  1st  ed.  721,)  that  might  be 
avoided  by  consent.  The  counsel  fbr 
the  defendant,  rather  than  hate  fiosl 
judgment  against  him,  consented  to  pay 
the  costs.— MSS.  l^r. 
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(7  G.  IV.  c.  64,  s.  24)  most  be  served  on  the  county  treasurer.  Thus, 
where  the  attorney  had  torn  off  that  part  of  the  order  which  contained 
the  detail,  the  treasurer  was  justified  in  refusing  to  pay,  though  that 
part  of  the  same  sheet  of  paper  which  ordered  the  payment  of  an  ag- 
gregate ium  was  shown  him  (/)• 

Where  a  treasurer  on  whom  an  order  had  been  made  to  pay  the 
expenses  of  a  prosecution  for  a  riot  (being  a  misdemeanour  within  7 
G.  IV.  c.  64,  s.  23),  refused  to  do  so  on  the  ground  that  the  party, 
though  bound  over  to  prosecute  at  the  sesnons,  yet  obtained  circuit 
subpoenas  for  the  witnesses,  and  preferred  his  bill  at  the  assizes ;  it  was 
held  that  a  mandamus  would  not  lie  to  compel  him,  and  that  the  re- 
medy was  by  indictment  for  disobeying  the  order(^).  In  the  same  case, 
it  was  doubted  whether  the  expenses  of  a  prosecutor  can  be  awarded 
under  that  section,  unless  he  has  been  bound  over  to  prosecute ;  but  it 
was  held,  that  witnesses  attending  at  assizes  on  subpoena  were  clearly 
entitled  to  theirs. 

Costs  where  the  Offence  to<u  committed  in  a  Borough  or  other 
limited  Jurisdiction. ] — Where  offences  are  committed  in  jurisdictions 
which  do  not  contribute  to  the  county  rate,  they  are,  by  7  G.  IV.  c.  64, 
s.  25,  made  payable  either  out  of  the  local  fund  applicable  to  the  pur- 
poses of  the  county  rate ;  or,  if  there  be  no  such  fund,  out  of  the  poor- 
rates.  In  the  former  case,  the  order  is  to  be  directed  to  the  treasurer 
of  the  fund  ;  in  the  latter,  to  the  parish  officers. 

Sums  ordered  to  be  paid  under  the  above  enactment  in  respect  of 
offences  committed  in  a  borough  in  which  a  court  of  separate  quarter 
sessions  is  holden,  are  paid  out  of  the  borough  funds  (A). 

Settling  Rates  of  Allowance  of  Prosecutor^s  costs.] — For  the 
regulation  of  the  rate  of  allowance,  it  is  enacted  by  7  G.  IV.  c.  64, 
8.  26, ''  That  it  shall  be  lawful  for  the  justices  of  the  peace  of  any 
county,  riding,  or  division,  or  of  any  liberty,  franchise,  city,  town,  or 
place,  chargeable  with  costs  and  expenses  under  the  provisions  afore- 
said, in  quarter  sessions  assembled,  to  establish  and,  from  time  to  time, 
to  alter  such  regulations,  as  to  the  rate  of  any  costs  and  expenses  there- 
after to  be  allowed  by  virtue  of  this  act,  as  to  them  shall  seem  just  and 
reasonable;  which  regulations,  having  received  the  approbation  and 

signature  of  one  justice  of  gaol  delivery,  or  of  great  sessions  for  the 

■'  ■  •■ — — *    — ■ — . 

(/)  Reff.  ▼.  Janei,  before  eleven  of  the  Ner.  &  Man.  101 .    See  R,  ▼.  Bristow, 

fifteen  jadges,  8  C.  &P.405;  2  Mood.  4  M.  ft  S.  515;  2M.  &S.  80;  2  fi.  & 

C.  C.  S.  a  Aid.  646. 

(p)  R.  V.  /cyet,  8  Ad.  &  E.  416 ;  3  (A)  5  &  6  W.  lY.  c.  76,  at.  113, 117. 

dR 
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county  wherctio  any  soch  regalatioM  shall  ham  heon  established,  ihalt 
be  binding  on  all  persons  whatsoever^** 

CosU  in  ProsecutUnu  for  not  B^pqirmg  Highwafs,} — See  wU$^ 
p.  406. 

Costs  in  Prosecution  of  Nuisances  in  working  Steam-engines  not 
employed  in  working  Mines^  smelting  Ores,  or  manufacturing  their 
Produce,'] — Costs  in  the  prosecution  of  nuisaDces  **  arismg  from  the 
improper  construction,  as  well  as  from  the  n^ligent  use  of  furnaces 
employed  in  the  working  of  engines  by  steam/'  have  also  been  the 
subject  of  particular  proTiston.  By  1  &  2  G.  IV.  c.  41,  reciting  the 
evil,  that  the  expense  of  prosecution  has  deterred  parties  from  seeking 
the  remedy  given  by  law,  it  is  enacted,  *'  That  it  shall  and  may  be 
lawful  for  the  court  by  which  judgment  ought  to  be  pronounced  in 
case  of  conviction  on  any  such  indictment,  to  award  such  costi  st 
shall  be  deemed  proper  and  reasonable  to  the  prosecutor  or  proie- 
cutors,  to  be  paid  by  the  party  or  parties  convicted,  such  award  to  be 
made  either  before  or  at  the  time  of  passing  final  judgment,  as  U>  the 
court  may  seem  fit."  But  by  the  third  section  it  is  provided  that  thii 
provision  shall  not  extend  **  to  the  owners  or  proprietors  or  occnpisn 
of  furnaces  of  steam  engines  erected  solely  for  the  puqxMe  of  woduog 
mines  of  difierent  descriptions,  or  onployed  solely  in  the  smelting  of 
ores  and  minerals,  or  in  the  manufacturing  of  the  produce  of  sndi 
ores  or  minerals,  on  or  immediately  adjoining  the  premises  where  tbey 
are  raised." 

Prosecution  of  Disorderly  Houses  by  Officers.]— T[it  statutes 
giving  costs  to  parish  officers  and  constables  prosecuting  the  keepen 
of  disorderly  houses  on  the  requisition  of  the  inhabitants,  are  not  re- 
pealed by  the  recent  act,  but  still  remained  governed  by  58  6.  III. 
c.  70,  ss.  7 — 10 ;  therefore,  such  prosecutors  are  still  entitled  to  costs 
under  those  enactments  (i). 

3rdly,  Of  Costs  in  Appeals  against  Poor-Rates,]— ^j  17  O.  IT.  c. 
38,  s.  4,  '*on  appeals  against  poor-rates,  the  court  may  award  ressoo- 
able  costs  to  either  party."  But  the  appeal  must  be  actually  entered 
and  determined,  to  authorize  them  to  give  costs,  for  that  is  made  a 
condition  precedent  by  the  statute.  Thus,  where  a  party  gave  notice 
of  his  intention  to  appeal  against  a  rate  at  the  next  quarter  sesttoo, 
but  on  the  day  before  the  session  without  entering  the  appeal  eouali^ 

(0  Sm  principk,  in  Ud^M  etm^  12  L.  J.,  Q.  B.,  300. 
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manded  bis  notice,  and  the  respondent  parish  moved  for  costs  on  the 
ground  of  the  eipense  thej  had  been  put  to  in  preparing  to  support  the 
late,  the  qoarter  sessions  thought  they  had  no  power  to  award  them,  as 
the  appeal  had  never  been  tried ;  and  of  this  opinion  was  the  queen's 
bench  on  the  question  being  submitted  to  them  (A).  It  seems  that 
where  such  an  appeal  is  kettrd,  the  quarter  senions  ha?e  always  a  dis- 
cretion to  gratit  costs  or  refuse  them  (/).  But  the  appellant  is  entitled 
to  costs  where,  after  its  being  entered  and  respited,  respondents  gave 
notice  they  would  not  oppose  it,  and  it  wtas  accordingly  allowed  and 
the  rate  quashed  on  motion  (m). 

4thly.  Of  Costs  on  Appeals  against  Orders  of  IUmooal(n)y  whether 
Prosecuted  qfter  Notice  or  not.] — In  cases  of  appeal  against  orders 
of  removal,  it  is  enacted  (o),  "  lliat  the  justices  in  session,  upon 
proof  being  made  before  them  of  notice  having  been  given  of  any 
nch  appeal,  by  the  proper  officers,  to  the  churchwardens  or  overaeeis 
of  any  parish  or  place,  (though  they  did  not  afterwards  prosecute  such 
appeal,)  shall^  at  the  same  session,  order  to  the  party  in  whose  behalf 
such  appeal  shall  be  determined,  or  to  whom  such  notice  shall  appear 
to  have  been  given,  such  costs  and  charges  {p)  in  the  law  as  by  the  said 
justices,  in  their  discretion,  shall  be  thought  roost  reasonable  and  just ; 
to  be  paid  by  the  churchwardens,  overseers,  or  any  other  persons^ 
against  whom  such  appeal  shall  he  determined,  or  by  the  person 
that  did  give  such  notice :  and  if  the  person  ordered  to  pay  nich 
costs  shall  live  out  of  the  jurisdiction  of  such  court,  any  justice 
where  such  person  shall  inhabit,  shall,  on  request  to  him  made,  and 


(k)  R.  T.  Bsnr  (Justiets),  8  T.  R. 
584;  2  M.  &  Rob.  431 ;  1  Q.  B.  119. 
See  jr.  T.  €Mtm^kmn,  2  Ad.  ft  B.  250  ; 
aim  4  D.  ft  Ry.  445. 

(0  B.  ▼.  Barlow,  2  Salk.  609.  See 
Jli^.  ▼.  Fbuek  and  another,  2  Q.  B. 
300. 

(m)  Reg.  t.  Cawston  {Ink,),  4  D.  ft 
Ryl.  445,  cited  2  Ad.  ft  E.  374. 

(»)  Ab  to  these  eoats  see  latter  psrt 
of  4  ft  5  W.  IV.  e.  76,  s.  80,  ante, 

To)  8  ft  9  W.  III.  c.  30,  8.  3. 

(p)  Where,  after  notice  of  appeal,  it 
is  countermanded,  but  not  within  the 
proper  time  fixed  by  the  praet&ee  of  lee- 
lioM,  it  seems  they  nay  ghre  respondests 
tte  eoets  of  the  day,  mr.  of  atteadiny 
the  oomt  to  support  the  order.  Bvt 
where  under  those  Ibets,  llie  lessioBe^ 
wiMioat  aetiog  on  the  altematiTe  in 
8  ft  9  W.  III.  c.  30,  s.  3,  confirmed  the 


order  of  remorai,  though  no  ^peal 
had  been  entered,  and  Jurtker  ordered 
tiie  appeUants  to  pay  respondents  a 
named  sum  for  costs  and  charges  **  which 
they  haTC  incurred  and  been  put  unto 
for  attending  the  court  this  day  to  nqr- 
port  their  mid  order  (vis,  of  remorai)  ; 
the  order  of  sessions  was  quashed,  eren 
as  to  the  costs,  the  payment  of  them 
being  made  andUaiy  to  the  improper 
order  of  confirmation. 

Taxation  must  be  had  at  the  same 
session,  and  if  made  by  clerk  of  peace, 
must  be  reported  by  him  to  the  court 
while  it  eontinoea.  Beg,  ▼.  Long,  1 
Q.  B.  746 ;  ibr  the  amount  of  ooete 
must  appear  on  the  order  of  sessions 
itself;  8.  C,  HoUewag,  em  parte,  1  D. 
P.C.26.  Seem^a.  Whether  tUs  may 
be  otherwise  by  consent,  it  doubtful,  Beg. 
V.  Lang* 
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a  true  copy  of  the  order  for  the  payment  of  sach  costs  produced,  and 
proved  by  some  credible  witness  on  oath,  by  his  warrant,  cause  the 
same  to  be  levied  by  distress,  and  if  no  such  distress  can  be  had,  shall 
commit  such  person  to  the  common  gaol,  there  to  remain  by  the  space 
of  twenty  days." 

In  construing  this  enactment,  it  has  been  decided  that  it  is  not 
compulsory  upon  the  sessions  to  give  costs,  but  they  are  to  judge 
whether  any  are  to  be  allowed  or  not  (q) ;  and  that  if  they  do  not 
hear  the  appeal,  but  adjourn  it  to  a  subsequent  session,  they  cannot 
give  costs  on  the  mere  adjournment,  without  a  hearing  (r).  They 
may  give  costs  to  the  appellant,  though  the  order  of  removal  be 
quashed  for  informality  only  (5). 

It  is  now  enacted  by  4  &  5  W.  IV.  c.  76,  s.  82,  that  upon  every 
such  appeal,  the  court  before  which  the  same  shall  be  brought,  shall 
and  may,  if  they  ihinhjit  (/),  order  and  direct  the  parish  against  which 
the  same  shall  be  decided,  to  pay  to  the  other  such  costs  («)  and 
charges,  as  may  to  such  court  appear  just  and  reasonable,  and  shsll 
certify  the  amount  thereof  (v) ;  and  in  case  the  overseers  of  the  poor  of 
the  parish  liable  to  pay  the  same  shall,  upon  demand,  and  upon  the 
production  of  such  certificate,  refuse  or  neglect  to  pay  the  same,  the 
amount  thereof  may  be  recovered  from  such  overseer  in  the  same 
manner  as  any  penalties  or  forfeitures  are  by  this  act  recoverable 
(t.  e.  by  s.  99,  by  distress,  or  in  default  thereof  by  imprisonment  for 
not^xceeding  three  calendar  months),  unless  the  sum  be  sooner  paid. 

Costs  where  Grounds  of  Appeal  frivolous,]'^By  4  &  5  W.  IV. 
c.  76,  s.  83,  if  either  of  the  parties  includes  in  the  order  [not  examinM" 
tion\  or  statement  {viz.  of  the  grounds  of  appeal),  sent  as  thereinbefore 
(s.  81)  directed,  any  grounds  of  removal  or  appeal  which  shall,  in  the 
opinion  of  the  justices  determining  the  appeal,  be  frivolous  and  vexatious, 
such  party  shall  be  liable,  at  their  discretion,  to  pay  the  whole  or  any 
part  of  the  costs  incurred  by  the  other  party  in  disputing  any  such 
grounds ;  such  costs  to  be  recovered  in  the  manner  directed  by  s.  82, 
as  to  the  other  costs  incurred  by  reason  of  such  appeal. 

5thly.  Of  Costs  of  Maintaining  Pauper  after  Order  of  Removol 

{q)  R.  ▼.  Nottingham  (JiuHeei),  1  (M.  C.)  151. 
SeM.  Ca.  422 ;  2  Bott,  776.  (u)  This  does  not  indade  costs  oi 

(r)  See  1  B.  &  AdoL  897,  IL  v.  the  day  where  the  appeal  is  entered  sad 

Stansfitldi  Burr.  S.  C.  205.  respited,  it.   ?.  Mmmouihtkirt  (/•*- 

(«)  JS.  T.  Cottingkam  {Ink,),  2  Ad.  &  tien),  1  B.  &  Adol.  897. 
£.  250  ;  4  Nev.  &  Man.  215.  (0)  See  Beg,  ▼.  Ltrng^  enie,  p.  179* 

(0  See  Reg.  ▼.  Stoie  Biiss,  13  L.  J. 
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fuashed  on  Appeal.]— By  9  G.  I.  c.  7,  s,  9  (see  ante),  "  for  the 
preventing  of  vexatious  removals/'  if  the  quarter  sessions  upon  an 
appeal  before  them  there  had  concerning  the  settlement  of  any  poor 
person,  determine  in  favour  of  the  appellant,  that  such  poor  person  or 
persons  was  or  were  unduly  removed,  then  the  same  quarter  sessions 
shall  order,  and  award  to  such  appellant,  so  much  money  as  shall  ap- 
pear to  them  to  have  been  reasonably  paid  by  the  parish,  or  other  place, 
on  whose  behalf  such  appeal  was  made,  for  or  towards  the  relief  of  such 
poor  person  or  persons,  between  the  time  of  such  undue  removal  and 
the  determinatbn  of  such  appeal ;  such  money  to  be  recovered  as  by 
8  &  9  W.  III.  c.  30,  s.  3  prescribed,  t.  «.,  by  distress  (x)  or  man- 
damus  (y). 

Notice  of  Pauper  being  Chargeable  requisite  to  obtaining  Costs  of 
Maintenance,'] — It  has  been  since  enacted  (z),  that  the  parish  to  which 
any  poor  person,  whose  settlement  shall  be  in  question  at  the  time  of 
granting  relief,  shall  be  admitted  or  finally  adjudged  to  belong,  shall 
be  chargeable  with,  and  liable  to  pay,  the  costs  and  expense  of  the  re- 
lief and  maintenance  of  such  poor  person ;  and  such  costs  and  expenses 
may  be  recovered  against  such  parish  in  the  same  manner  as  any  pe- 
nalties or  forfeitureis  are  by  this  act  recoverable.  Provided  always,  that 
such  parish,  if  not  the  parish  granting  such  relief,  shall  pay  to  the 
parish  by  which  such  relief  shall  be  granted,  the  costs  and  expenses  of 
such  relief  and  maintenance,  from  such  time  only  as  notice  of  such  poor 
person  having  become  chargeable  shall  have  been  sent  by  such  relieving 
parish,  to  the  parish  to  which  such  poor  person  shall  be  so  admitted  or 
finally  adjudged  to  belong.  Provided  always,  that  no  charges  or  ex- 
penses of  relief  or  maintenance  shall  be  recoverable  under  a  suspended 
order  of  removal,  unless  notice  of  such  order  of  removal,  with  a 
copy  of  the  same,  and  of  the  examination  on  which  such  order 
was  made,  shall  have  been  given  within  ten  days  of  such  order 
being  made  to  the  overseers  of  the  poor  of  the  parish  to  whom  such 
order  is  directed. 

Conditional  Allowance  of  Maintenance  had.]  An  order  of  re* 
moval  by  justices  was  quashed  by  the  session  ''  for  informality,*'  and 
they,  on  the  presumption  that  another  valid  one  would  be  made, 


(*)  B,  T.  Kynatton,  1  East,  117.  the  order  of  removal  may  happen  to  be 

(y)  8t.  Marp*$  Nottmgkam  ▼.  JTM-  a  BOipended  one,  8.  C.    Neither  35  G. 

Imgton,  2  Seas.  Ca.  67;  4  Bum's  J.,  III.  o.  101,  a.  2,  and  4  &  5  W.  lY.  e. 

29th  ed.  1202;  Rtg,  ▼.  Mmmomth^hhrB  76,  as.  84,  99,  apply:  per  CoUridge,  J. 

(Juttius),  12  L.  J.  (M.  C.)  126 ;  though  (jr)  4  ft  5  W.  iV.  c.  76,  a.  84. 
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BiJuid  the  coals  of  momtenuice  frou  the  lime  of  the  mnovtlt  to 
■hide  the  evcal  of  the  cwne,  m  case  the  fenoving  perish  should  db» 
leiB  ■aether  ooder.  Bat  this  oider^  as  to  essls,  was  queshcd  hy  the 
cowl  of  qtee's  bench,  becewe  jonices  in  sesnon  moot  either  give  or 
letee  cools  mi  ikt  Hme  «deii  thej  nnke  their  ofder(a). 

Mimmimmms  hm  to  eonspel  the  sesiiorn  to  ellow  thoK  gosU(&), 
Iha^,  if  they  oMhe  ■■  order  oonfimiiag  en  order  of  remoTsI*  rabject 
to  ■  case,  diey  ahoahl  aieke  ■  eooditioBal  order  for  costs  end  inlsr* 
vening  iBemtfii^Bee  (c).  If  ■fter  ■d  order  of  leoMyvel  has  been  tus- 
pended  by  oooaent  of  the  reaMMring  josliees,  the  costs  of  meintensBoe 
hetwcett  the  nmoml  end  mtpenmieaB  sie  not  pud  by  the  remofing 
perishy  the  other  parish  mey  oiter  their  appeal  in  order  to  compel 
them  to  do  8o ;  bot  if  they  are  willing  to  pay,  the  sessions  may,  in 
their  discretion,  rdbse  to  enter  it,  bat  costs  cannot  be  gramUd  by 
them,  unless  the  appeal  is  entered  and  determined  ((f). 


meeerimimed  bf  oiken^  amd  Judgment  giwen  if  the 
Cemrt  oecorJuy^.]— The  court  of  quarter  sessions,  as  hes  been  ob- 
served in  ■  previous  CShepter,  cumot  delegate  their  ■nthority  to  say 
other  penoo ;  Int  it  is  not  unusoel,  ■ficr  ellowing  a  reasonable  main* 
teaance  accoiding  to  the  ttalnte,  to  direct  thot  the  expenses  which 
hsve  been  incaned  in  nmintainiBg  the  peoper,  shall  be  asoertaiBeil 
before  the  derk  of  the  peace,  and  reported  by  him  to  the  court  («)» 
who  thcreopon  during  their  nttiiig,  or  at  ■!!  ■djournment,  will  make 
their  order  for  the  payment  of  a  sum  certain. 

Coett  and  Charges  on  Smqfension  qf  an  Order  qf  Remeval  to  be 
paid  hg  the  ParuA.]-»To  prevent  paupers  from  being  removed  during 
sickness,  to  the  great  danger  of  their  lives,  the  statute  of  1795  (/) 
enacts  that  *'  in  case  any  poor  person  shall  be  brought  before  {g)  any 
justice  of  the  peace,  for  the  purpose  of  being  remoTed  (ram  the  place 
where  he  or  she  is  inhabiting,  by  virtue  of  any  order  of  removal,  and  it 
shall  appear  to  the  said  justices  that  such  poor  person  is  unable  to 
travel,  by  reason  of  sickness  or  other  infirmity,  or  that  it  would  be  dan- 
gerous for  him  or  her  so  to  do,  the  justices  making  suck  eedertfr^- 

(s)  ML  V.  Grmt  Ckmi,  Bun.  &  C.  («)  &  v.  Smai,  9  EmI,  Sft.    SeeA. 

194.  T.  Binhu,  5  Ad.  &  E.  554 }  1  V«v. 

(1)  St.  MrnrfM,  JVoMiHf  Ami  t.  Kirk.  &  Fte.  50 ;  and  2  NoL  4tli  ed.  574. 

tauten,  2  Sot.  Cm.  67}  2  Boll,  776.  CO  ^5  O.  III.  c  101,  s.  2. 

(e)Jtv.^MlCStarl,Bsir.&C.194.  (g)  Fis.  Jo^BJaHy,  aol  y  Willy,  fcr 


(d)  Sse  JK.  T.  JbMT  (/MliMi),  on  tte      hs  bsj  be  MiHM  tovdM  tbeliMr 
lihewotidiii  170.  U.  e.  W,s.4{  &▼.      dMcaoM  or  inpooribk,  &  v.  ~ 


iJmtkm),  2  T.  R.  583.  (JO.),  9  BmI,  101. 
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mmnl  (k)  are  leqvked  and  aatborised  to  mspend  the  eiecutkm  <^  the 
nne,  until  they  are  ntisfied  that  it  may  saMy  be  executed^  without 
danger  to  any  person  who  is  the  sabject  thereof  ;-*which  sospensioQ  of, 
aid  subsequent  permission  to  execute  the  same,  shall  be  respectively 
iadofsed  on  the  said  order  of  removal,  and  signed  by  such  justices. 
And  the  charges  proved  on  oath  to  have  been  incurred  by  iuck  mt- 
penritm  (I)  of  any  order  of  removal,  may,  by  the  said  justices,  be 
disected  to  be  paid  by  the  churchwardens  and  overseers  oi  the  parish 
or  place  to  which  such  poor  person  is  ordered  to  be  removed,  in  case 
any  removal  shall  take  place,  or  in  case  of  the  death  of  such  poor 
peisoo  before  the  execution  of  such  order.  And  if  the  churchwardens 
or  overseers  of  the  parish^  township,  or  place,  to  which  the  order  of  re* 
moval  shall  be  made,  or  any  or  either  of  them,  shall,  upon  the  removal, 
or  death,  of  such  poor  person  ordered  to  be  removed,  refuse  or  neglect 
10  pay  the  said  charges  within  three  da3rs  after  demand  thereof,  and 
diall  not  within  the  same  time  give  notice  of  appeal  (A),  as  is  hereinafter 
mentioned,  it  shall  be  lawftd  for  one  justice,  by  warrant  under  his  hand 
and  seal,  to  cause  the  money  mentioned  in  such  order  to  be  levied  by 
distress  sad  sale  of  the  goods  and  chattels  of  the  person  or  persons  so 
refusing  or  neglecting  payment  of  the  same,  and  also  such  costs  attend^ 
mg  llie  suEme,  not  exceeding  40t.,  as  such  justice  shall  direct;  and  if 
die  pariiAi,  township,  or  fJaoe,  to  which  the  removal  is  made,  or  was 
ordmd  to  be  made,  before  the  death  of  such  perron  as  aforesaid,  be 
wiAoot  the  jurisdiction  of  the  justice  issuing  the  wanrant,  then  such 
warrant  shall  be  transmitted  to  any  justice  having  jurisdiction  within 
such  parish,  township,  or  place,  who  upon  receipt  thereof  is  to  indorse 
the  same  for  execution  (/). 

Where  ike  Sum  to  be  paid  on  Account  of  Costs  exceeds  20l.'^Ap' 
peal  to  SessumsJ] — But  by  the  same  section  (m),  if  the  sum  so  ordered 


(*)  By  49  G.  III.  o.  124,  1. 1,  any 
i^Asr  justioe  9t  jostioM  iif  peMS  of  Hm 
emultf  or  othar  jwisdietloni  witlifa 
whidi  raeh  order  of  rmoval  or  [fsgruit] 
pMi  than  be  ounde,  b«ve  power  to  order 
It  to  be  eseoBted,  and  to  direet  peyment 
of  tlie  ebarges  inenrred  bytbe  nispeiisloB, 
umI  to  ovry  iAto  eieciitleii  lueb  ens- 
piuded  ovden  at  felly  as  the  aaid  i»* 
■yeeMiu  powwt  <aii  or  awy  be  aaeeotod 
by  the  ieaa»iiig  jaitieee,  or  tiie  jastifie 
wbo  giaato  tbe  paee. 

(Q  tlda  doea  oetapp^to  eaiei  wbere 
ooiti  ve  IneavMd  after  tbe  femofal  hai 
takea  place,  «.  g.  appellant'i  ooita  of  an 
appeal  againit  a  saapended  order  which 


had  been  lefaaed  by  leesiona  to  the  ap- 
peUantt  on  qnaeUnf  it,  Meg.  v.  Mam" 
mmtkMn  {JMiem),  12  L.  J.  (M.  C.) 
127. 

(k)  Thia  noUce  eavea  Un  ftoai  tiM 
tnoonvealeiice  of  a  dletrem,  bat  If  he 
gWet  no  eoeh  notloe  he  letaina  hia  right 
of  appeal}  it  beina  gHen  him  In  the  saaie 
termeaa  an  appeal  agatoat  an  order  of 
reMOTal,  JL  v.  Brm^hrd,  9  East,  97. 

(f)  Attievenrinisterialaetwhiohttaat 
be  done  by  the  jnatieea,  H.  ▼.  Kpmmtm, 
1  Bast,  117. 

(m)  S6  O.  IIL  o.  101,  a.  2  (eon. 
)• 
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to  be  paid,  on  account  of  suck  cosis^  exceeds  the  sum  of  20/.  the  party 
aggrieved  may  appeal  to  the  next  general  or  quarter  session,  as  theff 
may  do  against  an  order  of  removal  (») ;  and  if  that  session  is  of 
opinion  that  the  sum  so  awarded  be  more  than  of  right  ought  to  have 
been  directed  to  be  paid,  such  court  may  strike  out  the  sum  contained 
in  the  said  order,  and  insert  the  sum  which,  in  their  judgment,  ought  to 
be  paid,  and  in  every  such  case  shall  direct  that  the  said  order  so 
amended  shall  be  carried  into  execution  by  the  justices,  by  whom  it 
was  originally  made,  or,  in  case  of  the  death  of  either  of  them,  by  sack 
other  justices  as  the  court  shall  direct. 

The  right  of  the  removing  parish  to  the  costs  of  maintenance  after  a 
suspended  order  of  removal,  depends  on  their  having  served  a  copy  or 
duplicate  of  that  order,  (with  the  suspension  indorsed,)  together  with 
notice  of  chargeability,  and  a  copy  of  the  examination  on  the  overseen 
of  the  parish  to  which  the  removal  is  intended  to  be  made,  and  within 
ten  days  after  making  the  order  of  removal  (o).  The  original  suspended 
order  of  removal,  or  a  duplicate  original,  must  be  served.  It  will  suffice 
to  serve  a  copy,  but  the  original  must,  in  that  case,  be  shown ;  and  if 
this  last  step  is  neglected,  an  appeal  against  the  order  is  in  time,  if  made 
to  the  next  sessions  after  the  actual  removal,  whenever  that  event  may 
take  place  (/>)•  It  was  always  good  ground  for  quashing  a  suspended 
order  of  removal  on  appeal,  to  show  that  it  had  not  been  served  in 
reasonable  time  after  it  was  made  (q) ;  but  if  that  appeal  is  not  made  to 
the  next  sessions  after  the  actual  service  of  such  order  (r),  the  remedy 
against  the  order  for  costs  of  maintenance  is  gone  (5). 


6.  Of  costs  of  Appeal  against  Accounts  of  Parish  Officers,  and 
against   Disallowance  of  Items  in  their  Accounts.] — It  has  been 


(a)  This  appeal  is  giTen  by  3  W.  & 
M.  e.  II,  ••  9,  to  tlM  party  mggrintd^ 
•ad  inch  grie9ane§  arises  in  this  case 
from  the  ooiti  of  nupeniion  which  the 
JMticea  may  direct  to  be  levied  on  the 
puiah  to  which  the  remoral  is  made, 
Botwithstanding  the  death  of  the  paaper 
before  actual  remoTsl :  and  the  right  of 
appeal  attaches  against  the  saspended 
order  of  lemoral,  and  the  snbseqnent 
order  for  costs,  notwithstanding  sach 
death  of  paaper,  and  thoagfa  the  costs 
are  under  20/. ;  for  the  right  of  appeal 
arises  on  the  determination  of  the  jus- 
tices respecting  the  pauper's  settlement, 
n.  T.  8t.  MaiyMome  (AU.).  13  East, 
51.    Hie  timo  for  appealing  against  a 


suspended  order  of  removal  is  to  bs 
computed  from  the  time  of  serving  sach 
order,  and  not  from  the  time  of  makiag 
such  removal  under  and  by  virtue  then- 
of,  49  6.  III.  c  124,  s.  a. 

(e)  4  dt  5  W.  IV.  c.  76,  s.  84. 

(p)  R.  V.  Aimwidk,  5  B.  &  Aid.  184, 
ent€. 

(q)  R.  V.  Lm^ttsr,  3  B.  &  Cr.  454. 
There  three  years  had  elapsed  betaeea 
the  making  and  suspending  the  oidar 
of  removal,  and  the  service  of  it,  with 
aa  order  for  costs  ci  maintenance. 

(r)  JR.  V.  PmkHdft  (hUL),  3  B.  ft 
Ad.  538.    See  49  6.  111.  c  124,  a.  t. 

(«)  8.  a 
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obierTed  before,  that  stat.  43  Eliz.  c.  2  gives  an  appeal,  indefinite  in 
point  of  time,  to  the  quarter  sessions  against  overseers'  accounts ;  and 
that  17  G.  II.  c.  38  gives  a  similar  appeal,  but  confines  it  to  the  next 
session,  and  accompanies  it  with  an  authority  to  order  costs  to  either 
party.  So  where  items  in  accounts  of  parish  officers  are  reduced  or 
disallowed  by  special  sessions,  and  they  appeal  to  the  quarter  sessions 
against  such  reductions,  &c.  the  quarter  sessions  may,  ''  if  they  think 
fit,  make  an  order  that  such  churchwardens  and  overseers  shall  have 
the  costs  incurred  by  them  defrayed  out  of  the  poor-rates  of  the  parish 
or  place  "  (1). 

Costs  under  Vagrant  Act. — Prosecutions  for  Third  Breach  of  Public 
House  Licenses. — Of  Justices  whose  Acts  are  reversed  on  Appeal,] — 
The  quarter  sessions  have,  under  the  vagrant  act,  express  power  to 
grant  costs  to  parties  bound  over  by  a  justice  to  support  a  conviction 
against  a  party  convicted  as  an  incorrigible  rogue,  on  the  trial  of  an 
appeal  against  such  conviction  (u).  And  under  the  ale-house  licensing 
act,  9  G.  IV.  c.  61,  where  peace  officers  are  bound  to  prosecute  at 
sessions  parties  charged  with  a  third  breach  of  the  terms  of  their 
licenses,  their  expenses  are  (by  sect.  22)  to  be  paid  out  of  the  county 
rates.  And  by  sect.  29,  the  expenses  of  justices  whose  acts  are 
appealed  against  and  reversed,  may,  if  the  court  see  fit,  be  paid  from 
the  same  source. 

An  attorney's  bill  for  business  done  at  quarter  sessions  is  we  have 
seen  {ante  p.  155)  taxable  by  the  officers  of  the  queen*s  bench  (x). 


SECTION  V. 

•  Of  Outlawry. 

Outlawry  is  a  punishment  infficted  on  a  person  for  contempt  and 
contumacy,  in  refusing  to  be  amenable  to  the  justice  of  that  court  which 
hath  lawful  authority  to  call  him  before  them ;  and  its  process  may 
issue  in  a  prosecution  for  any  crime  whatever  (y).  Outlawry  in  felony 
is  of  itself  an  attainder,  and  subjecto  the  party  to  such  an  award  there- 


(0  M>  G.  III.  c.  49,  s.  2.    See  m/«,  See  id.  124 ;  9  Bing.  388 ;  Btnu,  122. 

J^n^^  a^ehut  Overseers'  AeeountM.  (jf)  2  Hawk.  c.  27,  s.  113 ;  4  Burr. 

(«)  5  O.  IV.  e.  83,  B.  9.  2537. 
(«)  BmparU  WUHams,  4  T.  R.  496. 
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upon,  to  be  made  by  the  court  where  be  is  broaght,  as  is  provided  for 
the  ofience  ficNr  which  he  is  indicted  and  outlawed ;  for  the  km  ioterpKli 
the  party's  absence  a  sufficient  evidence  of  his  guilt,  and  without  le* 
qoirhig  further  proof  or  satis&ction,  accounts  him  guilty  of  the  ftct,oa 
which  ensues  absolute  forfeiture  of  his  whole  estate  real  and  penonsl; 
indeed  many  men  who  never  were  tried  have  been  executed  upon  the 
outlawry  (s).  If  a  man  be  indicted  before  justices  of  the  peace,  and 
thereupon  outlawed,  and  be  taken,  and  committed  to  prison,  the 
justices  of  gaol  delivery  may  award  execution  of  this  pnscmer,  for  thsy 
are  commissioned  to  deliver  the  gaol  (a). 

By  Stat.  34  H.  VIII.  c.  14,  the  clerks  of  the  crown^  clerks  of  aasize, 
and  clerks  of  the  peaoe,  are  to  certify  into  the  king's  bench  the  names 
of  all  persons  outlawed,  attainted,  or  convicted  ;  and  upon  letters  liom 
the  justices  aforesaid,  certificates  shall  be  made  of  such  persons  to  the 
justices  of  gaol  delivery. 

Effects  of  Outlawry.] — ^Though  an  outlawry  for  a  capital  crime  is 
equal  to  an  attainder  (6),  and  ajbrtiori  to  a  conviction,  or  sentence  by 
verdict  or  confession,  it  does  not  subject  the  party  to  any  severer 
punishment  than  the  crime  does  for  which  the  outlawry  was  pronounced; 
and,  therefore,  where  it  took  place  on  an  indictment  for  a  crime  for 
which  clergy  was  allowable  before  its  abolition,  the  party  outlawed  was 
allowed  his  clergy,  in  the  same  manner  as  a  party  convicted  by  verdict 
or  confession  (c). 

It  is  said  by  Blackstone,  that  any  person  may  arrest  an  outlaw  on  a 
criminal  prosecution,  either  of  his  own  head,  or  by  writ  or  warrant  of 
capias  utlagatum^  in  order  to  bring  him  to  punishment  (d). 

Issuing  Process  of  Outlawry.] — Process  of  outlawry,  viz.  of  capias 
or  exigent  may  and  usually  does  issue  from  the  queen's  bench ;  justices 
of  oyer  and  terminer  may  also  issue  it  (e). 

And  justices  of  the  peace  in  their  sessions  may  proceed  to  outlawry 
in  cases  of  indictment  found  befave  them,  and  that  by  tiie  comoMm  law; 
and  also  in  eases  of  popular  actions  by  the  statate  of  2  Jac  L  o*  4.  it 
is  said  that  they  cannot  issue  a  capias  utlagaistmj  but  nuist  retam  she 
record  of  the  outlawry  into  the  king's  bench,  and  thete  process  sf 
Htlagafum  shall  issue  (/)• 

m)  Co.  Lit.  128 ;  4  Burr.  R.  2549.  (e)  2  Hak,   198.    Jiutket  of  §»i 

t  Hale,  85.  Mtsmy^nlf  ouaet  Imm  it,4Ml 


4  Bk.  Com.  40,  ISt,  9BU  (/)  IMt.  O.  1M|   a  fiali»  M 

Hawk.  B.  2,  c.  33.  Lambuil,  521. 

Bla.  Com.  320. 


ouTLAwar.  987 

Neyertheless,  it  has  been  holden  by  high  authority,  that  if  one  be 
outlawed  before  justices  of  peace  upon  an  indictment  of  felony,  they 
may  award  a  eapioi  utlagatum  ;  for  they  that  have  power  to  award 
process  of  outlawry,  have  also  power  to  award  a  capias  utlagatum^  as 
incident  to  their  authority  and  jurisdiction  (g). 

Exigent f  ioAa^]-^The  writ  of  exigent^  which  is  the  immediate  pre- 
cursor of  outlawry,  lies  in  indictments  of  felony,  where  the  party  is 
not  forthcoming,  and  on  all  indictments  for  trespass  vi  et  armw,  and 
offences  of  a  higher  nature ;  but  not  on  those  of  an  inferior  kind,  ft 
does  not  lie  on  any  offence  created  by  statute,  unless  specifically  given, 
or  neceuarity  to  be  inferred  (A). 

The  writ  is  directed  to  the  sheriff  to  proclaim  and  call  the  defendant 
five  county  court  days,  one  immediately  following  the  other,  charging 
him  to  appear  upon  pain  of  outlawry.  If  he  come  not  at  the  last 
proclamation,  he  is  said  to  be  quinquies  exactus^  and  is  then  outlawed. 
No  person  under  twelve  years  of  age  can  be  outlawed,  because  that  was 
the  earliest  age  at  which  they  could  be  sworn  to  their  allegiance  in  the 
torn  or  leet. 

Effect  and  Meversal  of  Ovltoi0ry.]-^Outlawry  in  felony  gives  the 
foqrfeited  lands  to  the  lord  of  whom  they  are  immediately  hdden.  Tbt 
bare  judgment,  without  the  return  thereof  of  record,  gives  no  eschetft. 
But  it  must  be  retamed  by  the  sheriff^  with  the  writ  of  exigent:  or,  it 
must  be  removed  by  ceriiofmi ;  for  the  county  court  not  being  a  court 
of  record,  the  judgment  given  by  the  oorooor  in  it  is  not  matter  of 
record  (0-  All  outlawries  may  be  reversed  upon  the  defendant  coming 
in  upon  the  capias  utlagatum^  and  pleading  etron  either  of  feet  or  law. 
If  it  be  in  a  criminal  matter,  he  mast  plead  in  person ;  but  in  civil  cases 
may  do  it  by  his  attorney.  After  a  reversal  of  outlawry,  the  party  k 
restored  to  his  former  rights  (A).  This  is  all  that  it  is  thought  neco^ 
sary  to  submit  on  this  subject,  the  proceedmg  to  outlawry  bemg  oat  ef 
the  ordinary  course  of  pcactice  at  sessions. 


(g)  12  Co.  103;  S  Hale,  199.    See  (i)  2  Hale,  206. 

to,  p.  589.  (k)  Co.  Lil.888{  Heivk.  B.  8,  o.  30. 

(A)  Hai^.  B.  2,  c  27. 
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SECTION  VI. 

Of    PikRDOKS. 

Extent  of  the  Royal  Authority  in  Qranting  Pardons.'] — It  seems 
to  be  a  settled  rule,  that  the  king  may  pardon  any  offence  what* 
soever,  after  it  is  committed,  whether  it  be  against  the  common  or 
statute  law,  so  far  as  the  public  is  concerned  in  it,  and  this  either  be- 
fore the  attainder,  sentence,  or  conviction,  or  after  (/)• 

But  the  king  cannot,  by  any  previous  hcense,  pardon,  or  dispensa- 
tion, make  an  offence  dispunishable,  which  is  unlawful  in  itself  or 
indictable  at  common  law  (m).  By  the  larceny  act,  the  king  may 
extend  his  royal  mercy  to  any  person  imprisoned  by  virtue  of  that  act, 
although  he  shall  be  imprisoned  for  nonpayment  of  money  to  some  party 
other  than  the  crown  (n). 

It  is  also  expressly  enacted,  that  "  no  dispentation  by  nan  obstante, 
of,  or  to,  any  statute,  or  any  part  thereof,  shall  be  allowed  (o).  The 
sovereign  cannot  release  a  recognizance  given  to  keep  the  peace  (p). 

But  even  where  the  king  is  sole  party,  he  cannot  pardon  commoa 
nuisances  for  not  repairing  highways,  or  the  like :  for  although  the 
prosecution  for  redress  thereof  is,  in  such  cases,  vested  in  him  only, 
to  avoid  multiplicity  of  suits;  yet  this  offence  itself  savours  more 
of  the  nature  of  a  private  injury  to  each  individual  in  the  neighbour- 
hood, than  of  a  public  wrong ;  and  therefore  it  is  settled,  that  the  king 
cannot  pardon  either  the  nuisance  while  it  remains  unabated,  or  the 
suit  for  the  same,  because  such  pardon  wouM  take  away  the  only  means 
of  compelling  a  redress  of  it  (q). 

Pardons  to  felons  and  others  who  discover  their  aoeomplioes,  are 
often  provided  by  the  several  statutes  which  create  the  offences  as  wtala 
prohibita,  or  which  regulate  the  mode  of  punishing  the  commiision  of 
such  offences.  The  first  instances  were  in  4  &  5  W.  &  M.  c.  2,  in  robberyi 
and  in  5  Ann.  c.  21,  in  burglary,  house-breaking,  horse-stealing,  and 
shoplifting.  Many  of  the  subsequent  statutes,  which  have  introduced 
new  prohibitions,  or  have  provided  new  remedies  for  existing  ofiences, 
have  followed  the  example. 

These  provisions,  however,  generally  relate  to  persons  who  are  at 


(0  Hawk.  B.  2,  c.  37.    See  1  Bla.  (o)  1  W.  &  M.  lees.  2,  e.  2. 

(P)3 


Com.  269.  (p)  3  Inst.  238. 

(m)  Id.  ibid.;  2  Hawk.  e.  37, 
(a)  7  &  8  G.  IV.  c.  29,  i.  69. 


("!)  /f  ^'A  ^*^^-  ^'  ^1*  *-  2^*  (9)  ^  BU.  Com.  398. 
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large,  and  who,  to  entitle  themselves  to  a  pardon,  as  matter  of  right, 
must  not  only  give  eridence  against,  but  must  actually  be  the  means 
of  conncting  by  their  evidence,  other  offenders.  For  on  this  subject 
it  has  been  holden,  that  if  the  confession  of  the  accomplice  be  such  as, 
on  the  trial,  the  jury  give  no  credit  to,  or  it  be  a  partial  confession,  it 
gives  him  no  legal  right  to  a  pardon  (r).  By  39  &  40  G.  III.  c.  106, 
for  preventing  combinations  among  workmen,  in  sect.  9,  it  is  enacted, 
that  "  Every  person  offending  (i.  e,  accomplice)  may  (equally  with  all 
other  persons)  be  compelled  to  give  evidence  as  witness  on  behalf  of  his 
majesty,  or  the  informer,  upon  any  information  to  be  made  against  any 
other  person,  &c. ;  and  in  all  such  cases,  every  person  having  given  his 
evidence  as  aforesaid,  shall  be  indemnified." 

Justices*  Authority  to  indemnify  Accomplices  giving  King's  Evi" 
dence,  and  to  Postpone  their  Trials.] — Blackstone  says,  "  It  has  been 
usual  for  the  justices  of  the  peace,  by  whom  any  persons  charged  with 
felony  are  committed  to  gaol,  to  admit  some  one  of  their  accomplices 
to  become  a  witness  (or,  as  it  is  generally  termed,  king's  evidence) 
against  his  fellows ;  upon  an  implied  confidence,  which  the  judges  of 
gaol  delivery  have  usually  countenanced  and  adopted,  that  if  such  ac- 
complice make  a  fiill  and  complete  discovery  of  that,  and  of  all  other 
felonies,  to  which  he  is  examined  by  the  magistrate,  and  afterward 
gives  his  evidence,  without  prevarication  or  fraud,  he  shall  not  himself 
be  prosecuted  for  that  or  any  other  previous  offence  of  the  same  de- 
gree (5).  But  this  doctrine,  if  correct  in  the  general,  is  much  limited  by 
the  great  authority  of  Lord  Mansfield,  C.  J.,  on  a  case  reserved  from 
the  Old  Bailey  (/).  '*  No  authority  is  given  to  a  justice  of  peace  to 
pardon  an  offender,  and  tell  him  he  shall  be  a  witness  against  others ; 
he  cannot  select  whom  he  pleases  to  pardon,  or  prosecute :  and  the 
prosecutor  has  even  a  less  pretence  to  select  than  the  justice  of  peace.'' 
However,  although  the  justices  deceive  the  accomplice,  under  a  pro- 
mise, or  assurance,  or  hope,  of  pardon  from  them,  which,  in  strictness, 
they  had  no  right  to  make ;  yet  if  he  make  a  full  and  fair  disclosure  at 
the  time  of  his  examination,  of  all  he  knows,  he  will  be  entitled  to  a 
recommendation  to  mercy,  and  the  queen's  bench  will  in  this  case  bail 


i: 


r)  H.  T.  Rmdd,  Cowp.  R.  335.  prwemaU    (for  which    the    reader   ii 

>)  4  Bla.  Com.  331.    This  practice  referred  to  Bla.  Com.  toI.  4,  p.  330); 

of  admitting  accomplices  as  witneises  and  in  conformity  with  the  aonrce  from 

for  the  prosecation,haa  been  introduced  which  it  is  deriyed,  only  applies    to 

in  modem  timet,  in  imitation  of,  but  in  feloniei,  or,  in  other  words,  to  crimes  of 

truth  to  get  rid  of,  an  andent  and  in-  a  higher  nature  than  misdemeanours, 
convenient  method  for  partially  pro-  (Q  R.  v.  Bmdd^  Cowp.  336. 

dudng  similar  consequences,  called  ap^ 


990  PARDOffS. 

him,  in  order  that  he  may  apply  for  the  qaeen'a  paidoo ;  or  the  jastma 
of  gaol  delivery,  on  all  the  circumstances  relative  to  the  pinoaer's  claia 
of  indemnity  being  laid  before  them,  will  eiercise  their  discratiott  in 
deferring  the  trid  accordingly.  Such  favour,  howeyer,  depends  on  the 
accomplice  makinfp  a  full  and  fair  disclosure ;  and,  therefore,  in  the 
well-known  case  of  ThurUll^  where  one  of  the  parties,  named  Hmmi^ 
made  a  disclosure,  in  consequence  of  whidi  the  body  of  IFeorr,  the 
murdered  man,  was  discovered,  but  afterwards  prevaricated,  he  was 
put  on  his  trial  with  his  associate ;  Mr.  Justice  AUan  Park  refusing 
to  allow  of  any  postponement  of  the  trial  in  order  to  an  application  for 
mercy ;  and  he  was  oonricted,  but  his  sentence  commntod  to  train* 
portation  for  life. 

Justices  in  sessions  are  in  the  continual  habit  of  exercising  a  similar 
discretion,  as  to  deferring  the  trial  of  accomplices,  whom  it  may  be 
convenient  to  admit  as  witnesses  for  the  conviction  of  others. 

Motion  ofCountelJbr  tending  Aoeomplioe  before  Gituul/icfy.]— If 
the  accomplice,  who  is  recommended  by  the  examining  magistrate,  as  a 
witness  to  convict  the  principal,  be  in  custody  in  court,  he  is,  on  the 
motion  of  counsel,  inetanier  admitted,  ahnost  as  a  matter  of  eouiie, 
(from  the  confidence  placed  in  such  recommendation,  and  in  the  judg- 
ment of  the  counsel,  who,  it  is  reasonably  to  be  presumed,  only  consents 
to  take  upon  himself  such  responsibility  on  the  clearest  convietion  of 
its  expediency,)  to  go  before  the  grand  jury,  and  an  order  b  drawn  up 
for  the  purpose.  He  must  not  be  included  in  the  indictment  (a).  If  he 
be  under  recognisance  only,  to  appear  when  called  upon  (which  is  most 
commonly  the  case  on  suspicion  of  such  felonies  as  are  usually  tried 
before  the  court  of  quarter  session)  on  such  motion  being-  made  to  the 
court,  he  is  usually  admitted  in  the  same  manner,  though  there  be  no 
such  recommendation  from  the  examining  justices. 

Pardons  for  Offencet  tried  at  Sesiione,] — Pardons  of  grace  and 
favour  to  persons  convicted  of  offences  at  sessions,  like  those  obtaiael 
at  the  assizes,  or  at  the  Old  Bailey^  may  be  either  absolute  or  condi* 
tional,  by  a  recommendation  of  such  court  to  the  crown :  but  if  a 
prisoner  be  convicted  before  the  justices  in  session,  they  cannot 
obtain  the  opinions  of  the  judges  upon  any  point  of  law  («).  But 
if  for  the  purpose  of  laying  a  case  before  counsel  on  a  point  of  law,  or 
fbr  other  cause,  the  justices  in  sessions  find  it  convenient  to  respite 


(«)  1  Stark.  Bv.  129,  Sad  ad.    See  2  («)  8es  p.  458. 

id.  tit.  AceompHe:    See  «•/«,  p.  714. 
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aentepct,  or  eseeution  oC  it,  feba  ufoal  piaelice  k  to  keep  tbe  aeiiioa 
bj  adjourament  till  thay  have  satisfied  themaalvea  (jr )• 


Method  0/ obtaining  a  Pardon  after  Canmetion  at  Sessions  J] — Aa 
offisoder,  convicted  before  justices  in  session,  who  means  to  apply  to  the 
crown  for  a  pardon,  either  absohile  or  conditional^procuies  a  petition. to  be 
drawn,  setting  forth  the  nature  of  his  offence,  the  sentence  of  the  court, 
the  circumstances  he  means  to  insist  upon  as  his  claim,  to  mercy.,  and 
concluding  with  a  prayer  to  that  efiect.  In  order  to  render  such  peti- 
tion successful,  the  chairman  of  the  session,  before  which  he  was  con- 
victed, must  indorse  on  this  petition  at  least  his  approbation  of  its  being 
presented,  but  he  is  at  liberty  to  add  his  recommendation  to  mercy  in 
such  terms  as  he  conceives  the  prisoner  to  merit  it.  The  petition,  Uius 
sanctioned,  must  then  be  tiansmitted  by  the  clerk  of  the  peace  to  the 
secretary  of  state  for  the  home  department.  Grenerally  speaking,  par- 
don almost  immediately  follows  an  application  made  under  these  circumiK 
stances.  If  the  petition  be  presented,  by  negligence  or  mistake,  without 
the  indorsement  of  the  chairman,  or  a  majority  of  the  justices  present 
in  session  at  the  time  of  trial,  it  is  usual  to  refer  it  back  for  authentica- 
tion. If  such  confirmation  be  withheld,  it  is  not  usual  for  the  secretary 
of  alaie  to  lay  the  petition  before  her  m^esty,  the  necessary  conclusion 
being,  that  the  petitioner  is  not  a  proper  object  of  the  royal  mercy. 

Fees  due  for  Obtaining  Pardons,'] — The  expenses  attendant  upon 
obtaining  the  royal  pardon  were  formerly  considerable.  But  now  by 
58  6.  III.  c.  29,  no  fee,  gratuity,  or  other  dues  paid  or  payable  for  or 
in  respect  of  any  grant  of  a  pardon  by  his  majesty,  his  heirs,  and  suc- 
cessors, or  for  or  in  respect  of  any  letters  patent,  charter,  warrant,  bill, 
docket,  or  other  instrument  appertaining  thereto,  or  tiie  transcript  of 
any  such  instrument,  shall  be  paid,  or  payable,  by,  or  on  behalf  of,  the 
person  or  persons,  in  whose  favour,  or  to  whom,  such  pardon  shall  be 
granted.  And  no  such  letters  patent,  &c.  shall  be  subject  to  stamp 
duty.  The  old  foes  are  now  paid  by  the  treasury,  as  other  law  ex- 
penses on  behalf  of  the  sovereign  are  paid. 

Effect  of  Transportation  and  subsequent  Remission  of  Part  of  the 
Sentence.] — ^The  indorsee  of  a  note  had  been  convicted  of  felony  at  the 
Old  Bailey,  and  received  judgment  of  death,  which  was  afterwards 
commuted  for  transportation  to  New  South  Wales  for  the  term  of  his 
natural  life,  whither  he  was  aeeordingly  sent.     The  governor  of  New 

(y)  See  p.  75. 
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South  Wales  remitted  the  residue  of  the  seotencey  upon  which  the  plaintiff 
returned  to  England,  and  sued  the  maker  of  the  note.  Plea  in  bar  set 
up  plaintiff's  attainder.  Replication  set  up  remission  of  the  sentence 
by  the  governor  of  New  South  Wales.  The  points  argued  upon  demurrer 
were: — 1.  Whether  the  transportation  or  actual  conveyance  of  the 
person  of  the  plaintiff  to  New  South  Wales  operated  as  a  present  and 
immediate  pardon,  and  an  immediate  restoration  to  all  civil  rights? 
2.  Whether  the  attainder  of  the  plaintiff  was  properly  pleadable  in  bar, 
or  ought  to  have  been  pleaded  in  disability  only  to  the  action,  founded 
upon  a  personal  demand  arising  after  the  attainder.  Held,  first,  that 
the  transportation  of  the  plaintiff  did  not  operate  as  a  present  and  im- 
mediate pardon ;  that  the  words  of  the  statute  8  O.  III.  c.  15  were 
not  satisfied  by  his  being  merely  carried  over,  but  only  by  his  being 
carried  over  and  remaining  during  the  term  for  which  he  was  ordered 
to  be  transported ;  that  the  remission  of  the  governor  of  New  South 
Wales  had  only  the  same  effect  as  if  his  majesty  had  signified  his 
intention  of  mercy  under  his  sign  manual,  and  his  name  was  to  be 
inserted  in  the  next  general  pardon  under  the  great  seal : — secondly, 
that  the  attainder  of  the  plaintiff  was  properly  pleadable  in  bar,  all 
personal  property  and  rights  of  action  arising  to  the  party  attainted 
vesting  in  the  crown  by  its  prerogative  (z) ;  as  it  seems  without  office 
found  (a). 

Effect  of  Pardons  to  Acquit  of  all  Penalties  and  Forfeitures^] — 
Subject  to  the  foregoing  case  it  may  be  laid  down  in  general  terms, 
that  the  effect  of  pardon,  like  that  of  the  allowance  of  clergy,  is  not 
merely  to  prevent  the  effect  of  the  punishment  denounced  by  the  sen- 
tence, but  to  give  the  defendant  a  new  character,  credit,  and  capacity ; 
in  the  words  of  Blackstone  (vol.  4,  p.  402),  '*  to  make  the  offender  a 
new  man;  to  acquit  him  of  all  corporal  penalties  and  forfeitures 
annexed  to  that  offence  for  which  he  obtains  such  pardon ;  and  not  so 
much  to  restore  his  person,  as  to  give  him  a  new  credit." 

Pardon  now  Orantable  under  the  Sign  Manual,] — In  order  to  do 
away  with  the  necessity  of  a  pardon  under  the  great  seal,  for  the  pur- 
pose of  restoring  the  offender  to  his  civil  rights  in  ordinary  cases,  it  is 


(z)  BuOoek  T.  Doddt,  2  B.  &  Aid.  (a)  Jone§  t.  Askwnt,  Skinner'i  R. 

258.    See  JR.  y.  Bridger,  T.  &  Gr.  437 ;  357  ;  2  Coke'i  Rep.  by  Fruer,  222  ;  4 

1  M.  &  W.  145,  5.  e.    See  iforeuHKMf  BU.  C.  388,  171. 
T.  WUkM,  6  C.  &  P.  144. 
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eDacted  (^),  **  that  where  the  king's  majesty  shall  be  pleased  to  extend 
his  TOjdl  mercy  to  any  offender  conricted  of  any  felony  punishable 
with  deathy  or  otherwise,  and  by  warrant  under  his  sign  manual, 
countersigned  by  one  of  his  principal  secretaries  of  state,  shall  grant 
to  such  ofiender  either  a  free  or  conditional  pardon,  the  discharge  of 
SQch  offender  out  of  custody  in  the  case  of  a  free  pardon,  and  the 
performance  of  the  condition  in  the  case  of  a  conditional  pardon,  shall 
have  the  effect  of  a  pardon  under  the  great  seal,  for  such  offender,  as 
to  the  felony  for  which  such  pardon  shall  be  so  granted.  Provided 
always,  that  no  free  pardon,  nor  any  such  discharge  in  consequence 
thereof,  nor  any  conditional  pardon,  nor  the  performance  of  the  con- 
dition thereof,  in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate 
the  punishment  to  which  the  offender  might  otherwise  be  lawfully 
sentenced,  on  a  subsequent  conviction  for  any  felony  committed  after 
the  granting  any  such  pardon."  This  pardon  has  since  received  the 
effect  of  a  pardon  under  the  great  seal  (c). 

Offenders  receiving  Pardons  on  condition  of  Imprisonment  to  be 
kept  to  Hard  Labour.] — Offenders  sentenced  to  transportation,  or  par- 
doned on  condition  of  imprisonment,  may  be  confined  in  the  Peni- 
tentiary, at  Milbank,  until  they  can  be  sent  to  the  place  of  their  des- 
tination, or  even  till  the  expiration  of  the  term  of  their  sentence  ((f).  If 
any  person  ordered  to  be  confined  in  the  Penitentiary  shall,  during  the 
term  for  which  he  shall  be  ordered  to  confinement,  break  prison,  or 
escape  from  the  place  of  confinement,  or  in  his  conveyance  to  such 
place  of  confinement,  or  from  the  person  having  the'  custody  of  such 
offender,  he  shall  be  punished  by  an  addition  of  three  years  to  the  term 
for  which  he,  at  the  time  of  his  breach  of  prison,  or  escape,  was  subject 
to  be  confined :  and  if  such  person  so  punished  by  such  addition  to 
the  term  of  confinement,  shall  afterwards  be  convicted  of  a  second 
escape,  or  breach  of  prison,  he  shall  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years  («),  with  or  without  hard  labour, 
and  with  or  without  solitary  imprisonment,  not  exceeding  one  month  at 
any  one  time,  and  three  months  in  any  one  year,  at  discretion  of  the 
court  (/). 


(b)  7  &  8  6.  lY.  G.  28,  B.  13.    See  136. 
it.  T.  Baddenham,  15  E«Bt,  463.  (e)  59  O.III.c.  136, 1. 17, aiamended 

(e)  9  0. 17.  c.  32,  •.  3.  by  7  W.  IV.  A  1  V.  c.  91,  •.  1. 
W  56  G.  III.  c.  63 ;  59  G.  III.  c.  (/)  7  W.  IV.  Se  1  V.  c.  91,  a.  2. 

ds 
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Vokiwtwrf  TVmuporta/Mm.] — It  tomeCimefr  Inppeniy  that  a 
obtains  a  pankm  t^er  sentemm  of  tran^mtatiQii,  on  eooditioo  of 
gmog  security  by  raoof  niaucey  that  he  will  banirii  himaelC  If  hs 
ibil  in  the  coiiditioii«  ha  will  himself  indeed  be  guilty  of  no  crime  cof> 
niiable  by  the  law,  hot  the  recognisances  will  be  foffeiled,  and  ol 
course  estreated.  But  another  case  sometimes  oocun,  which  calls  fer 
a  single  observation ;  ecs.  that  of  an  oftnder  of  a  higher  station  tiian 
ordinary,  whose  punishment  i0Om^  be  imprisonment,  if  sentence  were 
passed,  and  who,  to  avoid  the  igpaominy,  or  inconvenience  of  imprisoa* 
ment,  solicits  permission,  after  conviction,  but  before  sentence,  to 
exchange  imprisonment  by  sentence  for  a  voluntary  transportation. 
The  gratuitous  commutation  also  (though  by  an  augmentation  of 
punishment  in  the  eye  of  the  law),  is  to  be  accomplished  after  the 
same  manner;  vis.  by  recogniaance ;  which,  bdng  an  engagement 
of  record  to  the  court,  is  considered  sufficient  security  to  wanant  a 
sentence  of  a  nominal  fine,  and  a  delivery  of  the  offender  to  his  suietiss. 


SECTION  VIL 
Of  Forfeited  Recookizavces  and  Estreats. 

Estreating  Recognizances,} — What  has  been  just  advanced  respect- 
ing these  recognizances  in  open  court  (operating  to  a  certain  degree, 
like  conditional  pardons^  as  commutations  of  punishment),  brings  us  Co 
consider  the  estreating  of  recognizances. 

Recognizances,  as  has  been  more  than  once  observed,  being  only 
the  means  pointed  out  by  the  law  to  secure  the  performance  oj"  certain 
conditions  imposed  by  it  (g),  their  estreat  is  the  consequence  of  the 
failure  of  those  conditions.  A  breach,  therefore,  of  them,  wkUe  the 
court  continues  sitting,  can  only  be  considered,  as  it  were,  ittcipient: 
to  be  completed  and  confirmed  by  a  continuance  of  default,  or  to  be 
superseded  and  avoided  by  compliance  before  the  expiration  of  the  ses- 
sion. So  that,  though  the  moment  a  recognisance  is  taken  it  becomes 
a  record,  yet  it  had  always  been  the  practice,  that,  upon  the  party 
bound  by  recognizance  appearing  in  court,  or  doing  any  other  act  im- 
posed by  the  conditions,  exhibiting  a  satisfactory  affidavit  of  any  suffi- 
cient reason  for  his  non-compliance  with  the  terms,  for  the  court,  on 
motion  being  made  for  that  purpose,  to  tahe  off  {91^  it  is  termed)  the 

(g)  Sm  A.  V.  Hoftr  (JTi^ror,  ifc),  5  Tyr.  279 ;  1  Cramp,  ft  M.  7M. 


fWHHTMi  vuBOBmwAvem-  AWD  ■wwom  995 


ititemt  m  that  partiealar  ioflaiice.  Soppomj^  the  aurtiority  of  the 
eooit  lo  hwm  beeo*  iha»  ewetmed,  what  w  to  follow  mint  depend  on 
the  cireunntMicea  of  each  partieolar  case.  If  appeamnoe  m  couit 
woe  the  only  object  to  be  obtained,  that  appearance  may  be  attended 
with  all  the  consequences  in  contemplation;  or  a  respite  of  the  question 
to  be  disenased  may  be  granted  by  the  same  authority  which  haa  su- 
psfseded  the  estreat ;  or  a  new  recognisance  may  be  required  in  open 
Gonrt ;  or,  lastly,  if  the  affidavit  be  insufficient  to  procure  these  con- 
sequences, the  estreat  will  be  confirmed, 

RMOogmiMOMoet  mi  SmUnu  tut  to  be  Siinaied  in  eeriaim  easst 
wUlumi  Order  oj  ike  Coair/.]— Section  31  of  7  G.  IV.  c  64,  after  re<^ 
citing  that-  the  practice  of  indUcrimimaielff  estreating  recognisances  for 
the  appearance  of  persons  to  prosecute  or  give  evidence,  or  to  answer 
for  a  common  assault,  or  in  the  other  cases  hereinafter  specified,  has 
besD  found  in  many  instances  productive  of  hardship  to  persons  who 
have  entered  into  the  same,  enacts,  that,  in  every  case  where  any  person 
bound  by  recognisance  for  his  or  her  appearance,  or  for  whose  appear^ 
ance  any  other  person  shall  be  so  bound  to  prosecute  or  give  evidencOr 
in  any  case  of  felony  or  misdemeanour,  or  to  answer  for  any  common 
aisault,  or  to  articles  of  the  peace  (A),  or  to  abide  an  order  in  bastardy, 
Bhall  therein  make  defoult  the  officer  of  the  court  by  whom  the  estreata 
are  made  out,  shall  and  is  hereby  required  to  prepare  a  list  in  writing, 
specifying  the  name  of  every  person  so  making  default,  and  the  nature 
of  the  offence  in  respect  of  which  every  such  person,  or  his  or  her 
surety,  was  so  bound,  together  with  the  residence,  trade,  profession  or 
calling  of  every  such  peiaon  and  surety ;  and  shall  in  such  list  dia- 
tioguish  the  principal  from  the  sureties;  and  shall  state  the  cause,  if 
known,  why  each  such  person  has  not  appeared;  and  whether,  by 
reason  of  the  non-appearance  of  such  person,  the  ends  of  justice  have 
been  defeated  or  delayed ;  and  evwy  snch  offender  shall  and  is  hereby 
required,  before  any  such  recognisance  shall  be  estreated,  to  lay  snch 
list,  if  at  a  court  wherein  a  recorder  or  other  corporate  officer  ia  the 
judge,  or  one  of  the  judges,  before  such  recorder  or  other  corporate 
officer ;  and  if  at  a  session  of  the  peace,  before  the  diairman  or  two 
other  justices  of  the  peace  who  shall  have  attended  such  court,  who 
are  respectively  authorized  and  required  to  examine  such  list,  and  to 
make  such  order  touching  the  estreating  or  putting  in  process  of  any 

(A)  lUp.  ▼.  Wett  Sidtef,  TmrMif      tre,  but  this  MMtaent  ww  aot  men- 
(/wMew,),    in   r9   Dr,    Thmmient    7      tiomd. 
Ad.  &  E.  583,  ttHt9,  p.  M4^  MeiM-OMi:. 
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such  recognizance  as  ihall  appear  to  them  respectively  to  be  just ;  and 
it  shall  not  be  lawful  for  the  officer  of  any  court  to  estreat  or  pat  ia 
process  any  such  recognizance  without  the  written  order  of  the  recorder, 
chairman  y  or  justices  of  the  peace  before  whom  such  list  ahall  haie 
been  made. 

The  estreating  and  putting  in  process  such  forfeited  recognizances 
as  shall  be  ordered  by  the  court  to  be  so  dealt  with,  is  thus  carried  out. 
The  clerk  of  the  peace,  after  the  session  has  expired,  copies  on  a  roll 
the  fines,  issues,  amerciaments,  forfeited  recognizances,  sum  or  sums  of 
money  paid  or  to  be  paid  in  lieu  or  satisfaction  of  them  or  any  of  them, 
which  have  been  certified  to  him  by  any  justices  within  the  preceding 
quarter,  pursuant  to  3  G.  IV.  c.  46,  s.  2  (cm/«,  p.  109)«  with  all  the 
same  matters  imposed  or  forfeited  at  the  immediately  preceding  sessaon. 
A  copy  of  this  sent  to  the  sheriff  with  process,  authorizes  him  to  levy 
the  amount  on  the  party's  goods,  or  in  default  to  lodge  him  in  gaol  till 
the  next  sessions,  there  to  abide  the  judgment  of  the  court  (t).  On 
giving  security  for  his  appearance  there  to  abide  their  decision  and  pay 
the  forfeited  rec<^izance,  with  expenses  ordered  by  the  court,  he  may 
be  dischargped  out  of  custody  (A). 

The  next  session  is  authorized  to  inquire  into  the  circumatanoes  in 
those  cases  only,  in  which  the  party  upon  whom  the  levy  is  made  has 
been  committed  to  gaol,  or  has  given  security  to  appear  at  the  sessions; 
and  in  those  cases  has  power  (/)  to  order  the  discharge  of  the  whole  of 
the  forfeited  recognizance,  or  sum  of  money  paid  or  to  be  paid  in  lieu 
or  satisfaction  thereof,  or  of  any  part  thereof  (m)  ;  but  they  have  no 
such  mitigating  authority  where  the  party  pays  the  money  at  once  in 
order  to  prevent  the  sale  of  his  goods  taken  in  execution  (it). 

If,  after  entering  into  a  recognizance  for  keeping  the  peace  before  a 
single  justice  or  in  petty  sessions,  the  conusor  is  convicted  of  an  assault 
within  the  time  limited,  the  return  of  a  record  of  that  conviction  to  the 
quarter  sessions  will  not  authorize  that  court  to  order  an  estreat  of  the 
recognizance,  for  they  cannot  in  a  summary  way  try  the  fact  of  mis- 
behaviour committed  out  of  their  own  court.  The  recognizance  ought 
to  be  removed  into  the  exchequer,  and  after  suing  out  a  scire  facias 
thereon,  a  breach  of  the  recognizance  should  be  assigned,  so  as  to 


rO  7  W.  IV.  &  1  y.  c.  91, 1.  2.  and  defendant  ia  in  ezecntion  for  1^ 

f^)  Sect.  5.  reaidue,  8,  C, 


0  Sect.  6.  (a)  Pir  Cbr.  in  Rtg.  v.  ITail 

m)  Nayneg  ▼.  ff^ton,  7  B.  &  C.  rark$kir9  (JmsOen),  in  re  Dr.  Tksnt- 

293;  5  M.  &  R7I.  307;  2  C.  &  P.  621,  km,   7  Ad.  &  B.  593,  ramaiku«  «n 

8.  C.    Seeui,  if  only  part  U  ao  paid,  JS^aynar  v.  He^iom. 
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eoable  the  party  pleading  to  show  cause  against  the  alleged  forfeiture 
of  his  recognizance  (o). 

Since  3  G.  IV.  c.  46,  has  been  substituted  for  22  &  23  C.  II.  c.  22, 
by  the  repeal  of  (he  latter  act,  the  court  of  exchequer  no  longer  retains 
any  jurisdiction  over  two  sorts  of  forfeited  recognizances,  viz,  those 
taken  before  justices  out  of  sessions,  and  those  at  the  quarter  ses- 
sions (p).  It  seems  imperative  on  the  court  of  quarter  sessions,  by  the 
clerk  of  the  peace,  to  put  the  law  in  motion,  to  levy  the  amount  of  all 
recognizances  forfeited  ai  the  quarter  sessions  {g),  that  is,  if  ordered  by 
them  to  be  estreated  (r) ;  but  if  they  have  not  power  legally  to  order 
the  estreat y  (e.  g,  if  the  proof  before  them  was  only  of  a  proceeding  had 
elsewhere,  viz,  conviction  for  assault,  in  arriving  at  which  adjudication 
the  fact  of  a  recognizance  to  keep  the  peace  having  been  previously 
given,  or  of  its  being  forfeited,  could  not  by  possibility  come  into  ques- 
tion,) their  order  may  be  removed  by  certiorari  and  quashed  (i ). 

The  act  3  G.  IV.  c.  46,  has  an  intelligible  and  ample  operation,  if 
considered  as  directed  to  the  more  speedy  levying  of  sums  due  upon 
{inter  alia)  recognizances,  lost  or  forfeited  as  well  before  justices  out  of 
sessions  as  a^  the  quarter  sessions  itself,  for  matters  immediately  connected 
with  its  own  proceedings,  without  at  all  interfering  with  the  method  or 
authority  by  which  they  may  legally  be  put  into  execution — and  leaving 
untouched  any  question  of  how  they  may  be  legally  forfeited,  so  as  to 
afford  jurisdiction  to  estreat  them  (0* 

With  the  ulterior  proceedings  in  the  court  of  exchequer  on  estreated 
recognizances  we  have  nothing  here  to  do,  except  to  observe,  that,  till 
they  are  so  estreated,  that  court  will  exercise  no  jurisdiction  (u),  and 
that  a  motion  to  discharge  a  defendant  from  estreated  recognizances, 
must  be  preceded  by  a  notice  to  the  solicitor  of  the  treasury  (x).  If 
a  party  taken  in  execution  on  a  recognizance  so  estreated  denies  its 
existence,  he  must  traverse  it  in  the  exchequer  {y).  New  rules  have 
been  made  in  the  queen*s  bench  on  the  subject  of  estreats  of  recogni- 
zances in  that  court  («)• 


(o)  Reg.  ▼.  Wett  Riding,  Yoriihire 
{Juttieea),  in  re  Dr.  Tkomton,  7  Ad.  St 
E.  583.    See  R.  ▼.  7\ymb,  10  Mod.  278. 

(p)  R.  V.  Haniins,  M'Clell.  &  Y.  27, 
as  ttAitd  per  Cur.  7  Ad.  &  £1.  590. 

(q)  Reg.  V.  Wett  Riding,  Vorkekire 
{Jnttieet),inre  Thornton,  7  Ad.&  E1.591. 

(r)  7  6.  lY.  c.  64,  e.  31,  (not  cited 
in  Reg.  t.  Yorkthire^  W.  R.,  Juiiieee). 

(*)  8.  C. 

(0  See  the  intricate  judgnent  in  7 
Ad.  &  £.  592. 


(tf)  R.  V.  Thompton,  3  Tjr.  R.  87^ 
and  other  caaes  cited.    Ante,  p.  111. 

(y)  Stoweil,  esparte,lZ  L.  J.  (Exch.)^ 
328. 

(#)  7%pton,  tn  rt,  3  D.  P.  C.  177.  A 
eonttat  from  the  eatreat  office  ia  alao  re- 
qniaite,  It.  v.  Holden  and  Clough,  3 
Tyr.  580. 

(jr)  See  mlea,  &c.  for  practice  of 
crown  office,  made  pnranant  to  6  V.  c. 
20,  (noa.  23,  24)  s  Arehbold'a  Crown 
Pkvctice,  Introduction,  p.  li. 
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manoer :  provided  always,  that  if  it  shall  appear  before  any  award  or 
order  made,  that  any  valuable  security  shall  have  been  band  Jide  paid 
or  dischaiged  by  some  person  or  body  corporate,  liable  to  the  payment 
thereof,  or,  being  a  negociable  instrument,  shall  have  been  hand  fide 
taken  or  received  by  transfer,  or  delivery,  by  some  person  or  body 
corporate,  for  a  just  or  valuable  consideration,  without  any  notice,  or 
without  any  reasonable  cause  to  suspect  that  the  same  had  by  any 
felony  or  misdemeanour  been  stolen,  taken,  obtained,  or  converted  as 
aforesaid,  the  court  in  such  case  shall  not  award  or  order  the  restitution 
of  such  security."  This  clause  applies  to  property  abstracted  by  any 
of  the  offences  punishable  under  this  act ;  by  larceny  at  common  law ; 
stealing  all  descriptions  of  property  not  previously  the  subjects  of  larceny, 
but  made  punishable  by  the  act,  whether  as  felony  or  misdemeanour ; 
hy  &lse  pretences ;  and  to  convictions  for  receiving  all  kinds  of  property 
so  protected,  whether  the  thief  be  known  or  not,  and  whether  he  be  or 
be  not  amenable  to  justice.  In  all  these  cases,  if  the  property  be  forth- 
coming at  the  trial,  the  court  will  at  once  order  it  to  be  restored  ;  and 
if  not,  may,  at  any  time,  order  a  writ  of  restitution  to  issue.  It  has 
been  held  that  this  clause  does  not  empower  a  court  to  order  a  Bank  of 
England  note  which  has  been  paid  and  cancelled,  to  be  delivered  up  to 
the  prosecutor  of  an  indictment  for  stealing  it  (/* )• 

It  is  now  quite  settled  that  the  party,  whose  negociable  securities  have 
been  fraudulently  or  feloniously  abstracted,  cannot  recover  them  from 
any  holder  who  has  taken  them  for  value  without  fraud,  and  under  cir- 
cumstances presenting  no  ground  of  reasonable  suspicion  (^). 

This  provision  of  7  &  8  G.  IV.  c.  29,  s.  57,  that  restitution  shall 
not  be  awarded  in  a  case  of  a  security  bond  fide  paid,  or  being  trans- 
fierable  by  delivery  and  transferred  for  value  without  fraud,  is  in  analogy 
with  the  decisions  as  to  the  rights  of  owners  in  such  cases  at  common 
law(4)« 

(/)  &  V.  SimUmt  7  C.  &  P.  431.  in  Woolk^  y.  PoU,  4  B.  &  Aid.  1,  ind 
Central  Crindnal  Conrt.  applies  alio  to  cheques,  and  ell  orders 


(^)  This  WM  decided  as  to  bank  Dotei,      iar  payment  ef  monef  to  the  bearer, 
in  Ltmmim  y.  Amierwom^  13  Eait,  130;  (A)  See  Zyont  y.  D9  Paa$^  9  C.  &  P. 


and  fiMeaient  y.  Tk§  Bank  qfBngiand,      68. 
13  Bast,  136,  n.  (  as  to  ezebeqaer  bills, 
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CHAPTER  XIV. 

OF  QUARTER  SESSIONS  IN  BOROUGHS  HAYING  GRANTS  OF 
SEPARATE  COURTS  OF  QUARTER  SESSIONS. 


Powers  to  grant  separate  Quarter  Sessions  and  appoint  a  Recorder 
and  Clerk  of  the  Peace  in  a  Borough.'] — The  couDcil  of  every  borongli 
which  shall  be  desirous  that  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be,  or  continue  to  be,  holden  in  and  for  such  borough,  shaU 
signify  the  same  by  petition  to  his  majesty  in  council,  setting  forth  the 
grounds  of  the  application,  the  state  of  the  gaol,  and  the  salary  which 
they  are  willing  to  pay  to  the  recorder  in  that  behalf;  and  it  shall  be 
lawful  for  his  majesty,  if  he  shall  be  pleased,  thereupon  to  grant,  that 
a  separate  court  of  quarter  sessions  of  the  peace  shall  be  thenceforward 
holden  in  and  for  such  borough,  to  appoint  for  such  borough,  or  for 
any  two  or  more  of  such  boroughs  conjointly,  a  fit  person,  being  a 
barrister  at  law  of  not  less  than  five  years'  standing,  who  shall  be  and 
be  called  the  recorder  of  such  borough  or  boroughs,  and  shall  hold 
such  office  during  his  good  behaviour ;  and  upon  any  vacancy  in  any 
such  oflBce  to  appoint  another  fit  person,  being  a  barrister  at  law  of 
not  less  than  five  years'  standing,  to  be  the  recorder  in  the  place  of  the 
person  so  making  such  vacancy  :  and  the  council  of  every  such  borough 
shall  appoint  a  fit  person  to  be  clerk  of  the  peace  during  his  good 
behaviour ;  and  the  recorder  for  the  time  being  of  any  borough  shall 
be  a  justice  of  the  peace  of  and  for  such  borough,  altliough  he  may 
not  have  such  qualification  by  estate  as  is  required  by  law  in  the  case 
of  any  other  person  being  a  justice  of  the  peace  for  a  county;  and 
such  recorder  shall  have  precedence  in  all  places  within  the  boroagh, 
of  which  he  may  be  the  recorder,  next  after  the  mayor  thereof;  and  in 
such  case  it  shall  be  lawful  for  his  majesty  to  direct  that  an  annual 
salary,  not  exceeding  the  sum  stated  in  the  petition  of  the  coundl, 
shall  be  paid  to  such  recorder  by  the  treasurer  of  such  borough  out  of 
the  borough  fund.  Provided  always,  that  no  person,  being  such  re- 
corder as  aforesaid,  shall  be  eligible  to^  serve  in  parliament  for  such 
borough,  nor  shall  he  be  an  alderman,  councillor,  or  police  magistrate 
of  such  borough.     Provided  nevertheless,  that  nothing  in  this  act  con- 
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tained  shall  be  construed  to  disqualify  any  such  recorder  from  being 
appointed  a  barrister  to  revise  any  list  of  voters,  under  the  provisions 
of  2  W.  IV.  c.  45,  or  from  being  eligible  to  serve  in  parliament,  other- 
wise than  is  hereinbefore  provided.  Provided  also,  that  in  every  borough 
in  and  for  which  a  separate  court  of  general  or  quarter  sessions  of  Uie 
peace  is  now  holden,  and  of  which  the  present  rjscorder  or  deputy 
recorder  is  a  barrister  of  five  years'  standing,  such  recorder  or  deputy 
recorder  being  qualified  as  aforesaid,  shall  be  continued  or  appointed 
recorder  under  the  provisions  of  this  act  (a). 

In  the  case  of  sickness,  or  unavoidable  absence,  the  recorder  of  any 
borough  is  empowered,  under  his  hand  and  seal,  to  appoint  a  deputy 
recorder^  being  a  barrister  of  five  years'  standmg,  to  act  for  him  at  the 
quarter  sessions  of  the  peace  then  next  ensuing,  or  then  being  held,  and 
no  longer,  or  otherwise,  provided  that  such  sessions  shall  not  be  deemed 
to  have  been  illegally  held,  nor  the  acts  of  a  deputy  recorder  invalidated, 
by  reason  of  the  cause  of  the  absence  of  the  recorder  not  being  deemed 
to  be  "  unavoidable"  within  the  meaning  of  this  act  (b). 

Provided  nevertheless,  and  be  it  enacted,  That  no  recorder  or  per- 
son, assigned  to  keep  the  peace  within  such  borough,  shall  be  capable 
of  acting  as  recorder  or  justice  of  the  peace  within  such  borough,  until 
he  shall  have  taken  the  oaths  provided  to  be  taken  by  justices  of  the 
peace  (except  the  oath  as  to  qualification  by  estate),  and  until  he  shall 
have  made  before  the  mayor,  or  before  any  two  or  more  of  the  alder- 
men or  councillors  of  such  borough,  who  is  and  are  hereby  authorized 
and  required  to  administer  the  same  (a  declaration  in  the  following 
form) ;  that  is  to  say, 

I,  A.  B.  do  hereby  declare  that  I  will  Aiithfally  and  impartially  ezecate  the  office 
of  recorder  [w,  justice  of  the  peace]  for  the  borough  of  •~—  according  to  the  beat 
of  my  judgment  and  ability  (e). 

Time  and  Manner  of  Holding  Quarter  Sessions  by  Recorders.'] — 
And  be  it  enacted,  That  the  recorder  of  every  borough  shall  hold,  once 
in  every  quarter  of  a  year  (^),  or  at  such  other  or  more  frequent  times 
as  the  said  recorder  in  his  discretion  may  think  fit,  or  as  his  majesty 
shall  think  fit  to  direct,  a  court  of  quarter  session  of  the  peace  in  and 
for  such  borough,  of  which  court  the  recorder  of  such  borough  shall  sit 
as  the  sole  judge :  and  such  court  of  quarter  sessions  of  the  peace  shall 


(«)  5  &  6  W.  lY.  c.  76,  a.  103.  recorder. 

(ft)  6  &  7  V.  0.  89,  8.  8.    Sect.  7  fe)  6  &  6  W.  IV.  c.  76;  «.  i.  104. 

alters  5  &  6  W.  IV.  c.  76,  a.  103,  by  (tf)  See  Former  v.  Mwmtfwt^  ante^ 

which  the  content  of  the  conncil  was  p.  141. 
reqnisite  to  the  appointing  a  deputy 


1002  QUMUKTBR  -SBiSiaMS  OV  aOMnDOi. 

1m  m  coulofiMOord,  md  sludl  hftve  Qognianee  of  att  ciiin«, 
wad  mftUen  wlmtBver,  eognitabfe  by  any  ooort  of  qouter  wtmkmm  of 
the  ;peaoe  for  counties  »  Eogimnd ;  and  the  tiid  recorder  ehaD  bavc 
power  to  do  ell  things  necessary  for  exercising  each  jorisdictiim,  nol* 
withstanding  his  bemg  such  sole  judge,  as  fully  as  any  sndi  last-sseii- 
Ijoned  court.  Provided  nevertheless,  that  no  recorder  by  virtue  of  his 
office  shall  have  power  to  make  or  levy  any  oonnty  rate,  or  rate  in  the 
nature  of  a  county  rate,  or  to  grant  any  licence  or  autfiority  to  any 
person  to  keep  an  inn,  alehouse,  or  vtctualUng  house,  to  sell  exciaeablf 
liquors  by  retail,  or  to  exercise  any  of  the  powers  herein  spacially 
vested  in  the  council  of  such  borough  (e). 

It  seems  that  a  recorder,  quasi  two  justices  of  peace  in  counties,  has 
power  to  issue  a  precept  to  the  clerk  of  the  peace,  requiring  him  to 
issue  a  precept  for  holding  a  quarter  sessions,  on  which  the  deiic  of  the 
peace,  quati  sheriff,  may  then  issue  his  precept  to  the  aesjeant  at  mace 
or  other  officer  to  summon  a  jury  to  serve  at  the  quarter  sessions. 


Courts  of  Quarter  Sessiams  in  Boroughs.'] — Where  it  ap- 
pears to  the  recorder  or  other  person  presiding  in  the  court  of  quarter 
sessions  of  a  corporate  city  or  town,  that  the  sessions  are  likely  to  last 
more  than  three  days,  iacluding  the  day  of  assembling,  he  may  order 
a  second  court  to  be  formed,  and  appoint  by  writing  under  his  hand 
and  seal,  but  without  stamp,  a  barrister  at  law  of  not  less  than  five 
years'  standing,  to  be  styled  assistant  barrister,  to  preside  and  try  such 
felonies  lind  misdemeanours  as  shall  be  referred  to  him  therein.  But 
the  recorder  cannot  exercise  such  power  unless  on  certificate  to  him 
by  the  mayor  or  two  aldermen,  before  each  such  session,  that  the 
council  have  resolved  that  such  course  will  be  expedient,  nor  unless  the 
barrister's  name  has  been  transmitted  to,  and  approved  by,  a  principal 
secretary  of  state  (/*).  The  remuneration  of  the  assistant  barrister 
and  his  officers  is  fiied  by  the  act  (^). 

Adjourning  Quarter  Sessions  in  Boroughs,'] — In  the  absence  of  the 
recorder,  and  deputy  recorder,  the  mayor  shall  be  authorized  and  re- 
quired, at  the  times  appointed  for  the  holding  of  such  court  of  quarter 
sessions  of  the  peace,  in  and  for  such  borough,  to  open  the  said  court, 
and  to  adjourn  over  the  holding  of  the  same,  and  to  respite  all  recog- 
nizances conditioned  for  appearing  at  the  same,  until  such  further  day 


(«)  5  &  6  W.  IV.  e.  76, 1. 106.    fise  tograntma hhwwsWaMoe,J^,v. 

alao6at7W.iy.e.l05,t.S;«wlPs*Mr  end  aikera,  2  ^  B.  96. 

v.iPM0flf,6M.«W.627.    Anooider  (/)  7  W.1V.&  IT.e.  19,s.  Ua. 

cannot  tiy  tn  appeal  againit  a  refnaal  of  (^)  JiLs.  2. 
a  special  seaaioni  of  the  borough  justices 
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at  mdi  nmjor  tim  end  there,  and  so  from  time  to  time,  rimll  c«uk 
to  be  poebimed.  PxoYided  neverthefets,  that  nothing  b  this  aet 
Gonlsined  shall  anthorise  or  require  any  snch  mayor  to  sit  as  a  judge 
of  the  said  court  fyr  the  trial  of  offenders,  or  to  do  any  other  act  in 
the  characler  of  a  jndge  of  snch  court,  save  only  in  opening  and  ad- 
journing the  same,  and  respiting  the  said  recognisances  in  manner 
sibrasaid  (A). 

Capiial  and  all  other  Criminal  Jurisdiciions  in  Boroughs^  othmr 
than  in  this  Act  declaredy  and  Chartered  Rights  to  nominate  Justices 
of  Peace ^  therein  abolished.] — After  1st  May,  1836,  all  powers  and 
jurisdiction  to  try  treasons,  capital  felonies,  and  all  other  criminal 
jurisdictions  whatever,  granted  or  confirmed  by  any  law,  statute,  let- 
ters patent,  grant  or  charter  whatsoever,  to  any  mayor,  bailiff,  alder- 
man, recorder,  or  other  corporate  or  chartered  officer,  or  corporate  or 
chartered  justice  of  the  peace  whomsoever,  in  any  borough;  and  all 
right  of  any  body  corporate  in  any  borough,  or  any  of  the  members 
thereof  by  virtue  of  any  law,  statute,  letters  patent,  grant  or  charter 
whatsoever,  to  elect  or  nominate  any  justice  to  keep  the  peace  in  or 
for  any  borough,  or  by  any  members  of  any  such  corporate  body,  to 
act  as  snch  justices  of  the  peace  in  or  for  any  of  the  last-named  boroughs, 
other  than  is  herein  declared,  shall  cease  (t)« 


Sessions  for  Appeals  against  Poofs  Rates^ — It  seems 
the  better  opinion,  that  in  boroughs  having  separate  commissions 
of  the  peace  and  quarter  sessions,  but  not  being  counties  of  them- 
selves, the  justices  have  no  power  of  holding  special  sessions  under 
s.  6  of  6  &  7  W.  IV.  c.  96  (parochial  assessment  act),  in  order  to 
hear  appeals  against  poor's  rates :  for  the  term  "  petty  sessions  divi- 
sion "  has  long  been  known  as  applicable  to  counties,  but  not  to  bo- 
roughs; see  9  G.  IV.  c.  43;  and  it  seems  that  the  justices  of  such 
boroughs  could  not  establish  petty  sessions  divisions. 

Grand  and  Petty  Juries  in  Boroughs  having  separate  Quarter 
Sessions*] — Every  person  being  a  burgess  of  any  borough,  wherein  there 
shall  be  a  separate  court  of  sessions  of  the  peace,  or  a  court  of  record, 
for  the  trial  of  civil  actions,  (unless  he  shall  be  exempt  or  disqualified 
otherwise  than  m  respect  of  property,  from  serving  on  juries,  by  virtue 


(A)  5  ft  6  W.  lY.e.  76,  s.  1)86.  (0  Id.:  107. 
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of  6  O.  IV.  c.  60,)  shall  be  qualiBed  and  liable  to  serve  on  grand  janes 
in  such  borough,  and  also  upon  juries  for  the  trial  of  all  issues,  joined 
in  any  court  of  quarter  sessions  of  the  peace,  and  in  any  court  of  re- 
cord, for  the  trial  of  civil  actions  triable  within  the  borough,  of  which 
such  person  shall  be  a  burgess ;  and  the  clerk  of  the  peace  of  every 
such  borough  shall  give  public  notice  of  the  time  and  place  of  hoktiiig 
every  such  quarter  sessions  of  the  peace,  ten  days  at  least  before  the 
holding  thereof;  and  shall,  seven  days  at  the  least  before  the  holding 
thereof,  cause  to  be  summoned  a  sufficient  number  of  persons,  being 
qualified  and  liable  as  aforesaid  to  serve  as  grand  jurors  at  such  ses- 
sions ;  and  the  clerk  of  the  peace  and  registrar  of  the  court  of  record, 
respectively,  shall  also  cause  to  be  summoned  not  less  than  thirty-six, 
nor  more  than  sixty  persons  so  qualified,  and  liable  as  aforesaid,  to 
serve  as  jurors  at  every  such  sessions,  and  at  the  holding  of  every  court 
of  record,  for  the  trial  of  causes,  in  case  there  shall  be  any  cause  then 
to  be  tried ;  and  such  summons  shall  be  made  by  showing  to  the  person 
to  be  summoned,  or  in  case  he  shall  be  absent  fit>m  the  usual  place  of 
his  abode,  by  leaving  with  some  person  therein  inhabiting,  notice  under 
the  hand  of  such  clerk  of  the  peace  or  registrar,  respectively,  contain- 
ing the  substance  of  such  summons ;  and  such  clerk  of  the  peace  shall 
make  out  a  list  of  the  names  of  such  persons  so  summoned  as  grand 
jurors;  and  the  clerk  of  the  peace  and  registrar,  respectively,  shall  also 
make  out  a  panel  of  such  persons  so  summoned  other  than  grand 
jurors ;  and  such  list  and  panel  shall  respectively  contain  therein  the 
christian  names  and  surnames,  places  of  abode,  and  descriptions  of  the 
several  persons  therein  named ;  and  if  any  person  having  been  duly 
summoned  to  attend  on  any  jury  shall  not  attend,  in  pursuance  of  such 
summons,  or  being  thrice  called,  shall  not  answer  to  his  name,  or  after 
his  appearance  wilfully  withdraw  himself  fit>m  the  presence  of  the  court, 
the  court  shall  impose  such  fine  upon  every  person  so  making  default 
(unless  some  reasonable  excuse  shall  be  proved  to  the  satisfieiction  of 
the  court),  as  the  court  shall  think  meet ;  and  if  any  person  on  whom 
such  fine  shall  be  imposed,  shall  refuse  to  pay  the  same  to  the  person 
who  shall  be  authorized  by  the  court  to  receive  the  same,  it  shall  be 
lawful  for  the  court  then,  or  at  its  next  sitting,  by  order  of  the  court, 
signed  by  the  clerk  of  the  peace  or  registrar,  respectively,  to  cause  to 
be  levied  by  distress  and  sale  of  the  goods  of  the  person  on  whom  such 
fine  shall  have  been  imposed,  and  the  reasonable  charges  of  such 
distress  and  sale ;  and  every  fine  so  received  shall  be  paid  to  the  trea- 
surer of  the  borough,  to  be  by  him  carried  to  the  account  of  the  borough 
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fond  hereinbefoTe  mentioned.  Provided  nevertheless,  that  no  person 
shall  be  summoned  to  serve  as  a  juror  at  such  sessions,  or  court  of  re- 
cord, oftener  than  once  in  a  year.  But  by  7  W.  IV.  &  1  Vict.  c.  78,  s.  36, 
such  jurors  may  be  summoned  twice  in  a  year  notwithstanding  the 
above. 

Skeriff.]^^A  single  sheriff  is  to  be  appointed  every  year  by  the 
council  of  the  city  of  Oxford,  town  of  Berwick-upon-Tweed,  and  all 
cities  and  towns  being  counties  of  themselves  {k),  and  must  attend  the 
court  of  quarter  sessions  therein,  by  himself  or  deputy. 

Clerk  of  Peace.] — A  clerk  of  the  peace  shall  be  appointed  during 
good  behaviour,  by  the  council  of  every  borough  to  which  a  separate 
court  of  quarter  sessions  shall  be  granted  (/),  but  he  shall  not  be  clerk 
to  the  borough  magistrates  (m).  His  duties  within  the  borough  appear 
to  he  as  near  to  those  of  a  clerk  of  the  peace  in  a  county  as  the  dif- 
ferent circumstances  admit.  His  fees  are  like  those  of  the  clerk  of  the 
peace  of  adjoining  county,  till  a  table  of  the  fees  made  out  by  the 
council  is  submitted  to,  and  confirmed  by,  a  principal  secretary  of 
state  (n).  He  is  to  give  public  notice  of  the  time  and  place  of  holding 
every  quarter  sessions  of  the  peace  for  the  borough,  ten  days  at  least 
before  the  holding  thereof,  and  shall,  seven  days  at  least  before  the 
holding  thereof,  cause  the  g^and  and  petty  jurors  to  be  summoned, 
and  make  out  lists  of  such  jurors,  stating  their  christian  and  surnames, 
places  of  abode,  and  descriptions  (o).  Neither  he  nor  his  deputy  can 
practise  as  attorney  or  agent  at  the  general  or  quarter  sessions  of  the 
borough  (p). 

Town  Clerk.] — The  town  clerk  has  the  charge  and  custody  of  the 
borough  records,  and  is  responsible  for  them.  They  shall  be  kept  in 
such  places  as  the  council  from  time  to  time  shall  direct  {q). 

Other  Officers.] — Besides  the  above  officers,  the  council  of  each 
borough  shall  yearly  appoint  all  such  other  officers  as  have  been 


{k)  In  Chester,  and  many  other  oonn-  To)  Id,%.  121. 

tiei  of  citiea,  &c.  there  were  always  two  Ip)  See  ati/«,  p.  108,  and  Fauikner  r. 

I,  5  &  6  W.  lY.  c.  76,  s.  61.  ChweU,  10  Ad.  &  £.  76. 


fO  Id.  s.  103.  {q)  In  Chester,  and  many  other  conn- 

m)  Id.  8. 102.  ties  of  cities,  &c.  there  were  always  two 

(n)  Id.  s.  124.  sheriffs,  5  &  6  W.  IV.  c.  76,  s.  65. 
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mmudfy  appoiiited  ia  nidi  boroogfai,  and  ti  ihtj  Amy 
wad  may  fix  their  atariwi,  te»(r).. 


Trtanurer  of  a  Bomic^A.]— A  traamrar,  not  being  tiie  town  clerk  or 
a  member  of  the  council,  shall  hold  office  during  pleasure  of  the  lattery 
who  shall  iuL  his  salary  or  allowance,  and  take  such  security  for  the 
dae  execution  of  the  office  aa  they  deem  proper  (s).  On  tliis  offieer 
are  to  be  made  orders  for  payment  of  expenses  of  proaeeotions,  made 
under  7  G.  IV.  c  64,  s.  25  (^).  He  is  only  to  pay  money  by  order 
of  the  council,  or  of  the  court  of  sessions  of  the  peace  tor  the  bo«ODg1i, 
or  of  a  borough  justice  in  discharge  of  his  judicial  duty  under  5  &  6 
W.  IV.  c.  76,  or  in  such  case  as  a  court  of  sessions  of  the  peace  for 
any  county,  or  a  justice  of  peace  acting  in  and  for  a  ooonty,  in  the 
discharge  of  his  judicial  duty  may  make  an  order  for  payment  of 
money  on  the  treasurer  of  such  county,  or  for  the  payment  of  the 
salaries  granted  to  any  recorder  or  police  magistrate  in  the  net  after 
provided  («). 

Camtribmiion  to  County  Expenditure  by  Boromgke  liable  to  eomtrir 
buie  before  2  ^  3  W.  IV.  c.  64.] — The  treasurer  of  every  county  in 
England  and  Wales  is  to  keep  an  account  of  all  sums  received  in  aid 
or  on  account  of  the  county  rate,  and  of  the  sums  expended  out  of  it 
for  other  purposes  than  the  costa  arising  out  of  the  prosecution,  main- 
tenance and  punishment,  conveyance  and  transport  of  otifendecs  com* 
mitted  for  trial  in  such  county ;  and  in  the  case  of  boroughs  having  a 
separate  court  of  quarter  sessions  of  the  peace,  other  than  out  of  coro- 
ner's inquests ;  and  shall  not  more  than  twice  in  every  year  send  a 
copy  of  the  said  account  to  the  council  of  every  borough,  situate  within 
such  county  in  which  a  separate  court  of  quarter  sessions  shall  be 
holden,  and  which  before  2  |r  3  YT.  /F.  e.  64,  toos  liable  to  contribute 
in  whole  or  in  part  to  the  county  rate  of  such  county ;  and  shall  make 
order  on  the  council  for  payment  of  such  proportion  of  such  sum  ss 
would  have  been  chargeable  after  deducting  all  sums  received  in  aid 
of  the  county  rate  as  aforesaid,  if  this  act  had  not  passed,  upon  such 
borough,  as  the  same  shall  be  bounded  according  to  this  act,  and  the 
council  shall  forthwith  order  same  with  charges,  &c.  to  be  paid  to  the 


(r)/<<.g.S8.     <^  M  to  appoiiiti^K  (t)  At  aa  anndsi  by  6  4^  7  V.  &  89, 

high  emttmhim  whan  not  pioHded  for  a.  6. 

bf  tha    ehartan?   aad  in    plaeaa  not  (0  5  &  6  W.  IV.  c  76,  a.  113. 
'—  of  thaaMBltaa?  («)  JA  g.  59. 


u«a8« 


of  die  couBty  outef  Ae  boioagfi  fiuuL 
Mttkd  by^alamiter  m  vnder  5  6.  IV.  c  85 («). 


to  be 


Ludntihf  of  Borouff^  "^  having  Juritdietian  oner  FeUndu  te 
ExptnuM  of  tueh  ProsecuHans  when  tried  at  County  Seeutme  and 
iimsot.]— By  4  &  5  W.  IV.  c.  27,  intituled  "  An  act  for  the  better 
admioiatration  of  justice  in  certain  boroughs  and  franchises/'  reciting, 
"  Whereas  the  justices  of  the  peace  acting  in  and  for  certain  boroughs 
and  franchises  in  that  part  of  the  United  Kingdom  caHed  England, 
not  being  empowered  by  charter  or  otherwise  to  hear  and  determine 
felonies  at  the  general  sessions  of  the  peace  held  in  and  for  such 
boroughs  and  franchises,  are  by  law  required  to  send  for  trial  at  the 
general  assizes  for  the  county  wherein  such  borough  or  franchise  may 
be  situated,  every  person  charged  with  felony,  whereby  the  admini- 
stration of  justice  is  injuriously  delayed,  and  the  expenses  to  which  the 
county  in  such  cases  is  liable  are  grievously  increased/'  it  is  enacted, 
''That  from  and  after  25th  July,  1834,  the  justices  of  the  peace  and 
any  such  justice,  acting  in  and  for  any  borough  or  franchise  in  that 
part  of  the  United  Kingdom  called  England,  not  being  empowered  by 
charter  or  otherwise  to  hear  and  determine  felonies,  riiall  and  may 
commit  every  person  charged  with  any  such  felony  as  the  court  of 
quarter  sessions  may  have  jurisdiction  to  try,  to  be  tried  at  the  general 
quarter  sessions  of  the  peace  for  the  county,  riding,  or  division  wherein 
such  borough  or  franchise  shall  be  situate,  or  at  any  adjournment 
thereof;  and  the  justices  of  the  peace  acting  in  and  fbr  such  county, 
riding,  or  division,  are  hereby  empowered  to  try  persons  so  committed 
St  the  genera]  quarter  sessions  of  the  peace  held  for  such  county, 
riding,  or  division,  or  at  any  adjournment  thereof"  (jr). 

Justices  and  their  Clerks  in  Boroughs.]— ^o  person  assigned  to 
keep  the  peace  within  any  borough  under  5  &  6  W.  IV.  c.  76,  s.  98, 
shall,  by  vntue  of  such  assignment,  act  as  a  justice  of  peace  at  any 
court  of  general  or  quarter  sessions,  or  in  making  or  levying  any  county 
rate,  or  rate  in  the  nature  of  a  county  rate(z). 


S! 


5  &  6  W.  IV.  e.  76,  t.  117. 

Sect  1 ,  which  is  in  force  notwitb- 
ttimdiiig  5  &  6  W.  IV.  c  76.  But  the 
•econd  section  of  4  &  5  W.  IV.  c.  27,  by 
which  justices  of  boroughs,  &c.  hsTing 
jnrisdiction  st  the  borough  sessions  orer 
certain  felonies,  might  eomsBit  to  the 
gaol  of  the  oonnty  •nj  person  chmged 


with  a  felony,  the  trial  of  which  may 
legally  take  place  at  the  qoarter  ass* 
sioDS,  bat  to  which  the  jurisdiction  of 
the  borough  justices  did  not  extend, 
seems  repealed  by  5  Sb  6  W.  IV.  c.  76, 
s.  107.  The  third  section  of  the  aboTe 
aoi  seems  repealed  in  lilce  manner, 
(x)  »ft6W.lV.a76,8.U)l» 
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The  clerk  to  the  borough  justices  cannot  by  himself  or  partner  be 
directly  or  indirectly  interested  or  employed  in  the  prosecution  of 
any  offender  committed  for  trial  by  the  justices  whose  clerk  he  is, 
or  any  of  them,  at  any  court  of  gaol  delivery  or  general  or  quarter 
sessions  (a). 

Coroners  in  Boroughs,"] — As  to  the  appointment,  fees,  and  duties 
of  coroners  in  boroughs,  in  which  separate  courts  of  quarter  sessions 
of  the  peace  are  holden,  sec  5  &  6  W.  IV.  c.  76,  s.  62, 63. 

The  county  coroners  are  to  act  exclusively  in  other  boroughs,  b 
&  6  W.  IV.  c.  76,  s.  64. 

By  6  &  7  W.  IV.  c.  105,  s.  6,  the  coroner  of  a  borough,  named  in 
5  &  6  W.  IV.  c.  76,  may  appoint  a  barrister  or  attorney  his  deputy  in 
case  of  illness  or  unavoidable  absence,  on  obtaining  a  certificate  from 
the  mayor  or  two  justices,  stating  the  cause  of  absence,  &c. 

Oiiols  in  BoroughsJ] — The  several  councils  of  the  cities  of  Canter- 
bury, Lichfield  and  Lincoln,  and  of  every  other  borough  named  in  the 
schedules  to  5  &  6  W.  IV.  c.  76,  (the  Municipal  Corporation  Act,) 
shall  have  all  the  powers  for  building,  enlarging,  and  repairing  any  gaol 
or  house  of  correction  belonging  to  their  city  or  borough  respectively, 
which  the  justices  having  the  government  or  ordering  of  any  gaol,  &c. 
in  any  city  or  borough  within  (the  Gaol  Acts)  4  G.  IV.  c.  64,  or  5 
G.  IV,  c.  85,  had  in  general  or  quarter  sessions  before  5  &  6  W.  IV. 
c.  76,  subject  to  any  alteration  in  those  acts  by  5  &  6  W.  IV.  c.  38. 
All  things  relating  to  the  above  which  by  statute  were  to  be  done  at 
general  or  quarter  sessions,  are  to  be  done  at  quarterly  meetings  of  the 
council  (6);  and  the  powers  of  the  justices  having  the  ordering  of 
gaols  before  5  &  6  W.  IV.  c.  76,  are  vested  in  the  new  borough  jus- 
tices in  quarterly  sessions  assembled  (c).  The  borough  gaol  may  be 
built  within  or  beyond  the  limits  of  the  borough,  on  not  exceeding  five 
acres  (d). 

And  county  justices  have  now  the  like  power  of  contracting  with  the 
council  of  any  borough  named  in  5  &  6  W.  IV.  c.  76,  schedules  A. 
and  B.,  in  which  it  has  been  made  appear  to  a  secretary  of  state,  that 
there  is  a  gaol  or  house  of  correction  fit  for  the  confinement  of  prisoners. 


5  &  6  W.  lY.  e.  76,  •.  102.  s.  116. 

7  W.  IV.  &  1  V.  e.  78,  s.  37,  (e)  7  W.  IV.  &  1  V.  c.  78,  •.  38. 

smbU,  tuperMding  5  St  6  W.  IV.  c.  76,  (d)  Id,  s.  40. 
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for  the  Gonreyance  to,  and  maintenance  therein,  of  prisoners  committed 
thereto  by  any  county  justices  (tf)« 

However,  whese  a  grant  of  quarter  sessions  was  made  by  the  crown 
under  that  act  to  a  newly  incorporated  borough  not  hamng  a  gaol^  the 
town  council  have  no  power,  either  under  5  G.  IV.  c.  85,  s.  1 ,  or  5  &  6 
W.  IV.  c.  76,  s.  114,  to  contract  with  county  justices  to  send  borough 
prisoners  to  the  county  gaol  (/)• 

TriaU  of  Borough  Offenders  imprisoned  in  Borough  or  Counig 
Oaols  at  Borough  Sessions.'] — And  if  the  borough  having  such  gaol, 
&c«  has  a  court  of  separate  quarter  sessions,  such  offenders  may  be 
tried  and  sentenced  by  such  court  for  all  offences  of  which  that  court 
has  cognizance,  and  punished  accordingly ;  and  all  the  provisions  of 
5  6.  IV.  c.  85,  shall  extend  to  their  trial  and  punishment,  and  to  all 
acts  necessary  for  or  consequent  on  suah  trial  (g). 

And  by  sect  2,  prisoners  committed  to  county  gaols,  &c.  firom 
boroughs,  (pursuant  to  contract,  as  in  5  &  6  W.  IV.  c.  76,  s.  116,) 
maybe  tried  at  the  borough  court  of  quarter  sessions  of  the  peace;  and 
the  proper  officer  of  such  borough  may  direct  the  removal  of  such  pri- 
soner  for  trial,  and  may  do  all  other  acts  necessary  for  or  consequent  on 
such  trial,  notwithstanding  that  the  gaol,  &c,  so  receiving  under  con- 
tract a  prisoner  committed  for  trial,  may  be  situate  more  than  two  miles 
from  the  usual  place  of  trial  of  such  borough. 

By  sect.  8,  the  powers  heretofore  exercised  by  corporate  justices  in 
general  or  quarter  sessions  assembled,  and  which  do  not  relate  to  the 
business  of  a  court  of  criminal  or  civil  judicature,  so  as  to  be  within  the 
recorder's  power,  are  vested  in  the  council,  to  be  exercised  at  quarterly 
meetings  or  by  a  committee  of  their  body. 

Where  the  justices  of  a  borough  had  exclusive  jurisdiction  within 
the  borough  itself,  and  jurisdiction  concurrent  with  that  of  the  county 
justices  over  certain  places  called  the  **  liberties  "  of  the  borough,  it 
was  held  before  4  &  5  W.  IV.  c.  76,  s.  Ill,  that  for  an  offence  com-^ 
roitted  within  those  limits,  they  might  commit  to  the  county  gaol,  and 
cause  the  prisoner  to  be  brought  before  them  at  the  borough  ses- 
sions (A). 

Various  enactments  have  been  from  time  to  time  passed  for  effecting 
greater  uniformity  of  practice  in  the  government  of  prisons  in  England 


(e)  6  &  7  W.  IV.  c.  105,  i.  1.  (A)  R.  y.  Ifuffoii,  6  B.  &  C.  74  ;  9 

if)  Reg.  Y.  LaneoMhire  (Justieei),  D.  &  R.  172,  8.  C.    See  S.  P.  R.  ▼. 

11  Ad.  at  B.  144;  3  P.  &  D.  86,  8,  C.  Amm,  2  B.  &  Aid.  533.    Bam'i  Jos. 

(^)  6  &  7  W.  IT.  c.  105, 1. 1.  tioe,  tit.  CommitmeHi,  s.  3. 

3t 
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and  Wale8(l) ;  and  copies  of  all  nileB  in  Ibroe  in  prinmi  nniit  be  laid 
before  the  October  sessions  annually  by  the  derks  of  peaoe  in  eoonties, 
and  by  the  chief  magiatiate  in  cities,  &g,  (ik). 

As  to  r^uihiing  gaob  in  connties  corporate,  and  rating  the  inhabit' 
ants  accordingly,  see  Tkmnpton  ▼.  RaU^M  (/). 

As  to  gaol  sessions  in  boroughs,  united  with  poitioiis  of  coanties  fer 
the  purpose  of  district  prisons,  see  5  &  6  Vict.  c.  53. 

Boroughs  having  separate  Quarter  Sesdoat  not  to  be  assessed  to 
Countg  RatesJ] — Within  ten  days  after  the  grant  of  a  separate  comt 
of  quarter  sessions  of  the  peace  to  any  borough,  the  council  of  sock 
borough  shall  send  a  copy  of  such  grant,  sealed  with  the  seal  of  the 
borough,  to  the  clerk  of  the  peace  of  the  county  in  which  such  borougb 
or  any  part  thereof  is  situated ;  and  after  the  grant  of  such  conit  to 
any  borough,  it  shall  not  be  lawful  for  justices  of  the  peace  of  say 
county  within  which  such  borough  or  part  of  such  borough  is  situated, 
to  assess  any  messuages,  lands,  tenements,  or  hereditaments  within  such 
borough,  to  any  county  rate  thereafter  to  be  made,  but  every  part  of 
every  such  borough  shall  thenceforward  be  wholly  free  and  discharged 
ftom  contributing,  otherwise  than  is  hereinafter  provided,  to  any  rste 
or  assessment  of  any  kind,  of  and  for  the  county  in  which  any  part  of 
such  borough  is  situated :  provided  nevertheless,  that  all  arrears  of 
such  rates  theretofore  made,  may  be  levied  and  collected  as  if  this  set 
had  not  passed  (m). 

Rate  in  n^tf^e  of  a  County  Rate  in  a  Borough.'] — The  coancil  of 
the  borough  nteiy  order  a  borough  rate  to  be  made  therein,  in  the 
nature  of  a  couftty  rate,  and  have  all  the  powers  of  justices  under 
55  6.  III.  c.  51*;  except  that  the  appeal  is  to  the  recorder  at  the  neit 
quarter  sessions  for  the  borough  in  which  such  rate  has  been  made;  or, 
if  there  is  no  recorder  within  the  borough,  to  the  next  quarter  sessiooi 
for  the  county  within  or  adjacent  to  which  it  is  situate,  and  who  shsD 
respectively  have  power  to  hear  and  determine  the  same,  and  award 
relief  in  the  premises  as  in  appeals  against  county  rates  (n). 

Before  7  W.  IV.  &  1  Vict.  c.  81,  s.  2,  the  town  council  had  not 
power  to  make  a  retrospective  borough  rate  in  nature  of  a  county  rate, 
for  paying  the  expenses  incurred  in  carrying  into  effect  the  Moaicipal 


(t)  5  ft  6  W.  IV.  e.  38 ;  6  &  7  W.  (I)  1   Ad.  &  B.  863,  nemptm  r. 

IV.  e.  106.  SMee. 

{k)  6  &  6  W.  rv.  e.  38,  s.  6.    Sm         (m)  5  &  6  W.  IV.  e.  76, 1. 112.  8m 
alio  t.  6.  sbo  8  &  9  V.  e.  111.  s.  SS. 

(»)  Id.  •.  92« 


•JMUB  jno)  «o(na  ACVft  ik  MMuiosias^ 
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Onrpofatioii  aneiidiiieiit  Act,  5  ft  6  W.  IV.  t.76(a).  A  rate  of  tUi 
tad  cumot  be  abandcNKd  after  «ppw]  lodged  agaiMt  k  at  Ae  qoarter 
■iwhns  of  the  bovoiigli  aprintfl  the  town  oowcil,  txeepi  on  payment 
of  costs  to  the  appellants  by  the  former.  The  mode  of  ohtatahig  the 
eosis  is  for  appellants  to  prove  due  serriee  on  the  town  clerk  of  the 
BOtioe  of  appeal,  and  of  the  notice  to  firodace  the  rate,  and  to  show 
diat  the  rate  has  been  abandoned  by  the  town  'Coaaoil.  If  no  one 
appears  for  the  vespondents,  or  prodaees  the  rate,  but  it  is  suggested  that 
the  rate  is  abandoned  as  illegal,  the  rate  is  avfBciently  before  Ihe  court, 
and  the  recorder  has  jorisdiotion,  and  ought  to  confirm  the  appeal  with 
costs  (p).  By  analogy  to  county  rates  in  comities,  a  notice  of  appeal 
is  required  by  this  clause  (see  56  6.  III.  c.  61 ;  57  O.  HI.  c.  94),  and 
most  be  given  to  the  town  clerk,  tie  being  the  officer  of  the  parties 
{mz.  the  town  council)  making  the  rate,  and  therefore  respondent  (9V 
It  is  decided  that  the  notice  of  an  appeal  agaitost  a  borough  rate,  under 
5  ft  6  W.  IV.  c.  76»  s.  92,  must  state  directly  that  die  party  appeal*- 
iog  is  aggrieved,  or  muit  show  facts  f^om  whkh  it  can  be  collected. 
Where  the  naiiee  merely  described  such  an  appellant  as  a  *'  burgess  of 
the  borough  called  on  to  pay  the  rate,*'  the  court  refused  a  wnnrfuiwwi 
to  compel  a  recorder  to  enter  continuances  and  hear  the  i^peal,  though 
it  was  stated  on  the  affidavH^  that  the  appellant  was  a  party  aggrieved^ 
and  that  the  omission  in  the  notice  arose  from  oversight.  The  recorder 
had  refused  to  hear  the  appeal  or  to  enter  and  respite  it  (r).  Where 
a  borough  sessions  quashes  an  appeal  against  a  borough  rate  in  the 
nature  of  a  county  rate,  made  under  5  ft  6  W.  IV.  c.  76,  s.  92,  their 
order  is  not  lemovable,  the  certwrari  being  expressly  taken  away  by 
sect.  132  (f). 

OaoU  of  Counties^  ^c,  haw  used  ai  OaoU  of  Boroughs.'] — All 
sums  directed  by  7  G.  IV.  c.  64,  s.  25,  to  be  paid  by  virtue  of  that 
act,  in  respect  of  felonies  and  such  misdemeanours  as  aforesaid^  com- 
mitted or  supposed  to  have  been  committed  in  any  borough  in  which 


(0)  IToodf  ▼.  ilfid,  a  M.  ft  W.  777, 
0ii6ft6  W.  nr.0.76,  t-M.  8eeJ^^. 
V.  BsIA  (Hwordtr),  9  Ad.  ft  B.  714, 
S71 ;  1  P.  &D.  620, 8.a  JL  qnartloo, 
vUok  of  two  oooBoUlon  wst  ligally 
elerted*  cumot  be  tried  by  mamdtmtn  at 
the  eipenee  of  the  boroogh  IVmd,  anlflM 
the  rights  or  esieteooe  of  the  eorponrtlon 
eie  Invohred,  Aiy.  v.  Lteds  {M^ifor, 
^c),  12  L.  J.  (a  B.)  369,  Mmg  2 
Mylne  ft  Cr.  416,  427 1  1  Keen,  700. 

{p)  Rtg.  Y.  Sttm^brd  [lUeordtr  qf). 


I  P.  ft  D.  72.    The  appeel  bed  beta 
ftoqaeatty  rMpited,  end  onee  in  part 
heerd. 
(q)  Rsp.  V.  (knmarikem  (JUeordtr  nf 

8  Nov.  ft  Per.  19.  See  7  W.  lY .  ft  1 V. 
0. 78,  e.  44,  and  Ay.  v.  Baik  ( Aeeordir), 
mi§.  p.  7. 

(f^)  it.  V.  Mmd,  6  Ad.  ft  £.  906. 

(t)  Ay.  Y.  Rifpm  (/MfMeet),  7  Ad. 
ft  £.  4174  2  M.  ft  P.  411,  fif.  C. 
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a  separate  court  of  quarter  sessions  of  the  peace  shall  be  holdeo,  shall 
be  paid  out  of  the  borough  fund  of  such  borough,  and  the  order 
of  court  shall  in  every  such  case  be  directed  to  the  treasurer  of  the 
borough  (0* 

The  powers  given  by  5  O.  IV.  c,  85,  to  justices  of  a  borough  having 
a  gaol  (tt),  to  contract  with  justices  having  jurisdiction  over  any  gaol 
or  house  of  correction  of  the  county  wherein  such  borough  is  situated, 
or  whereto  it  is  adjacent,  for  the  conveyance  and  mmUenance  in  such 
gaol,  Ac,  of  prisoners  cammiited  thereto  from  such  borough,  remain, 
but  are  vested  in  the  council  of  the  borough  {x).  Where  it  appears  to 
the  satisfaction  of  the  secretary  of  state  that  there  is  in  any  borough 
a  gaol  or  house  of  correction  fit  for  the  confinement  of  prisoners,  the 
town  council  have  the  same  powers  of  contracting  with  those  who  have 
the  government  of  such  gaol,  &c.  in  like  manner  as  in  sect.  1 14 ; 
and  in  case  the  borough  has  a  separate  court  of  quarter  sessions,  such 
ofienders  may  be  tried  and  sentenced  by  such  court  for  all  ofiences  of 
which  that  court  has  cognizance,  and  punished  accordingly :  and  the 
provisions  of  5  O.  IV.  c.  85,  shall  extend  as  nearly  as  may  be  to  the 
trial  and  punishment  of  such  offenders,  and  to  all  acts  necessary  for, 
or  consequent  on,  such  trial  (y).  But  if  the  borough,  though  with 
separate  quarter  sessions,  has  no  such  gaol,  the  town  council  cannot 
contract  as  above  (x). 

District  Courts  held  before  Recorders.] — Power  is  now  given  to  re- 
corders to  hold  district  courts  of  sessions  of  peace  for  a  district  consisting 
of  the  borough  and  a  porUon  of  a  county  united  for  the  purpose  of  dis- 
trict prisons  (a). 

Offences  against  Local  ActsJ] — All  offences  committed  within  any 


m  5  ft  6  W.  IV.  c.  76,  s.  113. 

(to  Reg.  T.  Leneoikhre  {Ju$He§9),  In 
rtMumekester  Borough,  11  AdI.  &  E.  144. 

(e)  5  &  6  W.  IV.  o.  76, 1. 114.  This 
claiise  appUes  to  priflonen  committed, 
in  the  first  instance^  to  the  borough  gtol 
before  trial,  and  after  bill  found  at  the 
assises  against  them  handed  orer  to  the 
county  gaoler ;  and  if  convicted,  oom« 
mitted  to  the  conntj  gaol  or  house  of 
eorrection  in  execution  of  their  sen- 
tences ;  and  the  town  council  are  liable, 
not  only  for  the  expenses  of  the  food, 
clothing,  and  punishment  of  such  pri- 
soners, but  for  a  proportionate  share  of 
the  expenses  of  the  county  gaol,  though 


there  was  no  contract  in  force,  under 
5  6.  IV.  c.  85,  between  the  county  and 
borough  Justices  for  maintenance  of  the 
borough  prisoners ;  and  an  award  of  a 
barrister  appointed  by  an  order  of  the 
judge  of  assise,  on  appBoation  under  5 
6.  IT.  e.  85,  and  5  &  6  W.  IV.  c.  76, 
s.  114,  was  confirmed  by  the  court,  Beg. 
T.  Johntom,  10  Ad.  &  £.  740,  8.  C: 
2  P.  &  D.  611. 

(y)  5  &  6  W.  IV.  c  76,  s.  115.  See 
7  W.  IV.  atl  V.  c.  78,  s.  42. 

{m)  Beg.  T.  Lameethirt  {Jueiiem), 
suprn. 

(«)  5  &  6  V.  c.  53,  s.  36. 
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borough,  or  the  local  precincts  thereof,  against  the  provisions  of  any 
local  act  of  parliament,  are  made  cognizable  by  justices  of  the  borough, 
who  are  invested  with  all  the  powers  respecting  such  offences  which 
the  county  justices  theretofore  possessed  under  the  local  act,  and  may 
imprison  under  the  same  in  any  gaol  to  which  they  may  commit  of- 
fenders (b). 

Cinque  Ports.} — Justices  acting  in  the  cinque  ports,  under  commis- 
sions granted  by  virtue  of  51  6.  III.  c.  36,  may  exercise  all  the  powers 
of  justices  in  counties  relating  to  granting  licences  to  victuallers  (c). 
Their  ancient  jurisdiction,  as  enjoyed  before  5  &  6  W.  IV.  c.  76,  is 
preserved  to  them  by  that  act  (d), 

7  W.  IV.  &  1  V.  c.  78,  •.  31.  (d)  5  &  6  W.  IV.  c.  76,  •.  136, 136. 

6  &  7  W.  IV.  c  105, 1.  II. 
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aUABTE&  aSBIONa 


SBCTIOlia. 


Li-'Baaiardif  amd  Ordtn  qfjniu^ 
Hm,  p.  1914. 
II.»C9^p•fff  ^Disttmien  amd  Bo' 

mm  CaikoUe9,  p.  1030. 
llh^Cmmfy  BHdffm,  p.  lOSO. 
IV.— (VMOir  Raim,  p.  1032. 
v.— JHflid^  ontf  Xiom  Sodditt, 

p.  1037. 
VI. — OboIv,  p.  1038. 


VlL-^SIgkma^  p.  1040. 
VIII.-^Ar<oiiir«f«  p.  1041. 
DL-^AwmMc  AMffhmm,  p.  1044, 

lioM,  p.  1045. 
XI.— fi!l^  flUI^  p.  1046. 
XII.— niMlrw,  Xrfcwdiy,  p.  1046. 

XIII.— Fivrmti,  p.  1047. 

XIV.— VFc^Alffimiiltemrw^p.  1047. 


SECTION  L 

Bastardy  and  Ordkhs  ov  Fiuatioh. 

Jurudietum  of  Quarter  Sessions  before  I4ih  August^  1834,  and 
down  to  26th  August^  1 839.] — Formerly,  justices  in  quarter  sessioDS 
had  original  as  well  as  hfipelhte  jurisdiction  in  bastardy :  original^  (now 
abolished,  2  &  3  Vict.  c.  85,  s.  1,)  to  make  (a)  orders  on  putative 
fathers  for  support  of  their  bastards  {viz.  orders  of  filiation)  ;  and  appel^ 
late,  to  quash  or  confirm  similar  orders  made  in  petty  sessions  (6),  and 
brought  up  on  appeal  (c).  After  exercising  this  appellate  power  by 
quashing  such  an  order,  they  might  revert  to  their  original  power  by 
making  a  new  one  on  another  person  (d).  The  usual  mode,  however, 
of  affiliating  a  bastard  was  by  applying  to  two  justices  for  an  order  for 

(a)  By  3  C.  II.  o.  4,  ■.   15,  the  (5)  SeelBELcS;  49 O.  III.  c  06, 

genm]  rule  In  abience  of  «iiactm6iit  if,  i.  5,  and  ••  7. 

thmt  wliere  two  joiticM  sre  empowered  (e)  Hattan'M  eeie,  Salk.  477. 

to  do  any  act,  the  teaiiona  ntay  do  it  in  (^  BerreTs  ease,  1  Mod.  SO ;  Prid" 

all  caaea  Ufctpt  where  an  appeal  to  them  ^eeii't  caae,  1  Bolat.  255 ;  JL  t.  Smithf 

la  directed  by  lUtnte;  per  HoU,  C.  J.,  in  2  id,  340. 
B.  T.  Btmghiim  (/lU.),  Ld.  Ray.  426. 
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iu  maiDtenaiioe  under  18  EI.  c*  3»  a*  11,  which  avoided  the  expense  and 
aeandal  of  going  to  the  quarter  settions  in  the  first  inetance. 

In  this  state  the  law  remained  till  by  4  &  5  W.  IV.  c.  76,  which 
came  into  fonse  14th  August,  1834,  the  quarter  sessions  was  declared 
to  be  the  anl^  tribunal  competent  to  make  an  order  on  the  putativ^e 
father  of  a  bastard  for  its  support,  if  bom  after  that  day  («).  The  same 
aet(/)  repealed  for  the  most  part  the  bastardy  laws  then  in  operation  ; 
avoided(^)  all  securities  already  given,  under  49  O.  IIL  c.  68,  Ac.,  for 
iadenwifying  parishes  against  children  likely  to  be  bom  bastards :  and 
io  the  working  of  its  other  provisions,  as  to  notice,  .&c  made  the  means 
of  procuring  support  for  baatards  from  their /alA«rs  limited,  haxardous, 
and  costly. 

These  enactments  occasioned  no  perceptible  diminution  in  the  births 
of  illegitimate  children,  but  taught  effrontery  to  unhackneyed  offenders, 

_  ■  I I  m 

(c)  Sect  72.  Tlie  old  Uwi  aa  to  has- 
tnda  bom  6^^brt  thla  date  are  pnaervfld 
inBurn'a  JiiBtiee,26th  edit.  tii.  Bntmrd. 

(/)  4  &  5  W.  lY.  c.  76,  a.  69, '' From 
and  after  the  paaaing  of  thia  act  [14 
Aagaat,  1834]  ao  naiick  of  any  act  or 
act!  of  parliament  aa  enablea  any  single 
woman  to  chatfe  any  peraon  with  baring 
getten  her  with  any  cbild  of  which  ahe 
ihall  tben  be  prognant,  or  aa  rendera 
any  penon  ao  ehaiged  Kable  to  be  ap- 
praJieBded,  or  conu^tted  or  required  to 
glTC  lecnrity  on  any  anch  charge,  or  as 
enablea  the  mother  of  any  baatard  child 
or  ehUdvan  to  charge  or  aiBUala  any  anch 
child  or  children  on  any  penon,  aa  the 
reputed  or  pntatiTO  fiither  thereof;  [or, 
at  enaUea  any  ofeiaeer  or  guardian  to 
diarge  or  make  complaint  againat  any 
penon,aa  anch  reputed  or  potatiTe  father, 
and  to  require  him  to  be  diarged  with, 
or  oontribnte  to  the  ezpenaes  attending 
the  birth,  anatentation,  or  maintenance 
of  any  anch  child  or  cliildren;  {qumrt^ii 
18  EL  c  3,  ftc  are  reriTod  since  the 
repeal  of  4  &  5  W.  IV.  c.  76,  fmoad  hoe, 
by  2  &  3  V.  c  85 ;)]  or,  to  be  impri- 
soned or  otherwiae  puniahed  for  not 
osuhihuling  tbarelo ;  or,  aa  in  any  way 
nnden  auoh  repwted  or  putatiTe  father 
liable  to  punishment  or  contribution  aa 
snsh ;  or,  aa-  onahies  ohunBhwatdena  and 
oterasan,  by  the  order  of  any  two  jua* 
tiaae  of  the  paaee,  oonflrmed  by  the 
saaafama,  to  take,  aebe,  and  diapoee  of 
the  goode  and  chattels,  or  to  receive 
the  aaaual  rente  or  proftte  of  the  lands, 
of*sBiyputetive  ftiher  of  baatetd  chil- 


aete  aa  rendera  an  unmarried  woman 
with  child  liable,  aa  anch,  to  be  sum* 
moned,  examined,  or  removed;  or,  aa 
renders  the  mother  of  any  baatard  liable, 
aa  such,  to  be  imprisoned  or  otherwise 
puniahed ;  shall,  ao  fur  aa  reapecto  any 
child  which  shall  be  likely  to  be  bom,  or 
shall  be  bom  a  baatard  after  the  pasring 
of  this  act,  or  the  mother  or  pntadyo 
father  of  anch  child,  be,  and  the  same 
waa  thereby  repealed." 

(^)  By  4  &  5  W.  IV.  e.  76,  a.  70, 
**  Every  security  given,  or  recognisance 
entered  into  by  any  person  or  persona, 
or  hia  or  their  aurety,  before  the  paaaing 
of  thia  act  [14th  Auguat,  1834],  to  in- 
damnify  any  pariah  or  place  aa  to  any 
child  or  children  likely  to  be  bom  a 
baatard  or  baatarda,  whereof  any  single 
woman  shall  be  pregnant  at  the  time  of 
the  paaaing  of  tUa  aet,  or  to  abide  and 
perform  audi  order  or  orders  aa  might 
have  been  made  touching  such  child  or 
children,  pursuant  to  18  Bl.  c  3,  con* 
ceming  baatarda  begotten  and  born  out 
of  lawful  matrimony,  shall  be,  and  the 
same  are  hereby  declared  null  and  void ; 
and  every  person  who  ahall,  at  the  time 
of  the  passing  of  thia  aot,  be  in  cuatody 
vftm  the  comaaitmeBl  of  any  juatice  or 
Jnsticea,fornot  having  given  audi  aecurily 
orenteredinto  auch  reoognisanoa,abaUbo 
dischaiged  (upon  the  application  of  such, 
peraon)  by  any  one  of  the  visiting  jua- 
tieaa  of  the  gaol  in  which  such  person 
shall  be  in  cuatody  under  apch  convic- 
tioD."  See  Laktf  or  Lang  ▼•  Spemeer^ 
T.&  Or.  358;  3  C.  M«  &  R.  129, iS.a.- 
|»f#,p.l02S. 
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and  secured  impunity  to  profligates  of  the  stronger  sex,  at  the  expense 
of  their  female  yictims  and  the  parochial  purse.  Yet  it  was  not  till 
1839  that  the  legislature  retraced  its  steps,  and  re-enacted  the  proTisions 
of  the  reign  of  Elizabeth,  by  makmg  petty  sessions  the  onfy  tribunal  for 
obtainingordersof  filiation  {h) ;  still  requiring  corroboration  of  the  woman's 
testimony,  a  modem  improvement  which  we  shall  presently  notice. 

The  act  of  2  &  3  V.  proved  ineffectual  to  compel  the  maintenance 
of  bastards  by  their  fathers  for  several  reasons,  but  principaUy  because 
guardians  or  overseers  were  the  only  parties  who  were  authorized  to 
take  the  necessary  steps  to  obtain  an  order  of  filiation  or  to  receive  the 
weekly  payments  under  it ;  while  tlie  enactments  for  recovering  their 
expenses  were  inadequate  to  that  object. 

Present  mode  of  obtaining  Orders  of  Filiation  by  TFameii.]— 
Accordingly,  by  7  &  8  V.  c.  101,  s.  1,  all  powers  for  obtaining  or 
making  an  order  on  any  putative  father  for  maintenance  of  a  bastard 
child  were  made  to  cease  on  9th  Aug.  1844.  And  by  s.  2  itwas  enacted^ 
that  any  single  woman  who  may  be  with  child,  or  who  may  be  delivered 
of  a  bastard  child  after  9th  Aug.  1844,  or  who  had  been  delivered  of  a 
bastard  child  within  the  period  of  six  calendar  months  before  that  date, 
may,  either  before  the  birth,  or  at  any  time  within  twelve  months  from 
the  birth  of  such  child  (t),  or  at  any  time  thereafter,  upon  proof  that 
the  man  alleged  to  be  the  father  of  the  child  has,  within  the  twelve 
months  next  after  the  birthof  such  child,  paid  money  for  its  maintenance, 
make  application  to  any  one  justice  of  the  peace  acting  for  the  potty 
sessional  division  (Jk)  of  the  county,  or  for  the  city,  borough  or  place 
in  which  she  may  reside,  for  a  summons  to  be  served  on  the  man  alleged 
by  her  to  be  the  father  of  such  child. 

By  the  same  section,  if  such  application  be  made  before  the  birth  of  the 
child,  the  woman  shall  make  a  deposition  upon  oath  stating  who  is  the 
father  of  such  child^  and  such  justice  of  the  peace  shall  thereupon  issue 
his  summons  to  the  person  alleged  to  be  the  father  of  such  child  (Oyto  ap- 
pear at  a  petty  session  to  be  holden  after  the  expiration  of  six  days  at  least 


ii 


[A)  2  &  3  v.  c.  85,  s.  1. 

[i)  Lunar  months,  nmile  indnding 
the  day  of  the  birth  or  the  day  of  the 
petty  aestioiiB.  See  IS.  v.  JiaeM,  5  Ad. 
&  B.  343. 

(k)  By  8  y.  e.  10,  s.  10,  these  words 
Incmde  any  division  of  a  oonnty,  riding, 
or  division  having  a  separate  eommission 
of  the  peaoe  in  which  one  or  more  petty 
sessions  hate  been  or  shall  be  nsnally 
held,  or  any  division  for  the  holdhig  of 


special  sessions  formed  or  to  be  formed 
vnder  9  6.  IV.  e.  43,  or  6  &  7  W.  lY. 
c.  12 :  and  where  there  are  two  or  won 
petty  sessions  nsnally  held  in  any  muk 
di^idon,  or  where  any  jvstiee  acta  nir  two 
or  more  of  snch  divisions,  he  shall  reqoire 
the  party  whom  he  shall  snmmon,  &e.  to 
appear  at  the  petty  session  to  be  held  in 
any  snch  difision  as  he  shall  deem  fit. 

(0  QtuvfVf  as  to  power  ^f  jnstioea  to 
summon  other  witaesses?   See  p.  1019.' 


ORDERS  OF  BASTARDY. 


1017 


for  the  petty  sessional  division,  city,  borough,  or  other  place  in  which 
such  justice  usually  acts. 

By  8  V.  c.  10.  s.  4,  the  said  justice  to  whom  any  application  shall 
be  made  by  any  such  woman  being  pregnanty  shall  summon  the  man  to 
appear  at  some  petty  session  at  which  he  usually  acts,  to  be  held  on  a 
day  after  the  time  when  the  said  mother  shall  expect  the  child  to  be 
bom,  provided  that  if  on  such  day  the  woman  shall  not  have  been  de* 
livered,  or  the  justices  shall  be  satisfied  that  she  has  been  delivered  at 
so  short  a  period  before  such  day  that  she  cannot  appear  at  the  said 
session,  it  shall  be  lawful  for  the  justices  thereat  to  adjourn  the  hearing 
of  the  said  case  until  some  other  day,  and  so  from  time  to  time  until  the 
child  shall  have  been  bom  and  the  woman  shall  be  able  to  attend  at 
the  said  session,  and  it  shall  be  lawful  for  the  justices  at  their  petty 
session  to  make  an  order  in  respect  of  any  such  application  so  made 
by  such  woman  so  pregnant  to  a  justice  as  aforesaid,  if  she  apply  at 
such  petty  session  within  the  space  of  two  calendar  months  from  the 
birth  of  the  child,  though  more  than  forty  days  shall  have  elapsed  from 
the  time  when  the  summons  was  served  on  the  alleged  father,  or  was  left 
at  his  last  place  of  abode  (/). 

Justices  in  Petty  Session  may  make  an  Order  on  the  putative 
Father  for  Maintenance  and  Costs^  and  enforce  the  same  by  Distress 
and  Commitment.] — After  the  birth  of  such  bastard  child,  on  the  ap- 
pearance of  the  person  so  summoned,  or  on  proof  that  the  summons 
was  duly  (m)  served  on  such  person  (n),  or  left  at  his  last  place  of  abode 
six  days  at  least  before  the  petty  session,  the  justices  in  such  petty 
session  (o)  shall  hear  the  evidence  of  such  woman,  and  such  other 
evidence  as  she  may  produce,  and  shall  also  hear  «ny  evidence  tendered 
by  or  on  behalf  of  the  person  alleged  to  be  the  father  {p) ;  and  if  the 


(0  And  te6  a  provltioiif  8  V.  c  10,  ■• 
2,po»t,  expiring  8  Nov.  1845. 

(m)  R.  V.  Croke^  Cowp.  26.  The 
putative  &ther'a  appearance  at  the  petty 
lenioni  will  not  render  proof  of  the  no- 
tice on  that  occaaion  nnneoessary,  or 
core  a  defect  in  it,  R.  ▼.  Canuarwmikin 
(Jnitieet),  5  N.  &  M.  364,  Trin.  1835  ; 
formerly  hia  actual  appearance  tnfficed, 
R,  V.  Cotton,  1  Seta.  Cas.  179;  49  6. 
III.  c  68,  I.  7.  If  the  sammons  ia 
good  in  itself,  and  hai  been  served  in  due 
time  on  the  party,  the  petty  sessions 
mnst  proceed  to  hear  the  application, 
whether  the  man  appears  or  not  in  per- 
son, or  by  counsel  or  attorney.    See  4 


Sb  5  W.  IV.  e.  76,  s.  74 ;  R.  v.  Upton 
Chny,  Caldecot,  308. 

(n)  See  s.  4,  poit,  aa  to  acyoaming 
the  hearing. 

(o)  Or  one  magistrate  in  a  metropolitan 
police  oonrt,  8  Y.  c.  10,  s.  9. 

{p)  And  previons  proceedings  by 
guardians,  &c.  vnder  2  &  3  V.  c.  85, 
which  have  not  eventuated  in  any  order 
of  petty  or  quarter  sessions,  do  not  de- 
prire  the  mother  of  her  right  to  apply  to 
petty  sesrions  under  this  act,  Reff»  ▼. 
Walker  and  otker§  {Jnstieet),  14  L.  J. 
(M.  C.)  120.  Mandamu9  issued  to  com- 
pel  defendanta  to  hear  evidence. 
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cnridenoe  of  the  mother  be  corxoborated  (g)  io  ■ome  maliwriiil  paiticiikr 
by  other  tettimony,  to  the  satisfaction  of  the  said  justices^  they  maf 
adjudge  the  maa  to  be  the  patative  fiidier  of  such  bastard  ehild  (r); 
and  they  mayalso^  if  they  see  fit^hmng  regard  toall  thedrcmnatancea 
of  the  case,  proceed  to  make  an  order  am  ihs  puiaiwe  faHur  fir  lie 
poj^tment  to  the  mother  of  the  bastard  child»  or  to  any  person  who  may 
be  appointed  to  have  the  custody  of  such  child  under  the  proviaiona  of 
diia  act,  of  a  mm  of  moneff  ajMA/jf ,  and  of  meh  eosU  aa  may  have 
been  incurred  in  the  obtaining  of  such  order,  indnding,  if  they  think 
proper,  10«.  for  the  midwife,  and  10«.  towards  the  funeml  ezpenaea  of 
the  child,  provided  it  have  died  before  the  making  of  such  order;  and 
if  the  application  be  made  before  the  birth  of  the  child,  or  within  two 
calendar  months  after  the  birth  of  the  child,  such  weekly  sum  may,  if 
the  said  justices  think  fit,  becalculatedfirom  the  birth  of  the  child,  at  a  rate 
not  exceeding  5s.  per  week  for  the  first  six  weeks  after  the  birth  of  such 
child ;  and  in  other  cases  such  sum  shall  not  exceed  2m  6d.  per  week 
from  the  time  of  die  making  of  the  application ;  and  if  at  any  time  after 
the  expiration  of  one  calendar  month  from  the  making  of  such  order  aa 
aforesaid  it  be  made  to  appear  to  any  one  justice,  upon  oath  or  a£Br- 
mation,  that  any  sum  to  be  paid  in  pursuance  of  such  order  has  not 
been  paid,  such  justice  may,  by  warrant  under  his  hand  and  seal,  cause 
such  putative  fiither  to  be  brought  before  any  two  justices ;  and  in  case 
sudi  putative  father  neglect  or  refuse  to  make  payment  of  the  aams  doe 
from  him  under  sach  order,  or  since  any  commitment  for  disobedience 
to  such  order  as  hereinafter  provided,  together  with  the  costs  attending 
such  warrant,  apprehension,  and  bringing  up  of  such  putative  father, 
such  two  justices  may,  by  warrant  under  their  hands  and  seals,  direct 
the  sum  so  appearing  to  be  due,  together  with  such  costs,  to  be  ve> 
covered  by  distress  and  sale  of  the  goods  and  chattels  of  such  putative 
father,  and  may  order  such  putative  father  to  be  detabed  and  kept  in 
safe  custody  until  return  can  be  conveniently  made  to  snch  warrant  of 
distress,  unless  he  give  sufficient  security,  by  way  of  recognisance  or 
otherwise,  to  the  satisfaction  of  such  justices,  for  his  appearance  befoe 
two  justices  on  the  day  which  may  be  appointed  for  the  return  of  such 


(f )  See  fiMmer  proriiioii  In  4  &  5  W.  attorney.    And  any  penon  ■naunoaed 

lY.  c  76i  ••  72,  ured  by  2  &  3  V.  c.  to  appear  at  any  ■vch  petty  aenkm  as 

85, 1.  1»  and  see  now  8  Y.  c.  10,  s.  6,  pntatlTe  fiither,  may  appear  and  make  bit 

poii,  anawer  thereto  by  eouiael  or  attorney, 

(r)  By  8  V.  o.  10,  t.  7»  any  woman  and  either  of  snch  partiea  may  have  idl 

who  ihiSl  apply  to  the  jostioea  at  any  witneiaea  examined  and  croes-ezamined 

petty  leaiion  for  any  such  order  may  be  by  each  oonniel  or  attorney, 
aftiiated  in  her  application  by  oonnad  or 
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wBRttDt  of  diitBfeM»  aneh  day  not  bong  mora  tlna  leTandays  fixmi  the 
tineof  tokiogaay  aiich  security;  but  if  i]{)oii  tfaeretum  of  such  wamuit^ 
or  if  by  the  admiieion  of  such  putative  &ther,  it  appear  that  no  suffi* 
dent  dittreaa  oaa  be  had,  then  any  auch  two  justices  may,  if  they  see 
fit,  by  wanrant.  under  their  hands  and  seals,  cause  such  putative  &ther 
lo  be  committed  to  the  commongaolor  house  of  correction  of  the  county, 
city,  borough,  or  place  whoe  they  have  jurisdiction,  there  to  lemaia 
without  bail  or  mainprise  for  any  term  not  exceeding  three  cakndar 
months,  unless  such  sum  and  costs,  and  all  reasonable  charges  attending 
the  said  distress,  together  with  the  costs  and  charges  att^iding  the 
oommitment  and  conveying  to  gaol  or  to  the  house  of  correction,  and 
of  the  persons  employed  to  convey  him  thither,  be  sooner  paid  and 
satisfied  (#)  :  Provided  o/uMiys,  that  if  the  woman,  have  allowed  the 
weekly  payment  to  be  in  arrear  for  more  than  thirteen  successive  weeks, 
without  application  to  a  justice,  the  man  shall  not  be  called  upon  to 
pay  more  than  the-  amount  due  for  thirteen  weeks  in  discharge  of  the 
whole  debt,  and  no  warrant  of  distress  shall  be  issued  for  more  than  the 
amount  of  arrears  for  thirteen  weeks'  payment  in  discharge  of  the 
whole  arrears  or  debt  (0* 

Adftmmmeniof  hearmg  by  Petty  Sessiant'^Applieations  for  Orders 
to  be  made  within  Forty  DayS'^^Appeai  to  Quarter  Sesrione  for  the 
pMtaHve  Father.]— By  7  &  8  V.  c.  101,  s.  4,  the  justices  in  peUy 
session  as  aforesaid  may  adjourn  the  heari$ig  of  the  case  as  oflen  as  to 
them  may  seem  fit,  but  no  such  order  shall  be  made  unless  applied  for 
at  such  petty  sessions,  within  the  space  of  forty  days  from  the  service  of 
the  summons  after  tlie  birth  of  the  bastard  child,  on  the  person  alleged 


(«)  By  8  T.  o.  10,  8.  8,  the  laid  jut- 
tioet  are  empowered  to  commit  anjsseh 
pntatiYe  father  to  priioii,  if  it  ihall  ap- 
pear on  the  return  of  soch  distress  war- 
rant, or  on  the  admission  of  the  pntatiTe 
father,  that  no  soficient  distress  can  be 
had  on  any  goods  and  chattels  wUkm 
th§  JmrUdieiUm  of  the  justices  before 
whom  he  shall  haTO  been  brought  on 
■Dofa  warrant  of  apprehension.  Hie 
lather  may  also  be  indicted  for  dis- 
diarging  the  order,  R,  ▼.  BobimoH,  2 
Bnrr.  799. 

(/)  /nsljeaf  may  AmMom  ITI/MHeff.] 
— >By  2  &  3  V.  0.  85,  s.  2,  any  justice 
of  peace,  on  the  request  of  either  party, 
may  summon  any  witness  to  appear  and 
giTe  eridence  on  the  matter  of  any  meh 
f  (t.  e.  by  guardians  or  Ofeneers 


under  sect.  1  against  a  putative  father), 
and  by  warrant  under  his  hand  and  seal 
may  require  any  person  to  be  brought 
before  him  who  slisll  negleet  or  refose 
to  appear  to  give  evidence  at  the  time 
and  plsoe  appointed  in  such  summons, 
proof  on  oaUi  being  i&rst  given  of  per- 
sonal service  of  the  summons  on  the 
person  against  whom  such  warrant  shall 
be  granted,  and  that  the  reasonable  ex- 
penses of  attendance  were  paid  or  ten- 
dered to  such  person.  And  the  justices 
before  whom  any  such  charge  shall  bo 
heard  may  commit  any  person  coming 
or  brought  before  them  who  shall  refuse 
to  give  evidence,  to  any  house  of  correc- 
tion within  their  jurisidiction,  there  to 
remain  without  bail  or  mainprise  for  any 
time  not  exceeding  fourteen  days,  or  untU 
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to  be  the  father  of  such  bastard  child  («),  and  if  within  tw«ity-four  hoacs 
after  the  adjudication  and  making  of  any  order  on  the  patattve  father 
as  aforesaid,  such  putative  father  give  notice  of  appeal  to  the  mother  of 
the  bastard  child,  and  also  within  seven  days  give  sufficient  security, 
by  recognizance  (x)  or  otherwise,  for  the  payment  of  costs,  to  the  satis- 
faction of  some  one  justice  of  the  peace,  it  shall  be  lawful  for  such 
putative  father  to  appeal  to  the  general  quarter  sessions  of  the  peace  to 
be  holden  after  the  period  of  fourteen  days  next  after  (y)  the  making 
of  the  said  order  for  the  county,  city,  borough,  or  place  for  which  such 
petty  session  may  have  been  held;  and  the  justices  in  such  quarter 
sessions  assembled,  or  the  recorder ^  as  the  case  may  be,  shall  thereupon 
hear  and  determine  such  appeal,  and  shall  order  such  costs  to  be  paid 
by  either  party  as  to  them  or  him  may  seem  fit  (z)« 


such  person  shall  sooner  submit  himself 
to  be  ezemined.  And  in  case  of  snch 
snbmission,  the  order  of  any  snch  jus- 
tice shall  be  a  sufficient  warrant  for  the 
discharge  of  such  person.  Qn.  if  in 
force  as  to  charges  of  being  the  fkther  of 
a  child  made  by  a  wtotker  under  7  ft  8 
V.  c.  101. 

(«)  A4iounUm0  HeaHmg^.'} — If  the 
putatiTC  father  is  at  a  distance*  or  has 
absconded  so  as  to  avoid  serrice  of  the 
summons,  it  appears  a  good  ground  for 
adijouming  the  hearing,  if  diligent  en- 
quiry and  endeaTonrs  to  serve  are  shown, 
and  see  R,  ▼.  Htath,  5  Ad.  &  E.  343. 

Limiiaiion  fifThm  Jbrimakinff  Order,"} 
«— No  time  was  formerly  limited  for 
making  an  order  of  bastardy,  R.  v. 
Mikif  1  Sees.  Ca.  77.  The  eifect  of  s. 
72  of  4  &  5  W.  lY.  c  7St  was  to  pre- 
vent  its  being  made  after  the  child  is 
seven  years  old.  At  present  it  must  be 
applied  for  in  the  first  instance  within 
twelve  months  from  the  birth.  As  to  its 
being  made  after  the  death  of  the  mother, 
see  R.  V.  Raveiuione,  5  T.  R.  373 ;  R.  v. 
8t,  Mary'$,  Nottingham,  13  East,  57 ; 
7  &  8  V.  c.  101,  s.  7,  pctt,  p.  1022. 

(«)  By  8  V.  c.  10,  s.  3,  the  ennditUm 
^eny  ameh  ncognbutnet  shall  be  for  the 
appearance  of  the  said  putative  father  at 
such  general  quarter  session  of  the  peace 
as  is  required  by  the  said  act,  and  his 
trial  of  the  appeal  thereat,  and  the  pay- 
ment of  such  costs  as  he  shall  be  then 
and  there  ordered  to  pay ;  and  that  in 
respect  of  any  order  to  be  made  after  8 
May,  1845,  the  party  entering  into  any 
such  recognisance  shall  forthwith  give 


or  send  a  notice  in  writing  of  Ids  having 
BO  entered  into  such  recognisance  to  the 
woman  in  whose  favour  the  said  order 
shall  have  been  made;  and  unless  he 
shall  enter  into  tlie  leoogniiance  befan 
one  of  the  jusdces  who  shall  have  made 
the  order  to  one  at  least  of  such  justices, 
and  in  default  of  his  giving  or  sendiBg 
such  notice  or  notices  as  aforesaid,  the 
appeal  shall  not  be  allowed,  provided 
that  the  sending  such  notice,  &c.  by 
the  post  shall  be  taken  to  be  snfficieat. 

(jr)  See  R.  v.  Oj^ordakirt  (Jmstieet), 
6  N.  &  M.  351 ;  5  D.  P.  C.  116,  S.  a.- 
R.  V.  Beath,  5  Ad.  ft  E.  343 ;  Jtcy«  v. 
Wett  Riding  rarkihire  (Juttiett),  1  Q. 
B.  325. 

(«)  Astothesecocto,seelliy.T.  IFiir- 
ikirt  {jMMtieea),  12  Ad.  ft  £.  793;  Reg. 
T.  Harthg,  Winineg  Onion,  1 Q.  B.  677. 

Abandoning  AppHdJ}—BjS  V.  c  10, 
s.  5,  if  at  any  time  before  the  hearing  of 
the  appeal,  the  putative  father  who  shall 
have  entered  into  any  such  recognisanoe 
shall  give  notioe  in  writing  of  his  aban- 
donment of  the  appeal  to  the  mother 
of  the  child  in  whose  fkvour  the  order 
shall  have  been  made,  and  to  the  justice 
or  justices  before  whom  the  said  recog- 
nizance shall  have  been  taken,  and  shdl 
pay  or  tender  to  the  said  mother  all 
sums  then  due  under  the  said  order,  and 
such  costs  and  expenses  as  she  shall 
have  incurred  by  reason  of  such  notioe 
of  appeal,  the  said  recognizance  so  en- 
tered into  by  him  shall  not  be  estreated, 
nor  in  any  manner  put  in  force  or  other- 
wise proceeded  witti. 

Bvidence  oi  Qfuarier  Semam  e/  3Hs/ 
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Ifcmey  under  the  Order  to  be  paid  to  the  Mother  or  to  a  Person 
appointed  by  the  JusticesJ]^-^By  7  &  8  V.  c.  101,  s.  5,  all  money  pay- 
able under  any  order  as  aforesaid  shall  be  dae  and  payable  to  the  mother 
of  the  bastard  child  in  respect  of  such  time  and  so  long  as  she  lives  and 
is  of  sound  mind,  and  is  not  in  any  gaol  or  prison,  or  under  sentence  of 
transportation ;  and  after  the  death  of  the  mother  of  such  bastard  child, 
or  whilst  such  mother  is  of  unsound  mind,  or  confined  in  any  gaol  or 
prison,  or  under  sentence  of  transportation,  any  two  justices  may,  if 
they  see  fit,  by  order  under  their  hands  and  seals  from  time  to  time 
appoint  some  person  who,  with  his  own  consent,  shall  have  the  custody 
of  such  bastard  child,  so  long  as  such  bastard  child  is  not  chargeabte 
to  any  parish  or  union,  and  any  two  such  justices  may  revoke  the  ap- 
pointment of  such  person,  and  may  appoint  another  person  in  his  stead ; 
and  every  person  so  appointed  to  have  the  custody  of  a  bastard  child 
shall,  so  long  as  such  child  is  not  chargeable  to  any  parish  or  union,  be 
empowered  to  make  application  for  the  recovering  of  all  payments 
becoming  due  under  the  order  of  the  court  of  petty  session  as  aforesaid, 
in  the  same  manner  as  the  mother  of  such  bastard  child  might  have 
done ;  and  the  clerk  to  the  justices  making  any  order  on  the  putative 
father  of  a  bastard  child,  or  appointing  any  person  to  have  the  custody 
of  such  child,  as  hereinbefore  provided,  shall  as  soon  as  may  be  send 
by  post  or  otherwise  a  duplicate  of  such  order  or  appointment,  signed 
by  such  clerk,  to  the  clerk  to  the  guardians  of  the  union  or  parish  in 
which  the  mother  of  such  bastard  child  resided  at  the  time  of  making 
such  order  or  appointment : 

Provided  always,  that  no  order  for  the  maintenance  or  support  of 
any  such  bastard  child  made  in  pursuance  of  this  act  shall,  except  for 
the  purpose  of  recovering  money  previously  due  under  such  order,  be 
of  any  force  or  validity  after  the  child  in  respect  of  whom  it  was  made 


qf  Afpeai,']—Bj  8  V.  e.  10,  t.  6,  on  the 
trial  of  any  inch  appeal  before  any  court 
of  qviarter  seaaions,  tiie  jaiticea  tiierein 
asaembled,  or  the  recorder  (aa  the  eaae 
may  be),  ahall  hear  the  e?iaeDce  of  the 
laid  mother,  and  inch  other  eridenee  as 
she  may  prodvoe,  and  any  OTidence  ten- 
dered on  behalf  of  the  appellant,  and 
proceed  to  hear  and  determine  the  said 
appeal  in  other  respects  according  to 
law,  bnt  shall  not  confirm  the  orders  so 
appealed  again8t,nn]ess  the  eridence  of  the 
said  mother  shall  have  been  eorroborat§d 
M  some  meteHelpartiaUer  by  other  tes- 


timony to  the  satisfketion  of  the  said 
jastices  in  quarter  session  assembled,  or 
the  said  recorder. 

By  8  y.  e.  10,  s.  11,  the  word  "  Re- 
oorder  "  appliea  to  any  person  who  shall 
preside  as  the  judge  at  any  court  of 
general  or  quarter  session  held  for  any 
city,  borough,  liberty,  or  other  place  of 
limited  jurisdiction. 

Sessions  cannot  abjudicate  that  the 
party  charged  ia  not  the  reputed  father. 
It,  V.  Jemkhu,  Stra.  1050;  2  Seas.  C. 
161,  8.  C. 


Int  attained  the  age  of  thirteen  yeanyOrafterthenumigeefthenKiflier 
of  inch  child,  or  after  the  death  of  aoch  ditkL 

MtOker  jmrnuhmUe  for  NtgUet  or  Ehmrikm  of  her  batimrd  ehOd.] 
—By  7  ft  8  V.  c.  101,  >•  6,  every  wonum  nef^ecting  to  naintiiB 
her  bastard  ehild,  being  able  whoUy  or  in  part  ao  to  do,  whereby  tad 
diihl  becomes  diargeable  to  any  parish  or  anioB,riiall  be  pmiahable  ai 
an  idle  and  disorderly  person,  under  5  G.  IV.  c.  83;  and  every  womsa 
ao  neglecting  to  maintain  her  bastard  child,  after  having  been  once  befere 
convicted  of  soch  oflbnce,  and  every  woman  deaerting  her  bastard  duid^ 
whereby  sncfa  bastard  chiM  becomes  diaigeable  to  any  parish  or  aaicm, 
shall  be  punishable  as  a  rogue  and  vagabond,  under  tlmt  act. 

Ojfie&n  of  Pari$ke9  or  Unions  not  to  reeowe  Money  under  lA« 
ih-der,  or  to  interfere  tn  any  respect.] — By  7  &  8  V«  c.  101,  s.  7,  it 
shall  not  be  lawful  ibr  any  justice  of  the  peace  to  appoint  any  officer  cf 
jmy  parish  or  union  to  have  the  custody  of  any  bastard  child,  as  heras- 
before  provided,  or  ibr  any  officer  of  any  parish  or  union,  clerk  of 
justices,  or  constable,  to  receive  any  money  in  respect  of  any  bastaid 
child  under  an  order  of  petty  session  as  aforesaid,  or  as  such  officer  to 
conduct  any  application  to  make  or  enforce  such  order,  or  in  any  way 
to  interfere  as  such  officer  in  causing  such  application  to  be  made,  or 
in  procuring  evidence  in  support  of  such  application,  under  a  penalty 
of  forty  shillings,  to  be  levied  on  oonvictiDn  before  any  two  justioei  si 
penalties  and  forfeitures  under  the  said  first-recited  act. 

Proceedings  against  putaHve  Father  in  ease  of  Death  or  Ineapeeihi 
of  JIf olAer.]— Same  section  has  a.  proviso,  that  after  the  death  of  sach 
mother,  or  if  such  mother  be  incapacitated  as  aforesaid,  so  often  as  any 
bastard  child  for  whose  maintenance  such  order  of  petty  sessioos  has 
been  made,  becomes  chargeable  to  any  parish  or  union  by  the  neglect 
of  the  putative  father  to  make  die  payments  due  under  the  orden  of 
justices,  then  and  in  such  case  it  shall  be  lawful  for  any  board  of  gear- 
dians  of  an  union  or  parish,  or  ff  there  be  no  such  board  of  guardtaat, 
for  the  overaeers  of  any  parish  or  place,  to  make  such  applicatioo  for 
tiie  enforcement  of  the  order  as  might  have  been  made  by  die  mother 
of  such  bastard  child  if  alive ;  but  all  payments  for  the  matntenaace  ^ 
such  child  made  in  pursuance  of  such  application  shall  be  made  to  tome 
person  to  be  from  time  to  time  appoiated  by  the  justices  as  hereiobete 
provided,  and  on  condition  that  such  bayard  chikl  shall  ceaie  to  be 
chargeable  to  such  parish  or  union. 
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PrmmaHnff  Mwrrmge  of  4i  Moikmr  ^  a  BaHariy  mitafpfymg 
Momn^  mr  maltnaHmg  a  Batiard  O&tlef.]— By  «oet  8,  ff  any  offioer 
nf  a  onion,  pariah,  orfdace  endeavour  to  inchioe  any  peieon  to  oontmot 
a  marriage  by  tbreat  or  proniiae  Tespectiag  any  application  to  be  made 
or  any  order  to  be  enforced  with  roBpect  to  the  maintenance  of  any 
bastard  child,  anch  offioer  shall  be  guiky  of  a  miademeanoor ;  and 
every  penon  having  the  custody  of  any  bastard  child  nnder  any  order 
of  justices,  as  hereinbefore  prorided,  who  may  misapply  monies  paid 
by  the  putative  father  for  the  support  of  sndi  child,  or  may  vpithhoU 
proper  noorishment  from  such  child,  or  otherwise  abuse  and  maltreat 
such  chyd,  shall,  on  conviction  before  any  two  justicea,  forfSeit  and  pay 
a  sum  not  exceeding  ten  ponnds. 

Existing  Orders^  S^c.  not  to  be  affected — Orders  made  before  14M 
of  August,  1834,  to  cease  onlst  January  1849.] — ^By  sect.  9,  nothing 
in  this  act  contained  shall  affect  the  validity  of  any  orders  (a)  for  the 
maintenance  of  a  bastard  child  made  by  justices  in  quarter  or  petty 
sessions  before  the  passing  of  this  act ;  but  no  such  order  made  before 
the  fourteenth  day  of  August ^  one  thousand  eight  hundred  and  thirty- 
four,  shall  be  in  force  after  the  first  day  of  January ,  one  thousand  eight 
hundred  and  forty-nine,  and  that  all  proceedings  actually  pending 
before  justices  in  quarter  sessions  or  petty  sessions  at  the  time  of  the 
passing  of  this  act  may  be  continued,  and  orders  made  therem  in  the 
same  manner  as  if  this  act  had  not  been  passed. 

Orders  of  Justices  acting  in  two  adjoining  Counties  valid,  although 
noi  made  in  the  County  in  which  the  Parish  is  situate,] — By  sect.  10, 
all  orders  in  bastardy  which  have  been  made  by  any  justices  of  the 
peace  acting  as  such  under  two  commissions  for  any  two  adjoining 
counties,  ridings,  or  divisions,  shall,  although  not  made  within  the 
county,  riding,  or  division  in  which  the  parish  interested  in  the  order, 
or  any  part  thereof,  is  situaie,  be  as  valid,  good,  and  efiectnal  in  the 
law,  to  all  intents  and  purposes,  as  if  they  had  been  made  within  aach 
county,  riding,  or  division. 

By  sect.  11,  an  annual  return  of  summonses,  orders,  Ac.  is  to  be 
made  by  blerks  to  justices  to  the  clerks  of  the  peace,  who  shall  transmit 
copies  thereof  to  the  secretary  of  state,  with  lists  of  all  cases  in  which 
appeals  have  been  made  to  quarter  sessions. 

Forms  of  Proceedings  given  by  Schedule — Force  ofpreviousOrders.] 
(a)  Sm  JB^.  t.  Walker  end  others,  14  L.  J.  (M.  C.)  120 :  122. 
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By  8  Vict.  c.  10,  s.  1,  proceedings  in  bastardy  taken  before  or  after 
8th  May,  1845,  under  7  ScB  Vict.  c.  101,  and  set  forth  according  to  the 
forms  in  the  schedule  annexed  to  8  Viet.  c«  10,  or  to  the  like  tenor 
or  effect  (6),  shall  be  taken  respectively  to  have  been,  and  to  be  nJid 
and  sufficient  in  law  :  Provided,  that  nothing  herein  shall  prevent  any 
general  quarter  seseUms  (c)  from  proceedmg  to  hear  and  determme  the 
merits  of  any  case,  brought  before  them  on  appeal  against  any  such  order, 
or  apply  to  any  order  heretofore  made  or  professed  to  have  been  made 
under  7  &  8  Vict.  c.  101,  which  shall  have  been  quashed  on  appeal  to 
any  general  quarter  session  of  the  peace,  or  in  respect  whereof  any  wiit 
of  certiorari  shall  have  been  sued  out  of  the  queen's  beach,  and  serred 
before  26th  February,  1845,  or  in  place  whereof  any  other  order  shall 
have  been  made. 

Mother  9  remedy  after  Order  quashed  on  AppealJ] — By  8  Vict  c. 
10,  s.  2,  when  any  order  made  under  7  &  8  VicL  prior  to  8th  May, 
1845,  has  been  or  shall  be  quashed  for  any  defect  therein,  and  not  on 
the  merits,  it  shall  be  lawful  for  the  mother  of  the  bastard  child,  in 
whose  favour  such  order  shall  have  been  made,  to  take  proceedings  for 
the  obtainrng  of  another  order  according  to  7  &  8  Vict,  at  any  time 
within  six  calendar  months  after  8th  May,  1845 ;  though  the  period 
limited  for  her  application  to  the  justice  under  that  act  shall  have 
expired. 

Bastard  to  follow  Mothers  Settlement  till  it  attains  Sixteen,  or 
obtains  a  Settlement  in  its  own  Right.]--By  4  &  5  W.  IV.  c.  76,  s. 
71,  '^  Every  child  which  shall  be  born  a  bastard  after  the  passing  of  this 
act,  shall  have  and  follow  the  settlement  of  the  mother  of  such  chiU, 
until  such  child  shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settle- 
ment  in  its  own  right ;"  qutere^  if  there  is  any  cessation  of  liability  to 
this  case  when  the  bastard,  if  a  girl,  marries  before  sixteen  (d). 

Mother,  while  Unmarried  or  a  Widow^  is  bound  to  Maintain  her 
Bastard  till  it  attains  Sixteen,  or  till,  if  a  Girl,  it  marries  before  that 
AgeJ] — **  Such  mother,  so  long  as  she  shall  be  unmarried  or  a  widow, 
is  (by  the  same  section)  bound  to  maintain  such  child  as  a  part  of  her 
iamily  until  such  child  shall  attain  the  age  of  sixteen ;  and  all  relief 
granted  to  such  child,  while  under  the  age  of  sixteen,  shall  be  coo* 
sidered  as  granted  to  such  mother.     Provided  always,  that  such 

(b)  See  Rig.  v.  ArMey  (OMr«Mrt),  (4)  See  s.  57  of  4  &  5  W.  IV.  e.  76, 
5  d.  B.  71.  aa/e.P.  71S ;  4  Ad.  &  £.  196;  12  L.  J. 

(c)  See  4  &  5  W.  IV.  c.  76,  s.  109,  (M.  C.)  68. 
as  to  thete  tenne. 
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liability  of  such  mother  as  aforesaid  shall  cease  on  the  marriage  of 
soch  child,  if  a  female." 

Thus  if  the  mother,  while  unmarried  or  a  widow,  and  being  able  to 
keep  her  bastard  child,  refuses  so  to  maintain  it,  though  it  has  not 
attained  the  age  of  sixteen,  or,  if  a  girl,  is  not  sixteen,  and  is  unmarried, 
she  will  be  punishable,  as  an  idle  and  disorderly  person,  under  5  O.  IV. 
c.  83,  s.  3,  by  a  month's  hard  labour  in  the  house  of  correction.  (See 
Hi,  Voffrani.) 

If  the  mother  marry,  the  husband  must  maintain  her  bastard  till  his 
wife  dies,  or  till  the  bastard  attains  the  age  of  sixteen,  subject  to  some 
exceptions  (antey  p.  7 1 3). 

But  if  the  mother  of  the  bastard  has  no  settlement,  and  remains 
unmarried,  the  place  of  birth  seems  that  of  its  settlement,  unless  it  is 
bom  of  any  lunatic,  idiot,  or  dangerous  person,  in  an  asylum  erected  by 
any  county  for  reception  of  pauper  or  criminal  lunatics,  in  which  case 
its  settlement  cannot  be  in  the  parish  where  the  asylum  is  situate  (e)  ; 
bat  no  provision  seems  to  meet  the  difficulty  of  the  mother  having  no 
settlement,  for  that  clause  only  provides  for  the  child  having  the  last 
legal  settlement  of  the  mother.  Again,  the  parishes  in  which  prisons 
or  charitable  lying-in  hospitals  (/),  licensed  under  13  O.  III.  c.  82, 
for  receiving  pregnant  women,  or  homei  of  industry  ^  viz.  houses  built 
for  the  reception  of  paupers  from  various  districts  contributing  to  the 
expense,  or  houses  for  reception  and  care  of  the  poor  of  any  parish  (^) 
are  situate,  are  protected  from  liability  for  bastards  born  of  prisoners  in 
those  establishments ;  they  being  expressly  prevented  by  the  act  from 
gaining  birth  settlements  from  that  circumstance  (A),  so  that  these  set- 
tlements appear  to  be  in  the  parish  in  which  the  mother,  if  a  prisoner, 
was  settled ;  or  in  that  which  sent  the  mother  to  such  hospital,  &c.,  or 
on  whose  account  she  was  there  received  and  maintained  (t).  Thus 
bastards  born  in  the  places  mentioned  in  these  sections  seem  without 
even  a  birth  settlement,  where  their  mothers  have  none,  or  none  that 
can  be  ascertained ;  but  they  cannot  be  separated  from  their  mothers 
during  their  age  of  nurture. 

If  the  mother  marry  a  man  not  being  the  putative  father  of  her 
bastard,  bom  before  14th  August,  1834,  that  putative  father  is  not 
liable  to  maintain  it,  in  pursuance  of  an  order  of  justices  made  before 
that  day,  at  least  as  long  as  the  after-acquired  husband  is  able  to  do 
so  {k).    Where  a  bastard  is  born  after  that  day,  and  its  mother  after- 

0  51  G.  III.  c.  79, 1.  7.  (0  See  54  Grilf."^!  70,^^3! 

/)  54  G.  III.  c.  170, 1.  2.  (k)  Laing  or  Langt  t.  Spencer,  Tyr. 

-)  54  G.  III.  c  170,  ■.  3.  &  Gr.  358 ;  1  M.  &  W.  129,  8.  C. 
See  two  lut  notes. 
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wards  marries  a  man  who  is  not  the  pntatire  fatW,  the  latter^  as  it 
seems,  can  only  be  liable  after  that  event,  in  case  she  should  die  beiMe 
the  child  attains  the  age  of  seven  years,  or  if  she  should  beeeme  a.  widow 
before  that  time,  and  be  unable  to  maintaia  it  (Q,  and  then  he  can  only 
be  liable  till  the  child  attains  that  age ;  while  the  mother,  if  ihriag,  is 
liable  to  keep  it  till  it  attains  nteen,  or,  if  a  girl,  miiriss  beiove  thai 
age(m). 

A  soldier,  though  on  actual  service,  might  be  imprnoned  lor  want 
of  sureties  on  a  ehaige  of  being  the  &ther  of  a  child  likely  to  be  bom  a 
bastard  (n),  but  this  seems  at  an  end  since  4  4k  5  W.  IV.  c.  76,  s.  6Q« 
It  was  held  on  the  old  law,  that  no  order  could  be  made  nnlesa  the 
child  was  bom  alive,  thus  leaving  no  remedy  for  the  expenses  of  the 
lying-in  (©)• 

Evidence  of  Paternity.} — ^The  order  must  in  general  be  made  on  the 
vivd  voce  examination  of  witnesses,  and  cannot  be  founded  on  affidavit 
merely  (p).  Though  the  testimony  of  the  mother,  if  living  and  capable 
of  attending,  is  nearly  always  resorted  to,  the  order  may  be  made  on 
any  other  legal  evidence,  e.  g,  on  the  voluntary  testimony  on  oath  of 
the  reputed  father,  or  on  his  admission,  when  accused  of  being  the 
father  (q).  But  if  the  mother  is  examined,  her  evidence  will  not  singly 
suffice,  and  must  be  corroborated  in  some  material  particular  by  somc 
evidence  of  a  nature  satisfactory  to  the  court ;  for  instance,  the  admis- 
sion above  alluded  to,  frequent  visits  of  the  putative  fother,  living  toge- 
ther as  servants  in  the  same  family,  &c.  4^c.,  unless,  as  by  stating  the 
intercourse  to  have  occurred  at  a  time  when  the  party  is  shown  to  have 
been  at  a  distance  from  the  place,  she  appears  to  be  unworthy  of  belief ; 
or  unless  the  man  has  been  so  absent  at  the  time  that  the  gestation 
begari ;  or  unless  a  physical  incapacity  appears.  Her  evidence,  how- 
ever, should  be  corroborated  in  such  a  manner  as  reasonably  to  satisfy 
the  court  of  its  truth. 

It  seems  that  the  mother  or  witness  refusing  to  answer  a  lawful 
question,  may  be  committed  till  it  is  answered  (r).  The  secreting  a 
woman  with  her  own  consent,  in  order  to  prevent  her  giving  e^ence 
before  two  justices  about  the  father  of  a  child  of  which  she  was  then 


(0  See  4  &  5  W.  IV.  c.  76,  m.  57,  (p)  R.  ▼.  OolbeH,  Comb.  103;  2No. 

71 ,  72 ;  1  Bum's  J.,  by  Chitty,  28th  ed.  Ian,  292. 

372,  id,  contra.  {q)  R.  v.  8t,  Merfg^  Notimgkmm,  13 

(m)  Ante,  p.  102S.  Eait,  57,  note. 

(n)  R,  T.  Areker,  2  T.  R.  270$  X.  (r)  See  BWmgB  v.  PHm*,  2  Bk.  R. 

T.  Bowen,  5  T.  R.  156.  1017;  R.  v.  Bemd,  SaXk.  278;  MarHm, 

(o)  R.  r,  De  Bnmqmmt,  14  Bast,  Bjt  parte^  6  B.  &  C.  80;  9  DovL  & 

277.  Rj.  65,  8.  C. 
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preg;imnt,  was  hdd  not  to  be  an  indictable  offence,  for  the  child  could 
not  be  illegitimate  till  it  was  born  ont  of  matrimony  («).  The  child^n 
of  a  marriage  de  facto  are  presumed  legitimate  ttll  the  marriage  be 
shown  to  be  illegal  (0- 


ProefoflUegitimaMy.y^A.  slight  sketch  of  the  more  usual  proofs  of 
illegitimacy  must  suffice  for  this  work,  for  though  die  difficult  questions 
iavolved  in  that  subject  may  arise  at  quarter  sessions,  the  wisest  course 
i9r  that  tribunal  will  be  to  make  the  order  applied  for  subject  to  a  case 
far  the  opinion  of  the  court  of  queen's  bench.  And  first,  the  opera*- 
tion  of  the  old  statutes  of  bastardy  extended  as  well  to  the  bastards  of 
married  as  of  unmarried  women  («).  To  prove  a  child  borp^  j^^^  a 
married  woman  in  the  lifetime  of  the  husband  to  be  a  bastardy  notk- 
access  of  the  husband  must  be  proved  by  some  other  evidence  than 
that  of  the  mother  (x).  The  rule  that  non-access  could  only  be  proved 
by  showing  the  husband  to  have  been  beyond  the  four  seas  during  the 
period  when  the  child  must  have  been  begotten  {y)  is  now  much 
altered,  and  the  rule  is  laid  down  as  follows : — *'  Where  a  child  is  bom 
io  lawful  wedlock,  the  husband  not  being  separated  by  divorce,  sexual 
intercourse  is  presumed  till  that  presumption  is  encountered  by  such 
evidence  as  proves  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  it  did  not  take  place,  when  by  the  laws  of  nature  the 
husband  could  be  the  &ther  of  the  child.  By  the  term  acceis,  must 
be  understood  sexual  intercourse,  for  otherwise  a  husband  might  be 
said  to  have  access  because  he  was  in  the  same  place  with  his  wife, 
although  under  circumstances  which  tended  to  prove  that  no  sexual 
intercourse  could  take  place*^  (z). 

Access,  in  that  sense,  is  to  be  presumed  where  there  has  been  oppor- 
tunity for  it  by  personal  access,  though  after  voluntary  separation  ;  and 
strong  evidence  is  requisite  to  show  that  it  has  not  taken  place  (a) ; 
hut  the  non-access  of  the  husband  need  not  be  proved  during  the 


(»)  M.  T.  chandler,  Stnu  612;  2  Ld. 
Bajm.  1368,  S.  C. 

fn  1  PhiU.  Et.  7th  ed.  158. 

[u)  R.  V.  Lt^e,  8  East,  204. 

[*)  Ibid,/  JL  T.  lUadmg,  C.  t. Hard. 
81 ;  8>  C.  2  Seas.  Caa.  175|  U.  v.  Kea, 
11  East,  132 ;  Ooodrigki  t.  Mom,  Cow- 
per,  591 ;  yet  iha  may  prove  hear  own 
adidtery,  8  East,  203,  from  the  neceasity 
of  the  caie.  See  Jt.  v.  Sourion,  5  Ad. 
&  E.  180;  Reg.  v.  Ma/ufieid  (fitk.) 
I  Q.  B.  444. 

(y)  Pmtdrel  v.  Pmdrth  Stra.  925; 


Andfewa,  9. 

(x)  SeeperSir/oMMtlfan^^laUyC.  J., 
in  the  Banbwry  Petrage  eon,  Dom.  Proo. 
1811,  aeted  on  in  Morru  ▼.  Daoim,  te 
Error,  Dom.  Proc.  1837,  where  the  wife 
lived  near  the  hoaband,  but  in  admitted 
and  kabitmal  adoltery  with  another,  5 
Clark  h,  Finnelly. 

(a)  R.  V.  lAiffo,  8  Eaat,  207 ;  1  BI. 
C.  457;  Jform  v.  Hoeiat,  3  C.  ft  P. 
215,  427;  Head  ▼.  Head,  1  Tom.  h, 
Bnaa.  638;  1  Sim.  &  SL  158,  8.  C. 
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whole  pregnancy,  if  he  was  absent  at  such  a  time  as  shows  a  oatuial 
impossibility  that  he  could  be  the  father  {b).  Where  he  has  accesi,  the 
criminal  intercourse  of  his  wife  with  others  will  not  bastardize  the 
issue  (c). 

If  the  child  is  bom  after  the  husband's  death,  but  within  the  usual 
period  of  gestation  (viz.  nine,  or  even  ten  calendar  months)  (d)^  it  is 
legitimate,  if  otherwise,  not.  The  father  or  mother  may  be  admitted  to 
disprove  his  or  her  marriage  (0),  and  the  mother  may  prove  her  adultery. 
The  declaration  of  a  parent  on  oath,  or  otherwise,  may,  after  his  or  her 
death,  be  adduced  as  evidence  to  disprove  a  marriage  (/).  It  is  abo 
evidence  to  prove  the  time  of  birth,  but  not  the  want  of  access  (^),  or 
the  place  of  birth  (A). 

Forms  of  Order  0/ Filiation — (See  schedule  annexed  to  8  Vict,  c 
10.)] — ^Tbe  order  may,  it  seems,  include  more  than  one  bastard  child, 
if  begotten  by  the  same  father  on  the  same  mother  (t).  As  it  can 
only  be  made  on  the  complaint  of  the  mother,  or,  as  it  seems,  after 
her  death,  &c.  by  the  overseers  or  guardians,  such  complaint  (as 
well  as  the  full  jurisdiction  to  make  the  order)  (4),  must  appear  on 
the  face  of  it,  and  cannot  be  supplied  by  affidavits.  The  sex  of  the 
child  should,  it  seems,  be  set  forth,  or  its  name,  if  it  has  been  baptised (/); 
but  the  parish  of  its  birth  need  not  (m).  The  child's  chargeability  to 
the  parish  by  reason  of  the  inability  of  its  mother  to  maintain  it,  must 
be  alleged  (n),  but  a  general  allegation  of  such  chargeability  will  suf- 
fice (o).  The  seven  days'  notice  to  the  father  of  the  intended  applica- 
tion should  be  alleged,  but  an  order  of  quarter  sessions  made  thereon, 
the  parties  having  entered  into  recognizance,  under  2  &  3  Vict.,  need 
not  state  more  than  that  he  had  *'  due  notice  "  to  appear  at  the  petty 


SR.  T.  £i#«. 
Cope  T.  Cop§,  1  M.  &  Rob.  269, 
the  best  report ;  tee  Reff.  ▼.  Mantfieid 
(ink.),  1  Q.  B.  444  $   and  E.  t.  S&wr- 
ion,  5  Ad.  8t  E.  180. 

(d)  Co.  Lit.  124  b.  Dr.  John  Honter'i 
eyidence,  itated  in  Hargr.  and  Bntler'i 
Co.  Lit  123  b.  and  the  Oardner  Peerage 
enee,  by  Le  Marekmtt, 

(«)  IZ.T.  Bram/cy,  6  T.R.  330;  Boll. 
N.  P.  112;  2  Seas.  Ca.  298. 

(/)  IM,  I  and  see  per  Bayley,  J.,  Doe 
d,  Warren  v.  Bray,  8  B.  &  Cr.  817 ;  3 
Man.  &  Ry.  428,  8.  C. 

(jf)  Iferberi  y.  Tnekal,  T.  Raym.  84 ; 
1  N0I.  335,  4th  ed.    See  7  Eait,  290. 

(A)  R.  ▼.  Brith  {Ink,),  8  East,  539. 
Approved  in  Reg,  r,  RUkwortk  (M.),  2 
Q.  B.  483,  485. 


(0  R>  V.  Skhmt  1  Bott,  6th  ed«  pL 
470,  527. 

(k)  Per  Paiteeon,  J.,  9  D.  P.  C.  177; 
it.  y.  Hanie  (Jmetieee),  See  ante  p.  I02I, 
1022. 

(0  R.  y.  England,  Stra.  502.  In  aa 
order  remoying  parents  and  children,  aa 
omission  to  state  the  children'a  names  is 
not  a  defect  apparent  on  the  face  of  the 
order,  R.  y.  WUhemwiek  (Ink.),  6  Ad. 
8t  El.  273.    Diet,  per  Coleridge,  J. 

(m)  1  Bum's  J.,  29th  ed.  384. 

(n)  See  Comb.  30.  Exp.  Martin,  6 
B.  &  Cr.  80 ;  R.  y.  Hartington,  Vj^er 
Qnarter,  4  M.  &  S.  559. 

(0)  Reg.  y.  Lewie,  8  Ad.  &  E.  881 ; 
1  Per.  &  Da.  112, 8,  d  Reg.  r.Banie 
(Juitieee),  poet. 
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ts.  The  want  of  this  last  would  not,  it  seems,  be  cured  by  stating 
rty's  appearance  in  court  (p),  nor  does  his  appearance  or  absence 
in  essential  averment.  The  order  must  then  state,  that  evidence 
ven,  and  that  the  mother^s,  if  given,  was  corroborated,  at  least, 
material  particular  (9),  and  must  then  expressly  adjudicate,  or 
he  court  to  be  satisfied  that  the  party  is  the  reputed  father  of  the 
r),  without  any  words  of  recital,  as,  "  whereas,"  or  the  like  («)• 
te  reasons  for  adjudication  is  unnecessary,  and  if  they  are  not  suf- 
they  will  vitiate  the  order  (0*  A  specific  sum  should  be  ordered 
e  maintenance  to  be  allowed,  and  must  be  for  maintenance 
i).  The  order  must  expressly  limit  the  payment  required  to 
Lime  as  the  child  shall  attain  the  age  of  thirteen  years,  or  shall 
r  till  the  mother  shall  marry ;  and  may  properly  add,  "  if  the  said 
ihall  live  to  the  age  of  thirteen  years  and  continue  to  be  charge- 
>  the  parish  :*'  for  the  father  may  at  any  time  take  and  maintain 
self  (x).  An  indefinite  order  to  pay  so  much  weekly  is  bad  (y). 
der  to  pay  the  money  to  the  mother  or  other  parties  who  make 
^plication  after  her  death,  is  good  (z). 

order  in  bastardy,  good  in  part,  but  bad  in  directing  some  addi- 
unauthorized  matter,  may  be  quashed  as  to  part,  and  affirmed 
the  rest  (a).  So  it  might  be  amended  under  5  6.  II.  c.  19, 
p.  849,)  if  erroneous,  not  for  want  of  jurisdiction,  but  in  point 
m  merely  (6).  If  the  sessions  affirm  the  order,  their  judg- 
is  conclusive,  except  for  matters  on  the  face  of  the  order  for 
it  might  be  quashed  on  removal  by  certiorari  into  the  queen's 


R,  T.  Camarvon$Mr§  (/mIicm),  5 
A,  361 ;  IL  ▼.  Cleg^,  I  Stnu475; 
Tlayton,  3  Eut»  58 ;  2  Nol.  399. 
Reff.  V.  R§ad,  1  P.  ft  D.  413 ;  9 
£.  619. 

Rcy.  V.  Liwit,  8  Ad.  &  E.  881 ; 
D.  112,  8.  C. 
R,  T.  Perka$t€f  2  Siderfin,  363 ; 
Pi//«,  Dong.  661. 
Fhe  glngle  fact  of  carnal  know- 
>f  a  mfe  by  A.  daring  a  liz  years* 
e  of  the  hmband  B.  waa  held  a 
iaaon  for  infetring  A.'i  paternity 
wife'i  child  born  within  that  pe- 
ri R,  w,  Browne,  Stra.  811. 
Thus  it  will  be  bad  if  it  be  also  for 
g  ont  apprentice,  Comb.  448 ;  bat 
Barnard,  261.    As  to  amount  of 
tnance,  see  p.  1018. 
1  Barn's  J.,  29th  ed.  385,  ei  teq, 
lufy.Oiman,  id.  389;  S.  C.  1  Bott, 


6th  ed«  pi.  514 ;  R»  v.  Johiuon,  Comb. 
69. 

(y)  JR.  T.  Maiikew,  Salk.  475.  See 
other  cases,  1  Bam*8  J.,  by  Chitty,  29th 
ed.  385. 

(z)  See  JR.  t.  Wetton,  Salk.  122. 

(a)  2  Nolan,  312 ;  Comb.  364.  See 
aee.  R.  r.  SUu^field,  Barr.  Set.  Cas. 
205.  Other  cases  as  to  quashing  order 
of  sessions  in  part,  R,  v.  Maulden  (Ink.),. 

8  B.  &  C.  78 ;  2  Man.  &  Ry.  146,  8^ 
C.  i  R.  V.  8kinn,  cited  in  R,  ▼.  8weetf^ 

9  East,  25;  12.  T.  Butcher,  Strange, 
437;  S.  T.  Madiey,  id.  1198;  R.  ▼., 
Great  Chart,  Burr.  S.  C.  194 ;  Reg.  y. 
8t.  Nieholae,  Leieetter,  3  Ad.  &  £.  79.. 

(b)  I  Bum,  378,  28th  ed.  If  they 
quash  it  for  want  of  form,  it  seems  a 
new  order  to  try  the  meritsmay  be  made^ 
JR.  ▼.  Periamf  1  Bott,  500. 
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bench ;  and  if  they  quaib  it  on  At  menli^  the  uppeBant  is  fbr 
acquitted  (e). 

Ceriiarari.y^-^A  certiorari  to  remove  an  oider  of  bastasdy  made 
under  the  old  system  io  force  before  4  &  5  W.  IV.  c  76,  was  dis- 
charged,  not  haying  been  applied  for  within  sk  months  (<l).  If  the 
order  was  quashed  in  the  queen's  bench  as  bad,  that  court  would  bind  the 
defendant  by  recognisance  to  appear  at  the  next  quarter  sessions  aad 
abide  their  order  («) ;  for  which  purpose  it  was  said  that  he  most  always 
be  in  court  at  the  time  of  the  quashing  (/).  Again,  an  order  con- 
firmed in  the  queen's  bench  on  certiorari  may  be  enforced  by  attadK 
ment. 

For  forms  of  applications  to  justices,  as  well  as  orders^  Ac.  in 
bastardy,  see  the  schedule  annexed  to  8  Vict.  c.  10.  Also  sect.  1, 
ante,  p.  1024. 


SECTION  11. 
Cbapxis  of  Pbotestavt  DisssimES  avd  Rokav  Catholics. 


Sxenov  2  of  stat.  55  G.  III.  c.  155,  the  present  toleration  act  of 
Protestant  disaenters,  which  replaced  1  W.  &  M.  c.  18,  will  be  found 
cnte^  p.  170. 

By  31  G.  III.  c.  32,  (toleration  of  Roman  Catholics,)  it  ■  enacted 
in  s.  5,  that  no  place  of  congregation  or  assembly  for  religiotiB  woiihip 
shall  be  allowed  till  the  place  of  such  meetiug  shall  be  Txrti6ed  to  the 
setsions  of  die  county  or  place,  and  there  recorded  :  and  the  ckrk  of 
the  peaoe  shall  give  a  certificate  thereof,  if  demanded,  for  6d. 


SECTION    III. 

Coumrr  Beidoxs. 

The  obligation  of  counties,  prirate  bodies  and  indiridiials  to  repair 
common  bridges  situate  in  the  queen's  highway,  and  called  fmn  sneh 
repair,  *<  county  bridges*"  as  well  as  three  hundred  feet  of  the  hi^- 

(e)  It.  T.  Tuumi,  S  Ld.  lUym.  1423 }  itt.  CtrtioreH. 
Ptidff9fm'9  eoft,  1  Built.  252;  igTioer,  (•)  JL  t.  OUmm,  Bb.  R.  198. 

^^f  pl-  3.  (/)  hLt  R.  ▼.  Meitktm,  2 fidk. Oft; 

id)  B.  T.  ffowlett,  1  Wlli.  35,  emie,  It  t.  PHct,  6  T.  R.  M7. 
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L  each  end,  haB  been  treated  of  io  p.  ^98.  If  part  of  a  bridge  b 
**  shire,  riding,  city,  or  town  corporate/*  and  the  other  part  in 
it  shire,  &c.,  each  shire,  Ac.  repairs  its  own  part(^).  Quarter 
IS  mi^  compel  the  coooty  to  widen  a  county  bridge,  or  to  rebuild 
ler  in  the  old  sitq,  or  in  any  new  (me,  noie  coayenient  to  the 
within  two  hundred  yards  of  the  old  one  (&)•  They  may  raise 
r  OD  thecredit  of  the  county  rates  for  altering,  widening,  repairing, 
ring,  or  rebuilding  it  (t) ;  and  may  appoint  two  surveyors,  with 
a,  to  see  to  its  repairs  (Jfc).  The  same  powers  of  getting  ma- 
for  repairs,  and  preventing  nuisances  which  enist  in  the 
of  highways,  are  extended  to  county  bridges  (/)•  Quarter 
as  may  assess  on  every  town,  parish,  or  place  within  their 
tiye  commissions,  in  the  proportions  which  usually  have  been 
ed  upon  each  towards  the  repair  of  any  such  bridge ;  such  money 
collected  and  paid  over  by  the  constables  to  the  high  constables, 
y  them  to  the  treasurer  appointed  for  that  purpose  by  the  ses- 
[m).  The  expense  of  repairs  is  to  be  paid  out  of  the  general 
y  rate  (a).    No  presentment  of  a  grand  jury  is  any  longer  neces- 

0  authorize  such  repairs  (o).  The  Easter  sessions  may  appoint 
Jly  two  justices  acting  for  the  division  in  or  near  which  any 
y  bridge  is  situate  to  superintend  it ;  who  on  emergency  may 
immediate  repairs  to  an  amount  not  exceeding  201.  {p).  The 
ents  for  these  repairs  are  provided  for  by  the  same  act.  The 
Ds  may  now  comiraci  for  the  repairs  of  a  county  or  hundred 
e,  and  of  the  roads  at  the  ends  thereof  to  any  extent,  for  a  term 
xceeding  seven  years,  or  less  than  one ;  and  may  order  the  amount 

paid  out  of  the  county  rate,  or  by  the  bridge  master  of  the  huo- 
[q).  They  may  also  contract  for  repair  of  bridges,  though  not 
ruble  by  the  county  (r) ;  and  for  buyii^  lands,  buildings,  &c.  to 

1  or  divert  bridges,  or  to  build  them  anew  (j). 

22  H.  VIIL  0.  5,  s.  3.  (»)  12  G.  II.  c.  29,  •.  1. 

43  O.  III.  c.  59»  f.  2.  (o)  52  G.  III.  c.  110,  n.  1,  2 ;  55  G. 

4  Si  6  v.  e.49.  HI.  o.  148,  t.  5. 

22  H.  VIII.  c.  ^,  f.  4.  (ji)  52  G.  IIL  c.  110,  f.  1. 

5  &  6  W.  IV.  c.  50,  f.  22,  re-  {q)  55  G.  III.  c.  143,  •.  5.  See  1 
tg  43  G.  III.  e.  59,  •.  1,  as  to  the      B.  &  Aid.  317. 

led  Mt,  13  G.  lU.  c.  78.    As  to         (r)  3  G.  IV.  c.  126,  w.  107,  108. 

ig  etose,  «ee  55  G.  HI.  c.  143.  General  Tornpike  Act 

I  1  Ana.  st  1,  G.  18,  s.  2.  (<)  54.G.  III.  c  90,  s.  1,  Ac. 
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SECTION    IV. 

County  Rates. 

Before  1739,  the  various  charges  on  counties  for  building  and  re- 
pairing gaols  and  bridges,  passing  vagrants,  &c.  &c,  (and  on  parishes 
for  the  small  contributions  which  were  then  payable  by  each  county  and 
place  corporate  for  relief  of  the  poor  prisoners  of  the  king's  bench  and 
marshalsea,  and  to  such  hospitals  and  almshouses  as  were  in  the 
county  (Of  drc.  &c.,)  were  levied  under  separate  acts  of  parliament. 
To  prevent  the  trouble  and  expense  attendant  on  this  mode  of  collec- 
tion, the  justices  in  general  or  quarter  sessions  were  then  empowered (ic) 
to  make  *'  one  general  rate  or  assessment  "  upon  the  county  for  all  the 
above  purposes,  to  be  **  assessed  upon  every  town,  parish,  or  place 
within  the  respective  limits  of  their  commissions,  in  such  proportions 
as  any  of  the  rates  heretofore  made  in  pursuance  of  the  said  several  acts 
have  been  usually  assessed."  The  portion  of  this  general  county  rate 
assessed  on  each  parish  or  place  where  there  is  a  poor's  rate,  b  to  be 
paid  by  the  guardians  of  the  union  or  of  the  single  parish,  or  where 
there  are  no  such  guardians,  by  the  parish  officers,  out  of  the  poor's 
rates,  to  the  high  constable  of  the  hundred  or  division  (x),  or  if  he  has 
been  appointed  since  1st  October,  1844,  at  once  to  the  county  trea- 
surer (y)»  In  places  not  rated  to  the  poor,  the  petty  constable  is  to 
rate  and  levy  the  sum  payable  by  the  parish,  and  pay  it  over  to  the 
high  constable  (z) ;  unless  he  has  been  appointed  since  1st  October, 
1844,  in  which  case  it  is  to  be  paid  at  once  to  the  county  treasurer  (a). 
The  high  constables  hand  over  the  sums  thus  received  to  the  county 
treasurer  (&),  and  all  these  parties  must  account  for  them  to  the  ses- 
sions (c).  And  now  the  justices  in  general  or  quarter  sessions  may 
issue  precepts  to  parish  officers  to  return  the  fair  and  just  annual  value  of 
the  rateable  property  within  their  parish,  township,  or  place,  to  the  jus- 
tices of  their  division  in  petty  sessions,  who  are  to  certify  the  true  amount 
thereof,  when  settled  to  their  own  satisfaction,  to  the  sessions,  upon 
which  the  latter  may  assess  a  rate  according  to  the  fair  annual  value 
thus  ascertained,  and  issue  warrants  to  the  high-constables,  ordering 

(Q  43  Eh  c.  2,1.  14;  14  El.  e.  5,  (>)  12  O.  II.  e.  29,  ■•6.    The  ooontr 

8.  37.  treasurer  is  appointed  (12  G.  II.  c.  29, 

(fi)  12  O.  II.  c.  29f  8.  If  redting  the  s.  6)»  and  may  he  remoTed  at  pleasure 

▼arions  acts.  (a.  11),  hy  the  q«arter  seasiona.    See 

(»)  Id.  s.  2.  mUe,  p.  117;  JL  t.  Foyii,  6  Ad.  &  B. 

(y)  7  &  8  v.  e.  S3,  s.  1,  and  s.  5.  392. 


(y) 
(') 


12  O.  II.  c.  29,  s.  3.  (e)  12  G.  II.  e.  29,  ss.  7,  8,  17 ;  53 

(a)  Ante,  p.  122.  G.  III.  o.  51,  s.  18. 
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Bsue  their  warrants  to  the  overseers  in  their  respective  divisions 
ad  pay  such  rate  in  the  usual  manner  (d), 
&  9  Vict.  c.  HI,  the  justices  in  general  or  quarter  sessions 
>oiQt  a  committee  of  their  body  to  prepare  fair  and  equal 
eites,  and  to  alter  and  amend  them  from  time  to  time :  the 
liable  to  be  rated  being  that,  which  in  a  place  maintaining  its 
r  would  be  liable  to  poor's  rate,  and  the  power  of  the  com- 
ztending  to  every  place  in  the  county,  &c«  except  boroughs 
eparate  quarter  sessions. 

il  against  County  Rate,] — By  56  G.  III.  c.  51,  s.  14  (e),  an 
I  given  to  parish  officers,  &c«  against  a  rate  so  assessed  to  any 

wsfions  agunst  tiich  part  of  the  rate 
only  as  may  affect  the  parish  or  parishes, 
&e.  which  are  nnequallj  rated,  or  which 
shall  appear  to  be  OTorrated  or  under- 
rated, or  omitted  altogetlier  from  the 
rate ;  and  the  said  justices  are  hereby 
empowered  to  hear  and  finally  deter- 
mine the  same,  and  either  to  confirm 
such  parts  of  the  rate  as  shall  haye  been 
appealed  against,  or  to  correct  such  in- 
equalities, disproportions,  or  omisiiona 
as  ihall  be  proved  to  exist  therein,  in 
such  manner  as  to  them  the  said  justices 
shall  appear  fair,  juit,  and  equitable ; 
any  thing  in  this  act,  or  any  former  act 
or  acts,  or  any  law,  usage,  or  custom  to 
the  contrary  thereof  notwithstanding. 

FroTided  nererthelesstthat  upon  such 
appeal,  no  such  rate  shall  be  quashed  or 
destroyed  in  regard  to  any  other  parish, 
township,  or  place,  unless  in  cases  where 
the  justices  of  the  peace  of  any  county 
in  general  or  quarter  sessions  assembled, 
or  the  mijor  part  of  them,  shall  deem  it 
necessary  to  proceed  to  the  making  of  an 
entire  new  rate,  and  shall  proceed  Uierein 
according  to  the  proTisions  of  this  act ; 
and  see  12  O.  II.  c.  29,  s.  12. 

By  57  6.  III.  c.  94,  s.  2,  the  county 
rate  assessed  is  to  be  raised,  notwith- 
standing appeals  sgainst  it,  until  the 
deciaion  of  the  sessions  is  made  thereon, 
proTided  that  if  they  order  it  to  be  let 
aside,  decreased,  or  lowered,  and  it  ap- 
pears to  them  that  any  parish,  Ac.  has, 
before  the  determination  of  the  appeal, 
paid  any  sum  or  sums  of  money  in  con* 
sequence  of  such  rates,  which  ought  not 
to  hare  been  paid  or  charged  thereon, 
they  shall  order  such  proportion  thereof 
as  was  paid  subsequent  to  the  notice  of 
appeal,  to  be  repidd  out  of  the  general 
rate  of  the  county  in  which  the  cause  of 
appeal  has  arisen. 


6.  III.  c.  51,  ss.  1^13;  and 
.  III.  c.  49 1  57  O.  III.  c.  94 ; 
IV.  c.  85. 

peai  agahut  Onmty  Its/s.] — 
always,  and  be  it  enacted,  lliat 
urchwarden  or  churchwardens, 
or  OTerseers  of  the  poor,  or 
labitant  or  inhabitants  of  any 
>wnship,  or  place,  whether  pa- 
r  otherwise,  where  there  is  no 
Lrden  or  overseer,  or  person 
1  to  act  as  such,  shsll  at  any 
'e  reason  to  think  that  such 
«.  is  Bggriered  by  any  rate  now 
or  hernfter  to  be  made,  either 
ince  of  tliis  act,  or  of  any  act 
ots  in  force,  whether  it  be  — 
I  q/'GrtsoMce.]—- On  account  of 
K>rtions  assessed  upon  the  re- 
parishes,  &c.  being  unequal,  or 
int  of  some  one  or  more  of  them 
ithout  sufficient  cause,  omitted 
er  from  the  rste,  or  on  account 
parish,  &c.  being  rated  at  a 
roportion  of  the  pound  sterling, 
ig  to  the  fair  annual  value  of  the 
property  therein,  or  on  account 
!  other  parish  or  parishes,  town* 
townships,  place  or  places,  being 
a  lower  proportion  of  the  pound 
,  according  to  the  fair  annual 
f  the  rateable  property  therein, 
s  been  fixed  and  declared  by  the 
of  the  peace  of  the  said  county  in 
1  assembled  as  the  basis  of  the  rate 
laid  county,  or  on  account  of  any 
St  cause  of  complaint  whatsocTcr. 
lall  be  lawful  for  such  church- 
I  or  orenMcr  or  overseers  of  the 
r  other  inhabitant  or  inhabitants, 
there  is  no  churchwarden  or  over- 
*  person  appointed  to  act  as  such, 
sal  to  the  justices  of  the  peace  for 
ontj  at  SRjf  general  or  quarter 
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]ic(/),M«dl  M  local  Mi(9),byvfakli«idi«BappciJiiliiiiileilo 

oaly.  Thv  laciiaB  caiiiBaes  nO  oouiitj  Tsles,  wbedier 
ID  the  ptopirtkMw  JD  the  mmbI  mm— linHi^  of  m 
a  bir  atf  Mfarw  nie,  «aie  nder  55  a  UL  c.  61  (&),  or  eien  wdsr 
kcal  acli(t).    However,  il  k  so  gmoad  of  appeal  tbet  indmdoe]  inba- 

v  pleoe^  aoe  oveoaled  in  coeapaiiiOD  willi 
(j) :  and  the  grietanee  mat  be  thai  th» 
whole  parish,  Ae.  is  ovenafted  with  if  ft  if  ff  to  aooM  other  paririi  (k). 
Coonty  qamxtet  eesioBS  have,  in  bobm  cases,  jnrisdiction  over  appetJs 
agaiaot  rates  inbotooghs  in  natnie  of  eovntj  rates  (Q.   Justices  of  pnce 

cannot  oider  the  eoats  of  praeeenting  a  misdemes- 
to  he  allowod  ont  of  the  comity  rates(fli). 


NoHee  of  Apptiol^ — Fourteen  dear  dajs*  notice  in  writiug  jansi  be 
given  by  the  paiti«  inleniiing  to  appeal  (ais.  by  55  G.  ill.  c.  61, 
s.  14,  the  chuichwaidens  and  ovqseeis  of  the  parish,  &c.  complaioiog, 
ortheovenaeB,if  tlMueaieno^ardiwaidena;  oc,if  theve  areaeitber, 
nor  any  persona  appointed  to  act  as  sadi,  any  inhabitant  or  inbabit- 
anlal^  to  ''  the  parties  lyaiaff  wkat€  rale  lA«  appml  it  i»  be  mmde,  tbs 
derfc  of  the  peace  of  tiie  coonty,  and  the  hondred  constable,  of  the  in- 
teation  to  try  snch  appeal  at  the  next  general  sessions  of  the  peace**  (•)• 
The  words  in  itaKos  appear  to  point  to  the  jostices  at  sessions ;  but  Ae 
act  mnst  intend  that  the  oflBoers  of  the  parish,  Ac  said  to  be  oader- 
rated,  shall  be  the  lespoadeuts,  A  notice  of  appeal,  from  wfaidi  it 
does  not  at  least  liJIow  of  necessity  that  the  parish,  &c.  is  aggrieved, 
is  bad  (o) ;  and  the  attentive  piactitioaer  will  he  carefid  to  state  tfatt 
fact  expressly  in  iL 

it  is  not  requisite  to  slate  tibe  grounds  of  appeal  in  dw  notice;  yetir 
grounds  are  so  stated,  the  sessions  should  either  try  the  appeal,  or,  if  die 
respondents  have  hesninisled  by  the  statement,  should  adjtram  itto'dK 
next  searions,  but  must  not  refine  a  hearing  akogetber,  on  the  ground 
that  the  causes  of  appeal  stated  amount  to  nothiog  in  point  of  law  (p). 


(/)  12  G.  n.e.»,s.  12.  The  sffcal         (k)  ML  v.  IT  if    iiiif  i  f(/wiini)>l> 
a  hofOMik  ate,  in  mtwB  of  a      B.  &  Cr.  226. 


CBiity  lale, » tp  theasrt  issrinai   fiat  (ft  Jialc,  p.  1010. 

(m)  iL  ▼. 
(^)  For  liMtnfls,  54  6.  m.  c  103 ;      (Mil.).  7  T.  R.  377 ;  batMmtotlos 


tmi€,  p.  1010.  (m)  JL  v.  IWmi  JUdtv)  Ti 


&v.AMsfa  (/mCmm),  7B.JkC.as  9      flae  Mt  on  the  oomy  wUflk 

DowL  &  Ry.  777.  fflcgeU  JL  t.  JEEmov  (50.),  4  T.  JU  Ml 


(k)  IL^.Tork  {CUgAtUom).  2  B.fr      See  2  Ad.  &  £.  126. 
C.  771.  (a)  67  6.  111.  c  M.  s.  X 


(0  JLt.  WmtmmrOmti dhuHern).  10         (e)  JBL  v.  B^lmmim^  10  B.  It  Ct 
B.  &  Cr.  226.  782. 


Cr.771.  10B.ACr.itt6. 
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^•] — The  diffnent  g^roundt  of  appeal  are  let  forth  in  55^  G. 

a.  14  (ante,  p«  1033).  The  appeUants  utuaUy  hegb  by  ahov- 
nnner  in  which  their  paiiihy  &e*  is  aggriaved,  and  if  witwffMW 

on  the  other  lide  by  the  xespondenta,  have  the  genttal  ieply« 
re  cited  on  the  cAher  aide  without  calling  witnenes,  the  conit 
:eneial»  permit  a  rqply  to  thoie  caaw  only ;  bat  even  this  k 

claimed  ai  a  right,  and  the  appeUanls*  oonnael  cannot  reply 
lole  caae.    (See  eelta^  p.  567.) 

ient  and  CotU  of  AppeaL] — The  justices  either  correct 
ities,  disproportions,  or  omissions/*  proved  to  exist  in  the  rate 

againsty  or  confirm  the  parts  appealed  against ;  but  unless 
m  it  necessary  to  make  an  entirely  new  rate,  they  shall  not 
I  rate  in  regard  to  any  parish,  &c.  not  appealing  (g).    The  rate 

against  might  be  paid  in  the  interval  before  the  appeal  is  de- 
ad any  sum  which  has  been  paid  after  notice  of  appeal,  and,  as 
out,  ought  not  to  have  been  paid,  shall  be  ordered  bj  the 
to  be  repaid  out  of  the  county  rate  (r).  The  expenses  are 
id  by  such  parishes,  &c.  and  persons,  and  in  such  proportions 
sssions  shall  award  {$), 

t  of  Certiorari  on  Counip  Rate."] — An  order  of  sessions  con- 
.  county  rate  subject  to  a  special  case.  The  certiorari  directed 
ces  to  send  up  the  order  of  sessions,  **  with  all  things  touching 
e,"  and  the  queen's  bench  quashed  that  order.  The  sessions 
used  to  quash  the  rate^  it  not  having  been  removed  by  the  cer- 
and  no  appeal  remaining  against  it.  The  queen's  bench  re- 
mandamus  to  compel  them  to  enter  continuances  and  quash 
!,  for  in  case  of  its  behig  quashed  the  parties  engaged  in  collect- 
rate  would  losetheir  protection  under  12  G.  II.  c.  29,  s.  18,  and 
te  sued,  and  the  sessions  could  not  be  compelled  to  decide  in  u 
lar  way  (f).  If  a  county  rate  is  good  on  the  face  of  it,  but  an 
>n  exists  which  is  expressly  made  matter  for  appeal  to  the  sessions, 
e  will  not  be  quashed  on  certiorari  (u). 

uaeting  Bmeinees  cf  Quarter  Seeeiom  reepeeting  CotmHf  Rates 
I  Cowrr.]— By  4  &  5  W.  IV.  c.  48,  ail  business  appertaining  to 
lesiment,  application,  or  management  of  the  county  stock  or 


»S  6.  III.  z.  61,  J.  14^  mit$,  p.  (/)  Rep.  ▼.  MiddUue  (jMitiem),  1  P. 

*  D.  402;  iO  Ad.  &  B.  640. 
ib  6.  IIL e.  &i,  t.  2«  (»)  8.  C.i  M.y.  Ohuwrnttr  (Jfifvr), 

^7  6.  IIL  e.  94,  t.  4.  5  X.  £..846. 
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rate,  or  any  fund  or  liindt  used  or  applied  in  aid  thereof,  or  contribu- 
tory thereto,  or  to  any  matter  or  thing  whereby,  or  in  respect  whereof, 
the  said  county  stock  or  rate  is,  or  may  be,  chargeable  by  law,  which, 
by  any  statute  or  statutes  now  in  force,  the  justices  of  the  peace  are 
authorized  and  directed  to  do  and  transact  at  the  general  or  quarter 
sessions,  or  at  any  adjournment  thereof,  shall  be  done  and  transacted 
publicly  and  in  open  court,  at  such  general  or  quarter  sessions,  and 
not  otherwise ;  and  no  order  of  such  justices  relating  to  the  matters 
aforesaid  shall  be  binding  or  effectual,  unless  it  has  been  made,  and 
the  business  thereto  relating  transacted  publicly  and  in  open  court,  as 
aforesaid  (v). 

As  this  act  does  not  alter  the  nature  of  the  authority  by  which  the 
allowance  is  to  be  made,  the  accounts  may  be  examined  in  private  be- 
fore coming  into  court,  and  no  person,  not  being  in  the  commission, 
though  a  rate-payer,  can  interfere  with  the  justices'  jurisdiction  in 
allowing  accounts  charged  on  the  county  rate ;  or  take  any  part  in 
their  proceedings,  as  by  demanding  to  inspect  the  items  at  the  time  of 
the  public  allowance  of  them,  objecting  to  them,  &c.  (v). 

Inspecting  County  Rata,] — Justices  at  sessions  publicly  allowed 
particular  charges  made  on  the  county  rate,  but  refused  a  request  then 
made  to  them  by  a  rate-payer,  to  inspect  the  items,  as  well  as  his  ofier 
to  give  information,  which  would  show  the  impropriety  of  allowing 
some  of  them,  and  rejecting  his  interference  in  any  way  with  the  al- 
lowance. A  mandamus  to  **  inspect  and  examine,  and  have  copies  or 
extracts  of  the  bills  and  accounts,  vouchers  and  papers,  exhibited  to, 
and  allowed  and  passed  by,  them,''  was  afterwards  moved  for  on  his 
behalf,  on  an  affidavit  that  the  accounts  had  been  previously  examined 
by  some  of  the  justices  at  a  private  meeting,  and  that  he  could  im- 
pugn the  charges  if  he  saw  them.  For  even  if  as  a  rate-payer  he  had 
a  right  to  demand  inspection  of  accounts  respecting  the  county  rate(7), 
he  did  not  appear  to  have  demanded  it  at  a  time  when  it  could  with 
propriety  have  been  granted  (y). 

But  since  this  decision,  the  subject  has  been  considered  in  its  full 
bearings,  as  to  accounts  respecting  county  rates  when  passed  by  the 


I 


v)  See  Dalton,  chap.  185,  p.  461.  k^btme  Vetirymm,  5  Ad.  &  E.  268 ;  6 

w)  R,  V.  Nottingham  {Tbwn  tnd  Nev.  &  Man.  600 ;  and  denied  jmt  (V*. 

County  Juitiea),  3  Ad.  &  E.  500 ;  1  N.  in  JR.  v.  Stqffbrdtkire  (Jtatieea),  6  Ad. 

&  P.  260,  8.  C,  &  B.84;  1  N.  &  P.260.  See  PhOlifpB' 

(4r)  So  held  in  JL  v.  Leicuter  (/«••  Evid.  9th  ed.  185. 

tie§t),  4  B.  &  Cr.  891 ;  7  DowL  &  Ry.  (y)  R.  v^  NottingUm  (/vfticet), 

370 ;  but  qneitioned  in  JR.  v.  St.  Mary*  supra. 
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and  deposited  with  the  clerk  of  the  peace  under  12  6.  11. 

8.  A  mandamus  was  granted,  calling  on  the  justices  and  clerk 
»eace  of  a  county  to  allow  rate-payers  an  inspection  of  certain 
f  sessions,  concerning  the  expenditure  of  the  county  rate,  and 
mnts,  &c.  relating  to  such  orders.  The  return  stated  that  in- 
i  of  the  orders  of  sessions  had  been  given,  but  that  the  aecaunts 
ose  of  the  treasurer  and  high  constable,  which  had  been  passed 
ions  and  deposited  with  the  clerk  of  the  peace,  pursuant  to 
[I.  c.  29,  s.  8,  and  that  an  abstract  thereof  had  been  published 
ng  to  55  O.  in.  c.  51,  s.  18,  wherefore  the  inspection  of  such 
ts  had  been  refused.  This  return  was  held  good  on  two  grounds; 
lat  parties  claiming  merely  as  rate-payers  have  no  right  by  the 
statutes  to  inspect  such  accounts  when  past  and  deposited; 
condly,  that  supposing  them  to  be  then  public  documents,  the 
lyers  have  no  such  interest  in  the  contents  as  entitles  them  to 
d  an  inspection,  independently  of  those  statutes  (z). 
sre  a  district,  e.g.  a,  town  corporate,  has  an  exclusive  jurisdiction 

peace,  a  high  constable  may  be  appointed,  and  a  rate  in  the 
t  of  a  county  rate  levied  (a).    So,  d  fortiori^  where  it  is  a  county 

If  (ft);- 

quare  whether  high  constables  can  be  appointed  in  boroughs  not 
es  of  themselves,  to  which  5  &  6  W.  IV.  c.  96  applies,  and 
no  such  oflfice  has  existed  before  that  act ;  and  whether  the  con- 
d  officers  of  such  a  borough,  e.  g.  Serjeants  at  mace,  &c.  may 
^Uy  be  deputed  to  execute  the  duty  of  levying  such  rates? 


SECTION  V. 

Fbibndlt  and  Loak  Societies. 

'  4  &  6  W.  IV.  c.  40  (c),  as  to  friendly,  and  5  &  6  W.  IV.  c. 
d),  as  to  loan  societies.  Two  transcripts  of  the  rules  of  such 
ty,  signed  by  three  members,  and  countersigned  by  the  clerk  of 

H.  V.  Siqfordthiri  (Jwtieet),  6  eer  t.  DaoU,  10  B.  &  Cr.  617  (Derbif 

k  E.  84 ;  1  N.  &  P.  260.  cage) ;  Weaiherkead  t.  Dmrf,  11  Etit, 

I  Even  fhongh  it  does  not  lie  in  an  169 ;  4  6.  IV.  c.  64,  s.  74 ;  R.  t.  Hap- 

iiK  cotinty,  and  no  incli  rate  had  ward,  6  Ad.  8t  E.  590,  caie  of  Eye 

before  been  leried,  JR.  t.  Berwick-  borough. 

Weed  {JtuHeei),  8  B.  &  C.  827.  R.  (*)  Aa  in  caw  of  NoUvngham  t  aee 

•Mk,  2  Barrow,  824,  shows  Berwick  Jamet  ▼.  Green,  6  T.  R.  230. 

of  Scotland  formerly.  See  also  55;G.  ic)  Sect.  4. 

e.  51, 1. 24,  Mmd$t(me  eoMi  Mer-  (d)  Sect.  2. 


SECTION  VI, 


A  BBisr  Aetdi  of  Mdi  part  of  die  bws  of  priaoos  as  oonoeiii  the 
BfjiHtim  in  j^— ihi  muwmt  {f)  is  sobjoined.  If,  by  present- 
ment,  or  odiennK,  it  daD  be  nude  to  appear  to  tbe  justices  at  sesnooi 
tbat  tke  gaol  or  house  of  conectioa  is  insufficient,  they  shall  gife 
notice  in  the  public  newspapeis  that  the  tubjeet  will  be  taken  into 
oonskieiation  at  a  subsequent  quaiter  aesaions;  and  if  at  such  subie- 
quent  ■MJoni  a  majority  of  the  justices  shall  be  of  opbion  that  the 
same  should  be  altacd,  cnlaiged,  repaired,  or  rebuilt,  they  may  take 
such  musiiiya  by  contract  or  otherwise,  as  they  ihaU  think  necesnrj 
to  effect  it,  and  may  purchase  land,  &c.  lor  the  purpose  {g)  ;  and  if  s 
new  priMm  is  to  be  boflt  they  may  haTe  it  built  in  another  pait  of  the 


(«)  Sset.  6  of  10  Q^  IV. 
iMidaoltDsnlytDa 
im  the  pMOff  tbat  set  (DMT 
IImpi^  it  had  ooaiBniMd  to  iti 

raqairad  bj  M.  39  aad  40. 


66. 


daeidad  to  ba  boand  lo  enrol  the 
•aeh  a  eocietj,  thoagh  it  hed  not 

lypear  that  the  tehlei  o£  pajiaaate 


to  be  leda,  and  hMMfta  to  be  raedrfd, 
might  be  adoftad  wi&  edetr  to  i&  pir^ 
tics  eoueanad,  Jl.  ▼.  AMerMtaltfV  (/ef- 
r),  4  B.  Si  AdoL  &49|  1  Mtf .  * 


•MM*.9- 


(/)  AatogMl 
1010. 
(f)  4a.IV»cC4,M.4ft,40. 
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may  aell  the  old  site  (^).  Th«y  aie  etapoweied  to  bonaw 
(1  the  ciMiiaiiaBioMn  of  the  public  works,  or  they  may  mort* 
>anty  rateei(A). 

:icea  at  sessions  nay  appoint  two  or  mora  magistrates  to  be 
the  gaol  and  house  of  correction  within  their  jurisdiction  (»)• 
also  appoint  a  chaplaia  and  snigeon  to  each  prison  (7) ;  and 

the  gaol  fees  which  ara  now  abolished,  they  may  order 

be  paid  to  the  gaolem  end  their  servants  (A),  and  to  the 
ak«master,  &c. 

ling  or  enlarging  prisons^  the  justices  at  sessions  are  to  adopt 
i  as  are  calculated  to  afford  the  best  means  for  the  classification 
loners  (Z).  And  the  justices  shall,  by  ordeis  to  be  made  for 
Me,  ascertain  and  dedare  to  what  class  or  daises  of  prisoners 
K  gaol  or  house  or  houses  of  correction,  or  any  part  or  parts 

them  respectively,  shall  be  applicable ;  and  every  such  order 
igned  by  the  chairman  of  such  sessions,  and  shall  be  notified 
erk  of  the  peace  to  the  several  justices  of  the  peace  in  every 
ity,  &C;  and  notice  theroof  shall  be  published  in  three  of  the 
srs  usually  circulated  in  such  county,  &c,,  and  a  copy  of  the 
fen  to  the  keeper  of  every  such  gaol  or  house  of.  correction, 
ch  such  order  shall  be  observed,  and  no  other  classification 
• 

other  section,  after  reciting  that  provision  had  been  made  by 
for  supplying  the  prisoners  with  food  and  clothing ;  and  that 

had  frequently  been  made,  and  benefactions  given,  for  the 
rposes  (n) ;  it  is  enacted,  ^*  That  it  shall  be  lawful  for  the  jus- 


.•.50;  7G.  IV.  S.18. 
\,  IV. c.  64,8S. 54, 55;  5  G.  IV. 
20;  6  6.  IV.  c.  40« 
3^.  IV.  e.  64, 1. 16. 
!.  M.  28, 33. 

I  G.  III.  e.  50, 1.  2 ;  4  G.  IV. 
26. 

Q.  IV.  c.  64,  ••  49 ;  5  G.IV.e. 
0—13. 

6.  IV.  c  64, 1.  4,  tod  8.  53. 
he  hanhneM  of  the  common  law 
leM  cbarities  more  neoeiiiry. 
■  Mowi0fiuif  C.  J.,  in  Dim  ▼. 
ham,  4  Ed.  VL  Plowden,  68 : — 
)ne  be  in  ezeention,  he  ought  to 
lis  own,  and  neither  plaintiff  nor 
riff  is  bonnd  to  give  him  meat 
nk,— no  more  than  if  one  dis- 
«ttle  and  pnti  them  In  a  ponnd ; 
t  the  owner  of  the  cattle  ought 


to  give  them  meet,  and  not  he  that  die- 
trained  them  ;  no  more  is  the  partj  or 
the  iheriff  who  haa  one  in  execution 
hound  to  give  meat  to  the  prisoner,  h«t 
he  ought  to  live  of  hiaown  goods,  though 
he  be  in/or  fkbmy,  mttU  he  be  attainied! 
and  this  by  the  eonne  of  the  common 
law  I  for  before  attainder  [gu,  convic- 
tion,  mUe,  p.  576.  4  file.  C.  387,]  the 
goods  are  lus  and  in  his  hands,  and  the 
common  law,  in  this  point,  is  confirmed 
hy  a  sUtnte  (1  R.  I1I.C.  3) ;  amd,ifhe 
M»  mo  goode,  he  ehail  live  qf  the  ehiariiy 
qf  othere,  amd  \f  othere  wiU  give  him 
mothtrng,  let  him  die  in  the  name  qf  God 
if  he  will,  and  impute  the  eauee  t^it  to 
hie  own  fault!  for  hie  preeumption  and 
Hi  behaviour  brought  him  to  that  im^ 
prieonment.  Inasmuch,  then,  as  the 
sheriffs  and  other  officers  are  not  bonnd 
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tioes  in  general  or  quarter  seasions  assembled,  to  apply  sach  beqaerti 
or  benebctions  for  the  benefit  of  such  poor  prisonen,  either  by  pro- 
viding them  with  the  implements  of  labour  or  with  ike  means  of  re- 
turning to  their  own  homes,  or  in  such  manner  as  to  the  magistntei 
may  appear  expedient'*  (o). 

At  the  Michaelmas  sessions  in  every  year  the  clerk  of  the  peace  afasll 
lay  before  the  justices  a  general  report  founded  on  the  reports  of  the 
visiting  magistrates  and  of  the  chaplain,  and  when  approved  of  by  the 
justices,  it  shall  be  signed  by  the  chairman,  and  transmitted  to  one  of 
her  majesty's  principal  secretaries  of  state,  and  laid  before  parlia- 
ment (/i). 

In  counties  divided  into  ridings  or  divisions  having  commissions  of 
the  peace,  as  Yorkshire,  Lincolnshire,  &c.,  all  matters  relating  to  the 
gaol  of  such  county  are  now,  by  statute  (g),  placed  under  the  direc- 
tion of  a  ''  court  of  sessions  **  of  such  gaol  of  which  the  justices  of  all 
the  ridings  or  divisions  are  members ;  and  such  court  is  vested  with  all 
the  powers  and  authorities  with  respect  of  such  common  gaol,  as  courts 
of  quarter  sessions  possess  in  any  other  county. 

On  the  subject  of  changing  sites  of  gaols  and  building  new  ones,  much 
discussion  will  be  found  in  the  cases  referred  to  in  the  note  (r). 


SECTION  VII. 
Highways. 

District  SWrreyort.]— Parishes  can  now  be  formed  into  districts  for 
the  purpose  of  having  one  suflficient  person  to  be  district  surveyor,  and 
have  the  management  of  the  funds  to  be  raised  and  levied  under  die 
highway  act»  in  each  parish  forming  part  of  such  district  («). 

As  to  proceedings  at  quarter  sessions  for  diverting  or  stopping  high- 
ways, see  ante^  Chapter  XI 1. 

to  find  these  priionen  meat,  an  obligs-  p.  590. 

tion  taken  for  meat  is  void,  for  it  is  (p)  4  G.  IV.  c  (»4,  s.  24. 

colore  officUf  and  the  sheriff  cannot  take  (a)  5  G.  IV.  c  12. 

an  obligation  of  his  prisoner  but  in  a  (r)  Tkompiom  v.  Relim  et  ml,l  M* 

■mall  number  of  cases."    See  5  Bing-  &  El.  881. 

ham,  552.  (•)  See  5  &  6  W.  IV .  c.  50,  ss.  IS— 

(o)  4  O.  rv.  c  64,  s.  35.    See  an{§,  16,  ante. 
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SECTION  VIIL 
Inclosubes. 

Inclosure  of  open  and  arable  fields  in  England  and  Wales  is 
ilitated  by  6  &  7  W.  IV.  c.  115,  which  recites,  that  there  are 
y  parishes,  townships,  and  places,  open  and  common  arable, 
r,  and  pasture  fields,  and  that  the  lands  of  the  several  proprie- 
the  same  being  frequently  much  intermixed  and  dispersed,  it 
tend  to  their  improved  cultivation,  and  be  otherwise  advan- 
i  to  persons  interested  therein,  if  they  were  enabled  by  a  general 
itvide  and  inclose  them.  The  act  then  provides  by  sect.  1 ,  that 
>en  and  common  lands  [now  extended  to  lands  commonable  only 
pari  of  the  year  (t)]  may  be  inclosed,  with  the  consent  of  two 
eirts  in  number  and  value  of  the  parties  interested,  who,  by  sect. 

&  7  W.  IV.  c.  1 15,  are  to  nominate  the  commissioners.  By 
,  the  latter  are  to  name  an  umpire  before  they  proceed  on  the 
s  of  the  inclosure.  By  sect.  10,  the  major  part  in  number  and 
nay  agree  for  payment  of  a  gross  sum  to  the  commissioners  and 
)r  for  the  whole  duty,  or  any  part  thereof,  to  be  performed  by 

By  sect.  12,  four  fifths  in  number  and  value  of  the  persons  in- 
1  may  agree  on  the  rules,  conditions,  and  principles,  according 
;h  the  commissioners  or  umpire  shall  act  in  allotting  the  lands 
nclosed  to  the  several  persons  interested^  and  that  agreement 
i  binding  on  them,  but  may  be  appealed  against  to  the  quarter 
s  under  sect.  13,  which  enacts,  that  it  shall  be  lawful  for  any 
tor  or  person  interested  as  aforesaid,  who  may  deem  himself  ag- 
[  by  any  such  agreement  as  hereinbefore  mentioned  for  the  pay- 
f  a  commissioner  or  commissioners,  surveyor  or  surveyors,  or  for 
option  of  any  plan,  map,  admeasurement  or  valuation,  or  for 
thing  any  rules,  conditions,  and  principles  for  the  guidance  of 
nmissioner  or  commissioners,  or  umpire,  in  making  allotments, 
?al  against  the  same  to  the  first  general  quarter  sessions  of  the 
to  be  holden  in  and  for  the  county,  riding,  or  division  wherein 
ds  or  the  greater  part  thereof,  in  respect  of  which  the  matter  of 
lint  may  arise,  shall  be  situate,  or  some  adjournment  thereof; 
jch  general  quarter  sessions  shall  be  holden  within  one  month 
le  making  of  such  agreement,  then  to  the  general  quarter  ses- 
lezt  following  such  first  general  quarter  sessions,  or  some  ad- 


(0  3  &  4  y.  c.  31, 1.  4. 

dx 
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journment  thereof;  and  notice  of  such  appeal  ghall  in  eadi  caae  be 
giren  in  writing  to  the  comniasioner  or  comminioners  eeren  days  at 
least  before  the  day  on  which  such  sessions  respectirely  shall  be  holden: 
provided  always,  that  in  the  event  of  the  decision  upon  any  such  appeal 
being  in  favonr  of  the  appellant,  it  shall  be  lawful  for  any  party  iiho 
shall  have  consented  to  such  agreement  (on  inclosure  as  aforeiaki^to 
withdraw  his  consent  from  such  agreement,  by  giving  notice  in  writing 
to  that  effect  to  the  commissioner  or  commissioners  at  any  time  within 
twenty-one  days  after  the  day  on  which  the  decision  upon  sudi  appeal 
as  aforesaid  shall  have  been  given ;  and  if  by  reason  of  such  with- 
drawal of  consent,  the  proportion  of  two  thirds  in  number  and  value  of 
consenting  parties  shall  not  remain,  the  said  agreement  for  incksure 
shall  thenceforth  cease  and  determine. 

And  by  sect.  14,  if  any  of  the  parties  interested  in  the  premises  shaD 
have  any  objection  or  objections  to  any  of  the  accounts  or  daims 
which  shall  be  delivered  to  the  said  commissioner  or  commissioBerSy 
by  virtue  of  the  said  recited  act  or  of  this  act,  such  objection  or 
objections  shall  be  reduced  into  writing,  and  two  parts  thereof  shall  be 
signed  by  the  party  or  parties  making  the  same,  or  by  some  penoo 
or  persons  on  his,  her,  or  their  behalf;  and  one  part  thereof  sbsll 
be  delivered  to  the  party  or  parties  whose  claim  or  account  shall 
be  objected  to,  or  to  his,  her  or  their  agents,  or  left  at  his,  her,  or 
their  last  and  most  usual  place  or  places  of  abode,  at  such  time  or 
times  as  the  said  commissioner  or  commissioners  shall  appoint  for 
that  purpose. 

Since  3  dc  4  Vict.  c.  31  (which  by  sect.  5  is  to  be  construed  as  one 
act,  with  6  dc  7  W.  IV.  c.  115),  awards  made  in  pursuance  of  either 
act  are,  immediately  on  execution,  conclusive  evidence  that  theas  pro- 
visions  have  been  complied  with,  and  that  all  necessary  consents  have 
been  given.  Such  awards  are  suflBcient  evidence  to  establish  the  title 
under  the  inclosure  of  parties  interested  in  it.  Proviso,  that  if  sny 
such  party  takes  possession  of,  or  proceeds  to  inclose  or  cultivate  any 
allotment,  or  lands  given  in  exchange,  which  have  been  awarded  to 
him,  he  shall  be  taken  to  have;  waived  his  right  of  appeal  («). 

Commissioners  of  inclosure  may,  now,  not  only  set  out  and  deter«> 
mine,  but  straighten,  the  boundaries  of  parishes,  manors,  hamlets,  or 
districts,  to  be  inclosed  whenever  the  lands  thereof  are,  or  are  re* 
ported  to  be,  intermixed  with  the  lands  of  any  other  parish,  Ssc*  (a), 


(«)  Sect.  1.  (v)  Seet.  2. 
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declare  by  their  award  the  parish  to  which  any  land  cut  off 
itenhig  the  boandariea  AM  be  annexed  (w). 

tr  Appeal.]— All  prorisions  of  41  G.III.c.  109  and  1  O.  IV. 
lich  aie  applicable  to  the  object  of  6  &  7  W.  IV*  c.  115,  are 
iiU  force  for  carrying  into  effect  the  aUotmenta,  &c.  &c.  as  if 

been  made  part  of  the  latter  act  (:r), 

•y  sect.  53,  persons  who  think  themselves  aggrieved  by  any- 
le  by  virtue  of  this  act,  or  the  recited  act  (y),  except  in  cases 
e  things  so  done  are  herein,  or  by  41  O.  III.  c.  109,  declared 
3i1,  binding,  and  conclusive,  may  appeal  to  the  general  quarter 
^f  the  peace,  which  shall  be  held  in  and  for  the  county,  &c. 
hich  the  lands  or  the  greater  part  thereof  in  respect  of  which 
er  of  complaint  may  arise,  shall  be  situated,  or  any  adjoum- 
sreof,  within  six  calendar  months  next  after  the  cause  of  corn- 
all  have  arisen,  first  giving  or  causing  to  be  g^ven  twenty-eight 
»tice  thereof  in  writing  to  the  said  commissioner  or  commis- 
or  one  of  them,  or  to  the  parties  ^ntendmg  to  be  appealed 

and  the  justices,  at  their  said  quarter  sessions,  or  any  ad- 
nt  thereof,  are  hereby  anthorized  and  required  to  hear  and  de- 

the  matter  of  every  such  appeal,  and  shall  also  hear  and 
le  any  appeal  against  the  sum  agreed  to  be  paid  to  any  com- 
iT  or  surveyor,  or  against  the  adoption  of  any  plan,  map, 
irement,  or  valuation,  or  against  any  rules,  conditions,  and 
es  which  may  have  been  agreed  upon  in  manner  aforesaid, 
guidance  of  the  commissioner  or  commissioners^  or  umpire,  in 

allotments ;  and  shall  also  hear  and  determine  all  objections 
I  which  may  have  been  made  in  manner  aforesaid,  to  any  in* 

without  the  assistance  of  commissioners  (viz*  under  sect.  40,) 
lent  of  seven  eighths  in  number  and  value,  or  to  the  nature  or 
.  of  the  compensation  which  may  have  been  offered,  or  to  the 
'  in  which  the  same  may  have  been  proposed  to  be  secured,  or 
mot  of  there  not  having  been  any  compensation  offered,  and  to 
mch  order  in^  every  such  case  respectively^  and  to  award  such 
A  to  them  in  their  discretion  shall  seem  meet,  and  by  their 
t  to  levy  the  costs  awarded,  by  distress  and  sale  of  the  goods 
lattels  of  the  parties  respectively  adjudged  to  pay  the  same, 
Dg  the  overplus  (if  any)  to  the  respective  owners  of  such  goods 
lattels,  after  deducting  the  reasonable  charges  of  such  distress 

Sect.  3.  (y)  SU.  ia  the  met, 

i  &  7  W.  IT.  e.  115,  8.  52. 
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and  sale ;  and  every  determination  of  the  said  justices  shall  be  final 
and  conclusive  on  all  parties  concerned,  and  no  such  complaint^  ap- 
peal, or  proceeding  shall  be  removed  or  removable  by  cerfiorari,  or 
any  other  writ  or  proceeding  whatsoever;  but  in  case  such  appeal 
shall  appear  to  the  said  justices  to  be  frivolous,  vexations,  or  withoat 
foundation,  then  the  said  justices  shall  award  such  costs  to  be  paid  by 
the  appellant  or  appellants  as  to  them  in  their  discretion  shall  seem 
reasonable,  and  to  be  levied  in  manner  aforesaid. 

By  8  &  9  Vict.  c.  118,  permanent  commissioners  may  be  appointed 
by  the  crown  for  facilitating  inclosures,  and  a  variety  of  new  powers 
is  given  for  this  purpose. 


SECTION  IX. 

Lunatic  Asylums. 

The  duties  of  justices  in  sessions  respecting  the  erection  of  pauper  luna- 
tic asylums  in  counties  and  boroughs,  which  have  not  contributed  or  do 
not  contribute  to  such  establishments,  have  been  very  recently  marked 
out  at  great  length  by  8  &  9  V.  c.  126,  which  repeals  9  6.  IV.  c.  40. 
Existing  county  and  borough  asylums  of  this  kind,  registered  hospitals 
and  licensed  houses  are  now  governed  by  8  &  9  V.  c.  126.  The  sections 
for  admission  of  pauper  lunatics  into  asylums,  begin  with  s.  48  (r). 
By  s.  57  every  pauper  lunatic  shall  be  deemed  to  be  settled  in  the  pa- 
rish from  which,  or  at  the  instance  of  some  officer  or  officiating  cler- 
gyman of  which  he  has  been  sent,  till  such  parish  has  established,  in 
due  course  of  law,  that  he  is  settled  in  some  other  parish.  By  s.  58, 
two  justices  for  the  county  or  borough  in  which  the  asylum,  &c.  is, 
may  at  any  time  inquire  into  the  settlement  of  any  pauper  lunatic  con- 
fined therein,  and  may  adjudge  on  it  by  order.  By  s.  59,  if  a  pauper 
lunatic  is  not  settled  in  the  parish  from  which  he  was  sent  to  the 
asylum,  and  it  cannot  be  ascertained  in  what  parish  he  is  settled,  re- 
lieving officers  or  overseers  are  to  give  notice  to  the  clerk  of  the  peace 
of  the  county,  to  appear,  at  a  fixed  time  and  place,  before  two  justices, 
who  may  inquire  into  the  circumstances  of  the  case»  and  aniess  the 
contrary  be  shown,  shall  adjudge  the  pauper  lunatic  to  be  chargeable  to 
the  county,  and  by  s.  63,  may  make  order  on  the  county  treasurer  for 

(r)  Under  9  O.  IV.  borough  justices      Heg,  t.  Conmeil  (Jmttiee§)t  1     L.  J. 
could  not  send  •  psuper  lanatie  chsi|;e-      (M.  C.)  46. 
able  to  their  borough  to  a  county  asylum, 
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lance.  By  s.  60  access  to  the  lunatic  is  proyided.  Sections 
empower  the  justices  to  make  orders  for  maintenance  of 
the  parishes  in  which  they  are  settled,  and  for  paying  the 
the  treasurer,  &c.  of  the  asylum,  &c.  (a).  The  length  to 
act  extends  prevents  its  further  insertion  here  (6). 
teld,  under  the  repealed  act  9  O.  IV.  c.  40,  s.  38,  that  an 
inst  an  order  made  on  parish  officers  by  justices  of  a  borough 
)arate  quarter  sessions  and  commission  of  the  peace,  might 
>y  a  recorder  (c). 


SECTION  X. 

Polling  Places  at  County  Elections. 

:  7  W.  IV.  c.  102,  s.  1,  on  petition  from  the  justices  of  any 
iding,  parts,  or  division  in  England  or  Wales,  in  quarter 
issembled,  representing  that  the  number  of  polling  places 
insufficient,  and  praying  that  the  place  or  places  mentioned 
d  petition  may  be  a  polling  place  or  polling  places  for  the 
kc,  within  which  such  place,  &c.  is  situate,  his  majesty,  by 
I  the  advice  of  his  privy  council,  may  declare  any  place  or 
lentioned  in  the  petition  to  be  polling  place,  &c,  for  that 
kc.f  and  the  justices  for  the  same  in  quarter  or  special  ses- 
embled,  as  in  2  &  3  W.  IV.  c.  64  mentioned,  shall  conform- 
eto  divide  such  county,  &c.  into  convenient  polling  districts, 
;n  one  of  them  to  each  polling  place. 

:t.  2,  no  such  petition  shall  be  made  unless  a  notice  in  writing 
k  delivered  at  least  a  month  before  the  holding  such  quarter 
to  the  clerk  of  the  county,  &c.  wherein  they  are  held,  signed 
justices  for  such  county,  &c.  and  residing  therein,  or  by  ten 
nts,  being  registered  voters  for  such  county,  &c.,  which  notice 
te  that  the  court  will,  w^en  such  sessions  are  held,  be  moved 

lis  subject  had  been  much  die-  (b)  N,B.-^By  at.  8  &  9  V.  c.  100,. 

ider  the  act  of  9  G.  IV.  in  Reff,  the  care  and  treatment  of  lunatics  is 

f  {Inh.)y  4  Q.  B.  711 ;  12  L.  J.  proTided  for,  and  six  acta  of  W.  lY.  and 

87 ;  Reg,  t.  SJtipton  (iiiA.)»  I  V.  are  repealed. 

S8.  C.  352;   Rejf.  ▼.  Darton  (c)  Reff,  ▼.  8t,  Lawrence,  Ludlow^ 

12   Ad.   &  E.   78;    Reff.  ▼.  11  Ad.  &E.  170;  3  P.  &  D.  155;  8  Ad. 

irth  and  another,  1  Q.  B.  221 ;  &  E.  144,  n.  8.  C,    See  Reg.  v.  BUie, 

Kent  (Jnttieet),  in  re  Rawlinge,  14  L.  J.  (M.  C.)  41 ;  1  New  Sees.  Ca. 

.  686;  Reg*  ▼•  8t.  Andrewe,  343. 
ter,  4  a  B.  729. 


1046  QVikRTBa  BttsioNs*  juftiftBicrioir 

to  make  such  pedlion;  nor  unless  the  clerk  of  the  peace  ahallf  ten  days 
at  least  befixe  tke  hokliag  of  such  sessions,  have  canaed  a  copy  of  sack 
notice  to  be  inserted  twice  at  the  least  in  two  of  the  newspapefsof  sack 
county,  &c.  if  so  many  are  published  therein,  or  if  not,  in  a  newspaper 
published  or  commonly  circulated  therein,  together  with  a  notice  of  tke 
day  on  which  such  quarter  sessions  will  be  held, 

Proriso,  that  when  such  motion  is  made,  any  person  objecting  to  it 
shall  be  heard  by  the  court  against  it,  or  any  part  thereof,  if  he  thiaki 
fit. 


SECTION   XI. 

Shxrs-haus. 

Bt  9  G.  III.  c.  20,  justices  of  peace,  in  their  general  quarter 
sions  of  their  respective  counties  and  divisions,  on  presentment  of  the 
grand  jury  at  the  assizes  or  general  gaol  delivery  of  the  ill  state  and 
condition  of  any  shire-hall  or  other  building  in  which  the  assiies  aie 
usually  held  within  such  county,  and  of  the  necessity  of  repairing  it, 
may  direct  such  shire-hall,  &c.  to  be  repaired  as  they  in  their  discretioD 
think  fit,  and  to  assess  a  rate  accordingly  on  the  county. 


SECTION  XII. 

Theatres,  Licevsino. 

The  general  eflect  of  stat.  10  G.  II.  c.  28,  s.  2,  and  s.  5,  was,  that 
no  person  could  for  hire  legally  perform  any  play  or  entertainment  of 
the  stage  without  royal  patent  or  licence  from  the  lord  chamberisin, 
nor  with  it,  unless  within  the  liberties  of  the  city  of  Westminatg,  aod 
where  the  king  shall  reskle.  Some  places  have  since  obtamed  private 
acts  to  authorize  theatrical  entertainments  within  them ;  and  now,  what 
was  unlawful  by  10  6.  II.  c.  28,  is  made  lawful  by  28  G.  III.  c  30, 
s.  1 ,  if  a  licence  has  been  g^nted  by  the  magistratea  pursuant  to  that 
act,  which  it  is  for  the  party  chaiged  with  performing  the  play  to 
show  {d).     See  this  act,  antCf  tit.  Vagrant. 


{d)  R.  T.  Nevitte,  1  B.  &  Ad.  495 ;      &  Per.  249. 
Xcvy  ▼.  Tatm,  8  Ad.  &  E.  129 ;  3  Ner. 
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SECTION  XIII. 

Vagrants. 

arisdiction  of  quarter  sessions  orer  vagrants  has  been  stated  in 
IS  Chapter. 


SECTION  XIV. 

'  Weights  and  Measures. 

is  of  Imperial  Standards  to  be  provided  by  Order  of  Quarter 
t,  and  Inspectors  to  be  appointed,] — By  5  dc  6  W.  IV.  c.  63, 
he  justices  of  the  peace  of  every  county,  riding,  or  division,  or 
of  a  city  or  town,  in  general  or  quarter  (e)  sessions  assembled, 
ne  to  time  at  any  subsequent  general  or  quarter  sessions  shall 
ine  the  number  of  copies  of  the  imperial  standard  weights  and 
as  which  they  shall  deem  requisite  for  the  comparison  of  all  weights 
easures  in  use  within  their  respective  jurisdictions;  and  shall 
hat  such  copies,  verified  and  stamped  at  the  exchequer,  shall  be 
id  for  the  use  of  the  same,  and  shall  fix  the  places  at  which  such 
shall  be  deposited;  and  (/)  shall  appoint  a  suflBcient  number  of 
ors  of  weights  and  measures  for  the  safe  custody  of  such  copies, 
r  the  discharge  of  the  other  duties  hereinafter  mentioned,  audi 
Hot  to  each  inspector  a  separate  district,  such  district  to  be  dis- 
ihed  by  a  number  or  mark ;  and  shall  direct  what  reasonable 
eration  shall  be  paid  to  such  inspectors  for  the  discharge  of  such 
as  they  shall  have  been  ordered  by  such  justices  or  magistrates 
Tesaid  to  perform ;  and  are  hereby  empowered  to  suspend  or 
s  any  inspectors  so  appointed,  or  to  appoint  additional  inspectors 
lasion  may  require. 

8.  21,  quarter  sessions  are  to  procure  stamps  for  inspectors  for 
ling  all  weights,  &c.  under  this  act,  of  56  lbs.  weight  or  less. 

See  id.  I.  25,  special  lesiioni  pro-  ii  held  to  be  in  the  reoorden,  JUg,  y. 

by  37  6.  III.  c.  143,  are  thus  HnU  {lUeorder  qf),  8  Ad.  &  E.  638;  5 

led.  &  6  W.  IV.  c.  76,  s.  105.    But  lee  5  & 

The  power  of  appointiDg  these  6  W.  IV.  e.  63,  s.  25 ;  and  37  G.  III. 

ton  in  boroiic;ha,  bimg  eountUt  of  c.  143,  s.  1. 
?foet,  and  hiTing  aeparate  aeasiona, 


INDEX. 


le/ereneet  to  the  Poffis  include  the  Note§  a*  well  as  ike  Test,    Thoee  to 
the  Preeedente  are  printed  in  ItaKee, 


NING  ORDER  OF  REMOVAL,  730 

ENT ;  see  Misnomer, 

in,  for  error  in  name  or  sddition,  almoBt  nselest,  206,  459 

cation  does  not  abate  by  prosecutor's  death,  139 

ION,  158,  161 

^6 ;  see  Aiding 

riON,  oath  of,  535,  87 

SO  ON,  401 

I 

tuper,  736 

arried  persons ;  see  Bastard 

ORIES ;  see  Rbcsivbrs, 
re  and  q^er  the  fact,  who  are,  293,  294 
iTers  of  stolen  goods  are  not,  at  common  law,  255 
re,  may  be  indicted  and  tried,  180 

tried  where  they  become  accessories  in  foreign  parts,  294,  295 
issories  before  or  after  the  fact  may  now  be  proceeded  against  as  if  the 
incipals  had  been  attainted,  294 ;  inconTenience  of  so  doing,  296 
tssories  brfore  the  fact  indictable  either  as  such,  or  for  the  substantiTe 
lony,  exceptions,  295 

»sories  qfter  the  fact,  how  tried  where  the  act  constituting  him  such  acces- 
ry  committed  at  sea  or  out  of  realm,  294,  180 
e  of  trial  of  accessory  btfore  the  fact,  295 

riflo  against  repeated  triids  of  either  kind  of  accessory  for  same  offence,  295 
1  of  accessories  in  general,  296 

or  offence  of  accessory  merges  in  principal  in  second  degree,  297 
ling  counts  against  accessories  before  and  after  the  fact,  297 
etment  against  an  aeceeeory  before  the  fact,  jointly  with  the  principal,  297 
letment  againtt  an  aceeeeory  after  the  fact,  jointly  with  principal,  298 
Ishment  of  accessories  in  cases  of  larceny,  298 

liihment  of  principals  in  second  degree,  and  accessories  to  offences  punish- 
ble  under  7  W.  IV.  &  1  V.  cc.  85—89,  id,  305 
iTietion  of  principal  when  OTidence  against  accessory,  511 
7  controrert  guilt  of  conyicted  prindpal,  520,  299,  300 

BNT,  315 

IPLICE ;  see  Cokfxssion,  Evidbncb,  Pardon,  WrrNias 
ITietion  on  testimony  of,  504 


IffDEx. 


*""  "  ■^  ■•  ^, 
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ACCOMPLICE— eofi/<iiM«l. 

Making  him  king's  evidence,  542,  174,  990 

Pardon  of,  988 

Confinning  his  eridence,  504 

ACCOUNTS  OF  PARISH  OFFICERS, 

How  examined  and  allowed,  and  appeal  against,  700,  §t  tff . 

ACQUITTAL, 

'Where  there  is  no  case  against  one  prisoner,  Ae  cannot  demand  his  aoqmttel  till 
the  other  eridenoe  for  the  defendanta  is  ooneladed,  543 

Bnt  proBteutor  may  so  as  to  obtain  his  eridenoe  for  the  crown,  id. 

Or  eomri  may  order  acqnlttal  in  order  to  his  being  examined  for  oHmt  de- 
fendants, id. 

Verdict  amounting  to*  572 

Of  both  prisoners  being  jointly  indicted,  where  one  is  innocent,  but  the  goilty 
one  is  not  identified,  572 

Conclndea  no  fact  as  oonnction  does,  if  it  afterwards  comes  ooUatersIIy  ia 
question,  576 

No  new  trial  after,  id. 

Time  of  discharging  acquitted  prisoners,  id. 

Fees  on,  abolished,  154,  and  Addenda 

Fees  on,  in  traTerses,  591,  and  Addenda 

Cannot  be  rcTersed,  899 

Cannot  be  had  on  traTerae  unless  prosecutor  served  with  ootiee  of  trid,  467, 
576 

ACT  DONE,  627. 

ACTING, 

As  constable,  gamekeeper,  &c.  322,  97 

ACTION  AGAINST  JUSTICES, 

Trespass  will  not  lie,  where  there  is  jurisdiction  and  a  oonTietlon  good  infcni, 

unless  the  warrant  substantially  varies  from  it,  94 
Case  lies  where  conviction  quashed;  damages  what,  95 
Limitation  of,  95 
Notice  of,  96,  et  eeq. 

Tender  of  amends,  payment  of  money  into  cout  in*  plea  In,  98 
Venue  in,  loeal,  id. 
Will  not  lie  for  aets  done  in  session,  101 ;  see  JvsnoBs 

ACTUALLY  CHARGEABLE, 

Who  may  be  removed  to  place  of  settiement  as,  711 

ADDITION  IN  INDICTMENTS,  203 

Of  degree  or  mystery,  i,  e,  occupation  of  aeonsed,  203,  205 
Several  defendants  with  same  additions,  204 
Of  reeidenoe  of  defendant,  205 
Error  in,  is  now  practically  immaterial,  206 
See  iNMCTMaiiT 

ADJOINING,  274,  374 

ADJOURNMENT, 

Effect  of,  is  to  leave  thioga  tii  etaim  9«o,  911 

la  implied  by  grant  of  special  case,  want  vtentmag  H  is  *■— "fcH>>,  $45, 941 

Of  general  session  of  peace,  62 

Of  quarter  sessions,  74 


Adjourned  quarter  sesaions,  juries  at,  75 

Caption  of  adjourned  quarter  aessions,  71 

Of  sessions,  74 

In  whose  presence  spssiona  must  be  adjourned,  75 

Dividing  courts  at  adjourned  quarter  sessioM,  185 


iNAIJC.  liMll 

MENT— coa/tenMi. 

i  in  abaancie  of  materiil  witnen,  468 

dug  an  appeal  for  aame  reaaon,  911 

f  anch  adjournment,  vii,  ooits  of  the  day,  642,  666,  659 

^ent,  when  may  be,  e,  $.  on  eqnal  ditiaion  among  the  jntiMiv  te.  74, 

654,  933,  458  ;  lee  Appsal 

aence  of  erroneova  entry,  or  want  of  cntiy  of  it,  646,  655 

^fmUrp  qft  655 

sal  againat  order  of  remoral ;  aee  Rbkotal 

ion  of  jnry  during,  571 

victing  Jnatioea,  889 

PRATOR, 

property  in,  in  indiutinaut,  217 ;  aee  IimtTATB 

TY ;  aee  Cbnteal  Cumikal  Couar 

>N, 

per  not  eridenoe,  722  (Ay.  v.  Me^&mU  Bhrhm) 

POSSESSION, 
Qtermption  of  qidet  eiqoyment,  832 


*ES ;  aee  BAwaLinwM,,  Attobxibb 

[TS, 

ary,  528 

Te  jnaticaa  to  hare  aeted  without  Juriadietion,  94,  95,  951 

TION, 

±Dg,  inatead  of  oath,  536 

2/;  537 

or,  though  made  in  &ct,  need  not  be  apecified  in  l^gal  pronnedti^i,  533, 

ing ;  aee  CinTionAU 

TIVE, 

don,  in  indiotment,  muat  be  proved,  508 

JD,  195 

ictmenti,  201 

I  aforeiaid,  id.  209,  203,  262 

f  aforesaid,  201,  779 

21 

INT, 

ig  from  i^ater,  216,  256 

ENT, 

nting,  how  proved,  815 

AND  ABETTING,  292 

)  ALEHOUSES, 
to  BuppreM,  before  9  G.  IV.  615 
ling  of,  by  juatices,  dates  from  5  ft  6  Edw.  TI.  23 
al  anmuU  wteeting/or  Heemamg  (tmder  9  O.  IV,  e.  61) 
le  and  place  of  holding  in  MiddwiaeB  and  Sorray  $  alao  in  otlMr  oonatlea, 

iTened  by  precept,  id, 

lices  of,  on  whom  aerved,  and  where  affixed,  25 

onmment  of,  id. 

poiatment  of  auxiliary  apedal  aeasiona,  to  Ikdlitate  tranafer  of  lioenoea, 

d.  30 
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ALE  AND  ALEHOUSES— eoii/tiifi«<r. 

QtfMTal  annual  meettngjor  lieeming-^eontinued. 
Notice  of  adjourned,  or  of  other  special  feiaioiii,  for  purpoiei  of  tliis  act,  26 
What  justicea  disqualified  from  acting  at,  id. 
In  coontiea  of  towns,  &c.  corporate,  when  county  josticea  may  interfere  at, 

and  when  not,  27 
Cinqne-porta  and  aniTeraities,  id, 
Qaestiona  at,  decided  by  a  majority  preaent,  id, 

Noticea  reqnired  from  appUcanta  for  licence  for  honaea  not  before  licensed,  28 
jnmn  qfmeh  notice,  28 
Notioea  reqnired  on  tranafer  of  licence,  29 
JFbnn  qfiueh  notice,  29 

Power  of,  to  license  party  prerented  from  peraonal  attendance,  30 
l^brm  and  duration  <^  licence  granted  at,  id, 
jnmn  qfUcenee  granted  at,  31 

Granting  freah  licencea  in  middle  of  year,  on  licensee's  quitting,  or  death,  31 
Feea  payable  for  licencea  granted  at,  33 
No  excise  licence  to  be  granted  for  retailing  ezdaable  liquors  on  prenises 

not  licensed  by  magistratea,  id. 
SheriiTa  officers,  3cc.  disabled  from  holding  licencea,  t<f. 
Proceedings  at,  to  forfeiture  of  Uoence  by  publicans  for  third  breach  of  their 

licence,  id» 
Power  of,  to  remit  complaint  of  third  offence  to  quarter  aeasiona,  35 
Power  of,  to  take  recognixanoe  of  party  accuaed  to  appear  at  quarter  le^ 

sions,  id. 
Power  of,  to  bind  orer  partiea  to  give  eridence  at  aeasions,  id, 
Poweir  of,  to  bind  over  party  to  prosecute  such  chaige  at  quarter  8esnons,36 
Appeal  against  reluaal  of,  to  grant  or  transfer  licence,  id. 
Must  be  by  party  immediately  aggriered,  36 
Coata  of  appeal,  when  payable  to  magiatrates,  38 
Two  justicea  may  order  an  alehouse  to  be  closed  where  riot  ia  expected,  34 
So  as  to  a  beer-ahop,  id. 
Selling  ale  without  licence  not  indictable,  311 
Fbrm  qf  conviction. 

Fir  eeiUng  eacieabie  iiqnor  without  licence,  912 

Againet  publican  for  eelling  excisable  liquor  to  be  drunk  m  other  premkei 
than  thoee  liceneed,  913 

Agaknet  a  licented  pubUean  for  firU  or  eeeond  offimee  agahut  tenor  ^ 
licence,  913 

ALL/LS  DICTUS, 

May  be  of  surname :  aecicff  of  Christian  name,  202 

ALLEGIANCE,  OATH  OF;  see  Qualivication  or  juaricst 
J'bmi  q/*,  86 

ALMANACK;  see  Calbmdar 

ALTERED, 

Goods,  stealing,  246;  aee  179 

ALTERNATIVE, 

Charge  in  indictment  in,  218 ;  in  an  order  of  justices,  616,  871 

AMENDMENT, 

Of  indictments,  cannot  be  made  at  eeeeione,  502,  220 

Of  ordera  of  remoTal,  what  matters  amendable  at  aeasions,  849 

Of  poor-rates,  when  proper,  inatead  of  quashing,  697 

By  sessions  of  ordera  of  Juatioea  for  mere  informality,  633 


AMICABLE  CONTEST,  315. 
ANGLING,  374,  919 
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r  alire,  stealing,  238,  239,  252 

!  nature,  aBd/>r«  naiura,  or  tame,  steating,  ibid. 

L  must  exist  at  time  of  taking,  or  no  larceny,  235,  247 
!ndi,  263 

;  see  Sbttlbmbnt  bt  Ebtatx 

ENT,  196 
ctment,  201 

^ENT  OF  OVERSEERS ;  see  Ovbksxbbs 

IN  GENERAL), 

ipeals  against  Poor's  Rats,  Obdbes  of  Rxmoyal,  Convictions, 
see  thoae  titles 
t  is,  614 

into  general  use,  when,  949 

t  summary  couTictions  under  larceny  or  malicious  injury  acts,  if  sum  ex- 
is  5/.  or  imprisonment  one  month,  or  only  one  justice  acted,  613 
lature  of  writ  of  error,  t^. 

borough,  petty  or  other  session  or  judicial  body  to  quarter  sessions,  23, 
,643 

to  appeal  must  be  expressly  given,  7,  614,  898 
for  considering  whether  to  appeal  or  not,  618,  622 
Terence  from  csr/torort,  614 
mtal  power  in  sessions  to  adjourn  hearing  of,  640 
ence  of  technical  precision  required  in  orden  and  eomdetion*  on  appeal 
inst  either,  615,  616 

st  order  of  remoTal  by  borough  magistrates,  5,  620 ;  see  Rxiioyal 
;8  to,  viz,  apptiUmii  and  retpondeniM,  617 — 619 
rr/t>f  grieved,  and  notice  thereof,  617,  624 

ver  of  appeal  is  glTcn  to  parish  officers  it  must  be  exercised  by  a  minority, 
) ;  see  Majority 

g  recognizances  before  appealing,  621 

ist  poor's  rates;  see  Poor's  Ratx,  County  Rate,  Rxmoyal,  Con- 
;Ti0Na 

re  notice  of  appeal  or  recognizance  omitted,  and  appeal  dismissed  on  that 
;onnt,  the  right  of  appeal  is  gone,  621 
hat  kind  of  session,  619 
hat  session  in  respect  of  place,  id, 
»pect  of  time,  620,  ei  eeq. 
aing  of  term  "next  session,"  620^-628 
ring  and  respiting  (or  adjourning)  623,  640 ;  see  Rxmoyal 
lot  be  adjourned  unless  it  could  be  duly  entered,  621 
ulating  time  for  giTing  notice  of,  and  entering  appeal,  where  it  is  given  to 
next  sessions,"  623 

Knees ;  against  poor's  rate,  order  of  removal,  OYcrseers'  accounts,  id. 
ler  inclosnre  and  other  local  acts,  625,  et  eeq. 
»8  preliminary  to  entering  appeal, 

Hien  party  convicted  must  be  informed  of  his  right  to  appeal,  and  when 
not,  629 

Waiver  of  right  to  such  information,  id. 
ime  of  entering  into  recognizance  in  order  to  appeal,  id. 
Notice  of  appeal,  where  made  requisite  by  statute,  and  when  dispensed  with 
on  entering  into  recognizance,  630 

sions  cannot  impose  by  their  practice  a  new  condition  of  appeal  not  re« 
uired  by  statute,  t^. 

tice  of  appeal,  written  or  verbal,  630 — 632 
iing  up  printed  form  of,  suffices  for  written  notice,  631 
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APPEAL  (IN  GISHERAhy-eom^mmed. 

**  BeMonmble  "  time  for  giving  notioe  of  9ppmlf  aad  piattioft  of  MHioBi  at  to 

reqairing  and  dispensiBg  with,  6S1 
Wtiver  of  right  to  notice  of  appeil,  id, 
Qivittg  notioe  of  appeal,  when  doea  not  diipenee  wiUi  proof  of  hainig  ghea 

reoogniianoe,  632 
Time  for  giving  notioe  of  appeal  when  fixed  bj  itatatc,  632 

"Ten  days'  notioe,"  "ten  clfor days'  noCiee,"  "CwntBao  dbya*  notiee  al 
Itot/."  "  immediate  "  notioe,  632. 
Title,  direction,  and  oontenta  of  written  notices  of  ^peal*  633 
By  and  whom  soch  notices  giTen  and  serred,  id. 

Pariah  officers  to  deUberats  beCore  appealing  on  behalf  of  pariah,  618,  622. 
General  law  as  to  stating  ffrmrndt  qf^ptai  in.  notice,  633 ;  aeo  Rucotai. 
8«ch  atatement  dispensed  with  by  respondents  acting  on  the  defeetiTe  notieS|636 
Serrioe  of  notioe  of  appeal,  634 

Notioe  of  ^poal  when  two  magistrates  convict  together,  619 
Entering  and  respiting,  640,  641,  635 

Notioe  of  trying  appeal,  when  necessary,  after  it  has  been  respited,  635,  if  scf* 
A^ionrament,  when  distingnished  from  entry  and  respite,  637,  641,  642 
Adjournment  on  sending  case  to  judges  of  assise ;  seo  Amovkmimiit 
Coats,  if  adjonmed  for  absence  of  material  witness,  641,  642 
EMVy,  trial,  and  determimatUm  of, 

Entij  of  appeal  by  clerk  of  peace,  638 

Calling  on  appeal  and  inddenta  of  reading  order  of  eonvictioB  appealed 
against,  638 

Proifing  notioe  of  appeal,  639 

Proving  original  ordor  or  copy  of  notioe,  638 

When  sessions  to  decide  on  reaaonableness  of  notice,  and  whether  party  susicd 
by  it,  639,  640 

Waiving  fro^f  of  notice,  639 

Moving  to  rmjriU  the  Acorm^  of  appeal,  id, 

Adjonmment  for  absence  of  material  witness,  costs,  642 ;  see  468 

Bipondeni*  b^gkt  hy  nqtpurtimg  the  order,  &c.,  general  nila  and  rBaaQB,64S 

So  in  case  of  objection  of  form  for  error  on  hat  of  conviction,  Ace,  643 

Exceptions  in  practioe  of  some  sesdons,  id, 

Ptfties  not  confined  to  evidence  already  addnoed  before  the  magistiafiss  be- 
low, 642,  907 

Bnt  cannot  go  oat  of  gronnds  of  appeal  stated  in  notioe,  907 

Qnashing  onler,  conviction,  Ac.  for  non-appearance  of  rftfvudemtr^  how 
effected,  643 

Opening  eqppeUmife  amtwer  to  the  respondent's  case,  644 

Where  sessions  have  jurisdiction  they  most  not  refuse  to  hear,  or  slop  ihort 
in  hearing  case,  652,  859 

Special  entry  showing  order  of  removal  quashed  on/brtmaf  groimda,  646 

Justices  absolute  judges  of  facta,  and  no  bill  of  exception  liei,  647,  656,  651 

Bat  they  may  grant  a  case  for  opinion  of  judges  A  aasise,  or  tlie  qoeen'f 
bench,  651,  652 

Eflbct  herein  of  the  eerUoroMi  being  taken  away,  651,  652 

Jodgment  on,  must  be  given  by  the  justices,  uid  they  cannot  delegate  their 
Ji^cial  authority,  644,  646 

But  may  obtain  opinion  of  third  persons,  644  ;  see  909 

If  they  sfterwards  themselves  determine  the  matter  in  doubt  tteiUy  or  at 
Myoumment  of  session,  645 

Judgiments  of  quarter  sessions  on  appeals  condasivc,  though  evidenoe  iiqiro- 
perly  received  or  rejected,  651,  647 

Hardship  of  this  law,  653 

Court  of  Q.  B.  may  quash  both  order  of  sessions  and  of  justiees  when,  646 

Or  aflirm  the  order  of  justices  oa  quashinc  that  of  sessions,  id. 

Except  on  case  sent  up  by  them  to  qneea's  bench,  id. 
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L  (IN  GENERAL)— coiiitetiMf. 

Ineen's  bench  can  intorfaie  amd  compel  ■cuioai  to  try  iriMre  thej  hcfc  not 
AMftf,  662,  942 

o  where  the  entry  on  record  of  quarter  leations  thowi  that  no  Judgment  was 
given ;  but  not  if  a  wrong  judgment  has  been  entered,  ^3 

hr  a  mistake  made  by  derk  of  peace  in  entering  puuktd  instead  of  eon- 

Jlrmed,  655 

Hiat  justices  can  vote  in  deciding  appeal,  649 

Iteriog  their  judgments  during  the  sessions,  654 

iqual  division  in  opinion,  id. 

eneral  control  of  Q.  B.  by  numdmmu  over  practice  of  qnarter  sessions^  par- 
ticularly in  regard  to  their  dismissing  appealsp  656 

>uty  of  sessions  as  to  hearing  appeals,  id. 

osts  of  appeals  "  heard  and  determined  "  at  quarter  sessiona,  658 

ward  of  costs  forms  part  of  the  judgment  of  the  oonrtt  and  amount  must 
be  ascertained  by  the  order  itsetf,  658 

^rder  of  sessions  can  be  enforced  by  indictasent,  but  not  by  attachment^  659 

gainst  poor's-rate ;  see  Poor's  Ratb 

gainst  stopping  highways,  allowing  oTerseers*  acoounts«  6ec.;  see  Higbwats, 
OTxmaBKBs,  &c. 

.ight  to,  esnnot  be  ousted  by  eertiorari,  954 

g^nst  orders  of  removal ;  see  Rsmotal 

R.ANCE ;  see  Rbcoonizancb 

ler  recognisance  should  be  recorded,  or  party  is  not  dlseharged,  142 

rait  to  appear  at  sessions  according  to  recognisanee,  229 

J  has  all  the  sesrion  in  which  to  appear,  2^ 

ding,  254 ;  and  see  VbobtabIiBS 

SENDING  CRIMINALS, 

treason,  felony,  and  misdemeanour,  though  before  indictment  found,  142 

fcs,  of,  973 ;  see  Costs 

unless, 

reating,  693 ;  see  Abbavlt,  Cminii.Tr 

sdietion  of  sessioiis  over,  in  disputes  with  mastar«  594 

isting  as  soldiers ;  see  Cbbats,  &o. 

ions  may  proceed  in  master's  absence,  and  may  order  oomction,  id. 

lement  by  apprenticeship ;  see  Sbttlbmbmt  of  Poos 

n  of  ordtr  iy  two  Jtmtiem /^  ditekargtmj^f  on  tfmpUlmi  ^f  ih%  ««l«r, 

S8 

m  (^  order  for  diteharging  on  kit  awn  emnpiaini,  id, 

n  qf  order  for  eoniimmmeo  qf,  wiik  tko  rwpmmUaiin  qf  kio  doeomod 

waiter,  869 ;  see  Sbttlbm b«t  bt  AppBBimcBSMip 

^ER,  990 


ining  to  use  of;  see  Riot 
»6ts  for,  in  boroughs,  164 

3NMENT;  see  Tbial 
ee  parts  of,  473 

.  In  felony,  calling  prisoner  to  the  bar,  eis.  into  the  dock,  and  requiring  him 
to  hold  up  his  hand,  by  name,  473, 474 
.  Reading  indictment,  474 

.  Asking  the  prisoner,  whether  he  be  guilty  or  not»  when  amigiied,  478 
k>nsequence  of  refusal  to  plead,  479 
lannot  take  plwe  if  priaonar  is  fawana  when  anraigBad,  476 
leas  on,  478 
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ARRAIGNMENT- 

ProcMdingf  on  plea  of  not  goilty ;  see  TmiAi. 
Returning  prisoner  money  taken  from  him,  474 

ARREST ;  see  Appbkhendino, 

On  dyil  process  in  face  of  court  of  quarter  sessions,  100 

ARREST  OF  JUDGMENT,  578,  499 ;  see  Judgment 

ARTICLES  OF  THE  PEACE, 

Venhre/aeias  from  sessions  to  answer,  206 

How  this  subject  may  come  before  sessions,  594 

Recognizance  for  keeping  the  peace  on,  may  be  taken  by  a  stogie  justiee  for 

an  indefinite  time,  595 
But  better  only  to  bind  oyer  to  sessions,  id. 
Calling  party  bound  by  recognizance  to  appear  at  sessions,  597 
Process  for  not  appearing  to,  229 
Surety  of  peace  maybe  continued  to  next  session,  though  the  party  who  craved 

it  do  not  appear,  598,  601 
Or  venire  or  bench  warrant  may  issue,  229,  230 
Exhibition  of  articles  at  sessions,  id. 
Resisting  them,  599 
J^brm  and  Bequitite»  qf,  id. 
Grounds  of  exhibiting, 

Fear  of  bodily  harm  is  essential,  599,  600 

Threat  of  imprisonment,  600 

Must  not  be  demanded  for  malice,  &c.  id. 

Nor  merely  because  of  existing  yariance,  or  suit  with  neighboor,  id. 

Nor  for  danger  to  servants  or  cattle,  id. 

But  may  be  for  danger  to  wife  or  child,  id. 

Must  show  fear  of  present  or  future  danger,  601 
May  be  demanded  by  any  one,  e,  g.  by  wife  against  husband,  601 
Against  whom  granted,  id. 

Practice  of  sessions  as  to  continuing  surety  on,  id. :  see  598 
Recognizance  on,  discharged  on  applicant's  death  or  demise  of  crown,  601 1 602 
But  not  by  release  or  pardon  brfitre  breach,  602 
Application  may  be  originally  made  to  sessions,  though  usually  made  in  the 

neighbourhood,  id. 
Amount  of  security  in  discretion  of  sessions  or  the  magistrate,  602 
Form  qf  bench  warrant  to  arrest  on,  603 ;  see  230 
Recognizance  will  be  certified  to  next  sessions,  603 
When  recognisance  may  be  respited  on  good  reason  for  party  not  appearingi  at 

the  next  sessions,  604 
When  recognizance  will  be  forfeited  for  actual  violence  or  defkult  to  appear,  id» 
Estreats  and  proceedings  on  recognizance  forfeited,  605 
Costs  of  exhibiting  by  wife  against  husband,  id. 
Exhibiting  after  acquittal,  576 

ARTIFICERS, 

Leaving  kingdom,  451 

ASPORTAVIT,  237 ;  see  Labcbnt 

ASSAULT, 

On  indictment  for  a  felony  including  a  common  assault  against  the  person,  the 

jury  may  acquit  of  the  felony  and  find  the  party  guilty  of  the  assault,  582, 

583,  192 
Cases  on  this  enactment  collected,  583,  584 
1.  Common  assault,  what,  314 — 316 
What  provocations  vrill  justify  assault  or  ewn  battery,  316 
When  justified  as  lawful  correction,  294 


INDEX.  1057 

eoniinued. 

nt  msy  inolade  utanlts  on  more  than  one  person,  as  well  as  sereral 
s  on  one  person,  517 

e  adopted  concarrentlj  with  the  oivil  remedy,  bat  not  with  oriminal 
rmation,  517 

arj  remedy  before  two  jnstioes,  id. 

caie  of  magistrate,  stating  grounds  of  dismissing  oomplaint,  or  of  pay- 
t  of  fine,  how  far  a  bar  to  ftirther  prooeedings,  318 
rarated  cases  or  attempt  to  comndt  felony  or  indecency,  or  on  olain 
tie,  magistrates  most  not  act,  id. 
mentfor  a  common  auauU,  319 
ving  camikarideM,  315 

ary  eowietionfor,  under  9  O.  IV.  e.  31,  «.  27,  912 
iment  of  common  assanlt,  319 
Its  on  masters  or  bailiifs  by  serf  ants,  322 
lit  aggravated  by  the  nature  and  degree  of  Tiolence  used,  319 
metUjor  auauit  and  tncowraging  dog9  to  bii€,  319 
tits  aggraTated  by  intent  to  commit  a  higher  crime,  «.  ff.  to  rarish, 
■der,  &c.  320 

Iting  rerenne  or  peace  officer,  or  to  prerent  apprehension,  or  to  raise 
\  of  wages,  punishment,  id. 

Iting  girl  between  ten  and  twelre  years  old,  322,  584 
qf  indictment f  id. 

)  intents  are  lidd,  it  is  enough  to  proTc  one,  218 
It  merges  in  felony,  if  the  ktter  is  completed,  321 ;  see  Mbroir 
qf  indictment  for  aeeault  with  intent  to  ramek,  321 ;  see  559 
lit  aggraTated  by  the  party  assaulted  being  a  constable,  &c.,  322 
necessary  to  sustain  a  charge  of,  id. 
Its  on  masters  or  their  bailiffs,  322 

qf  indictment  for  Oiaaulting  conitable  in  the  execution  of  hie  duty,  323 
qf  indictment  for  aeeault  with  intent  to  obetruct  the  appreheneion  qf 
!  party  charged  with  an  qfence,  or  an  arreetf  id. 
deerieeper,  385 

*  aeeauiting  owner,  occupier,  gamekeeper,  or  eervant,  id. 
iere  drfendant  eeeaped  and  waepureued,  id. 

'  aeeauiting  collector  qf  turnpike  toll  in  the  execution  qfhie  duty,  324 
'  aeeauiting  and  obetructing  clergyman  while  burying  dead,  390 
ivietion  on9  O.  IV.  e.  31,  e.  21,  for  a  common  aeeault,  912. 

r,  UNLAWFUL,  446 ;  see  Riot 

r  OVERSEER,  756 

I  may  send  indictments  to,  without  certiorari,  if  they  could  try  them 

lelves,  161 

f  prisoners  at  assises  intenrening  between  quarter  sessions,  162 

,  see  Addendum  to  p.  632 

ENT, 

'  sessions  have  no  power  of,  101,  588 

^R,  577,  to  what  day  relates  as  to  land,  207 

sr  does  not  defeat  child's  settlement  claimed  through  him,  761 

g  in  bar,  991 ;  see  FoRrixTURB. 

S ;  see  Endeavour. 

mit  felony  or  misdemeanour,  indictable,  309 

alt  by  soliciting  the  person  assaulted,  316 

G  WITNESS.  508 

y, 

act  as  justice  at  county  session  where  he  practises,  89 

3  Y 
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ATTORNEY— <!Oii/tiiii«f. 

Baampted,  while  prietiiiiigy  from  lerfice  on  juin ;  Me  Juwaam 

May  practiie  %a  sach  at  aeasiona  if  on  the  roU  of  e  eout  at  Weatetaater,  hit 

not  otherwiae,  lft3»  154 
Not  if  derk  of  the  peace  or  nnder-aheriff  of  aame  eomutf  or  pfaus,  1S3 
When  heard  at  aeaaiona  aa  an  advocate,  itU 
BiUaof, 

For  huaineaa  done  at  aeaaiona,  tazahle  in  qneen'a  henehy  IM,  If  in  puiih 
bnalneaa,  by  derfc  of  peaoe,  107 
Protection  of  dient'a  oommnnicationa  to,  firom  diadoavn,  54ft 
Signing  notice, 

Of  motion  for  eertiormi,  962 

Of  appeal  againat  order  of  removal,  744,  •/  mq. 

Of  application  in  baatmrdy,  1016,  or  oddmdM, 

ATTORNEY-GENERAL,  395 

AUCTION, 

ConmeiUm  ^an  aueiUmHrf&r  MMiiig  if  aueiiom^  wUkotU  Heemet,  914 

AUTERFOIS  ACQUIT,  479 

AUTERFOIS  CONVICT,  480 
How  pro? ed  by  record,  475 

BACKING  ;  see  Buf cb  Waulant,  Wakramt 

BAILING, 

Priaoner  after  bill  found,  184 

BAPTISM;  see  Rboistu 

BAIL,  (or  bailment  of  priaoner). 

Power  of  two  juaticea  to  tidce  bail  in  felony,  9, 10 
Discretion  of  jnaticea  as  to  taking  or  refusing,  idm 
Examination  of  priaoner  and  information,  t.  c.  dq^^riHmu  of  wteeaaaa,  to  be 

taken  in  writing  before  bailing  or  committing,  id* 
QM«rf,  bailing  priaoner  after  biU  found,  184 

BAILEE, 

What,  216  _ 

Larceny  from  as  carrier ,  &c.  255 

Larceny  by,  of  goods  bailed,  244 

Breaking  bulk,  245. 

Gooda,  &c.  atolen  from  hia  poaseesion,  how  deacribod  in  fadlntmaiil,  Sli 

Distinguishing  his  possession  from  a  aerranfs,  id. 

Owner  of  goods  ateaiing  from  hia  bailee,  255 

Having  special  property  so  as  to  support  indictment  for  larceny,  as 

agister,  &c.,  256 
Whether  bailment  determined  before  felonious  act,  244 

BANKER ;  see  Embbzzlbmxnt,  Cbxck] 

BANK  NOTES,       - 

Utterring  cancelled  bank  note  aa  good,  329 
Describing  in  indictment  for  steaBng  them,  259,  ef  aif  • 

BANNERET,  91 

BARONET,  203,  204 

BARRATRY, 

Oifenee,  indictment  and  purtieBlar  of,  324,  217 
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ay  obtain  pre-aqilieDM  •t  aMtiMMW  152 

•iristers  tMnaUy  piactiM  «jt  teiawntt  153 

It  to  aet  in  OMes  of  mmiiiMry  coMiMtio»»  13 

\  in  openag  cMe  for  proMontiMi,  494«  et  j«f . 

1  called  «po»  to  deot  on  wliieb  cbMifB  be  will  pfoeeed;  aee  Biiaanov 

not  qoMtion  witneaaea  aa  to  tbeir  relifioua  opinionat  beyoad  their  belief 

utare  state  of  retribution,  535 

not  take  any  snbordiaate  abare  in  •  MtUe.  9m  bf  wnH^iiig  witnaaiea 

defendant,  leaTiog  bim  to  addreaa  yajt  151 

ionnael  for  •  prieoner  may  objeol  thftt  tben  ia  aa  eaee  to  go  to  the 

556 

int'a  connael  may  now  addreaa  the  j«ry  In  ell  eaaea,  13 

f  reply  for  proaecntion,  if  endenee  be  giYen  fe  defMidant,  or  opened  in 

peech  of  bia  connael,  565,  566 ;  aee  Tria.l 

Sht  exiato  in  erery  proaecvJiMn  Ipr  fidoggr  imtitnled  by  law  ofiieera  of 

1,566 

r  of,  when  cannot  be  ahown  in  eridence,  547 

defending  aereral  priftOQara  i»  wba(t  oidiir  to  addmw  juryt  557 


AND  BASTARDY, 

ent  of  baatard ;  aee  SxTTitBii  v«7 

d  of ;  aee  Rsmotai. 

right  to  hia  mother'a  name  till  gaina^  by  rapnUition,  2P9»  S14 

ed  by  indictmenta,  214 

X  examination  of  deoeaaed  motber*  on  appeal  in,  524 

;tion  of  quarter  aeaaiona  over  baatardy  eaaea,  .1014, 1015 

ly  proceedinga  are  at  ntmoat  penal  only,  524 

■  aeaaiona  can  no  longer  make  original  orders  in,  1014 

of  certain  lawa  aa  to  bastarda  bom  qfter  14tb  Angnet,  1834, 1015 

ies  for  indemnifying  pariabes  against  children  likely  to  be  bom  boitvrdi 

led,  id. 

uencea  of  act  of  4  &  5  W.  IV.  c.  76,  iA, 

;  state  of  law  aa  to  afSliating  bastards,  1016 

ithin  which  to  tgpply  for  order  of  affiliation,  1019 

e  father  ahould  be  sommoned  6  daya  before  petty  aeaaiona,  1016, 1017 

Ding  hearing  for  illneaa  of  woman,  1017 

other  reofOfw,  as  absence  of  putatiTe  father,  1019,  1020 

e  fathers  may  give  recognisance  to  try  the  charge  at  quarter  aeaaiona,  iii. 

1  to  follow  mother'a  aettlement  till  16,  or  obtainmg  a  aettlement  in  its 

right,  1024 

-  while  unmarried  or  widow  bound  to  maintain  bastard,  till  what  events, 

1025  ;  aee  712,  713 

>ning  witneases,  988,  n. 

ad  of  mother  of  bastard  liable  to  maintain  her  baatard,  till  when,  718, 

he  birth,  petty  sessions  may  make  order  on  putatiTe  father  for  aupport 
istard  and  costo,  and  enfoxce  aame  by  distreaa  and  eonuBitnenty  1017 
g  and  corroborating  mother'a  eYidence,  td.,  1018 
I  to  quarter  aeaaiona  by  putatiye  father,  1019 
recognisances,  1020 

ppeal  may  be  abandoned  without  eatieiitiiig  leoogninaoe,  i*. 
ice  at  trial  of  appeal,  1021 

IS  cannot  a4iudicate  that  party  ia  not  repnted  M»er,  H, 
'  payable  under  order  payable  to  mother ;  or  in  caae  of  bar  dealbi  inaa- 
,  impriaonment,  &c.  &c.  to  a  peraon  appointed  by  juaticea,  id, 
is  at  an  end  after  child  attaina  13,  or  at  ita  death,  or  ita  mother'a  mar- 
e,  t<l.,  1022  .  -  •  . 

ling  mother  for  neglect  or  desertion  of  bastard,  1022 
'8  of  pariahea  and  nniona  not  to  interfere,  id, 

3y2 
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BASTARD  AND  BASTARDY— conMntMiT. 

Proceedings  against  putatiTe  filiher  if  moiher  dies  or  is  incapacitated,  1022 

Panishment  of  officer  of  union,  &c. ;  procuring  marriage  of  mother  of  bastard, 
or  misapplying  money,  or  maltreating  bastard,  1023 

Existing  oilers  saved,  id,  and  declared  valid  in  law,  1024 

Orders  made  before  14th  Angnst,  1834,  when  to  cease,  1023 

Orders  of  jnstices  when  good,  though  not  made  in  covnty  in  whidi  parish  in- 
terested in  the  order  is,  1023 

Annual  return  of  bastardy  summonses,  &c.,  id. 

Proceedings  had  under  7  &  8  Vict.  c.  101,  how  aifeeted,  1024 

Mother's  remedy  after  an  order  made  before  8th  May,  1845,  is  quashed  oa 
appeal,  id. 

Estreating  recognisance  of  putatiTe  futher  by  moring  for  certiorari  to  bring  ap 
recognisances  in  order  to  bring  teire  faeitta,  Reg,  t.  Dmd  Smith  (d.  B.)« 
8th  November,  1844 

Soldier  on  serrice  getting  bastard,  1026 

Evidence  of  paternity,  1026 

Proof  of  bastardy,  1027 

Formal  requisites  of  the  order  of  iUiation,  1028 

Costs  on  birth,  1017 

Costs  of  maintenance  down  to  time  of  applying  to  justice,  1018 

Costs  of  apprehension  and  bringing  to  petty  sessions,  id. 

Appeal  against  order  of  bastardy  who  to  begin,  695 

Quashing  order  of  bastardy  in  part  only,  1029 

Certiorari  to  remove  order  in  bastardy,  1030 

Settlement  of,  if  bom  since  14th  August,  1834,  is  where  its  mother  is  setdsd, 
713,  714  ;  see  Sxttlbmxmt  of  Poom  (by  BfrM) 

BATTERY ;  see  Indxcxncibb 
when  justified,  316 

BAWDY  HOUSE,  217 

Keeping,  how  punished,  423 

Costs  of  prosecutmg ;  see  Diboudxrlt  Hovsb 

BEADLE,  372 

BEEN,  301 

BEER  SHOP, 

when  may  sell  ale,  beer,  porter,  dder,  or  perry,  23 

BEES,  254 

BEGINNINGS, 

The  law  looks  to,  242 

BEING, 

Meaning  of  in  pleading,  208 

BENCH  WARRANT ;  see  Capias,  also  101, 144 

Right  to,  in  felony  and  misdemeanour  after  bill  found,  and  while  court  is  sittiog. 

230 
Kindred  remedy  by  eert^ate  after  court  risen,  id. 
Distinction  where  party  is  or  is  not  under  recognisance  to  appear  at  the  sesnoa 

at  which  the  indictment  is  found,  id. 
Renewing  and  backing,  231 
On  articles  of  peace  ezlubited.  Form  ^,  603  ;  see  229 

BENEFICIAL  OCCUPATION, 

In  order  to  rating  to  poor ;  see  Poom's  Ratb 

BENEFIT  OF  CLERGY,  539,  579 
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83,  214 

ible  at  seaaions,  158 ;  see  Sbttlbmxnt  by  Mabriaob 

stment  before  foand  by  grand  jarj»  187 
SXCEPTIONS,  651,  936 

SXCHAN6E ;  see  Sbcurxtibs 

ant ;  aee  Warrant 

incea,  258 

be  made  in  reading  priaoner'a  atatement,  511 

^E 

Ca!a.  400,  10  Ad.  &  E.  791 

AD ;  see  Cobpbb 

▼e  trading  in,  24 

gaola,  &e.  in,  164 

sounty  aeaaiona  have  jnriadiction  in,  165 

er ;  aee  po$t,  Borough  Quartbr  Sbbbzons 

9  qfhorought 

Have  now  no  jorisdietion  to  try  offencea,  1,  167 

Moat  reside  within  seven  milea  of  borough,  3 

Authority  in  borough,  when  concurrent  only  with  that  of  county  jua- 

ticea,  3,  tt  »eq. 
Committal  by,  to  county  aeaaiona,  167 

trieiqf,  164,  ei  9eq. 

H  nature  qf  county  ratei, 

Cannot  be  levied  in  boroughs  by  recorder  or  juatice,  but  by  town 

council  only,  6 
Remedy  for  miaapplieation,  7 
No  appeal  againat,  but  certiorari  Ilea,  id. 

h  rate  and  fund. 
Appeal,  6,  7 
Appeal  againat  in  pariah  partly  out  of  borough,  3,  4 

In  places  heretofore  part  of  boroughs,  or  in  boroughs  which  no  longer 
have  aeaaiona,  are  executed  by  county  aeaaiona,  164,  165 

r  ieaiiont. 

Jurisdiction  of,  in  boroughs  where  holding  sessions  is  discontinued, 
or  never  took  place,  165 

No  part  of  any  borough  fbr  which  a  aeparate  quarter  aeaaiona  is  held 
is  within  the  jurisdiction  of  county  justices,  if  such  borough  waa 
exempt  from  it  before  5  &  6  W.  IV.  c.  76,  {id.  9.  Ill,)  id. 

Power  of,  where  no  auch  aeparate  grant  of  quarter  aeaaiona,  167 

Commitment  by  borough  juaticea  to  county  aeaaiona,  id. 

•fhe  kamng  grante  qfeeparate  eourte  qf  quarter  eeeeione, 

Grant  of  aeparate  quarter  aeaaiona  to  be  aent  to  dork  of  peace  for 

county,  8 
Held  by  recorder  aa  aole  judge,  5,  et  eeq.  1000 
Power  of,  to  hear  appeal 
against  order  of  removal  made  by  borough  magistratea,  5 
against  poor-rates,  overseers'  accounts,  and  rates  in  nature  of 
county  rate  in  the  borough,  6,  7 
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BOROUGH— emUtiNMci. 

BonmghM  km^  grmUM  tff  9iptiirui9  eowrU  ttf  fiiMrtet 

Trial  of  borough  offenders  impiisoned  in  boroogli  or  eoanty  gMi  ^ 

borough  MssiooB,  1009 
Appeal  from,  to  coanty  Mssioni,  643,  628  _^_^         ^ 

Power  to  grant  separate  gnarter  aentona  and  Appoint  raooraan  sai 

elerks  of  peace  in  boroughs,  1000 
Disabilities  of  recorders,  1001,  et  9eq. 
Deputy  recorders,  how  appointed,  1001 
Oaths  and  declarations  by  recorder,  mI. 
Time  and  manner  of  holding  quarter  sessioDS  i%  id. 
Dividing  seaslona  in,  1002 
A4Jonming  sessions  in,  id. 
All  criminsl  jurisdictions  in  boroughs  other  than  thOie  in  5  ft  i 

W.  IV.  c.  76,  declared  aboKahed,  lOOS 
Chartered  righU  to  nominate  justioes  in»  aboHshad,  id. 
Grand  and  petty  juries  in,  id. 
Sheriff,  100 

Clerk  of  peace,  town  derk,  and  other  oflleera,  id. 
Treasurer,  1005 
Contribution  to  cMnty  eamendltan  by  boroaf^  liable  to  aasMmts 

to  it  before  2  at  3  W.  lY.  c.  64,  1006 
Liability  of  boroughs  to  expenses  of  their  proaeeationB  whan  taM  st 

county  sessions  and  assises,  1007 
Disabilities  of  justices  in  boroughs  to  a(St  at  general  q;nartar  senioDii 

or  at  making  a  rate  in  nature  of  county  rate,  id.  _^ 

Derks  of  justices  in  such  boroughs  not  to  be  oouMined  in  osftsiB 

prosecutions  o^  1008 
Coroners  and  their  deputies  in,  id. 
Gaols  in,  id. 
No  aasessment  in  boroughs  to  county  rataa,  if  hairing  aepoito  ^ptf- 

ter  sessions,  1010 
Rate  in,  in  nature  of  county  rate,  id. 
Gaols  of  counties,  &c,  how  used  as  gaohi  of  borougbSr  1011 
District  courts,  1012 
Offences  against  local  acts,  id. 
Cinque-ports,  1013 

BOUNDARY,  '  ^      .  . 

Of  parishes,  Sec.  along  or  across  highways,  44, 410 ;  or  by  side  of  water  m 

there  is  a  fishery,  374 
Of  boroughs ;  see  Bonoo«H«  , 

Offences  on  boundaries  of  oonntias,  or  begun  In  one  and  eonplded  m  anotMr, 

181,  209 
BRAWLING,  220 
BRBACH  OF  PEACE ;  aee  Cbauskm,  AmTiCLM  o»  Vmaom 

BREAKING, 

Bulk,  seal,  &c.,  245,  246,  240 

Stolen  article  to  pieces,  effect,  179 

House ;  see  Houbbbrbakino 

Building  within  curtilage,  268  ;  Me  CvwrtLiL^u 

Shop,  warehouse,  or  counting  honaOf  260 

BRIDGE,  397,  398  ;  see  Nuisancb 

Presentment  where  out  of  repair,  232,  394,  401 

Rating,  691 

Repairing  by  county,  1030 

BRISTOL,  166 
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f ;  tee  Bawdy  Housb 

ig,  witliiii  cartilage,  and  atealing  tkerein,  264,  S68 

og  aummer-hoiue  of  lead,  271 

I  is  a  "  buUding"  aa  r^garda  atealing  metal  flied  to,  273 

ITINO,  448 

IT,  208 ;  aee  Dwsluho  Hovas 

aee  CoaoirnE 

r ;  aee  Fxbjb 

^R  OR  ALMANACK, 

120.     See  19  6.  III.  c.  74,  s.  70 

Bonera,  with  wimea  and  aentenoeaf  to  be  tranamitted  after  each  aeaaion  to 

etary  of  atate ;  aeeGAOLnm 

t 
ft 

on  recognisance ;  aee  RscoomxAiroB 

ag  on,  182 

S  to  poor,  673,  680,  €t  ieq, 

RIDES ;  aee  Assault 

bill  found  for  felony,  228 
qf^id.;  aee  Outlawkt 
ig  eapiaaprojine  by  aeaaiona,  588 

J  FELONIES, 
not  nanally  tried  at  qnarter  aeaaiona,  160,  308, 167 

^. 

dictment,  naming  grand  joron  in,  71,  73, 187, 199,  202 

saioni,  71,  520 

Ijonmment  of  aeaaiona,  71,  910 

^tment  atatea  joron  who  find  the  bill,  202 

\dietmeni  retorned  on  certiorari  by  qnarter  aeaaiona  may  be  demwied  to 

Dcorrect.    JL  ▼.  Fnmk^,  1  T.  R.,  316;  1  Laach,  425,  8.  0. 

e,  to  all  indietmenta  tried  at  an  aaaise,  199 

R. 

ling  package ;  aee  Bebakino  Bulk 

NO  AWAY ;  aee  Laeoxmt 

I'ng,  157 

ng,  maiming,  or  wounding,  303 

term,  if  niod  aingly  in  a  8tatnte,inelndea  oxen,  horaea,  p|ga,  and  sasea,  id, 

G, 

»ffence  to  be  done,  218,  223 ;  aee  237 

iL  CRIMINAL  COURT, 

to  affect  holding  aeaaiona  for  London,  Middlaaez,  &o.  te^  66f  058 

idictioa  oC,  and  of  grand  jnry  in,  over  offenoea  at  aea,  178 

«8Bion  in  Middleaei,  &e.  of  gooda  atolen  ont  of  the  jnriadietion  of,  179 

aaadei  jariadietM  of  what  aeaaiona,  158, 159 
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CERTAINTY,  194  ;  see  Indictmbiit 

CERTIFICATE, 

Of  magistrate,  protection  from  ▼■grmncy,  607 

Operation  of,  on  settlement ;  see  Sbttlbmbkt  or  Poom 

Of  hij^hwrny  bdng  in  repair,  404 

Of  settlement,  844,  et  9tq, 

Of  prerions  oonTiction  for  felony,  224,  and  Form^  249 

Of  cfaaifeability,  527 

Of  indictment  fonnd,  so  as  to  obtain  warrant  for  apprehending  offender,  230 ; 

see  Bbhcb  WAnmANT,  725 
Of  oonriction  or  dismissal  of  complaint  for  assault ;  see  Assault 
Of  magistrates,  exempting  from  vagrant  law,  607 
Evidence  of,  see  8  &  9  Vict  c.  113,  in  Addendmm  to  p.  518 
Of  preriovs  eonvictioa  or  return  from  transportation,  225 

CERTIORARI, 

Is  served  on  derk  of  peace,  Imt  returned  by  jastioes,  105 

When  requisite  to  enable  sessions  to  send  indictment  to  assises,  162 ;  see  161 

Issning  by  judge  of  oyer  and  tenniner,  &c.,  162 

General  rales  ss  to  obtaining,  and  causes  for  which  it  may  be  required,  935 

Snbstitutei  court  above  for  court  below,  948 

Is  a  common  law  remedy  only  to  be  taken  sway  by  express  negative  w«d- 
ing  of  statute,  614,  948,  and  not  even  then,  if  court  below  guilty  of  malver- 
sation.   JHcy.  V.  CSkeUiiiAem,  Paving  Commissionen,  1  6.  &  D.  174 

Attoraey-gencnl  may  demand  it  er  ojjuio  at  any  time,  949,  950 

But  private  prosecutor  or  defendant  must  move  for  leave  to  remove  indirtmcBt 
or  presentment  by,  ttf. 

However,  In  proceedings  merdy  jpeno/,  and  appeals  on  them,  private  prosecutor 
is  entitled  to  it  as  of  right,  950 

When  dense  taking  it  away  may  be  embodied  in  new  act  by  reference  aurdy, 
id.  949,  950 

Removing  justiees'  order  made  without  jurisdiction  in  order  to  qussh  it,  not- 
withstuding  dense  taking  it  away  in  proceedings  had  in  jmrnNmee  of  act,  950 

When  jurisdiction  must  be  denied  by  affidavit,  951 

If  tfi  ikovwri  is  taken  away,  mswifawat  will  not  lie,  Id. 

Clauae  taking  away  etrKotwrf ,  how  neutralised  on  hab9m$  eorjm»,  id. 

Justices  in  sessions  must  obey  it  if  served  on  them  b^ore  jury  sworn,  952 

Ko  costs  Incurred  at  sessiotts  sfter  issue  of  the'eerf torwri  era  allowed,  407 

Too  late  to  move  for,  after  judgment  given  on  indietment,  or  on  appal  against 
conviction,  when  no  case  was  reserved,  952,  953 

Writ  of  error  ramsins  if  otherwise  available,  953 

Certionari  Ilea  to  remove  convictions  of  individud  msgistrates,  953 ;  lies  to 
executor.  Id. 

Circumstances  under  which  it  will  be  granted  or  refused,  Id. 

Ftnm  ^^sfUUnU  In  siysporf  qfutotkmjor  eertiorari  to  rtmuw  imdaeiwtemi/rtm 

Affidavit,  how  entitled,  id.  955 

Poor^s  rate  cannot  be  removed  by,  id.  954 

Not  grsnted  so  ss  to  prevent  appod  by  dther  party  to  sessions.  Id. 

Does  not  lie  where  apped  is  given,  and  objection  is  not  to  jurisdictioo  but  to 

merits,  955 
Rule  fbr,  how  granted  In  term  or  vacation,  955,  956 
Only  lies  to  remove  jmdieiml  sets,  id. 
Showing  cause  in  furst  instance  against  motion  for,  956 
Indictment,  order  of  sessions,  and  origind  order  of  justices  may  be  fcsnovel, 

941, 955,  956 
Recognisances  for  reasoving  indictments  against  drfemdmmti,  956 
These  acts  ody  extend  to  indictments  at  quarter  sesdons,  id. 
Preventing  prosecutora  from  vesatioudy  removing  indictments  by  €trHmwH,  957 
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id  by  ODO  of  lereFBl  defendants  remoTes  the  indictment  m  to  ell,  958 

izances  required  from  dtfendania  before  removing  any  indictment  by 

trari,  id, 

f  limitation  for  removing  eanvietiotu,  order»,  &c.  of  jaitices  by — six 

dar  months,  959,  960 

ons,  960  ;  see  Special  Case 

ned  in  the  six  months  is  valid  though  not  used  for  long  after,  950,  951 

i'  notice  to  justices  of  motion  for  such  certiorari,  how  signed,  and  how 

vhen  to  be  served,  959—963 

tes  of  such  notice,  962 

iri  can  only  issue  at  instance  of  the  party  giving  the  notice,  952 

i  to  six  days'  notice  of  moving  for  certiorari,  when  does  not  extend  to 

tments,  and  orders  of  justices,  960 

izances  necessary  for  removing  judgment  or  order  by  dtfendante, 

ler  by  individuals  or  a  parish,  their  requisites,  964 

izances  on  removing  indictment  by,  964 

several  defendants  may  remove  indictment  by  certiorari,  id, 

iri  to  remove  county  rates,  965 

f  notice  to  juetieeeqf  motion  for,  960 

''writ  tojntticee  to  remove  ii^ormation,  depoeitiont,  Sfc.  agahut  a  party 

littedfor  trial,  id. 

fwrit  qf  certiorari  to  remove  indictment,  961 

certiorari  is  signed  by  a  judge  and  when  fiat  for  it  only,  966 

t  of  service  of  the  notice  must  show  service  on  what  justices,  962—964 

aence  of  variance  between  certiorari  and  records  sought  to  be  removed, 

to,  its  requisites,  id, 

;  be  on  parchment,  nnder  what  seal,  966,  signed  by  what  justices,  tdL 

8 

dee  on,  966 

I  of  return  to  certiorari  t^  record  qf  indictmeni  from  a  eeeeion,  967 

ion  of  indictment  on,  id, 

t  qf  return  qfan  order  qfeeeeion  cot^rming  a  conviction,  id, 

I  qfeueh  return  from  a  Hngle  juetiee,  968 

m  to  be  forwarded  to  the  crown-office,  with  what  orders  or  special  csse« 

t 

rior  proceedings  in  crown-office  on,  969 

)  on  certiorari  by  defendants  to  remove  indictments,  970 

N  OF  SESSIONS, 
casting  voice,  654 

of,  to  grand  jury ;  see  Grand  Juat 
Dg  up  of  criminal  case  by,  567 

6E— (To  BREAK  TBI  Pxace),  325,  308,  309 
tent  for  eending  a  challenge  encloeed  in  a  letter,  ^25 
ors  ;  see  Pxttt  Jury 

zling  by  servant,  288 

ting  money,  &c.  sent  to  procure,  is  larceny,  id, 

tnmstances,  854  ;  see  Addendum  to  734,  5  Q.  B.  502 

6  nature  of  property  stolen  by  breaking  it,  See,,  179 ;  see  Mixso  Goods 

:.  ISLANDS, 

ly  in,  180 

of  Established  Church,  304,  see  Dissenters;  but  gg,  693 
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CHARACTER, 

GiviDff  cwidtuBB  off  oitittn  orown  to  piOfB  pratiovi 

gailty,2ftl 
Bffeot  of  evidence  ai  to,  ducoeaed,  563 

CHAR6BABILITY,  849  ;  aee  Cbbtificats,  NoncB 

Chttgeable,  not  convertible  with  "  able  to  work,"  Jfortai,  in  r«,  5  Ct  B.  591 

CHARITT  MONEY,  EMBEZZUMG,  S86,  toe  EnsssuniBirr 

CHARTER, 

Jutlceeby,  1 

Appointing  jnttioee  bj,  in  borongiu  aboliabed,  ill. 

CHA8B,280 

CHATTELS,  259 

CHEATS  AND  FALSE  PRETENCES ;  toe  Wwlavim 

1.  Cheats  indictable  at  eommtm  Ima  an  of  a  pmUie  mtare,  «•  f.  sale  by  frlae 

wdghto  &e.,  326, 312 
Artftil  device,  false  token,  &c.,  as  wdl  as  fidse  asai!fltiou»  326 

2.  False  pratenoes  indictable  bj  statute  7  &  8  G.  IV.  c  29,  s.  53,  328 

What  amounts  to  a  false  pretence  within  the  statute,  tf  . 

May  be  by  acts  without  words,  329 

Uttering  as  good  a  bank  note  which  had  been  long  cancelled,  330 

Indictment  must  act  out  actual  false  pretence,  sseeptioDS,  333,  225 

P^ts  ss  to  indictment  snd  evidence  in  support  of  it,  333 

Secondary  evidence  may  be  given,  if  writing  containing  tfie  false  pretenoe 

is  lost  before  trial,  id. 
If  fklse  pretences  chaiged,  and  larceny  proved,  the  misdameanovr  is  not 
merged  in  the  larceny,  and  prisoner  is  not  to  be  acquitted,  328,  338, 
192 
Jbnnt  ^f  kkttehH9mi9  .*— 

F^  obtainmg  goods  fnm  tradaman  wmdmr  prwhmn  ffhtmg  ameaf  /o 

a  cutlOMsr,  enii  am/  hg  himfbr  tkem^  333 
^br  obiammg  goods  kg  gwmg  a  ektekom  bmUtenfBrp&^mmmi^wamegt 

knowktg  U  to  be  wortkhm,  334 
.Fbr  falsely  pretending  to  attesting  justice  and  reermiting  sarfaant  that 

partg  was  not  apprmtiee^  and  Atmnmg  wtonag  t9  eulis/,  3& 
Against  number  if  a  ben^t  eimb  fsr  obtainkig  the  wssmsf  ef  ike  cM 

by  false  preteneeSf  336 
Fbr  obiammg  more  than  ike  sum  dme  for  ike  aoi%i  ^f  m  pmrsibg 
producing  a  false  ticket,  337 
Trial  for  false  pretences  under  the  act  protects  firom  subsequent  piusutulien  for 

larceny,  328 
Restitution  of  goods  obtsined  by  £dse  pretences,  338 

CHECK ;  see  Chxavs,  Sbuumtibs 
Drawn  out  of  distance,  531,  260 
Sulqect  of  larceny,  288 

Drawn  on  banker  where  drawer  has  no  cssh,  331 
Indieimenifor  giting  suck  cheek,  334 
Drawn  payable  to  person  named  and  not  to  bearer,  332 

CHESTER, 

TkTing  offenoes  in,  163 

CHILD  ;  see  Bastard,  Concbalino  bibtb,  Cbvbltt 
Assaulting  with  intent  to  ravish,  321,  322 
Fbrm  qf  indictment,  322  n. 

If  child  under  10  consent,  offender  must  be  either  convicted  of  theibloviyor 
altogether  acquitted,  322,  584 
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iM,  533 

»ing  clothes,  &e.  itolflB  fron  ownmdrip  of,  S16,  8S6 
ting ;  see  AppmsNTiCB 
^g  to  steal  goods y  237 
ing  to  settlement,  712,  713 
name  of  in  indictment,  214 
ng  child  between  7  snd  14  yean  old,  558, 
tj  of  child  for  not  repairing  bridge,  399 

r  SWEEPERS,  772 

AND  CHAPEL  WARDENS ;  see  OTxmsKxns 
ptuhip  are  not  orerseers  of  poor.    Btf,  ▼.  Nottk  BUIm§  qfT€irkMre 

Bffton  OrtrfMrV,  6  Ad.  h  E.  863 

ure  by  single  churchwarden  nnnecessary  where  two  orerseers  sign,  755 

are  by,  of  grounds  of  appeal  against  order  of  remoral,  id, 

ish,  overseer  for  whole  parish,  718 

;  see  Buildimo 

PORTS, 

use  lirensing  in»  27 

>F  RIGHT, 

ce  in  larceny,  248 

MAN, 

Iting  and  obstructing  in  burial  of  dead ;  see  Assault 

^L  ERRORS,  219,  228 

3F  THE  PEACE, 

!  of,  described,  104 

rk  of  quarter  sessions,  appointed  by  costos  rotnloram  fbr  Itfe,  105 

execute  oiBce  by  deputy,  id* 

•ffice  not  ssleable,  or  to  be  purchased,  id. 

and  how  saspended  or  dismissed,  106 

ofoffic9t  and  other  omtki,  id, 

nX  duties,  issuing  processes.  See.,  attending  sessions,  and  in  aehuU  mmtm 

jre,  107 

ration  to  draw  indictments,  and  responsibility  for  them,  id, 

3g  bills,  &c.  by,  id. 

mger  bound  to  certify  convicted  felons,  or  make  annual  letvn  of  parties 

ed,  to  Home  Department,  106 

tier  he  nor  his  deputy  may  act  as  an  attorney  in  the  sessionsi  id^ 

of,  on  indictments  for  felony,  id, 

ible  of,  how  made   and  confirmed  by  sessions  sad  eiMMted,  id,;  see 

Addenda 

irtion  by,  109 

nust  enter  whatever  court  shall  order,  ML 

ledj  for  fiees  is  by  action  only,  id, 

f  as  to  fines,  recognisances,  estreats,  &c.,  id, 

vering  roll  of  fines,  recognisances,  and  estnats  to  sheriff;  and  dapUeate  to 

lart  of  exchequer,  110,  111 

f  as  to  laying  prison  rules  before  justices.  111 

J  in  presenring  or  enrolling  documents  under  act  or  standing  order  of 

irliament,  112 

ivering  copies  of  indictments  to  prisoners,  475 

M  and  tertiorwri  to  iistlces  eie  served  on  Urn,  but  he  ouBMi  nton  the 

sr,  10ft 
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CLERK  OF  THE  PEACE— eos/mMcl. 
Verifyiog  retnm  of  cttrats,  111 
Lodging  certificate  with,  for  itoppiiig  wMjf  86S 

CLERKS  AND  SERVANTS, 

LoreeBy  hj,  at  common  law,  282 
Lflreeny  by,  nnder  7  &  8  6.  IV.  c.  29,  s.  46, 284 
Ftnm  ifmHetmaU  mmder  ihia  Miatuie,  291 
Fdooiona  embexilement  by ;  see  EMBXzzLBMBirr 

CLIFTON, 

Taken  out  of  Gloiicestenbire,  166 

COAL  MINES ;  see  Poor's  Rats 

COCK  FIGHTING;  see  Numancxs 

COERCION ;  see  Husvawd  amo  Witb 

COFFINS, 

Stealing,  217,  247 

COIN, 

Describing  in  indictment,  251,  253 
Clipping,  157 

Uttering,  and  haying  connterfeit  ffM  or  stiver  coin  or  coining  tools  in  pooei- 
saon,  310,  339 

Posfetnoii  of  such  counterfeit  coin,  what,  343 

Effect  of  second  offence  after  prerioiis  conviction,  340 
Offences  relating  to  eofftr  coin, 

Venne,  341 

No  traverse  sllowed,  except  for  cause,  342 

Proof  of  the  coin  bdng  counterfeit,  id. 

Ponishment  by  hard  l^ionr  and  idlitary  confinement,  id. 

Interpretation  of  words  in  the  act,  id. 

Trick  of  "  rti^fiu§  tk€  ekanfftt,"  344 

Omlty  kmowledgt  how  shown,  343,  345,  514 ;  see  Guilty  Kvowlioob 

All  present  and  concurring  in  guilty  uttering,  indictable,  343,  344 

Uttering  by  wife  in  presence  of  husband  ;  see  Husband  and  Wifb 

Procuring  counterfeit  coin  with  intent  to  utter  it  is  a  misdemesnow  st  oam- 
mon  law,  345 
HUetmemi/iir 

Uttering  a  eotbUeffeit  soMrt^,  343 

SkUimg,  344 

Far  utterimg  eemmter/eii  MlUmg  haemg  amotker  tnjiotfswion,  id. 

For  Mtteriag  ectmierfHi  com  twice  witkim  tm  ibqrs,  345 

F^  hoeing  inpoeeeieion  three  or  wurepieeee  ^feeemierfeii  eotn,  id. 

COMING  TO  INHABIT— OR  SETTLE,  711 ;  see  Sbttlbmsnt  by  Rbhtiiio 

COMMAND,  293,  297 

COMMENCING  PROSECUTION,  R.  t.  Wimce,  in  Table  of  Cases. 

COMMISSION  OF  THE  PEACE, 
Eariy  history  of,  in  counties,  2,  3 
Lasts  six  months  after  demise  of  crown,  2 

In  boroughs  and  towns,  3,  4 
Terms  of,  applicable  to  sessions,  79 
Quorum  clause,  81 

COMMITMENT  IN  EXECUTION, 
Appeal  against,  905 

Distinguished  from  commitment  for  safe  custody,  id. 
Drawing  Commitment  and  Conviction  together  in  one  form,  873. 
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\.  Slid  Co.  **  in  coiiTictiona,  877 

ing  for  not  repairing  bridge ;  see  Coaporation 

SATION  JURY 

arter  eessions,  440;  lee  1  Ad.  &  B.  563;   8  id.  413,  428,  439;  1  Ld. 

.  454,  469 

riNG, 

a  in  one  county  which  began  in  another,  178,  et  teq. 

NDING  FELONY, 

meni/or  compounding  afilonjff  346 

Mng  reward /or  reeovery  qf$toUn  property  ^  347 

MISE, 

laecntion  without  leare  of  court  iUegal,  139 

sanction  of  conrt,  in  criminal  cases,  before  trial,  456 

SORY  WORDS  IN  ACT;  see  Impkrativs 

LING  BIRTH  OF  CHILD, 
nger  triable  at  sessions,  158 
[aid,  198 

T, 

Y  to  witnesses ;  see  Witnbsbbs 

510N, 

Isoner  before  magistrates  or  others,  505,  oi  eeq. ;  see  Eyidkncb 

)  of,  for  prosecution,  505—511 

»ne,  is  sufficient  for  conviction,  503,  504 

w  proved,  507,  608 

\f  evidence  against  party  confessing,  510 

covery  made  in  consequence  of,  id, 

t  letter  of  prisoner  containing  confession  must  be  read  without  omitting 

iny  names,  id, 

lole  statement  or  conversation  must  go  to  jury,  511 

cases  of  summary  conviction,  884,  885 

T, 

mer  of  property,  when  must  be  negatived  in  conviction,  880 

ild  to  rape ;  see  Chilobbn 

'crseers  to  trial  of  appeal,  though  no  notice  proved,  70S,  704 

VATORS  OF  PEACE,  2 

ERATUM  EST,  889 

lACY. 

1  triable  at  sessions,  158,  347 

iderations  on  the  law  of,  348 

aeration  of  cases  where  it  has  been  holden  indictable,  350 

1  of  one  defsndant  before  trial,  353 

:8  respecting  indictment  for,  352 

e  Id,  353 

ral  ouilhM  tffan  indictment /br  eontpiraey,  353 

tment/or  contpiraey  ttmong  workmen  to  raise  their  wagee,  and  leetem  the 

%9  of  labour,  to  obtain  money  by /alee  preteneea,  354 

umtpiriny  to  dietwrb  a  party  in  poeeeekon  qfhie  lande,  and  to  deprive  kim 

them,  355 

Bhment  of,  357 

icted  party  may  be  a  witness,  id* 

BLES,  Chikf  (or  High)  (i.  e.  Constables  of  Hundreds,  &e.) 
>inted  by  special  sessions  of  division ;  powers  and  duties,  120 — 122 
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CONSTABLES,  Chief  ok  HiOB—eM/teuMt. 
Swearing  in,  121 
And  oath,  124 

Colloet  countf  rate,  and  give  lecnritj  for  aooovntfaif  fi»r  U»  122 
Bxcept  appointed  liiioe  1  Oct.  1844,  id. 
Bound  to  attend  quarter  lesiiont — their  dntiea  there,  1S2 
CooTening  special  lettion  hj,  16,  17 
Apportioning  dutiet  of,  when  eziating  divifiona  of  counties  are  nltwad  by  ass- 

sions,  20 
Refusing  to  be  sworn,  123,  124 
Remuneration,  125 

Maf  depute  a  party  to  do  a  ministerial  aet,  125 
How  may  be  remoTed,  126 

Presentments  by,  abolished,  except  in  Biiddlesez,  &e.  125,  S89 
Indietmeni  agmhut.for  rrfmm^  to  Uk*  tk§  ^fiet  ^fUr  ifirti—  ^  swsifisi, 

429,  ^Mt  «M  121 
In  boroughs,  1037 

CONSTABLES,  Pbttt  (eur.  Parish  Constables), 
Are  oiBcers  at  common  law,  122 
The  term  includes  tithing-men,  &c.  id. 
Where   appointed  at  common  law  at  the   leet,  and  where  leet  diaoied,  ia 

vestries,  quarter  sessions,  &c.  123 
But  now  (except  in  Cheshire,  &c.  excepted  byB.21of5&6y.  c  109)  must 

be  appointed  at  spedal  petty  sessions  between  24th  March  a»d  9A  Apnl 

52,59,  123,124 
Precepts  to  orerseers  to  make  out  Bsts  of,  52 
lists  of  persons  liable  to  senre,  tmd  of  those  wlUbig  to  aenre,  52 
Lists  in  small  parishes  and  extra-parochial  places,  idm 
Persons  qualified  and  liable  to  serre  as,  53 
Persons  disqualified  for,  54  ;  aee  124 

Lists  to  be  fixed  on  doors  of  churches,  &c.  and  kept  for  inapediOBy  tfL 
Neglecting  returns  or  making  fidse  returns,  55 
Overseers  to  attend  special  session  and  answer  justices  on  oath,  ML 
Justices  may  strike  names  from  list  for  what  reasons.  Id. 
Justices  to  choose  constables  from  list,  id. 
Persons  who  have  served,  how  long  exempt,  id,  56 
Swearing  constables  and  allowing  ambatitBtia,  and  fona  of  oath,  55,  56 ;  see 

124,  125 
Refusing  to  aet  or  find  snbotitnte,  56 

lists  of  constables  so  appointed  sent  to  cleric  of  peooe,  ftc  id. 
Power  of  constables  in  and  out  of  their  parlshea,  57 
Vacancies  by  death  or  diaqualification  during  yaar  of  offiaa,  tf. 
AUowanoes  and  fees  to,  out  of  poor's  rate,  58,  125 
Veatry  may  reaoWe  that  one  or  more  paid  constables  shaU  bo  appoiated  for 

thdr  parish,  singly  or  with  others,  58 
If  they  do,  no  unpaid  constable  need  be  appointed,  89 
Salsry  to,  from  poor's  rate,  id. 
Lock-up  houses  and  strong  rooms,  id. 
Constables  superintending  the  same,  60 
Recovery  and  application  of  penaltiea,  id. 
Interpretation  of  aet,  61 
Might  find  deputy  at  common  law,  125 
Refusing  to  be  sworn  in,  bow  indicted,  %tc.  at  ocvnason  law,  ISS;  aoe 

56 
Bound  to  attend  quarter  sessions ;  duties  there,  122 
Calling  them  ovei  there,  and  fining  them  for  non-attsndanoe  or  III  qoodnct 

there,  id.  169 
Appointiqg  where  there  wmo  bobb  beiu«,  X2d 
In  towna  corporate,  59, 124 
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Bum*  to  jmtioM  to  wwmr  than,  in,  184 

itm^nta  by,  m  to  indictable  oSmon  aboililMd  eioept  in  MMrtli—i,  125, 

I 

▼al  of  them,  126 
Itixig,  320 ;  aM  M  to  Cotta,  975 
of  aoting  u,  332 

»ption  to  execute  warrant  ont  of  his  prednct,  if  nithin  jncitdiction  of  jiu- 
5  who  ligiia  it,  144 

table's  ezpenaes  and  aeoonnta,  allowing  by  ovenMiB,  704 
t  qf  indieimaU  for  tmauUing,  323 

\s  qfmdietwMnt  again$t,fw  tieapei  see  Eboabb  Axm  Baioun 
\9  qf  UuUetwtmt  iiffabui,for  rqftitiaff  to  takt  (lflo§t  and  muemdmet  in 
leei  see  Officb 

tmeni  affam$t,for  rrfutmg  to  tain  the  fiffitt  after  election  at  eeetioiu,  429 
^tment  agabut^for  not  obejfing  order  qfqnarier  eeetione,  441 

lBLBS,  Spbcial 
unerating,  125 

lBLES,  of  CouMTT  and  Disnaor,  (called  Rvsai  Pooxob),  at  rate  of 
100  people,  126 

MPT, 

essiont  during  their  litting,  99,  et  eeq.  t  fee  Wokdb 
!xi  sessioni  may  commit  for,  99 
>r  fine  for,  100 

B,  g.  for  publishing  reports  of  trials,  101, 12 
nances  enumerated,  99,  100 

lions  eannot  attach  for  contempt  committed  ontof  oonrt  in  disobedience  of 
tieir  orders,  101 
defendant  when  acquitted,  id, 
ten  indictable,  309 

NUANCE, 

sessions  by  way  of  a4)0vmmeDt,  646 ;  sea  AiuouBiniBiiT 

tries  of,  655. 

mdomift  to  sessions  to  enter,  and  hear  appeal,  656,  652,  942 

lA  FORMAM  STATUTI, 

r  tiatutonm  only  available  on  denuurer,  227,  263 ;  see  197,  198 

ben  necessary  in  indictmenta  on  statntes,  226 

Why,  208,  221 

ill  not  hart,  226 

nisslon  of,  when  aided,  198 

hen  unnecessary,  250 

RA  PACEM, 

ways  necessary  in  indictments,  225 

RADICTING  WITNESS ;  see  Wmnsa 

^RSATION, 

f  smsll  weight  as  eridenoe,  496 

nCTED, 

Hien  means  effectually  convicted,  970 

nCTION  IN  TniAiA  BT  Jury, 
'oUows  on  plea  or  verdict  of  guilty,  577 

MICTION  (PREVIOUS)  OP  PRISONER  FOR  FBLONT, 

low  sUeged  in  indictment,  how  proved,  and  conaequenees,  2M 
V»  qf  indictment  for  felong  committed  qfter,  249 

lilode  of  trying,  250 
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CONVICTION  (PREVIOUS)  OF  PRISONER  FOR  FELONY— ««iU«iMi. 
Time  for  mentioning  it  to  jury  ii  not  till  after  Terdiot  of  gniltj,  225,  493,  514 
But  if  prisoner  caUi  witneties  to  ehmracter,  protecntor  may  put  in  preriens 

cottTietion  for  felony  in  answer,  564 
Form  of  certificate,  249,  250,  493 

Pronng,  in  cases  of  stealing  tree,  &c.  where  third  offence  is  made  felony,  278 
Proving,  in  game  cases  made  misdemeanours,  where  two  preTions  coniictioBS 

have  tsJcen  place,  382 
PrOTing,  in  reply  to  witnesses  called  to  defendant's  character,  564,  565 
Proving  in  cases  of  returning  from  transportation,  225 
In  cases  relatiog  to  deer,  281 
In  oases  relating  to  coin,  340 

Proving  identity  of  prisoner  with  person  previously  convicted  of  yUsair,  499 
Like  proof  of,  for  same  offence  relating  to  deer,  281 

CONVICTION  (SUMMARY) 

Twopence  damages,  and  no  costs  to  plaintiff  in  action  against  justioes  whose 

conviction  is  quashed,  95 
Summary  conviction,  what,  871 
Is  a  record,  so  defendant  is  entitled  to  a  copy,  897 
Must  be  strictly  accurate  in  form,  872 
More  strictly  held  to  form  than  orders  of  justices,  615 
No  intendment  in  favour  of,  877 
When  justice  resident  n^ar  is  to  act,  876 
Generid  requisites  of  record  of,  873 
The  if^ortMtion,  874 

Statement  of  time  when  exhibited,  id. 
Statement  of  place,  id. 

Statement  of  authority  of  convicting  justice,  875 
Statement  of  information,  on  charge  against  defendant,  876 
Accuracy  required  as  to  names  of  informer,  or  of  owner  of  property 

injured,  877 
As  to  using  words  of  statute,  901,  878 
Description  of  offence,  e.  g.  day,  hour  of  offence,  guilty  knowledge  of 

defendant,  &c.  in  what  terms,  877,  878 
Bad  to  chargQ  two  offences,  878 
Or  to  misrecite  enacting  part  of  act,  id. 

Facts  to  be  charged,  and  not  by  way  of  inferences  or  disjunctives,  877 
Stating  evidence  on  which  conviction  is  fbunded,  879 

Not  sufficient  to  state  legal  result  of  facts  not  set  forth,  t^. 
Evidence  will  support  conviction  whether  conclusion  there  drawn 
from  it  be  inevitable  or  not,  880 
Consent  of  owner,  when  must  be  negatived,  id. 

Exceptions  and  exemptions  in  enmeting  tlmue$,  when  necessary  to  be 
negatived,  and  difference  between  them,  and  dittinet  prwifoeg,  881 
The  iummofu  of  defendant,  or  notice  to  him  of  the  information,  882 
The  appearance  or  nonappearance  of  defendant,  883 
The  am/enian  or  defence,  884 
The  evidence  in  support  of  the  charge,  885 
Should  be  stated  to  be  given  on  oath  in  defendant's  presence,  886 
To  be  set  out  at  length  in  conviction,  887 ;  see  885 
Adjournments,  if  any  granted  by  convicting  justices,  should  be  stated,  889 
T%e  judgment  or  adjudication. 
Of  fine  or  damages,  889-^891 
Must  be  exact  on  every  point  to  which  it  refers,  890 
For  several  offences  and  penalties  in  one  conviction,  890 
In  case  of  joint  offence  by  two  only  one  penalty  accrues,  892 
Abjudicating  distribution  of  penalty,  id. 
When  necessary  to  be  set  forth,  893 
The  costs  should  form  part  of  it,  894 
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lOl^  (SUMMARY)— eon/miMtf. 

Avictiont  awarding  penalties  to  be  retained  to  iewioni»  895 
lalArly  when  appealed  against,  896,  638 

9  may  draw  up  in  form  after  convicting,  and  retnm  it  to  tessiona,  896, 
,  899,37,94 

:>f  coDTiction  demandable  hj  defendant  at  pettf  leaiioni,  897 
immaterial,  if /Ao/  conTiction  is  bad,  and  defendant  conaequentlj  appeals 
is  met  by  an  amended  oonviction,  897,  896 
lat  parties  costs  may  be  given,  898,  895 
ttal  on,  cannot  be  nererMd,  899 

e  csannot  be  compelled  to  enforce  an  erroneons  conviction,  id* 
aijbrm  qfeowHetUm  given  by  3  6.  IV.  c.  23,  899 
tif  order  for  dedueting  eotU  from  penalty,  where  it  amounts  to  5/.,  900 
tng  commitment  and  conviction  together  in  one  form,  873 
iring  words  of  statute  in  conviction,  or  departing  from  them,  901,  902  ; 

878 

8  of  summary  conviction  given  by  statutes  considered,  903 
tion  or  blank  in  form  [A«r«  inaeri  qfenee],  how  dealt  with,  902—904 
usage  in,  when,  will  not  vitiate,  902 
t,  of  enactment  curing  d^eeU  inform,  911 

ic  ting  justices  are  judges,  whether  intent  with  which  assault  was  committed 
B  felonious  or  not,  319 

ot  be  good  in  part,  and  bad  in  part,  873,  892,  903 
•/e,  by  consent  can  be  set  aside  in  part  only,  873,  but  qtuere 
gating  penalties  on,  904 
iment  in,  of  alternative  punishments,  905 

re  no  appeal  is  given  from  a  commitment  is  9X€euiion,  the  conviction 
cannot  be  appealed  against,  905 
sal  against  conviction,  when  given,  899 
>tice8  of,  and  recognisances  to  prosecute  appeals,  906 
parate  notice  requisite  to  each  convicting  justice,  907 
hen  recognizance  supersedes  necessity  for  notice,  id.  630 
>orse  of  proceeding  on  in  court,  907 

nnbUf  fresh  witnesses  can  be  examined  who  were  not  heard  before  con- 
victing magistrates,  907 
^mmitting  appellant  on  abandoning  appeal,  916 
streating  recognizance  in  like  event,  909,  910 
ebearing  of,  947 

djonrniDg  hearing  of  appeal  regularly  entered,  910 
efects  of  form,  how  cured,  911 

Itimate  remedy  on  conviction  affirmed  in  Q.  B.  after  case  argued,  911 
econd  appeal  after  first  appeal  dismissed  as  informal,  910 
[ow  far  a  conviction  protects  the  justice  making  it,  911 
lability  of  justices  after  their  conviction  quashed,  95       * 
tuashing  conviction  at  sessions  for  want  of  form  on  face  of  it,  929 
Jsing  copy  of,  verified  by  affidavit,  on  application  for  habeat  corpui, 

though  certiorari  taken  away,  951,  930 
Leferenoe  to  ascertain  facts,  amount  of  costs,  &c.  id, 
leference  by  consent  of  parties  to  other  justices,  id, 
yosts  how  sllowed  after  such  reference,  when,  910,  645 
udgment  on,  909 

writ  of  error  Ues  on  these  convictions  for  there  is  no  judgment,  948 
icedettii  of  eoHPietione, 
'n  eate  qfaaeauli,  912 ;  see  Absavlt 
h  eaeet  ofalekoieeef  913 ;  see  ALSHOusna 
In  eaaet  qfauetUmSf  914  ;  see  Auctions 
Fbr  offmeie  reloHng  to  deer,  915  ,*  see  Dsnn 
For  tteaUng  doge ;  see  Doo 
Fbr  qfcRMt  reiattng  tofieh,  918 ;  see  Fish 
Foreibh  tniry  end  detainer  qfpremieee  on  view  byjuetieee,  920 

3z 
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CONVICTION  (SUMMARY)— eoMliMMtf. 

For  qf^mem  nUihff  io  wfeiakktf/fmUt  ^ ;  tm  YmamtA 
F^  oftmeei  agauut  fame  tevt ;  we  Gams 
Fbr  oj^mcm  rti^ng  to  Itmi  i  wm  Twmmm 
F^vagrmupi  MeVAO&Aim 
COPULAXlYfi,  218 
COPY, 

Of  indictment,  piiBODer's  right  to,  474,  475 
Of  document,  when  eWdenoe,  529 

If  a  oopT  is  made  evidence,  original  irill  be  ondenM  too,  526 
Wltneas't  manory  oamot  bo  rafreabod  b|^  551 
CORN, 

Severad  from  ftoohoM,  2S9 

CORONER, 

Three  Unda  of,  113 

SembUf  cannot  act  aa  joatice,  89 

Haa  some  dotiea  calling  for  hia  attenduioa  at  aaarioaa,  112 

Fbea  and  traifelling  eipenaaa  of,  to  be  paid  by  order  of  aeaaioD,  coMtpt  in  jaris* 

dictiona  not  contributing  to  covnty  ratea,  113 
By  cnatom,  may  appoint  depmty,  114 
In  bwoogha,  114  ;  see  Bokovoh 

In  London,  Ely,  admiral's  jvrisdiction,  yeige  of  polaooa»  &o.  113 
Haa  jnriadiction  in  wbat  pUeea,  114 

Indictable  fbr  neglect  or  relbaal  to  take  mqoeat  ob  notiee,  434,  437 
To  pay  medical  idtneaaea  and  ezpenaea  of  inq[aeata  immediately  after  it  temi- 

nates,  115,  116 
TniTeUing  money,  113 

Repayment  by  aessions,  and  fee  to  conmer  therairith^  tdL 
Seuions  may  refiise  order  for  fees  In  caaea  where  no  mq«eot  showM  have  bcea 

held,  €,  g,  of  natwnl  thovgh  andden  death,  116, 117 
Inquisitions  and  enaetmenta  fSor  curing  errora  in,  M. 
Giving  notice-  to,  of  violent  death,  434,  487 
IndieimetU  agaaut  eonmirfar  r^fiumg  §9  take  aa  tnfuifjfiss,  437 
Jndietmeni  for  Hnyiag  a  eorpee  qfhr  ffiolemi  death  wUkaat  moHae  la  tei  sear, 

436 
County  justicea  may  assign  diviatona  of  H  to,  7  8c  8  Vkt.  e.  92 

CORPORATION, 

Property  of,  how  laid  in  indictment,  215,  216 

Indictable  for  non-repair  of  bridge  or  road,  398,  400,  414,  n.  and  flir  disobey- 
ing  order  of  sessions,  440 
CORPSE,  see  Buual 

Indieimemt/or  digging  op,  ^c,  393 

Removing  from  grave,  256,  309 

Arresting,  393 

Burying  without  notice  to  coroner,  436 

CORRECTION, 

is  whipping,  when,  859 

COSTS, 

Paying  by  order  of  veatry,  where  paiiah  indioted  for  nst  npairi^g  a  way,  409 
Of  appeal  **  heard  and  deienained,"  658 
Coata  of  the  day. 
When  appellant  givea  and  does  not  countermand  aoliee  of  appaal,  bat  aot- 

withstanding  seeks  to  respite  the  trial,  642, 656,  659,  740 
Or  where  trial  of  feloatf  poatponed  on  aoeomt  of  iUnesa  of  pviaoMr'i 

witness,  470 
Or  where  trial  for  wiiAmagnoiir  poatponed  at  deimdaBt'a  iaafwif  after 
called  on,  id. 
Of  maintaining  pauper  between  judgment  at  aaaaioM  on  appaali  and  jndfBCDt 
on  a  special  caaa  in  Q.  B.,  973 
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MlfHIMMl* 

tceedings  remored  by  certiorari,  970 

pelling  payment  when  order  of  sesiioni  is  conftnaed^n  Q.  B.,  972 
IS  of  felony, 

tthcr  ballt  luefcuwl  or  not,  973 
iileate  of  magittrate  for,  reqnMte,  97% 

lesiea  need  not  be  mukr  neeynfaiinee  In  onfor  to  get  tbelr  ezpentet,  id, 
d  to  proaecutora  in  oertMn  oaaea  of  mikdbmeaiiouv 
ither  bUl  preferred  or  not,  975 
le  miademeanonra  enumerated,  id, 

if  obtaining  order  for  paying  costa  of  proaecntor  and  witneaaesy  976 
irhat  fiind  payable,  where  offence  waa  oommitted  in  borongh  or  other 
jtd  juriadiction,  977 

g  ratea  of  allowance  of  proaeentor'a  ooata^  id* 
Becntions, 

sred  by  special  sessions,  for  not  repairing  highways,  406 
loisance  by  steam-engines  not  empk(|ed  iA  minaii^  smelting,.  &e..976 
isorderly  houses  by  pariah  ofioaiBf  979 
[leals  against  poor's  rate,  id, 

leal  against  eiders  of  reniovid,  whelfaer  pioaaented  after  notice  of  appeal 
ot,  979,  980 

ntaining  pauper  alter  order  of  remoTai  quashed  on  apf^,  9B(f 
ike  order  coi^rmed,  subject  to  case,  982 

lers  of  remoTsl,  the  execution  of  which  is  trntpeadid  by  jnstaoes,  982, 984 
peals  against  allowance  of  oTerseers'  accounts,  and  against  diudtowmice 
ems  therein,  984 
[prant  act,  985 

public  house  licenring  act,  id. 
trehending  offenders,  975 

0  be  allowed  by  sessions,  645,  658 

Qg  of  "  comU  md  damagu  "  in  a  statute,.  972 

ceedings  in  quarter  sessions  are  not  allowed  by  ^  B^  407,  952 

costs  may  now  be  taxed  by  clerk  of  peace,  107 

after  special  case  dispoaed  of  by  confirming  order  of  sessions,  947 

76.  HOUSE  \  see  Shop 

OP  INDICTMENT, 

a  quoMi  a  distinct  bill,  184 ;  see  iNniCTMiirT 

il,  lb9 

cal  jurisdiction  of,  146 

f  gaols,  court  houses,  dep6ta,  fto..  #illila  iMnrmigfaa,  164 
led  portions  of,  annexed  to  wiial  oMMr  counties,  23 ;  see  82,  209 
includes  town  corpomte,  6 
ig  sessions  on  confines  of,  76 

amon  law,  a  felony  oomodtted  pertly  ia  one,  and  partly  in  another,  could 
ried  in  neither,  178 

ment  may  now  be  in  either  of  several  oosntiea.  Ml 
ig  in  one  county,  or  part  of  United  Kingdom,  and  carrying  stolen  goods 
another,  178—180 

out  of  repair  in  one  parish  situate  in  twv  counties,  410 
ies  on  borders  of,  or  partly  in  one,  and  partly  in  another,  l%\^  209 ;  see 

7NDAnT,   ImDICTIHNT 

ies  in  parts  of,  detached  from  rest,  and  surrounded  by  another  owmty, 

,  209,  212 

Ibing  property  of,  in  indictment,  215 

1  lying  in  two  counties,  410 

r  county  in  which  to  indict  for  embezslement,  290 
;y  rates,  1032 

3z2 
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COUNTY  OP  A  CITY  OR  TOWN  (OR  COUNTY  CORPORATE);  lee 
London 

Recorders  in,  5,  6 

Trials  in,  163 

Indicting  in  acyoining  oovntj  at  large,  though  crime  eommitted  and  Tettne  laid 

in  countj  of  dtj,  &c.  163, 174, 175 
RemoTing  capital  offenders  from,  for  trial  elsewhere,  163,  164 
Jurisdiction  over  places  added  to  hj  boundary  act,  165, 166 
Border  and  boundaries  of,  181 
Pining  a  county,  1034 

COUNTY  COURT, 

Power  of  sheriff  for  contempt  in,  99 

COUNTY  RATES,  1032;  see  Cokstablss  (High) 
Appeal  against  rates  in  nature  of,  in  boroughs,  6 

COUNTY  TREASURER,  117,  1032 

His  duty  in  paying  costs  of  prosecutions,  976,  977 

COURT  OP  RECORD,  99, 136;  see  Gsnbkal  Quartbr  Sbssions 

COVERTURE,  575 

CRUELTY, 

To  chUdren,  apprentices,  servants,  or  paupers,  active  or  by  nonfeasance,  314, 

320,  358,  360 
Indictment  agahut  a  miiirHi/br  not  proniding  nrficUni  food  fir  a  wervmU, 

hnping  her  withottt  proper  itarmth,  358 
Againtt  a  v)\fe  for  wUfkUg  neglecting  to  feed  child  after  food  pro/tided  hgkmo^ 

bitttdf  id. 
For  neglecting  to  provide  an  igi}prentice  tf  tender  geare  with  emfdemi  food, 

clothing,  bedding,  and  other  necettariee,  359 
For  crueUy  beating  and  ill  treating  c^prentice  and  keeping  her  from  neeeeearg 

food,  360 
Agahut  overeeenfor  cruelty  to  a  pauper,  361 

CUMULATIVE,  remedy  by  indictment,  310,  360, 

CURTILAGE,  261,  264 

Indictment  for  breaking  building  within,  268 

CUSTOS  ROTULORUM, 

Principal  person  in  session  of  the  peace,  77 

Office  of,  distinct  from  that  of  lord  lieutenantf  id. 

Has  actual  custody  of  records  of  the  sessions,  78 

Origin  of  office,  and  how  appointed,  78 

May  couTcne  a  special  sesrion,  but  not  a  general  session,  16,  62 

Attends  quarter  sessions  by  his  deputy,  the  derk  of  the  peace,  78 

Appoints  clerk  of  the  peace,  but  may  not  seU  the  office,  id, 

DATE, 

Incongruous,  rejected  as  surplusage,  902,  903 

Applying  as  laid  in  indictment,  SMvereidee  ▼.  The  Queen  (in  error),  see  Table 
of  Cases 

DEAD, 

Animal,  stealing,  252 ;  see  Animal,  Cobpsx 

DEAP  AND  DUMB, 
Prisoner,  479,  481 
Witness,  534 
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DEALT  WITH,  183 

DEATH, 

Of  progecntor  does  not  abate  prosecution,  139 
Property  in  goods  of  deceased,  how  laid,  247 
Of  mother  of  bastard,  524,  1022,  1020 

DECENCY ;  see  Indxcbnct 

DECLARATION, 
False,  528 

Against  transabttantiation,  abolished,  86 
In  lieu  qf  mtcramtntal  test,  88 
Voluntary,  before  magistrate,  528 ;  see  EyiDiNcs 
Of  prisoner  accompanying  an  act,  is  evidence,  510 
Of  prisoner  how  nsed  for  prosecution,  496 
Of  dying  persons,  518 
By  rated  inhabitant  is  CTidence  on  settlement  appeal ;  see  Etiobncb,  and 

v.  Hardtoiek,  11  East,  578 
When  made  instead  of  taking  oath,  528 

DEDIMUS  POTESTATEM, 

Writ  of;  see  Justicbs 

DEER, 

Offences  relating  to,  279,  280 

Stealing  in  inclosed  ground,  felony,  id, 

huUetment/or  eowrting,  Sfe.  in  inclosed  pfacet,  281 

Indieimeni/or  eowsing,  SfC.  in  nnindosed  plaui  rfttr  a  ewwietion,  id. 

huUetment/or  aaaulUng  deer*ieip€ri  in  the  eseeuHon  qf  their  dutjft  see  A 

8AULT 

OmcietUm/or  hunting  or  enaring  in  the  unineheed  part  qf  aforett^  ehaee,  or 

purlieu,  915 
Firm  qf  eonnetion  for  having  venieon  in  jiosfcffjoii  withoui  eatitfaetorily 

aeeounting/or  ii,  916 
Fitrm  qfeonmetion/or  eetting  a  enare  in  aforett  to  take  deer,  id. 
Fbrm  ^  eonvietionjbr  deetroging  feneee  qfland  where  deer  are  kept,  917 

DEFECT  OF  FORM ;  see  RmcoTAL  {Btfominatiot^^Oroundi  qf  Appeal)  Indict- 

MBNT 

DEFENCE  OF  PRISONER, 

Counsel  of  prisoner  may  address  the  jury  and  court,  555  ;  see  Baukistbb, 

Dbmvbsbbs 
So  may  party  indicted,  556 
Evidence  in  answer  to  charge,  557 

Drunkenness,  insanity,  infancy,  558 

Coercion  of  wife  by  husband,  559 

Discrediting  witnesses ;  see  Witkxss 

Evidence  to  character  of  accused,  563 
When  a  reply  is  given  to  prosecutor's  counsel,  564 ;  see  Trial 

DEFENDANT, 

Need  not  be  present  in  order  to  a  conviction  for  miidemeanour,  482,  573 

May  address  jury  and  examine  and  cross-examine,  151,  152 

Presence  of,  necessary  on  quashing  order  in  bastardy  by  Queen's  Bench,  1029 

DELEGATING, 

Judicial  authority,  illegal,  644,  659,  909 

DEMISE  OF  CROWN,  226 ;  and  see  Jubticbs 

DEMURRER, 

Law  of,  in  criminal  cases,  457 
Expediency  of,  id. 


1078  ivo£x. 

DEMURRER— con/HMAi. 

Objecdoni  to  indictments  which  wonld  be  cnred  byjnJgment,  can  only  be  taken 

by,  457,  198 
#brM  ^f,  457 

When  to  be  on  parchment,  458 
Replication  to,  tf  . 

If  OTerrnled  in  etpitml  felony  defendant  may  plead  over,  id.  459 
But  jadgment  on  for  the  crown  in  miidemeanour  is  final,  459 
Cannot  in  general  demor  after  haTing  |deaded  to  indiobnent,  459 ;  b«t  nee  458 

DEPOSIT, 

Of  money  on  pretended  wager,  242 

DEPOSITIONS  (nil.  "  Ikiobmatiom  on  Oath,*'  befim  CoMmrmro  MA0ts. 
nATBs,  sometimes  called  Bzamikavioiis), 
Dnty  of  jostioes  to  retom  to  sessions,  19 
Evidenoe  of,  in  general,  in  criminal  cases,  525,  525 
Coanot  be  ved  befere  gnmid  jnty,  174 
Fining  jostioes  for  neglect,  10 

Chairman  eiAmines  on,  where  no  rnnnerl  Ibr  ptosecntiont  152 
Copies  allowed  to  prisoners,  552,  11 
Copying  for  inspection  by  prisonen,  552 
Inspecting  by  prisoners,  553 
How  may  be  vsiedby  prisoner's  connsel,  so  as  not  to  give  reply  to  pi  uaounf  ■>><<• 

DEPUTY, 

lientenant,  884 

Constable,  &€•  principal  liahk  for,  125 

DESCRimON, 

In  indirtment,  if  material,  mat  be  profed,  562 

DESIGN,  503 

DETAINER, 

Of  priaoner  in  order  to  fteah  iaiiaf—t,  195,  821 
Vorcible ;  see  Fftngrau  Mmrmr 


DUIKRENCB  IN  OPINIQN, 

Among  jnstioes  at  sessions,  74,  637,  990 ;  see  AnjouBmiBMT 

DIGNITY, 

PhM  dnke  to  knight,  is  part  of  nam,  203,  204 
How  stated  in  indictment,  uL  213. 

DISCHARGE, 

Of  persons  bonnd  over  to  keep  the  peaee  diovH  be  at  end  of  aearion,  173 
So  of  prisoners  acquitted,  or  against  whom  no  bHI  ptefctied  or  foad*  17X  ^8S« 

587 
Passing  prisoners  on  dischsige*  590 
Money  given  to  prisoners  on  diacharge,  1040 
Feea  on,  aboliahed,  590;  and  see  0  ft  9  Ylet.  e.  114,  In  iMdMk 

DISCHARGING  JURY, 

If  indmlmeut  deariy  bad,  499 

If  priaoiier  or  jnror  ill  or  Inmme,  wttDeaa  abaent,  te.  475,  588 


DISCOUNTING  BILL,  286,  287 ;  see  Embullbmsmt 

DisjUNcrrvE, 

In  indictment,  218 


DISOBEDIENCE, 

To  statnte,  when  indictable,  223,  310 
To  orders  of  jnstioes,  311,  439,  see  101 
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DISORDERLY  HOUSE ;  lee  NuiSANn 

Wife  indictable  aTone,  aa  well  aa  with  hwband,  for  keeptag,  423 
Coiti  of  protecating,  978 

DISPENSATION, 

By  king  prerented,  988 

DISSENTERS,  lee  Mauitaob  (Sbttlbmbmt  bt). 

Certifying  plaoea  of  worahip  to  archdeacon's  coort  or  liiihop,  and  regiitering 

them  at  quarter  leasiona,  170,  1030 
Preachert  to  take  oath,  id. 
May  inaiat  on  registry,  &c.  aa  matter  of  right,  UL 
Stealing  from  chapel  of,  304,  1030 
Ftfrm  rf  indietmmU  for  dutwMng  in  wonJUp,  390 

DISTRESS, 

"  LcTy  ander*'  ia  the  ground  of  complaint,  624 
Effect  of  paying  rent  by,  818 

Rescue  of,  indictable,  and  forms  of  indietment  t  soa  tit.  BbOafs  and  Rbscub 
#Wm  qfard§r  ^f  two  Jtatiem  an  pmiff  mnkHng  UmmU  le  mange  M»  goodi 
/ramdulenify  to  avoid  diitrui,  870 

DISTRICT  BOARDS,  210 

DISTRINGAS ;  see  Outlawbt 

DTSTURBINO, 

Worship  of  protestant  disaentm,  390,  391 

DIVISIBLE, 

Afomonta  in  indietment,  ftOO,  &71,  21B,  223 

DIVISIONS  OF  COUNTIES, 

lor  special  sessions,  18—41  • 

What  are  properly  such,  15 

Altering,  18—21 ;  see  Spboiai.  SssBioira 

Same  Ihaits  may  be  flzed  to  them  aa  to  poor  law  anioBi,  21 

DOG  STEALING,  917 ;  see  new  act  in  AddindM 

DOWER,  834,  839 

DRAFT ;  aee  Cbbck 

DROVER, 

Larceny  by,  243 
Embesslement  by,  286 

DRUNKENNESS,  558 

DULY,  889 

Summoned,  883 
.  Served,  1017 
PrOTcd,  887 

DWELLING  HOUSE, 
What  is,  263 

Ownership  of,  describing,  272 
Occupation  of,  by  aerrant ;  see  Sbbtant 
By  partners,  262 

EASEMENT,  672 

EGGS, 

Stealing,  254 

ELECTION, 

By  prosecutor  out  of  sereral  feloniea  charged,  512,  300 ;  see  169,  171 

In  eases  of  improper  joinder  of  counts  disooTsred  after  jury  charged,  191,  300 
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EMANCIPATION  OF  CHILDREN,  762 
Law  ai  to  ;  aee  SiTTLsmNT  op  Poor 
Stating  in  examination,  &c.,  Addendum  to  725 

EMBEZZLEMENT, 
What  is,  288 
Venae  in,  183,  290 

Paiticnlan  of  chaiye,  delirering  to  prisoner,  284 
By  persons  in  public  serrice,  285 
Felonious,  vis.  by  tltrki  tmd  «tfrMii/«, 
Distinction  between  larceny  and  embezzlement,  284 
Provision  of  7  &  8  6.  IV.  c.  29,  s.  47,  id. 
Circumstances  of  employment,  &c.  necesssry  to  constitute  a  felonious 

bezslement,  285 
Prisoner  must  be  *'  derk  or  serrant "  in  fadt  though  employed  occasionsBy 

only,  286 
Provisions  as  to  indictments  for,  285^290 
Form  qf  indictment  foTf  291 
Charging  three  acts  of  embezzlement  committed  within  six  naontki  of  each 

other,  289,  291 
Particular  of  acts  intended  to  be  relied  on  should  be  deUvered  to  dcfendantv 

290 
Count  to  be  added  for  larceny  at  common  law,  292 

If  the  money  embezzled  was  ever  even  constmctiTely  in  possession  of  the 
master,  taking  it  by  servant,  is  larceny,  id. 
Not  amouktino  to  fblont, 

1.  Misdemeanour  at  common  law,  361. 

2.  Embezzlement  by  bankers,  attomies,  and  agents  made  a  misdemeanoar 

by  statute,  362 

The  act  shall  not  extend  to  trustees  or  mortgagees,  liankerf ,  or  agests, 
in  what  cases,  363 

Enactment  as  to  factors  pledging  fraudulently,  id. 

Proviso,  that  the  act  shall  not  extend  to  party  disclosing  his  guilt  on  com- 
pulsory process,  id. 

Fmrm  qf  indictment  Qgtthut  an  agent  for  emhezzlimg  money  emd  eecmntieo 
placid  with  written  inetruetiona  m  hie  hand,  id, 

EMPLOYMENT;  see  Embbzzlkmbnt 

How  differs  from  office ;  see  Sbttlbmbmt  by  Officb 

ENCROACHMENTS, 

On  highways ;  see  Hiohwats 

ENDEAVOURING,  373 ;  see  Attempt 

ENGROSSING ;  see  FdBB8TAi.UNO 

ENTERING  AND  RESPITING, 

Appeal  in  general,  640  ;   see  AnjouRMMBNT,  Poob's  Ratb 
Appeal  agidnst  order  of  removal,  739 ;  see  Rbmoyal. 

ENTRIES, 

Copy  of,  not  eridenoe,  550 

ERASING, 

Entry  in  court  of  quarter  sessions  record,  936 

ERROR, 

Writ  of,  lies  after  judgment,  so  not  on  summary  conviction,  689,  948 

Lies  where,  though  the  offence  is  laid  in  the  words  of  an  act,  the  indietiBest  ii 

still  insufficient,  198 ;  see  S'rATurs 
Reversing  judgment  of  quarter  sessions  on,  for  excess  of  punishment,  577,  v 

other  cause,  947 
Queen's  bench  has  not  general  jurisdiction  over  sessions  in,  whers  writ  of 

error  does  not  lie,  936,  648 
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ERROR— eon/ jiiicffff. 

Writ  of»  to  reverse  judgment  of  seMions  ii  directed  to  justices,  78 
Clerical»  grammatical,  or  literal  Tariances,  &c.  219 

ESCAPE  AND  RESCUE, 

Escape  from  lawful  custody  when  indictable,  364 

Distinguished  from  breach  of  prison,  365 

Escapes  permitted  by  officers,  id. 

Rescue  by  third  persons,  id. 

Enactments  against  attempts  to  escape  which  are  unsuccessful,  366 

Provision  of  4  G.  IV.  c  64,  s.  43,  as  to  conveying  disguise,  arms,  or  other 

means  of  escape  into  prisons,  367 
Escape  after  sentence  of  transportation,  id. 
Rescue  of  distress  and  pound  breach,  id. 
Indictment  for,  and  evidence  relating  to,  368  ;  see  161 
jFbrm#  of  indictment  againtt, 

Comtabie  for  negligently  permitting  a  person,  arraated  by  a  warrant  on  a 

criminal  charge  f  to  escape  from  hit  custody ,  368 
Two  persons  for  rescuing  from  a  constable  persons  in  his  custody  for  an 

assault,  369 
Pbr  rescuing  goods  distrained  for  rent,  370 
Fbr  assaulting  bailiff,  and  rescuing  goods  qfa  lodger  distraintdfor  rent  of  a 

roomf  id. 
For  rescuing  cattle  taken  damage  feasant  btfore  impounding,  371 
For  rescuing  cattle  from  a  pound  taken  damage  feasant,  and  pound  breach, 

372 
Fifr  rescuing  cattle  distrained  by  hayward  of  a  manor  while  damage  feasant 
on  lanes  and  comnums  qf  manor,  id. 

ESQUIRE,  204 

ESTATE,  SETTLEMENT  BY, 

Law  as  to ;  see  Sbttlbmbnt  of  Poor 

ESTOPPEL, 

By  judgment  of  quarter  sessions  on  appeal^  851— -854 

ESTRAY,  248 

ESTREATS, 

Can  only  be  of  fines,  &c.  imposed  out  of  quarter  session,  and  of  such  forfeited 
Tecognizances  to  appear  or  prosecute  and  give  evidence,  or  answer  for  com- 
mon assault,  and  to  articles  of  peace,  as  chairman,  &c.  direct  shall  be  es- 
treated, 109,  110;  see  605,  995 

Verifying  return  of,  to  exchequer,  110,  111 

Only  quarter  sessions  can  relieve  against  recognisances  forfeited  at  quarter 
sessions,  and  not  estreated.  111 

Of  recognisance  given  on  articles  of  peace  exhibited,  for  not  appearing,  605  ; 
and  see  Rbcoomikancb 

EVIDENCE ;  see  Trial,  Witnbss 

What  allegations  in  indictment  require  to  be  supported  by,  500 

Indictment  for  felony  may  be  supported  by  proof  of  another  and  nanor  felony, 

but  not  of  a  misdemianour,  id. 
What  averments,  as  time,  looal  description,  &c.,  require  proof,  501 
When  it  suffices  to  prove  one  of  two  things  charged,  502 
Variance  between  matter  of  description  and  proof,  when  fatal,  id. 
Affirmative  must  be  proved  by  prosecutor,  id. 

But  negative  need  not,  if  the  affirmative  is  in  defendant's  knowledge,  503 
Knowledge  and  intent  proved  by  prosecutor,  id. 
QnanHty  of  proof  requisite  to  sustain  a  charge,  id. 
Single  witness  sufficient,  id. 
Confession  may  suffice,  id. 
Degree  of  proof— how  far  evidence  of  accomplice  requires  corroboration,  504 
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EVIDENCE— eofi/Mti«<. 

iKfiMf  qf  proof  neoetsarj  to  aoitaiii  a  dwcge,  5IM 
Confetfioiu  ft^ort  nuipiairain,  how  lo  be  taken,  and  irtMi  liiiiiMflilr 
505—508 

How  taken  down,  signed,  and  cautioning  prifoner,  506 

How  proved  in  eTidence,  if  in  writing  or  not,  507 
Confeisiont  made  to  ptraont,  not  beStg  magUtruim^  when  admlidble  and 

how  proved,  508—510 
Indnoement  to  confeia,  509,  510 

Confeuiont  only  eridence  against  party  making  them,  eioepCion,  510 
Whole  statement  or  conversation  to  be  proved,  511 
Omfimng  evidence  to  a  single  friony^  vix.  election  by  prosecutor  of  fslony  on 

whibh  to  proceed,  where  more  than  one  is  eliarged  in  an  indictmsnt,  511 
Otherwise  in  misdemeanonr,  514 

Failures  of  justice  from  misapprehension  of  rule  as  to,  512 
Rule  that  evidence  must  be  relevant  to  issue,  id. 
Froof  of  one  felony  may  embrace  other  offenoea,  id. 
More  than  one  indictment  against  same  party,  513 
Evidence  of  other  ntterings  of  bad  coin  to  prove  guilty  knowledge,  514 
Best  evidence  in  existence  to  be  produced,  515 
Meaning  of  rule,  id. 
What  evidence  of  loss  of  document,  5cc.,  is  necessary  to  let  in  seoondsry 

evidence,  516 
No  degrees  in  it,  515 
Notice  to  produce,  516 
Hearsay  never  sdmissible,  517 
Recent  complaint,  id. 
Dying  declarations,  518 
Previous  declarations  of  the  witness,  id, 
Briiiing  documentary  eMenee, 
Statutes,  how  proved,  518,  and  Addmda 
Poor-law  commissioners,  rules,  orders,  and  r^;uIations  of,  519 
ProclamatioDs,  addresses,  and  articles  of  war,  id. 
The  Gasette,  id. 

Public  books  of  recognised  public  bodies,  id. 
General  history,  id. 
Surveys  and  inquisitions,  id. 
Almanacs,  520 

Records  of  Quarter  sessions  and  other  queen's  ooniti,  id» 
Terriers,  521 
Ancient  maps,  522 
Awards  under  inclosure  acts,  id. 
Corporation  books,  id. 
Registers,  parochial  and  dissenters',  id. 
Heralds'  books,  inscriptions,  &c.,  523 
Sentence  of  spiritual  court,  id. 
Depositions  in  criminal  cases,  523 — 525 
Examination  of  pauper,  as  to  eettleBMnt,  and  btNln  of  loUlm,  te^  US 

Of  a  soldier,  milkiamaB,  mariM,  as.  526 

Of  a  prisoner,  id. 

Certificate  of  a  pauper's  ehargeaUlity,  527 

Copy  of  order,  minute,  te.  of  board  of  p«or  l«r  gotrdint,  ML 

Oaths  and  affidavits  in  oonrta  of  jvstiee,  and  ToinDtary,  M. 
Ancient  deeds,  528 

Copies  of  deeds,  when  admissible,  520 

Private  writings  not  under  seal,  proof  of  fasBdwiMng,  tf. 

Comparison  of  hands,  529,  630 

Necessity  of  stamps  on  documents,  530  • 
Competency  of  witnesses,  calling  snd  examining  wtl 
D^tmdmWt  evidence  m  mmemer  to  a  charge,  557 
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EVIDENCE— cMliiitiMl. 

To  cootndict  or  diwaradit  witnonM,  6&1 

To  character  of  partf  acciued,  563 
Svidmet /or  prtmetiimr  j»  rtpfy  to  that  for  tfat  MOOMd,  564 
Written  agreement  shown  on  cross  examination  to  eiist,  mnst  be  prodaced  by 

the  party  who  called  the  witness  in  chief;  see  Aokmmbmt 

EXAMINATION ;  see  Dnposmom,  Bamotal  (onnsm  or),  WmoM 
Of  pauper  as  to  settlement  not  eridenee,  525 
Except  in  case  of  soldier,  526 
Of  prisoner,  when  read,  and  how  proved  on  criminal  trial ;  see  CoNixaaiov, 

'  Etidsncb 
Of  prisoner,  when  evidence  as  to  setUeoient,  526,  527 
Of  pauper,  upon  remoTal,  how  taken  and  sent  to  parish  of  his  settlement,  734 
Of  deceased  mother  of  bastard,  524,  see  1022 
Of  witness  before  magistrate,  cannot  be  read  or  used  before  grand  jury,  174 

EXCEED, 

Distinguished  from  "be  of"  tfaevahw  of,  254 
"Not exceeding"  891 

]&XCHANOB, 

When  larceny,  243 

EXCISE, 

Licence  for  selling  liquors  and  beer,  &c.  on  premises ;  see  Alshouib 

EXCOMMUNICATION, 

Does  not  incapacitate  witness  $  see  Witkiss 

EXECUTION. 

Describing  ownership  of  goods  taken  in,  256 

EXECUTORS  AND  ADMINISTRATORS,  217,  247 ;  see  Lakowt 

EXETER, 

Trying  oifences  in,  163 

EXHIBITING, 
Lights,  207 

EXTORTION ;  see  Officb 

EXTRA  PAROCHIAL  PLACE, 
Removal  to  or  from,  717,  712 

EXTRACTS,  550,  817 

FAC  SIMILE,  219,  227 

FACTS,  sessions  aro  judges  of;  see  Gbivbbai.  QuAmmn  Sbmioxs 

FALSEHOOD  OR  PRETENCES,  312,  326 ;  seeCBmas  avb  Vauu  PtunMOM 

FALSE  ACCOUNT,  ENTRY,  ace.  288 ;  see  BsnsBLSKXirr 

FAMILY,  931 

FATHER  AND  SON,  &c. 
Same  names  of,  214 
Son  serving  as  juror  for  ih&er,  whish  ]«t  w»  eailsd,  498 

FEAR ;  see  Abduction, 

Stealing  aecompanied  with  pnttlng  in  fear,  267 

FEES, 

Of  justices'  clerks,  91 

Of  clerk  of  the  peace ;  see  Clbbk  of  nn  Fbacb 

Of  coroner ;  see  Cobonbb. 
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VEES—eontmued. 

On  diicharge,  in  feionj  or  misdemeanour,  aboliabed,  1 54  and  see  7  &  8  V 

c.  114,  in  Addenda 
On  dischai^e,  after  acquittal  on  traverse,  591 ;  see  id, 

FELONIOUSLY, 

When  requisite  to  indictment,  195,  196  ;  see  Embbzzlbmbnt 

Fatal,  if  inserted  in  indictment  for  obtaining  goods  by  false  pretences,  333,  gr. 

see  578 
Rejecting,  as  surplusage,  578 

FELONY;  see  Attaindbr,  Labcbny, 

In  point  of  law  scTeral  /ehniet  may  be  charged  in  one  indictment,  189 ;  see 
Elbction 

Should  not  be  charged  jointly  with  misdemeanours,  189,  190 

Definition  of,  234 

What  kinds  prosecuted  at  sessions,  157,  303,  235 

Party  charged  with  may  be  convicted  of  a  minor  felony,  but  not  of  a  misde- 
meanour, (except  of  assault  by  7  W.  IV.  &  1  V.  c.  85,)  500,  321,  583 

Several  felonies  may  be  shown  if  necessary  to  the  history  of  one,  513 

Semb.  after  demurrer  held  against  defendant  in  a  felony  not  eapital,  pntooer 
cannot  plead  over,  458  ;  see  Dbmvbbbb 

(General  punishment  for,  where  none  specially  provided,  580,  365 

Order  of  trial  of  felonies  and  misdemeanours,  473 

FEME  SOLE, 

Using  maiden  name  in  indictment  after  her  marriage,  217 

FENCES, 

Stealing,  ripping,  &c.  metal  fixed  to  private  property  or  as  fence  for  dwdHng 

house,  ganien,  area,  street,  square,  ttc.  270,  272 
Summary  punishment  for  stealing  or  cutting,  &c.  with  intent  to  steal,  275 
CkmvieHon  /or  deiiroying,  where  deer  are  kept,  917 

FEIL£  NATURiE,  238  ^  see  Imdictubnt,  Labcbnt 

FERRETS,  238 

FERRY,  805 

FIGURES, 

Not  used  in  indictments,  226 

FILLING  UP, 

Printed  form  of  notice,  631 

FINALLY  DETERMINED,  628 

FINDING, 

When  the  detainer  of  ffoodi  found  constitutes  larceny,  239 

FINES  AND  PENALTIES, 

Justices  to  pay  over  to  sheriff  before  Michaelmas  session,  and  send  account  of 
to  clerk  of  the  peace,  when ;  see  Justices 

FINE, 

Judgment  of  paying,  in  misdemeanour,  587 

Joint  award  of  one  line  against  several  defendants  bad,  921,  589 ;  see  892 

Except  of  necessity,  as  where  a  vill  is  fined,  101 
Levying  fines  imposed  at  sessions,  589 

FIRE, 

Setting,  to  stack  of  beans,  501 
Fireworks,  421 

nSH  AND  FISHERY ;  see  Anoliho 

Offences  relating  to,  under  7  &  8  G.  IV.  e.  29, 373 


INDEX.  1085 

FISH  AND  FISHERY— coiiilfiwif. 
Indictmenii/br, 

Taking  Jl$h  in  water  a^ommg  or  beUmging  to  a  dwelling- home,  374 

Breaking  dam  o/JUk-pond,  374 

Putting  lime  into  it,  375 
Famu  of  eonmetionejor. 

Tooting  Jleh  in  water  not  adjoining  a  dwelling-koute,  918 

Angling  in  water  adjoining  the  dwelling •houtet  919 

Angling  in  water  not  adjoining  a  dwelling-koute,  920 
Rating  fishery,  674 
CoQTictioii  for  fishing  in  fishery,  880 

FIXTURE, 

Stemliog,  270—272 ;  tee  239  | 

Stealing  by  lodger  from  lodging,  282 

FLYING  for  it,  found  in  old  trials  of  felony,  583,  591 

FORCE, 

Continuing,  effect  of ,  as  to  yenne,  161 

FORCIBLE  ENTRY  AND  DETAINER, 

Offence  at  common  law,  375 

Offence  by  statute,  376 

Detainer  may  be  forcible,  if  entry,  thongh  not  so,  was  unlawful,  id. 

Amount  of  force  requisite  to  establish,  377 

No  distinction  between  degree  of  force  requisite  to  sustain  an  indictment  for, 
at  common  law,  and  by  statute,  id» 

"  With  strong  hand,"  376 

Restitution  can  only  be  had  on  indictment  under  the  statutes,  377 

A  colourable  title  to  the  possession  in  prosecutor  will  suffice,  id. 

In  prosecution  on  the  statutes,  the  prosecutor  is  now  a  competent  witness,  542 

Regaining  possession  to  which  a  party  is  entitled,  378 

By  wife  on  husband's  premises,  t^.  n. 

i^bruM  qf  indictment  for^ 
Forcible  entry  and  detainer  at  common  law,  379 
Forcible  entry  into  freehold  premieee  under  5  R.  H.  e.  8,  id. 
Under  21  Jac.  I.  c.  15, /or  enirg  into  leaeehold  or  other  premieee,  380 

Form  ^conviction  onS  H.  VI,  c.  9,  for  forcible  entry  and  detainer  of  pre- 
mieee on  view  byjneticee,  920 

FOREIGNER ;  see  SETTLvmNT  bt  PARBNTAan 

FOREST,  280 

FORESTALUNG,  380 

FORFEITURE, 

Of  felons,  personalty,  rights,  &c.,  577,  992 

FORGERY, 

Not  cognizable  by  sessions,  158 
Of  a  promissory  note  for  less  than  20t.,  329 

Forged  request  for  deliyery  of  goods  distinguished  from  forged  order  for  pay- 
ing Tagrant's  expenses,  330 

FORM ;  see  Spbcial  Entry 

FORM  IN  STATUTE, 

When  imperatiTC,  28,  907 

FORTHWITH,  318,  629,  641,  644,  906 

FOUNDLING  HOSPITAL ;  see  Skttlbmbnt  bt  Parbntagb 

FRAUD, 

A  fact  to  be  found  by  sessions,  938,  939,  944  ;  see  Spboial  Casb 
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FRAUDS, 

In  tlMWfty  of  tnde»  indicting,  312;  MaCiiBAr 

FRAUDULENT  REMOVAL, 

Of  goods  by  tenants,  869 ;  see  Distwiss 

FREE 

F^ehold,  stealing  things  annexed  to«  239^-272 
Free  warren  or  ciiaae,  382 

FRESH, 

Bill  against  prisoner,  321 
Taking,  245  ;  see  Eboapb 

FRIENDLY  AND  LOAN  SOCIETIES, 

Property  of  friendly  society  how  laid  in  iudJeUiiBUt  for  laiiuij,  216 
Sessions  power  oTer  friendly  aad  loan  weieties,  1087 


FRIVOLOUS  AND  VEXATIOUS, 

Defence  to  indictment  for  not  repaiwig  hii^way,  406^  408 

FROM  AND  TO,  401 

FROM  AND  THROUGH,  id. 

FRUIT ;  see  Vbostablbb 

FRUIT  TREES,  yonng,  276 

GALLIES,  593,  n. 

GAME, 

Steeling  tame  partridges,  te;,  457 

First  oiTenoe  in  nnlawAOly  being  te  imd  ataigfat  with  an  engine  for  destroying 

game  or  rabbits  subject  to  time  months'  imprisonment  on  oonvicfion  before 

two  justices,  381 
Second  offence,  six  months,  id. 

Third  offence,  mitdemetaumr,  punishable  (by  quaitar  SBHioBs)  wifli  transport- 
ation, 382 
Same  law  aa  to  unlawfully  tafciag  game  or  rsbbita  on  pid^  road  or  path  or 

its  sides,  or  outleta^  or  gataa  opening  into  it,  384,  387 
Powar  of  apprehending' irffondara,  and  punishment  of  resistaBoe,  308 
Former  convictions,  how  proved,  id. 

Meaning  of  the  terms  <*  night,"  and  «  game/'  in  the  act,  383 
Offence  where  three  or  more  go  together  «/  night,  any  of  them  being  anaed, 

cannot  be  tried  at  sessions,  id. 
AU  prosecutions  to  be  within  twelve  months,  id. 
Gamekeeper  may  apprehend  poacher  without  giving  notice  of  hia  purpose,  386, 

387 
Fbrm  qf  indietmeni  at  ieuiong. 

For  iaiimg  gameor  rtibHti  by  night  ^  qfttr  two  eonmetiomt,  or  tit  emim'iHfl^ 
with  gun,  net,  or  engine,  for  pmrpoee 4if  dmtrojfing  gmne,  itf. 

Far  (ueaulting  owner,  occupier,  gamekeeper,  or  eenimt,  Sfc,  385 

Where  drfendant  oteaped  from  the  land  and  waopmmod,  id. 
Killing  hares  and  conies  in  tiie  night  time  in.  breeding  groundat  387 

Fbrm  qf  indictment  far,  388 
Precedents  of  summary  convictions  for  offences  retatfng  to,  ^^ 

For  a  firet  offence,  under  9  O.  IV.  c.  69,  in  being  tn  a  dooo  at  night  aatb 
an  engine  to  deetrog  game,  924 

For  a  eeeond  qffenee  under  tame  eeetiam,  925 

Far  third  offence  on  7  Sf  S  G,  iV.  e.  29,  ff.  30,  fir  taking  harae  or  comef  a 
breeding  grounds  in  the  dag'time,  id. 

On  eame  iection,for  setting  tnaree  for  taking  haree  or  coniee  tn  warreM  9f 
breeding  grounds,  926 

Fbr  tra^aming  on  land  impnrsM^gaam  or  woodeoche,  9ft.  9tO 
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dhnud. 
Jkiiiing  game  witktmi  a  ciri^emiti  927 

«  dog,  gun,  9(e,for  kiUlmg  game  wUkemi  eerHfltaie,  id.  lee.  929 
on  §mira'-p€toekkU  tMf/t  qfa  numor  In  jnirfiitf  q^  comet. 


To   certiorari  lim  to  maoro  ommcdoiiB,  Ace.  on  €hmie  Act  (1  &  2  W.  IV. 
^  o.  32),  929 

^bargpe  in  infomiation  on  Game  Act  for  tret|>au  need  not  be  on  onth  of  in- 
Tormer  or  proeeentor,  920 


f^indietmentfor  auakUiMg*,  moAbsault 

.Fbf-ffe  i^  indictment  J^  ateauU  on  aeanmt  f^\  tee  Assaitlt* 

^ING  HOUSES,  217,  427,  ei  Mg. ;  see  NuiaAMCB 

3L*  AND  GAOLER ;  see  Bq&ouoh  Gaols,  Bscafx  and  Rbicub,  House 
ov  CoBnscnoN 
'I>T(ity  of,  to  attend  ieaaions,  and  wlien  there,  118 
Jovimal  to  be  kept  by,  and  produced  at  Msalons,  id. 

To  make  report  of  actnal  state  of  prisons  at  sessions,  and  answer  enquiries,  118 
Certificate  as  to  compliance  with  prison  rules  to  be  declared  by,  at  sessions, 

119 
Yearly  return  by,  of  state  of  prison,  »<f. 
Most  send  calendar  of  prisoners,  and  their  sentenees,  to  secretary  of  state  after 

each  session,  119 
Mast  deliver  to  sessions  calendar  of  his  prisoners  in  house  of  oorreetion,  120 
Power  of,  in  house  of  oorreetion,  as  gaol,  id. 
Salary  and  annuity  to,  when  superannuated,  1016 
Gaol  sessions ;  see  Borough  (Gaols) 
Ihsties  of  quarter  sessions  ss  to,  1088- 

a^ARDBN ;  see  Vsostablis 
SAS  WORKS,  RATING ;  see  Poor's  Rata 
GATE  ;  see  Fsncbs,  Curtilasb 
GELDING,  223 

GENDER,  222,  223 

GENERAL  ANNUAL  LICENSING  MEETING  ;  see  Alrhouss 

6ENERA.L  ISSUE, 

Justice  JQsti^ng  under ;  see  Justicb 

GENERAL  SESSIONS  OF  THE  PEACE ;  see  Gsnrrax.  feariet  Srbsion 
Definition  of,  64,  61,  71 

Are,  in  common  parlance,  same  as  quarter  sessions,  71 
Only  kind  of,  usually  holden,  is  general  ^iisrtfsr  sessions,  except  in  MiddleBez, 

61 
Original  intermediate  general  sessioii  in  MiHiHesOT»  61,  62 
By  whom  and  how  conTened,  62 
A^joarniDg,  id. 

Precept  to  sheriff  necesssry,  62,  63 

Arm  (^precept,  68 

Bat  if  parties  attend,  though  without  precept,  proceedings  Talid,  63 

Precept  for,  can  only  be  superseded  by  writ  out  of  chancery,  «J. 
Whether  two  general  sessions  mag  be  holden  in  a  county  at  the  same  time,  id, 
CooMqueoces  of  improperly  mult^ying,  til. 
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QENERAL  QUARTER  SESSIONS  OF  THE  PEACE, 
Described,  and  its  jurisdiction  stated,  63 
Words  in  statute  "  general  or  quarter  sessions,*'  mean  gMmrier  sessions  ss 

jyneMyiNoiit  with  general,  even  where  general  sessions  are  also  held,  661 
Is  not  of  inferior  jorisdiction,  63,  64,  73  ;  see  377 
Is  a  court  of  oyer  and  terminer,  but  not  for  all  purposes,  64 
Act  limiting  and  fixing  its  criminal  jurisdiction,  157  ;  see  235,  and  Jubjsdic- 

TION 

In  Middlesex  haTC  a  special  commission  of  oyer  and  tenniner ;  see  Midblsssx 

Proceed  on  indictments  at  common  law  making  continuances  on  record,  75 

Sicui,  in  penal  or  ciril  matters  placed  within  their  jurisdiction  by  statute,  73, 75 

Its  jurisdiction  under  highway  and  local  acts,  id. 

Are  judges  of  record  as  to  granting  restitution  in  forcible  entry,  377 

Are  judges  of  facts  to  exclusion  of  queen's  bench,  751 

At  what  times  county  quarter  sessions  are  directed  by  statute  to  be  held,  64, 941 

May  be  held  at  other  times  than  those  directed,  65 

Easter  sessions,  how  moveable,  66 

Held  in  whole  week  after  day  fixed  if  it  fall  on  Sunday,  66,  67 

When  holden  in  London  and  Middlesex,  67,  61, 62 

When  holden  in  Westminster,  67,  68 

Form  rffTWfpt  io  iher^Jbr  ntmmommgt  68 

Farm  qfwarrami  ^f  sheriff  theretm,  69 

Form  qfhii  return  to  procen  for  ngwrnonwiy,  with  Panel  qf  grand  and  peitf 

juron,  57 
When  may  discharge  parties  arrested  on  dvil  process,  100 
Style  and  caption  of,  71 
Caption  of,  a4)oumed,  id. 

Caption  of,  in  borough  need  only  name  the  recorder,  71 
Hour  and  formality  of  assembling,  168 ;  see  JamsDiCTioir 
Duration  of,  74 

Court  may  alter  their  judgments  during,  but  not  afterwards,  74,  620,  933 
When  session  lost  by  absence  of  justices,  74 
Whether  a  general  session  held  subsequently  for  general  purposes  is  good  9$  a 

quarter  sewion,  id. 
Considered  in  law  as  one  day,  id,,  620,  933 
A4ioumment  of,  and  adjourned  sessions,  74,  76 
Forme  ofeniriee  qfa^oummenie  of,  655 
Places  of  holding,  for  counties,  76 
May  fine  or  commit  for  contempts.  99 
But  cannot  attach  for  contempt,  id. 

In  boroughs  having  grants  of  separate  courts  of  quarter  sessions ;  see  Bobouobs 
Time  of  assembling  to  be  before  noon,  that  oaths,  &c.  may  be  taken,  168 
Proclamation  qf,  id, 
SUtutes  directed  to  be  read,  169 
Oaths,  &c  id. 

Registering  dissenting  places  of  worslup,  170 
Certifying  dissenting  teachers  at,  id. 
Calling  over  constablea  at,  122,  169 

May  transmit  indictments  to  assises  without  certiorari,  when,  160 
Dividing,  185 
Indicted  party  bound  by  reoognisanee  to  spposr  at,  has  all  the  sessions  to  appear 

in,  230 ;  see  142 
Course  of  hearing  business  at,  186 

How  adjournment  of,  should  be  made ;  see  Aojovbkmbnt 
Record  and  minute  book  of,  520 
Termination  of,  933 
Reference  by,  to  judge  of  assise,  or  to  queen^s  bench  in  cases  of  appeal ;  see 

Spbcial  Casx 
Have  no  such  reference  to  queen's  bench  on  indictments,  458 
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GENERAL  QUARTER  SESSIONS  OF  THE 

Judgment  of,  in  chril  cases  sent  there  to  be  tried  by  s  jnry  under  Ute  actSi  440  ; 

€,  ff.t  appeal  against  stopping  a  way,  862,  865 
Subsequent  remoTal,  how  sffected  by  their  conftrming  or  quashing  order  of  re- 
moval on,  851,  856 
Must  find  fiicts,  with  the  oondusion  they  draw  from  them,  not  evidence  of 

them,  in  order  to  condnde  the  queen's  bench,  937 
Finding  of,  on  facts,  will  conclude  that  court,  937,  939,  943 
Special  order  of,  is  ^iMst  special  verdict,  937 
Excess  of  punislmient  by,  is  error,  577 
Miscellaneous  matters  within  their  jurisdiction :  viz. 
Chapels  of  dissenters  and  Roman  Catholics,  170, 1030 
County  bridges,  1030 
County  rates,  1032 
Appeals  a^^nst  them,  1033 
Notice  of  appeal,  1034 
Hearing  of  appeal,  1035 
Judgment  and  costs  of  appeal,  id. 
Effect  of  eeriiorari  on,  id. 
Inspecting,  1036 
Transacting  business  respecting,  in  open  court,  id. 
Friendly  and  loan  societies,  1037 
Gaols,  1038 
Highways,  1040 
Inclosnres,  1041 
Lunatic  asylums,  1044 
Polling  places  at  county  elections,  1045 
Shire  halls,  1046     * 
Theatres,  licensing,  id, 
Vagranti ;  see  Vaouant 
Weights  and  measures,  1047 

GENERALITY  OF  CHARGE, 

Of  keeping  a  brothel,  gaming  house,  &c.  425 

GENERIC  TERMS, 
As  sheep,  &c.,  223 
Utensil  or  fixture,  272 
Pulse  or  com,  includes  beans  or  barley,  251 

GENTLEMAN,  204 

GLASS, 

Farm  qfimdietment/or  fevering  and  eteoHnff/rom  houee,  271 

GLEANING,  248 

GRAMMATICAL  ERRORS,  195 

GRAND  JURY  AT  GENERAL  AND  QUARTER  SESSIONS ;  see  Jurors, 
Prbskmtmbnt 
At  quarter  sessions  have  same  qualifications  as  petty  jurors,  127,  171 
Seetu,  at  assises,  134 
By  what  process  summoned,  id. 
Calling  their  names  at  sessions,  171 

How  party  accused  may  object  to  them  for  being  aliens,  idiots,  attainted,  id. 
Reforming  panel  of,  containing  improper  persons,  id. 
How  parties  claiming  to  be  exempted  should  apply,  id. 
Number  sworn,  not  less  than  thirteen  nor  above  twenty-three,  172 
#bnM  ^foaih  adnmustered  io,  id. 
Chairman's  charge  to,  id. 

Calling  witnesses  who  are  to  give  eridence  before,  173 
They  must  be  sworn  in  court,  174 
Contumacy  in  refusing  to  be  sworn  to  give  evidence  before,  146 
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GRAND  JURY  AT  GENERAL  AND  QUARXBR  SEgaMaW    inmmai 
How  bills  deMfcnd  to,  174 
Dntiei  of,  175 

In  eeatnl  eriailiMl  ooart,  178 
Jurisdiction  is  confined  to  offences  completed  wiUiia  tktar  com^,  te»a(  177 ; 

■ee  VsHUB 
Offences  on  borders  of  oomntJes,  or  btgaa  jasaopiadc— plslsd  in  waddmtf  181 
On  jonmies  or  ialmd  wiygcs,  tt2 
ReceiTers  of  stolen  goods,  emheiiiiiWBit»  ISS«  18S 
May  by  statate  find  bill  in  offence  oonaiktod  in  intthig  CMatf,  ISS 
Mode  of  sending  acoonpttes  bofon  thsss,  174 
Deliberation  of,  IS^ 
Secrecy  of,  id. 
Sitting  in  open  court,  id. 
Larceny  in  one  county  or  part  of  MngrtoM,  md  amyiag  itolea  goods  bits 

anotber,  178 
Maif  allow  prosecutor  or  attorney  to  marshal  wldmioa  addnced^befoc  tbeoit  183 
TweWe  must  concur  in  finding,  71«  184 

Form  and  manner  of  finding  and  throwing  out  bitty  184 ;  see  22B 
May  find  a  bill  on  one  or  more  counts,  and  throw  it  out  on  olhHit  but 

find  it  as  to  part  of  a  eamatf  184 
Discharging  and  re-assembling  them,  U, 
Court  may  order  a  second  to  be  couTcned  and  swcmh,  id. 
Prosecutor  must  not  depart  wiUiout  leaTC  till  after  ilisiliiigw  ot,  174 
Form  of  their  presentment  in  indictment,  187 
Discharging  prisoner,  if  bill  thrown  out,  185  ;  Ms  174 1  Ms  JonQMBi 

DiSCHARGK 

Should  not  be  on  petty  jury,  487  * 

GUARDIANS, 

Of  poor,  describing,  in  indictment,  215,  256 

Of  MMoii,  &c.  distinguished  from  guardians  of  jMrM,  ilMnAms  to  734 

Signing  notice  as  OTorseers,  744 

GUEST, 

At  inn,  264,  244 

GUILTY  KNOWLEDGE, 

Must  be  made  out  by  prosecutor,  503,  514,  877 
In  receiving  stolen  goods,  299 
In  coin  offences,  343,  345 

HABEAS  CORPUS,  587 

Where  cer$i9raH  tikes  timff  8frl 

HABEAS  CORPUS  AD  TESTinCANDUM, 

How  obtained  and  served,  and  iUform,  148, 149 ;  saa  145 

HACKNEY, 

Carriage,  240 

HAIR;  see  AMAtHLY 

HALVES  OF  BANK  NOTES, 
Describing,  259 

HANDWRITINOr 

Proof  of,  529 

HARBOURING, 
Felons,  294 

HARD  LABOUR, 

First  introduced  by  5  Ann,  c.  6  (A.D.  1706),  7  Ad.  ft  B.  585 

In  larceny,  257 

When  inflicted  for  felonies,  id,,  580 

When  for  misdemesnours,  581 
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HAULM»  253 
HAWK,  240 
HAYWARD,  372 

HEARING, 

Qfappeal,  what,  648 

HEARSAY  BVIDBNCB, 
Not  admiMlUe,  »17 

HERALD  AND  BOOKS,  523,  203 
HIGH  CONSTABLE ;  lee  CoNSTAna 

HIGHWAYS  ;  lee  Numancbs  to  Highways 

Qaeen's  highway,  why  so  called,  and  Tarietiss  of,  996 

What  is  a  public  way,  id. 

Dedicating  to  pnblie,  id. 

No  dedication  can  be  to  a  limited  part  of  public,  398 

Obstructing,  311,  312 

Special  sessions  for,  15,  S8 

Snrreyors  of,  annuafly  eleotod  in  tostij  on  25th  Mareh*  39 

Omission  to  elect  surveyor,  id. 

District  >unreyor,  and  forming  parishes  into  dlstrlets,  40, 1040 

Surveyor's  yearly  return  of  state  of  roads,  bridges,  fte.  ftc.,  41 

His  annual  accounts,  id. 

Lands  given  to  maintain,  how  may  be  let,  42 

Materials,  id. 

Parish  bounds  passing  across  or  through  middle  of,  44,  410 

Cutting  hedges  and  lopping  trees,  46 

Proceedings  at  special  session  if  highway  o«l  of  repair,  id. 

Justices  may  direct  indictment  where  obligation  to  repdr  la  dtaputed  {  the  costs 
to  be  paid  out  of  highway  rate,  47 

Roads  newly  made  or  oontinned  by  inetosnro  eonMnisskmers,  48 

Applying  highway  rates  to  repair  turnpike  roads,  id. 

Process  against  a  parish  on  indictment  for  not  repairing,  229 

Set  out  by  inclosnre  oommissioiiers  when  adopted  by  iwrishes,  400 

NuissDoe  to,  by  not  repairing,  must  be  stated  ad  ce—imiit  noemmtmtwm ;  see 
NuiSANcn 

Where  bound  to  repair  rosd  In  one  county,  f«Ks«e  tmurm  of  land  in  another  ; 
see  NuiSAKCB 

Widening,  411 

Narrowing,  417 

Polling  down  house  or  stall  erected  on,  or  minous  near,  417 

Plea  of  liability  to  repair  roMone  tmmrm  or  dswtirw,  id, 

Fbrmg  ^huUetments/or  not  rtptaringt  or  for  ob$iru§iimgpark  mdprimt  wt^r 
or  for  carrying  on  trntpAo/etoins  ifidti  near  tog  see  NuiBANcaa 

New  system  of  stopping  and  diverting,  861 ;  see  38 

Applicatloa  to  justloes  by  vestry  or  private  perron  in  order  to  stopphig  high- 
way, 862 

View  of  highway  by  Justiees,  id. 

Notices  of  diverting  or  stopping  It,  id. 

Certificate  of  justices,  that  proposed  new  highway  Is  nearer,  or  mors  com- 
modious to  ^e  public,  with  plan  of  highway,  id. 

Lodging  certificate,  plan,  &c.  with  dark  of  peace,  enrolling  and  inspoetlig 
same,  863 

Including  different  highways  in  one  order  or  certificate,  864 

Quarter  sessions  may  confirm  certificate  for  diverting  mora  highways  tiua  one, 
wholly  or  in  part,  id. 

Appeal  against  such  certifioate  by  parties  grieved,  by  stopping  or  diverting  the 
way,  864 
Ten  days'  aotlee  of  appeal  to  surveyor,  805 
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HIQHWAY8— 4i9»M2f— eoftlJniMil. 

Jury  to  determine  whether  new  wey  is  nearer  or  more  commodions  to  pub- 
lic, fte.  865,  866 
Cotti  in  tnbh  appeals,  866 
Where  no  appeal  is  made,  or  if  appeal  dismissed,  old  way  may  be  stopped  by 

sessions,  866,  867 
Bat  not  till  the  new  one  is  in  repair,  except  the  old  one  be  nseless,  867 
Parties  liable  to  repair  old,  shall  be  liable  to  repair  new  highway,  id, 
Certiortari  taJcen  away,  ezospt  sessions  state  a  spedsl  case  on  appeal,  id, 

HIRING, 

Ftandolent,  in  order  to  steal ;  see  Labcbmt 

HIRING  AND  SERVICE, 

Settlement  by ;  see  Ssttlbmbnt  of  Poob 

HOLDING  OVER  LANDS, 

Regaining  poasession  by  landlord,  379 

HORSE, 

Stealing,  157 

When  taking  away  a  horse  after  dealing  for  the  aale  or  hire  of  htm  may  amooBt 

to  larceny,  241,  el  Mf. 
Taking,  in  order  to  ride  a  jonmey,  247 
Killing,  to  prevent  identification,  ia  larceny,  247 

HOUR, 

Of  committing  offence,  208 

HOUSE-BREAKING. 
Offence  deacribed,  261 
Indictment  for,  and  fmniikmeni,  262 
Bnilding  broken  mnat  be  a  permanent  one,  263 
What  user  constitntes  a  dwelliog-honse,  id. 
Honae  divided  into  chambers,  work  places,  shop  part,  and  dwelling  part,  tf. 

264 
House  within  cartilage,  264 

Local  deacription  of  honae  neceaaary  in  indictment,  265 
Breaking  a  honae  may  be  actual  or  conatructive ;  instances,  id.  266 
Entry,  what,  266 

Need  not  be  simultaneous  with  breaking,  id. 
Taking,  though  momentary,  mnat  be  actual,  id. 
May  be  charged,  though  entry  waa  by  night,  id. 

Breaking  and  being  in  a  dwelling-houae  with  Intent  to  steal  goods  is  a  mis- 
demeanour, 261 ;  see  Larcbny,  Sru aiding  in  a  Dwuxmo-Houas 
Indictment  far  brcakimg  a  dweWng'kxmH  and  etcaUng  thereby  262 

HOUSEHOLDER,  430 

HOUSE  OP  CORRECTION, 

Keeper  of,  to  attend  session;   see  Imfkisonmbnt,  Juoombut  and  IHs- 

CHABOB 

And  to  deliver  calendar  to  justices  of  persons  committed  to  hu  costody*  120 

Removing  prisoners  for  transportation,  id, 
Accuaed  may  be  committed  to,  before  trial,  119 
Aa  well  aa  after  conviction,  120 

HUNDRED, 

Liability  of,  to  repair  bridge,  412 

HUSBAND  AND  WIFE ;  aee  Wifb 
Instances  of  their  identity,  in  law,  195 
Not  witneaaea  for  or  againat  each  other,  except  in  injuriea  inflicted  by  one  oa 

the  other,  aa  bigamy,  &c. ;  aee  Witnbss 
Wife  not  witneaa  for  priaoner  indicted  with  her  husband,  id. 
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HUSBAND  AND  WIFE— coii/tfiiieJ. 

Wife's  immunity  for  crimes  committed  in  presence  of  hiuband  on  groand  of  his 

supposed  coercion,  559 ;  see  204 
Proof  of  corertnre  when  nsed  as  defencci  561 
Wife  taking  husband's  goods,  560,  246 

Uttering  bad  money  by  wife  in  husband's  presence,  560 ;  see  344 
Wife  forcibly  entering  husband's  house,  379 
Adultery  of  wife  excuses  husband  for  leaying  her  ehaigeable,  609 
PrcYenting  separation  of,  on  remoyal  as  paupers,  714  ;  see  Rimoyal 
Stealing  goods  from  wife  lifing  apart  from  husband,  216 

IDEM  SONANS,  196,  213 

IDENTITY  OF  PRISONER, 

Pointing  out  prisoner  to  prove,  543 
Charged  as  preyiously  conTicted,  how  proved,  499 
CoUi^al  issue  of,  tried  instanter  in  other  cases,  474 
Proving  identity  of  party  to  deed,  •5 1 6 

IDLE  AND  DISORDERLY  PERSONS ;  see  Vagiiant 

IMMEDIATE, 

Is  not  forthwith,  633,  629 ;  see  Foathwith 

IMMEMORIALITY, 

Of  burden  of  repur  sufficient  consideration,  412,  415 

IMPERATIVE, 

Words  in  act  when  construed  as,  707 

IMPRISONMENT, 

May  be  in  house  of  correction,  586 
Changing  place  of,  587 

Additioiud,  of  party  already  imprisoned  on  sentence  for  another  crime,  585 
Power  to  imprison  before  transportation,  in  house-breaking  and  stealing 
therein,  abolished,  586 

INCAPACITY;  see  Witness 

INCLOSURE,  1041 

As  to  roads  made,  set  out,  or  adopted  by  commissioners  of,  48 ;  see  Nui* 

8ANCI8  TO   HlOHWATS 

Copy  of  inclosure  award  how  far  evidence,  112,  522 

Awards  under  inclosure  actS)  522,  122 

In  p.  122,  4  &  5  W.  IV.  is  printed  by  mistake  for  3  &  4  W.  IV. 

Appeals  under^  625,  ei  $eq.  1043 

INCORRIGIBLE  ROOUES, 

Description  and  punishment  of;  see  Vageant 

INDECENCIES, 

1.  Offences  against  religion  and  public  worship,  389 

ItuUcinumtfor  an  open  prqfanaiUm  f^  ike  LortTe  day  by  keeping  ekftp,  389 

Fiir  OBMoultinff  and  oMruetiny  a  clergyman  at  ajkneral,  id. 

Far  dietvrbing  a  di$$enting  congregation^  390 

For  ineulting  ajmiice  in  ike  execution  ^ki»  office ,  392 

2.  Offence  against  public  decency 

Form  t^  indictment /or  digging  up  and  taking  a  dead  body  from  ckurckyard, 

393 
For  preventing  ike  interment  of  a  corpee  by  arreeting  ii^  id. 
For  keeping  a  common  brotkei  or  diiorderiy  komee:  see  Nuisance 
For  batking  publicly  near  public  wage  and  koueee,  393 
For  indecent  exposure  qf  tkepereon,  394 ;  see  608 
Indecent  exhibition,  picture,  &c.,  is  act  of  vagrancy,  608 

INDICTMENT;  see  Trial 
Finding  bill  how  proved,  72 
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INDICTMENT— con/tmMtff. 
Wbat,  187 

When  bill  beoomei  indictment,  id. 
Of  needless  length,  107 
Should  chaige  the  highest  offence  the  erideoce  will  eovBr«  192 — 19& 

For  psity  may  be  oonTioled  «f  miaor  oftnee  aader  thnt  iidh  t^Mti  «L 
Joinder  of  seTcral  offenders  and  offeooes  in,  187*  ef  Mf  • 
Persons  gviky  of  offnees  eseeatSeUy  diatact  in  their  iiatan»  caanoC  be  iobtij 

indicted,  188,  189 
ScTeral  felonies  or  serersl  aiadenanioan  may  bt  laid  Ib  one  Indictmaiit,  sad 

against  several  defendants,  189 
Bat  if  indictment  is  for  felony,  conviction  for  miademeanoiir  camot  be  lap- 

ported,  572 
Test  whether  offences  can  or  cannot  be  joiaed,  190 
Felony  and  misdemeanour  eanooit  be  joiaed,  lit. 

A  bill  may  be  preferred  for  a  raiademeaaow  after  wq^dttal  far  the  mm  of- 
fence improperly  charged  as  felony,  193 
Qoashing, 

Before  plea,  477,  72,  202 

After  plea,  when,  189,  499 
For  want  of  jarisdiction  in  sesrions  to  try,  l(n 
Election  by  prosecutor  of  charges  in,  191 
Offences  charg^  in,  must  be  of  sasM  duradar  aad  dogree^  b«t  aead  aat  be 

snbject  to  same  panuhment,  189 
In  practice  nsnal  to  charge  one  offence  in  aereral  coonts,  190 
Should  be  for  the  largest  offence  the  evidence  will  establiah,  19S,  S05»  590, 321 
Amount  of  certainty  required  in,  195,  196 
On  penal  and  other  sUtntes,  220,  310,  226 
Describing  offence  in  words  of  statute,  195 
When  insnffident,  197, 198 

Seeond  indictasent  for  same  offeaoe,  <diarglng  it  differeBtly,  lOS^  231 
Detaining  prisoner  till  fresh  bill  found  at  Mme  saastoni,  19S 
Course  if  grand  jury  discharged  before  second  bill  can  be  preparedt  193 
General  requisites  of,  194 
JudfffmeHti  on,  are  not  to  be  reversed  for  certain  defects  tammaa/btd  (7  O*  !▼• 

e.  64,  a.  20,  21),  196 
Why  tfais  enactment  is  of  little  use  in  practice,  198 

Defects  cured  after  verdipt  by  7  G.  IV.  c.  64,  mnat  be  takes  on  dtmmv,  tf* 
Of  the  words  "  said,"  "  aforesaid,"  <<  aame,"  '*  there,"  196 
Surplusage,  clerical  errors  in,  id. 
Recitals  in,  199 
Alleging  intent  in,  id. 
Chief  points  in  framing,  199,  et  seg. 

1.  Commencement;  i,  e.  statement  of  venue,  and  prese&tnent  by  gmid  jar;. 
199—202 

Effect  of  one  county  in  margin,  another  in  body,  202 

2.  Description  of  party  bp  wkom  offence  ia  charged  to  have  bean  ooaadtted,  202 
His  christian  and  surname,  title,  id.  203 

If  inhabitants  of  county  or  pariah,  202 
Addition  of  "  degree  or  mystery,"  203 
*' Mystery,"  what,  203,  205 
Several  defendants  with  same  additionst  204 
Addition  of  place  of  residence,  205,  206 
Error  in  addition,  how  operatea,  206 

3.  Statement  of  Imm  when  offenoa  waa  coaunitted,  207 
Of  reign,  207,  225 

Hour  of  committing  It,  208 ;  see  Tnn 
Repeating  to  every  material  fact,  212 

4.  Statement  of  place  where  offence  committed,  209 
Omission  of  such  place,  fatal  on  arrest  of  judgment,  194 
In  margin,  200 
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RepettiDg  to  srerr  ■ntnial  faoty  21.S 

Oftiiiii  wwBMJItfld  in  •  puet  of  a  omi^  detMhed  firom  f«ift»  209,  Sll»  212 
Or  in  A  pariih  dtnated  in  moM  thaa  one  eonatj,  212 
Eibet  of  Btiting  non-eikking  plaoa.  ii  to  (ive  ploA  in  ■bateniflnt  where 
-offence  doee  not  require  local  description,  211,  212 

5.  DenriptuA  of  pnrty  ti§aimgt  wkoce  penm  or  piupeity  the  oitaoe  wfli  com- 
mitted, 213 

If  neh  partjr  cninot  bo  niftekcBt  the  deeeription  eniliflee,  id. 

Joint  owners,  joint  stock  companies,  partners,  commisdonen  of  tnmpike 

roads  or  sewers,  OTcrseers,  guardians  of  poor,  &c.  215 
Special  propertr  of  stolen  goods  in  the  qneen,  bailees,  servants,  parents,  &c. 

216 

6.  Statement  of  the  offence  itself,  the  cov^ncr  deUeti,  217 
Must  allege  a  specific  act,  and  explicitly,  id. 

Must  not  be  in  diqnnetiTe,  altematife,  or  by  way  of  reeital,  bat  may  be  in 

copnlatiTC,  218 
Nor  need  not  proTC  offence  to  the  whole  extent  laid,  218,  223,  500,  502 
Repugnancy  in,  218 

Terms  of  art  employed  in,  at  common  law,  219 
Pleading  written  instruments,  id. 
t  Charging  offences  in  indictments  on  statutes,  220  • 

Statement  of  sex,  gender,  number,  quantity,  yalue,  life  or  death,  8bc.  of  the 

goods  stolen,  and  of  the  prosecutor's  property  in  them,  222,  251,  e/  Meg.  ; 

see  Larcbnt 
If  stealing  scTcral,  e.  f,  nine  artidea  is  alleged,  proof  of  stealing  oat  soiBces, 

194 
Intent,  how  alleged,  223 

Alleging  and  proving  prmriomi  emtneHon  of  piisoner  for  isfamy,  224 
#brm  ^smekprtPiomM  eoneicftoii,  249,  n. 
Imdietmenijin'  9mb9eqmiU f&kmy  qftmr  fremom  eonMclto,  S49 

7.  Statement  of  the  manner  of  committixig  offence,  225 

8.  Conclusion  of  indictment. 

At  common  law,  225 

On  a  statute,  226 
Caption  of;  see  Caption 
General  poimiSt 
Indictment  to  be  engrossed  in  words  at  length,  227 
And  indorsed  with  witness's  names,  288 
How  found  and  returned,  or  thrown  out  by  gmnd  Jury,  id. 
Amending  matter  cvf  form,  id. 
Filing  it,  when  found  unnecessary,  id. 
Bench  warrant  to  arrest  after  biU  found,  228 
Option  of  indicting  or  other  proceeding,  310 
Cases  in  which  it  is  doubtful  whether  indictments  lie,  3X1 
What  will  proTC  allegation  of  '*  indictment  being  found,"  72 
Process  (capias)  to  bring  party  into  court  after  bill  found  for/elMiff,  228 
Bench  warrant  and  certificate  for  like  purpose,  or  after  indictment  for  mis- 
demeanour, or  artieiet  qf  peace  presented,  229 ;  see  Bbnoh  Wab&ant 
When  may  be  sent  by  sessions  to  assizes  without  eeHteron,  160 
No  new  trial  of,  in  oity  case  after  acquittal,  576 
Etcu  in  case  of  acquittal  for  not  repairing  highway,  id. 
Copy  of. 

When  allowed  to  defendant  in  prosecutions  by  attorney-general,  473 

Not  allowed  in  other  cases,  474 

May  be  got,  how,  475 
If  one  felony  is  charged,  the  indictment  may  be  supported  by  proof  of  a 

minor  feiony,  but  not  of  mere  misdemeanour,  500 
Variance  between  indictment  and  proof;  see  V  art  an  ex 
PArts  of  charge  which  require  proof,  500 
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INDICTMENT— eoN/tfiMif. 

More  than  one  indictment  againit  ume  party,  513 

After  witneasei  bound  over  to  sesnona,  bill  may  be  found  tbere*  thougib  out 

of  their  juriadiction,  and  tried  at  aanzea,  161 
Transmitting  from  seaaions  to  assiaea,  160 — 162 
Costa  of;  see  Costs 

Indicting,  where  another  remedy  given  by  atatute ;  aee  CuMUUkTiTi 
Indicting  for  offence  prohibited  by  statute,  310 
Special  oaae  resenred  on  indictment  at  aessiona  will  not  be  noticed  in 

Queen's  Bench,  459 

INFANT, 

UabUity  of,  to  repair  bridge,  399 ;  aee  Nuuancb 
Indicting ;  see  Child 

INFERIOR  COURT, 

Quarter  seaaiona  ia  not ;  see  Gbxskal  Quabtbk  Sbssions 

INFORMATION, 

On  penal  statute,  233 

Criminal ;  see  Jubticbs,  Challkhgb 

How  to  be  set  forth  in  conviction ;  aee  Conyiction 

Againat  a  county  for  not  repairing  bridge,  400 

Need  not  be  awom  by  informer  if  sworn  by  another  competent  witness,  926 

INHABITANTS  OF  COUNTIES,  PARISHES,  &c. 
Distinguished  from  all  aubjects,  vU,  the  public,  409 
Of  oountiea,  laying  property  in,  in  indictments,  215 
Need  not  be  named  in  indictment  againat  county,  pariah,  &e.  202 
Of  county  or  vill,  fined  for  not  repairing  bridge,  road,  &c.  405 
Who  are  within  law  of  rating  to  poor ;  aee  Poor's  Rats 
Rated  or  liable  to  be  nted  to  ratea  or  ceases,  made  witnesses ;  see  WrruBSS 
Rated  inhabitanta  not  bound  to  be  witneaaea  for  the  crown  in  indictments 

^igmtut  themselTes,  396 
Or  in  appeala  in  which  their  pariah  b  pnrty,  548 
When  not  competent  as  jurora,  395 
Real  parties  to  settlement  sppeal,  11  Eaat,  578,  R,  ▼.  Hardmek, 

INITIALS,  550 

INN, 

Larceny  finom,  244 ;  and  aee  Lodobb 

How  to  lay  ownership  of  house,  264 

Miieiwuni  mfmmt  mmJtetper/ar  r^/uimg  to  rten^tfmut^  438 

INROLUN6, 

In  seasiona  booka,  is  by  deposit  with  clerk  of  peace,  1  Marsh,  R.  261,  Ite  Pmh 
tkUm  y.  Pem^fiftMtr;  aee  Clxrk  of  Pbacb 

INSANITY  OF  PRISONER, 
At  amignBaent,  475 
After  plea  and  before  judgBent,  uC 
After  attainder,  476 
Bill  cannot  be  ignored  for,  t^ 
Question  of,  tried  by  jury,  476 
At  time  of  committing  oflbMe,  558 
Of  person  charged  with  olfonoe  and  diacharged  for  want  of  prosecution,  476 

INSPECTING, 

Records,  indietmeats,  &o.  of  sessions,  151 
Poor's  rstes,  696 
Parish  books,  402 
Covntyrstss,  1036 

INSTANTLY,  196 ;  see  Immboiats,  Fobthwith 
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INTENT, 

How  alleged  in  indictmenU,  223,  199 

Enough  to  proTe  one  of  two  intents  laid  in  indictment,  218,  223,  500 

Not  indictable  nnlesa  accompanied  by  an  act,  309 

Laying  different  intents  in  different  oonnts,  190,  191 

To  be  made  oat  by  prosecutor,  503 

INTEREST, 

Of  witness,  533 ;  see  Witness 

INTERMEDIATE  SESSIONS,  62 

INTER  PARES, 

Non  est  potestas,  81,  660 ;  see  Justices 

INTERPRETER,  498 

INTESTATE, 

How  to  lay  property  in  stolen  goods  of,  before  or  after  administration, 
217,  247 

IRONS, 

Alter  plea,  court  may  order  them  to  be  struck  off  prisoner,  482 

IRREMOVABLE, 

Who,  716,  727,  n. 

JERSEY ;  see  Chamnbl  Islands 

JEWS,  89 

JOINDER, 

Of  different  offences  in  one  indictment,  187,  «/  ieq,  300 
Of  two  or  more,  as  guilty  of  single  offence,  189,  572 

JOINT, 

CouTiction  for  joint  receiving  of  stolen  goods,  301 

Offence  punishable  on  summary  couTiction  entails  but  one  penalty,  892 

Joint  tenants  and  joint  stock  companies. 

Larceny  of  property  from,  how  laid,  215,  247 

Cannot  commit  larceny  of  the  joint  property,  246 
Assault  on  one  or  more  persons  at  same  time,  317 
Notice  of  appeal  against  conviction  of  several ;  see  Conviction 
Indictment ;  see  iNDiCTinNT 

JOURNIES ;  see  La&obnt 

JUDGMENT  OF  QUARTER  SESSIONS— in  Criminal  Casks, 
Quod  eat  tine  die,  480,  576 
Reversed  on  error,  if  it  awards  punishment  beyond  the  law,  or  in  other  cases, 

577 ;  see  Addenda 
Entering  on  special  verdict,  572,  573 
May  or  may  not  follow  conviction,  578,  576 
Time  to  move  in  arrest  of,  578 
Address  in  mitigation  of  punishment,  id* 

If  prayer  of  judgment  is  improper,  court  will  give  the  legal  judgment,  id. 
Adjournment  of  sentence  for  time  to  inquire,  578 
Imprisonment  or  freedom  of  prisoner  in  interval,  id. 
Proclamation  before  sentence  in  felony,  579 
Passing  sentences,  id. 
Punishments  in  cases  of  felony,  id. 
Punishments  in  cases  of  misdemeanour,  581,  582 

Cases  of  misdemeanour  in  which  hard  labour  may  be  inflicted  by,  581,  582 
For  paying  fine  in  misdemeanour,  587 
How  levied,  589 

Arrested  for  defect,  which  in  civil  proceedings  would  be  ground  of  special 
demurrer,  196 
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JUDGMENT  OF  QUARTER  SESSIONS— «m/<ii»mI. 
For  what  technical  erron  will  not  now 
DebtwiUB0tlkon,4il 
In  AmALS ;  see  Appsait  OBsai  «r  Ji 
When  need  not  be  made  op  fwsaUf ,  SSt 
Parol  CTidence  may  be  given  to  explain  the  groorib  «^  fi&4 
Altering  during  lesaion ;  aee  Gbnebal  QuASTsm  Sbssioms 
In  appeal!  against  orders  of  removal,  how  far  oonolasiTe,  852,  e#  «f. 
In  bastardy  appeals,  1029 
In  poor  law  appeals ;  see  EaroppsL 
Special  entiT  of  jadgment  in  appeals  where  decision  tnms  not  on  mcrilB,  hat 
on  form,  646,  859 

JURISDICTION, 

O^  justice  should  appear  on  warrant,  &c.  94  ;  see  Coktictiok 

Mast  appear  on  face  of  jaatiees*  order,  or  wUl  not  be  inferred  In  aniyit  of  H, 


440;  see  Jby.  v.  Bmd,  9  Ad.  fc  £.  619,  Mtg.^.  Bmdw  {JmUmi),  0  J>.  P. 
C.177 
Of  Sbssionb, 

In  general,  how  created,  1 

When  exclasiTC,  3,  55 

In  cities  and  towns  corporate,  3 — 8 

Of  county  quarter  sessions  and  justices  in  boroo^,  3    6, 8 
Of  thk  Quarter  Sbssions  otbr  Ofybncbe, 

Generally  by  their  commission  oyer  felonies  and  indictable  oflfeoeea,  except 
treason,  perjury,  indicted  at  common  law,  or  forgery,  150,  156 

How  limited  by  late  statute,  157 

Orer  offences  newly  created  misdemeanour  by  statute,  159,  344 

Actual  exercise  of  jurisdiction  by,  before  June,  1842, 160 

When  sessions  may  send  bills  found  before  Uiem  to  assiaes  for  trial,  with 
or  without  certiorari,  160,  162 

Exceeding,  in  award  of  aeatenoe,  577 

Of  county  sessions  within  boroughs,  165 

Extent  of  jurisdiction  in  point  of  kmaUty,  id. 
Original  JuRiSDicTiort  aw  rvm  Smanonm  im  Civil  ato  Fbkai.  BCat- 

TXRB,  592 

In  case  of  apprenticea,  artielBS  of  Ae  panea,  bastardy,  te.,  iaMnigihle 
rogues,  appeda;  see  Afpriwo— ,  AvnouM  of  thb  Pbacs,  Va- 

GRANTS,  ApPXAL 


JURORS  IN  GENERAL;  see  Grano  Jurt,  Pbttt 

Form  of  returning  panid  of,  by  sheriff,  70 

Revision  of  the  law  respecting,  by  6  G.  IT.  c.  50,  126 

Parties  liable  to  serre  as  grand  and  petty  jurora  at  sessions,  id. 

Parties  exempted  from  serring  as,  128 

Chartered  immunity  from  serring  as,  abolished  in  boroughs.  Id. 

Persons  so  exempted  may  serre,  if  returned  on  the  panel,  129 

Liability  to  serre  as,  on  coroner's  inquest,  431 

Persons  diequoHfied  trom  serving  as,  129 

Return  of  jurors  to  sessions — ^warrant  by  clerk  of  peace  to  lug^  eonstaUes  to 
issue  precepts  to  petty  constables  to  return  Bst  of  junns  HaUe  to  aerve  on 
juries,  129 

Fiirme  if  preeepte,  retunu,  and  warramte,  130,  et  eeq. 

Lists  to  be  prepared  by  parish  oificers,  and  affixed  on  doors  of  jdaoes  of  wor- 
ship, to  remain  during  three  first  Sundays  of  September,  132 

Farm  qf  lUt,  id. 

JS^eeiai  eeeeimu/or  eorreetimg  Ueit,  by  striluBg  ont  names  of  persons  exsBipted 
or  disqualified,  132,  133 

Corrected  lists  as  allowed  by  special  sessions,  are  to  be  ddivered  by  Hwm  to 
high  constable,  and  by  him  to  next  quarter  sessions,  133 

Lists  to  be  kept  by  clerk  of  the  peace  and  copied  into  *' J«ror»'  5oof,**  to  be 
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JURORS  IN  GENERAL-^eon/imcmf. 

ddirei^  SMk  jaw  to  tte  sheriff  te  «M  te  OM  yMT,  biiliiBii^  lit  Jtaitiafy 
after  ddiToyt,  13t 

Names  of  patty  jvnwB  to  be  taken  fir«AtUi''/tMi«'lM*'' only,  1S4 
IVaaaai  t»  the  ahariff;  refilling  him  to  ntnm  Juriea  horn  the  bodfj  of  the 

ooontyt  id, 
Ormmdf  how  wiBmenail ;  leeGftAm  Jvkt 
Pe//|y,  how  iamaM>ned{  lee  PmiTi  J  hat 
At  seaaiona  qnaMpation  and  diaabilitiaa  of  grand  and  patty  jorymen  an  atmilar, 

and  their  naaMa  taken  from  aama  latna,  134 
«Mnt  at  aaaiaaa,  td. 

Irish  peer  may  senre  on  grand  or  petty  jury  if  he  ia  an  M.  P.,  id. 
How  indiridnals  summoned  to  serve  aa  grand  or  petty  jnrorav  135 
Certificates  from  clerk  of  peace  of  having  aenred  aa  jwor,  id. 
Serrioe  within  a  certain  thne,  and  what,  eiempta  from  farther  aeniaa,  id. 
Misoottdnct  in  aommoning  or  *»*™«"c  jworst  id. 
Time  and  mode  of  summoning,  136 
nmng  jorora  far  not  attending,  Id. 
Contempt  by,  in  not  attending,  reftising  to  be  awam,  (anlject  to  ezceptions 

introdaoed  by  statnte,)  or  to  give  ver&t,  die.  101,  99, 100 
Persons  exempted  from  earring,  b«t  anmmoned,  most  attend,  and  claim  their 

privilege  at  sessions,  if  their  names  remain  on  jwora'  liat,  130,  137 
Poialty  on  officers  for  neglect  of  dnty  in  summoning  and  retnmfaig,  137 
Qaalification  of  jmrora  in  Uhmtiea,  borongha,  &o.  hiding  separate  jviadiction, 

138 
Qnalification  of  jnrars  at  the  London  aeaaiona,  id. 
From  what  place  petty  jurors  might  eome  at  common  law,  210 
Impanelling  at  qvarter  aesaiana  ler  otiier  than  eriminal  trialst  73  s  see  Looal 

Acra 
Retsming  aofldent  nvmber  of,  to  provide  for  challenges,  70 
Exhausting  jnry  panel  by  death,  challenges,  &c.  490,  491 
Where  panel  of  petty  jnron  la  exhauated  by  chaUaagea,  ftc  court  auy  orally 

require  the  sheriff  to  return  a  jury  immediately  of  the  bystanders,  id. 
Son  of,  serving  as  juror,  though  not  summoned,  a  mistrial,  492 
Discharging  juror  on  illneas,  withdrawing  juror,  568,  569 
Verdict,  protection,  &e. ;  aee  Pbttt  Jrar,  Trial 
Serving  aa,  on  affirmation  how  pleaded,  200,  533 

JURY  PROCESS, 

Error  in,  197 

JUSTICES  OF  PEACE, 

Original  institution  was  of  keepers  of  the  peace,  2 

In,  of,  or  for  a  county,  875 ;  see  iiddtndmm  to  727 

Their  fciwaiiiiion  set  forth,  79;  see  90 

In  general  can  only  act  in  tlidr  own  county,  79 ;  see  82,  209 

Must  reside  in  the  county  for  which  they  act,  82 

Resident  in  a  place  not  a  county  of  itself,  but  having  exduatve  juiisdiotion, 

may  act  within  such  place  for  adjoining  county,  id. 
May  act  in  one  county  for  detached  parte  of  another,  when,  id.  209 
Duty  of,  as  to  persons  charged  befove  them  with  felony  or  misdemeanour,  9, 10 
Fining,  for  not  ddivoring  depoaitiona  in  felony  or  misdemeanour  according  to 

Uw,  10 
When  expedient  that  mora  than  one  should  act,  11 
Who  disquaiifted  from  acting  in  alehouse  licensing ;  see  Axbhousb 
Two  at  least  necessary  to  compose  a  quarter  session,  62,  74,  81 
Meaning  of  the  phrase  **  qf  the  gnorwai,"  81 

QUAI.IFICATI0N   OF,  IN   CoUNTIBa, 

Annual  amount  of  property  they  must  possess  as  long  as  they  act,  or  liable 

to  penalty,  82,  84 
Acting  as,  after  assigning  property  are  not  entitled  to  notice  of  action,  83, 
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JUSTICES  OP 

What  jnitioes  in  boronghSp  &c.  need  not  be  thni  qnalified,  85 
Oath  of  qnalificetion  of  etmnty  jniUces ;  and/omiy  83,  84 

To  be  tnbseribed  and  kept  in  record  of  tesaion,  eTidence,  id. 
Proof  of  qnalification  lies  on  justice,  if  saed  for  acting  without  qoalification, 

84 
Justice  must  giTO  notice  to  informer  of  lands  not  specified  in  oath,  id. 
Lands  only  aTsilable  for  Talue  beyond  incumbrances,  id. 
Action  for  penalty  incurred  in  acting  without  qualification,  idL 
D§diant9  potettaiem  to  take  oath  of  office,  requisite  before  acting,  85 
Oaths  of,  to  take  allegiance,  supremacy,  and  abjuration,  once  in  a  reign,  86 
Taking  oaths  at  sessions,  169 
Declaration  by,  in  Ueu  of  sacramental  test,  88 

Roman  Catholic  magistrates'  oaths  and  declaration  as  to  Protestant  diureh,  87 
Acts  of  justices  Tslid,  though  liable  to  penalties  for  not  taking  oaths,  84,  89 
Persons  disqualified  from  acting  as,  shenff,  coroner,  practising  attorney,  &c.  or 
proctor,  89 
Except  in  towns  corporate,  or  towns  being  counties  of  themselTcs,  or  in  bo- 
roughs not  named  in  5  &  6  W.  lY.  c.  76^  id. 
When  and  how  discharged  from  their  ofllce,  id. 
Not  amerced  for  non-attendance  on  sessions ;  exception,  90 
Wages  for  attendance  at  sessions,  id. 
Fees  of  clerks  of,  91 

How  should  dispose  of  penalties  reoeiTod  by  them  out  of  sessbn,  91, 109 
Acting  in  session  are  not  suable  for  jodidal  act,  101 
May  commit  for  contempt  of  them  in  execution  of  office  when  in  session,  id. 
Or  indict ;  form  ^imdieimeni,  92,  99,  392 
Cannot  grant  an  attachment  for  contempt,  101 ;  see  Attacrmxkt 
Power  of  justice  out  of  sessions  to  summon  witnesses ;  see  Witnsss 
Acting  on/  ^sessions  ncTcr  liable  criminally  for  mere  error  in  judgment,  short 

of  corruption,  93,  103 
Information  against,  must  be  mored  for  within  two  terms  after  offence,  sad 

not  late  in  second  term,  93 
In  second  term,  id. 

Notice  to,  of  motion  for  information,  id. 

On  information  granted,  prosecutor  must  not  proceed  citilly,  id. 
If  action  and  indictment  be  brought  for  same  cause,  the  indictment  may  be 

stayed  by  noUe  proaequi,  if  sued  and  indicted  for  same  cause,  idm 
Costs  of  information  against,  93,  98 
When  liable  in  trespsss,  and  when  in  case,  94,  95 
When  a  conviction  protects  a  magistrate,  and  when  not,  94 
Limitation  of  action  against,  95 

Notice  of  action  against  a  magistrate,  and  its  requisites,  96,  97 
Justice  is  entitled  to  notice,  if  acting  on  bomdfide  bdief  he  did  his  duty,  id. 
Tender  of  amends  by  a  magistrate  before  action  brought,  98 
Payment  of  money  into  court  by,  ^fttr  action,  id. 
Venue  in  action  against  local,  id. 
Need  not  plead  spedally,  id. 

Words  "  anj  two  justices,"  exclude  quarter  sessions,  711 
Costs  of  unsuccessful  iqiplications  to  Q.  B.  against,  98 
Power  of  justices  in  session  to  commit,  &c.  for  contempt,  &c«  99, 101 
Cannot  be  fined  for  act  done  in  session,  101 
Whether  criminal  proceedings  will  lie  for  acts  done  in,  101,  102 
Judidsl  power  of  justices  in  session ;  see  Dbi.boatin6  Poi 
Insulting  a  justice ;  see  Imdbobmcus 
Orders  of;  see  Onnnma  of  Justices,  &e. 

KING'S  EVIDENCB,  155,  156,  175 

KNIGHT,  204,  214 

KNOWLEDGE ;  eee  Gviltt  Knowlsoob 
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LABOUR ;  tee  Haad  Laboua 
A  landlord's  tax,  682 
A  parochial  tax,  825 

landlord;s  taxes, 

Vii,  uUimaieiy  payable  bj  landlord,  aa  land  tax,  lewer  rate,  &c.,  685 
LAND  TAX, 

Called  a  landlord's  tax,  being  paid  bj  tenant  who  deducts  it  from  rent,  685, 10 

B.  &  C.  649 
A  parochial  tax,  825 
LARCENY  AT  COMMON  LAW, 

Distinction  between  grand  and  petty,  abolished,  235 
Definition  of,  id. 

What  amounts  to  a  criminal  taiinff,  236 

Wholly  depriving  owner  of  chattel  without  benefit  to  felon,  instances,  236,  247 
What  amounts  to  a  criminal  carrying  away,  237,  238 
Petty  thefts,  253 

Of  notes,  bills,  orders,  deeds,  or  animals,  238,  258 ;  see  Addenda  as  to  dogs 
What  duerfytUm  ofgoodt  the  subject  of,  238 
Must  be  things  of  intrinsic  Tslne,  id. 

Must  be  things  in  which  there  Is  a  property,  therefore  not  wiM  animals,  &e.,  id. 
Must  be  things  unconnected  with  land  or  buildings,  239 
What/rotsesttoii  is  necessary  to  make  a  taking  from  it  larcenous,  239 
Distinction  between  larceny  and  swindling  or  breach  of  trust,  in  cases  of  sale, 

hiring,  loan,  bailment  on  trial,  deposit,  240,  241 
Ending  goods,  when  larceny,  239 
Owner  parting  with  property  or  merely  with  physical /rotteffsiofi,  e.  g*  where 

serrants,  diOTers,  &c.  are  trusted  with  property,  243 
Possession  of  plate,  sheets,  &c.  by  guest  at  inn,  244 
Taking  lueri  eauii,  247 
Whether  bailment  determined  before  felonious  taking,  as  in  cases  of  carriers, 

tailors,  watchmakers,  244,  245 
Borrowing  goods,  245 

How  far  things  taken  must  be  another's,  246 
How  a  man  may  be  guilty  of  larceny  of  his  own  goods,  246,  255 
Special  property  in  goods  stolen,  as  by  carrier,  &c. ;  see  Carbise 
Breaking  bulk,  245 

Every  larceny  is  now  subject  to  same  incidents  as  grand  larceny,  254 
In  a  dwelling-house,  262,  267 
Intent  to  steal  essential  to  larceny,  247,  ei  eeq. 
Claim  of  right,  248 
In  one  county  or  part  of  united  kingdom,  and  carrying  into  another,  178 ;  see 

Vbnus 
In  Scotland,  Ireland,  Man,  Guernsey,  Jersey,  France,  &o.  and  having  possession 

of  the  stolen  goods  in  England,  180 
On  borders  of  counties,  181 
On  journeys  or  inland  royages,  182 
Fonn  qf  indictment  Jbr  larceny j  249 

Form  ^indictment /or  eubeequent  felony  after  previous  eonvfetion,  id. 
Points  relating  to  indictment  for  larceny,  251,  ef  eeq. 
Description  of  the  things  stolen,  as  to  number,  quantity,  species,  entire  or 

mixed,  value,  annexed  to  freehold,  &c.  251 
Statement  of  ownership  of  goods  stolen,  254 
If  owner  or  principal  felon  is  unknown,  255 
When  goods  stolen  by  A.  are  stolen  from  him  by  B.,  216,  257 
Allegation  of  offence,  257 
Of  shroud  or  coflSn,  256 
Form  of  indictment  for  stealing  milk  from  a  eow,  257 

Fbr  stealing  goods  of  party  unknown,  id. 
Punishment  of  simple  larceny,  by  transportation,  whipping,  imprisonment 
with  hard  labour  or  solitary  confinement,  id. 
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LARCENY,  AGGRAVATED,  rarely  proMcnted  ok  wmAawh  9b4 

LARCENY   BY    CLERKS   AND    SERVANTS,  282  {  im 
(Fblonious) 

LARCENY  OF  DEER.  VENISON,  &e. ;  Me  Dm 

LARCENY  IN  A  DWELLING-HOUEE,  tome  perwn  flwnin  taeiw  pat  in 

fear,  267,  261 
Fktrm  qfmdietmenifitr  that  ojftmt%^  267 

LARCENY  IN  A  DWELLING-HOUSE  to  5/.  tilM  or  mm 
Fwm  qfmdieimeni,  267 
Proofs  reqaiaite  to  establish  this  Mffmce,  idL 

LARCENY  OP  MINERALS,  fte. ;  see  MnramAu,  Lbab 

LARCENY  OP  SECURITIES,  258 ;  see  SscuAiTiBg— Stsauv* 

LARCENY  OP  TREES ;  see  Tmsis 

LARCENY  BY  TENANTS  AND  LODGERS,  S8S 

LATE  KING,  t97,  225 

LEAD,  SIPPING  AND  STEALING, 

Fmrn  t^imdietmaUM  MtmSmg  Imd,  ^^.JUttd  ie  WMoy,  271 
.Fbr  rippmg  with  hUeai  to  ijeal,  272 

LEET ;  see  Constablb,  Comtxmft 

LEGAL  MEMORY,  St 9 

LEGAL  PROCEEDINGS, 
Setting  out,  200,  553 

LETTER, 

Stealing,  530, 304 

Prom  prisoner,  using  against  Mm  as  a  oonfenion,  510,  511 

Opening  and  reading  is  a  trespass  onlf,  Jto^.  t.  OoJ^f^,  8  C.  ft  P.  563 

LIBEL, 

Arresting  libeller  before  indictment  found  on  gramnd  of  *— vLmiy  to  pniTofce 

parties  to  breach  of  the  peace,  142 
Jorisdictlon  of  sessions  over,  taken  snraj,  158 

LIBERTIES  of  borongh,  165 

LICENSE ;  see  Consent 

P^m  lord  of  manor  to  oeenpj,  832 

Determining,  835 

To  keep  alc^onses,  23  ;  see  Ai.BH0vaB 

To  sell  ale,  when  to  be  proved  b  j  defendant,  503 

LIE, 

Naked,  326,  313 

UGHT.HOUSE, 

rating,  601 

LIMITATION, 

Of  appealing  by  local,  ftiUowed  by  pidiUe  aet,  619 
When  limited  to  next  session,  620,  628 

LIVE  AND  DEAD, 

In  indictments,  238,  252 

LOCAL, 

Acceptation  of  word  diffining  froa  iti  ordtany  BMining,  9S7 
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LOCAL  ACTS, 

In  borough*,  how  enforced,  164,  165  ;  lee  BomouaHs 

ClanMt  in,  for  oompensetion  bj  juries,  440,  73 

Power  of  jasticet  onder,  in  boronghe,  164, 1012 

Looal  incorporation  of  parishes  in  a  boroogfa.    Rtg»  ▼.  MmttTp  Aranhr^  13 

L.  J.  (M.  C.)  7 
Appeals  under;  see  Appeal 
Limitation  b j,  of  notiee  to  appeal,  orerruled  by  sabeequent  pubtte  a0l»  619 

LOCAL  DESCRIPTION, 

As  distinguished  from  mere  Tenne,  200,  210 

In  honaebreaking,  265 

Pnmni,501 

LODGING  AND  LODGER ;  see  Imn 

House,  when  laid  as  lod^sr's  in  busglai  /» imKctiait',  264 
Laroeny  by  lodger,  of  gosdi  or  ftzftmes  ef  lawUocd,  254^  282 
Larceny  by  others,  of  Uke  goods  let  to  lodger,  256 
Owner  of  house  stealing  lodger's  goods,  26ft ;  see  266 
Is  place  of  residence,  781 

LOG-BOOK, 

When  eridence,  551 

LONDON, 

County  of  city  of,  162 

Times  of  holding  sessions  in,  67  ;  see  Gbnbral  Qbakwem  Sasamra 

QuHftcatiDB  of  juran  at  seasleas  in ;  see  Jumotta 

Concurrent  jurisdiction  of  London  and  Surrey  justleii  in  Sbnthwaik,  22 

LORD  LIEUTENANT ;  see  Custos  Rotuloaum 

LUCRI, 

Camidf  247,  425  ;  see  Bodibs,  Dbad 

LUNATIC ;  see  iNSAMmr 

Employing  to  steal  goods»  237 

How  dealt  with,  if  he  appear  such  on  his  arraignment,  475  ;  see  AsmAioir. 

MBNT ;  or  if  brought  to  be  discharged  for  want  of  prosecutloa,  476 
Settlement  of  bastard  ehild  of,  bom  i&  aqrlmn  i  see  SBTTUUunnr  B¥  Bixra 
Pauper  lunatia  asylum  lagnlsted,  1044 
Settlement  and  removal  of  InnatJcjssiper,  itf » 
Baiting  such  asylum  to  poor ;  see  PooB'a  Ratb 

MAIDEN  NAME,  217,  255 

BftAINPRIZB,  !• 

Is  more  large  than  baUf  for  it  appliflv  tv  f&nmmwkB  wmm  wm9in  prison, 
see  4  Inst.  179 

MAINTENANCE,  728 

Costs  of,  944 ;  see  Costs 

MAJORITT,  618,  622,  744,  and  Addmda^     Ct  B.  500 
Of  parish  officers  may  atgn  grounds  of  i^peil,  756,  756 

MAUCIOUSLT,  220 

MANDAMUS  TO  SESSIONS, 
Is  senred  on  clerk  of  peaces  10& 
Will  not  lie  to  compel  the  settling  speeiil  can,  94A 
To  try  respited  appeal,  942 
After  spedal  case  granted,  id» 
To  sessions  to  enter  continuances  and  hear  appeal  after  ene  twwteJ^  md  act 

brought  up,  652,  942 
To  make  ia«s,  668 
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MANNER  AND  FORM  FOLLOWING,  220 

MANOR, 

Jvsticet  within,  1 

MAN-TRAPS,  452 

MARKED  MONET,  241 ;  aee  Bmbbzzlsmknt,  Larcbnt 

MARRIAGE, 

Bvidenoe  of;  lee  Sbttlbmint  bt  Mabbiaob 

Pertnmding,  between  poor  people ;  aee  Conspibact 

Proved,  in  defence  to  proteention,  b j  showing  oohmbitation  and  reputitioB  of 

mtrriage,  561 
Second,  effect  of  obtdning  settlement  by ;  see  Sbttlbmbkt  bt  Mabbiaob 
Scotch,  766 

Falling  in  qnestion  before  magittrates,  651,  859 
During  year  of  hiring  and  serrice,  does  not  diasolTC  the  serrioe,  716 

MAY, 

When  oonitmed  "  shall,*'  434 

MEANS, 

Need  not  be  stated  in  indietment,  225 

MEASURE ;  see  Ghbat 

MERGER, 

Of  trespass  in  felony,  321 

Of  misdemeanour  in  felony,  if  misdemeanour  charged  and  felony  proved,  572, 

321,  338,  450,  600 
Exception,  328,  338, 192 

MERITS, 

On  appeal,  what,  646—649 

METAL,  Sbtbbino  and  Stbalimo, 
Felony,  270,  271 
Jbrm  qfimdietment  for  st^attmg,  when  ajfbred  to  a  bmUdhtf,  271 ;  see  273,  ss 

to  a  church 

Flor  rippinfft  cutting ^  and  breaking,  272 

For  stealing,  whenjLred  m  buUdb^g  er  land,  id. 

Ft>r  eteaiing,  wktn  fixed  a»  afencefwprieaiepropertg,  id, 

Fbr  eteaUmg,  when  fixed  on  public  propertg,  aeina  egumre,  ^.,  id. 

MIDDLESEX ;  see  Gbmbbal  Quabtbb  Sbssioms,  Wbstk inbtbb 
Sessions  in,  67 

Time  of  holding  general  annual  licensing  meeting  in ;  see  Albhouib 
Spedal  sessions  in  divisions  of,  18 
Constables  in,  still  make  presentments,  125,  233,  389 
Quarter  sessions,  in  have  a  commission  of  oyer  and  terminer  which  gives  them 

additional  power,  67 
Instances,  953 

It  prevents  removal  of  indictments  for  felony  by  certiorari,  id. 
Semble,  it  no  longer  gives  them  jurisdiction  in  peijury,  id.,  314 
Recognisance  to  prosecute  in  Westminster  satisfied  by  prosecution  in,  68 
Table  of  justices'  clerks'  fees  in ;  see  Jubticbs 
By  custom,  offences  committed  in,  were  tried  at  Old  Bailey,  177 

MILK, 

lifilldng  cows  and  stealing  milk  is  felony,  254 
Indietmcni/or  etealing  mUi,  257 

MILL  AND  MILLER,  311,  327;  see  Cbbat 
Breaking  dam  of  mill-pond,  374 

MINE, 

Mode  of  working  is  test  whether  it  is  a  wum  or  a  guarrg,  688 
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IflNERALS, 

Stealing,  or  Mvering  with  intent  to  ttetl,  271 

FitrM  if'im§ietmmU/&r9ttaimgJromamm»f  &r  fevering  with  intent  te  eteai,  id. 

ETidenoe  of,  72,  520 

MINUTE  BOOKS  or  Sbssionb, 
Entering  verdict  in,  574 

MISDEMEANOURS ;  eee  the  keade  qft^eneee  indietable  ae  ndedemeanaun 
Arrettfaig  for,  before  indictment  foond,  142 
Difference  from  felony,  190 
Should  not  be  charged  jointly  with  felony,  id. 
Several  may  be  joined  in  one  indictment,  189 
Duty  of  jofticee  aa  to  peraona  charged  with,  10 
Definition  of,  307 

Summary  of,  which  are  indictable  at  common  law,  308 
Indictable  by  atatnte,  when,  310 

Caaes  in  which  it  ia  donbtfnl  whether  indictment  wiU  lie,  311 
Jnriadiction  of  seadona  to  try,  and  trial ;  aee  Jueisdiction — ^Trial 
Party  ehaiged  with,  cannot  be  finmd  gnilty  of  felony,  671,  573 
Exception,  328 
Merger  of,  in  felony,  321 
Refecting  jr«ltMitoii«4^  in  indictment,  578 

MISNOMER, 

Effect  of  misnomer  of  defendant,  206 ;  aee  Name 

Of  party  aggricTcd,  material,  213 

Of  jnror  or  officer  retoming  jnry  proceaa,  197 

MISPELLIN6;  aeeVARiANCS 

MISPRISION  OP  PELONT,  178 

MISTAKE, 

Relief  of  panper  by,  may  be  ahown,  753 

MIXED  GOODS,  SHEEP,  &c. 
Stealing,  &c.,  240,  246 
Deacribing  in  indictment,  252 

MONEY, 

Deacribing,  in  indictment  for  larceny,  253 

MONTH,  CALENDAR,  819,  874 
Lunar,  1016 

MORAVIANS, 

Allowed  in  all  caaea  to  affirm  instead  of  swearing,  536 

MORTGAGE,  837,  829 

MULTITUDE,  377 

MUTE,  481 

MYSTERY,  203,  205 

NAMES, 

Chriatian  and  surname,  202—204,  213 

l^Ain^^  names  of  parties  affected  by  a  confeasion,  511 

NEGATIVE ;  see  Statute 

Allq^tion  in  indictment  when  need  not  be  proved  by  prosecutor,  503 

NEGLECT ;  see  Ceubltt 

NEW  RIVER :  see  Pooe's  Rate 

NEWSPAPERS, 

Evidence  of  publishing ;  see  Libel 

4b 
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NSW  TRIAI^ 


W  iiif  Ml,  ^a  — t  JB  gmwnl  te  ^iMliiil  fcf  nw'i  twili,  <M, 

NIGHT.  SW;  ndMeGAMB 
Kmm  m,  Bifieliiv,  424 

NOLLE  PR08BQUI. 

NON-FEASANCE,  CRIMINAL ;  «•  Ckusut 

NON.INTROimTANT  CLAUSE, 

Im  ahsBCB  oi;  eoatj  JMlMM  a^^  ktfm  5  &  6  W.  J¥.  e.  76, 

ItB  praoH  cCect  k  eotam  bonMgjhs,  WL,  165,  d  «f  . 
NOT  PROVED,  SIS 
NOTICE, 

bfV^,735  ^_^ 

BOt  be  Dl  ■lltlDig,  o31 

To  pratett,  SI6,  €•&,  696,  8S7 

Of  mt&om ;  Me  Acnoir  a6aiii^  Jvbhbb 

Of  appal;  mcAffbai. 

619 
Of  Aimiiailj;  aeEip.T.  WmUmrf:  AMmiB 

NUISANCE, 

And  vtal  k  aoc  312 

As  «M  raaoie,  416 

rmmi^  III  ■ 1 1  iiimiii.  Mij  liii  iiiilim  i1  ill  liilm,  ITn 

1.  hoHttD«toicpnr/«UieJI^AMp9«rlH^et,S94 

I17  csrtiirvB  for  Iw  cf  pHtia.MiI, 
Wko  maq  boC  be  jvrofB  ob  iadielaMBt  for,  iL 
w  bbk  ■  B  jPBioc  vay,  i.  c-  iBporaoie  By  pBMB,  mc>,  «9d 
WlMt  ■  apwUie  bridge,  1.  c  r^onbk  bj  eoBBtj,  397 
OU^ptioB  of  priTBfee  pooHH  to 

fa:.398 
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NUISANCE— tfOMliiiMd. 

being  a  anmtf  ^f  ii§^,  ami  partly  im^ikt  .wmnif  at  teiyt^  oyvtef/  the 

wMole  parish^  410 
AgaiMBt  a  corporation  fitr  not  repohring  a  highway  which  iheg  were  homnd 

to  r^Hdr  bg  eustomf  411 
Againet  inhabittmte  qfa  coufUg  for  ^ti^ering  public  bridge  to  decoy  ^  412 
Againet  a  private  individual  bomd  ratione  teanuB  to  repair  y  for  tiffining 

a  bridge  to  decay,  413 
Plea, 

Of  the  general  ieeue,  by  the  inhabitante  qfa  parieh  to  an  inidietment  for 

not  repairing  a  highway,  413 
By  the  inhabitante  if  a  parieh  to  an  indictment' for  Wot  repaMof^a  high- 
way that  an  individual  ie  bound  to  repair,niiawa  tMiiiffK»  id. 
7b  an  indictment  agalmit  an  enOre  pmrOkiihatapaHieuiar  diaieion  ie 

bound  to  repair,  415 
RgtUcation, 

Denying  a  plea  tfUabUity  qf  inOividaaUto  repair,  414 

2.  NuiBance  in  actual  obstniction  of  ways,  bridgea^and  riTefa, 

Law  of  theae  offences,  416 
Indicting  parties  jointlj  for,  id. 
Punishing,  id. 
Jbnn  qf  indictment  for 
Erecting  a  gate  acroee  a  public  footway,  417 

Erecting  and  continuing  a  houee,  part  efit  being  on  the  highway,  id. 
Againet  a  corpojration  for  et^ering  a^uatereowree,  which  they  were  bound 

to  eteanee,  and  which  euppUed  the  inhMtantt  with  water,  to  be  filthy 

and  unwholeeome,  418 
Leaving  open  an  area  on  the  foot  pavement  4n.  a  etreet,  419 
Stopping  an  andentiwatereouree,  wheaehy  the  water  ovetfiowed  the  ad* 

Joining  highway  and  damaged  it  9  id. 
Diverting  a  watereomree  niwiti^  intot  a  public  pond  or  reeervoir,  .420 
Laying  dirt  in  a  footway  r  id. 

Keeping  a  waggon  in  a  public  etreet,  eo  ae  to  imeomaeode  pauengere,  421 
Letting  qffirewarke  in  apubUe  etreet,  id. 

3.  Niiisannes  in  carrying  on  juLwholesome  ofiwpations  near  habitations  or 
public  ways,  keeping  gaming-houses,  bratheis,  dangerous  animals,  &o.  422 
Length  of  time  may  justify  priKate,  bnt  not  puUicnuisaaoe,  422 
Adictwuntfor 

Carrying  on  the  bueineee  qf  a  trunk-mdktTi  eoaeto  become  a  nuieanee,  424 

Keeping  a  disorderly  houee ferfighOag  jooeki,  Sfc^  id. 

Keeping  a  bawdy'^houee,  426 

.Vbr  keeping  a  ganungjiouee  and  bilUard'table,  id. 

For  boiling  bullock*  e  blood  for  making  coUmre  near  to  public  wage,  426 

For  laying  dung  near  public  etreet,  whereby  the  air  woe  iffected,  427 

For  keeping  a/karioue  dog  unmuzzled  near  highway,  A27 

For  ea^Kteing  a.ehild  vrfeeted  with  emaU^ptm  in  the  public  itreeU,  428 

NUMBER, 

Allaging,  in  tndictmeat,  T&l 

NURTURE, 

Child  imder  7  mm/' be  sent  with  auithec  for  mrtiim,  714 
Reimbursing  parish  for,  id. 

Age  of,  714  ;  see  SiTTLBmirr  (wr  PAVBNTAffB)  (bt  AFPBBimcssBip) 
Pluming  party  to  be  within,  and  ao  irxemo? able,  727,  n. 
After  age  of  nurture  elapsed,  child  cannot  be  removed  as  part  of  parent's 
family  "  without  sapreee  aiffudiention  on  its  own  settlement,  762 

OATH, 

How  administered  to  witnesses,  498 
To  dumb  man.  and  iaterpneter,  id, 

4b2 
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OATH— MR/teiMtf. 

Affirmatioii,  when  mbftltatod  in  iU  place,  536, 492 
Volontary,  527,  528 

OATHS, 

Joitioei  taking  at  aeeiions,  169 
Refusal  by  jnror  or  witnesi  to  take,  99 
By  officer  appointed  to  office ;  aee  Offxcbs 
To  be  taken  by  diaaenting  preachera,  170 
Administering  improperly,  157 

OBSTRUCTING, 

Ezeention  of  law,  309 

Highwaya ;  tee  Nuibakov 

By  diatributbg  bUla,  loading  earts,  311,  312 

OCCUPATION, 

Right  of  way  for,  384,  n. ;  aee  Ssatamt 
Of  a  honae  by  leaTing  chatteb  in  it,  820 

OF,  249 

Importa  dweUing  in,  722 

OFFENCES, 

How  proaecnted  at  lesaiona,  139 

Honr  of  committing,  when  atated,  208 

Indictable ;  aee  MxansmAifonA,  IwoicnnNT 

Orer  which  aesaiona  hate  jnriadiction,  ennmerated,  156,  e/  Mg. 

OFFICE  AND  OFFICER, 

Indicting  by  name  of  office,  177 

Settlement  by  serving ;  aee  SrnxsMSirr  or  Poon 

Officer  returning  jory  procesa,  misnomer  immaterial,  197 

Refusing  to  accept,  429,  or  take  the  oath  of  office,  430 

Refiiaing  to  take  ^e  oath  of  office,  evidence  of  refoaal  to  take  on  himadf  tte 

execution  of  it,  429 

For  r^fiulnf  to  nrvie^  the  ojfiee  qfodtneer^  430 

¥itr  not  t^ppearmp  when  sumnumtd  a*  ajwcr  on  a  eeroncr't  Ingiiesf,  431 
Extortion,  oppreaaion,  and  fraud  in,  432 
Extortion,  what,  and  how  puniahed,  id. 

Corrupt  exercise  of  authority  by  ma^trates,  how  punishable,  434 ;  see  Jverrcsa 
Form  ^f  indietment  offohut  a  eomttabU  fir  tattorimg  money  under  eokmr  pf 
disckarffing  a  heneh  warrant,  433 

Agamet  a  toU-eoUeetor  for  eatortmff  toll  from  one  who  had  tompomnded,  id. 
Neglecting  dutiea  of  public  office,  when  indictable,  instances,  434 
.Fbm  ofkkdietment  againet 

A  eonetablefor  neglecting  to  execute  ajn»tiee*»  warrant  for  the  9tppr^wamem 
qfapereon,  435 

A  head  borough  /br  r^/nelng  to  eomoeg  a  party  to  gaol  eommdtted  hgajm* 
tiee,  id, 

A  towneh^,for  hwying  a  eorpee  efter  violeni  death,  withemi  notice  to  the 
coroner,  436 

A  coroner  for  r^ueing  to  take  an  ingmititkm,  437 

An  innkeeper  for  not  receMng  a  gueet,  he  haoing  room  at  the  time^  438 

OLD  BAILEY,  177,  953  ;  see  Middlbbbz 

OMNIA  PRiESUMUNTUR  RITE  ESSE  ACTA,  784 

OPEN  OR  INCLOSED  GROUNDS ;  aee  Gams,  Dsbr 

OR  as  distinct  from  AND,  218,  661 ;  aee  Altbrnatits,  Copvlatitb 

ORDERS  RELATING  TO  HIGHWAYS ;  aee  Hiohwat 
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ORDERS  OF  JUSTICES— DisoBBTiNO 
Ditobedience  to,  U  indictable  offence,  439 

MUeinunt  agauut, 

A  high  eonttabU/or  not  obeying  am  order  qfeeeeioni,  441 

The  etewarde  qfafriendig  eociety/or  dieobegmg  an  order  qfjuetteee^  441 
Forme  ^fordere,  m  eaee  ^f 

Afpfiniieees  seeApp&nNTiOB 

Ooode  unknqfuUg  removed;  ice  Dmt&iss 
Require  somewhat  leas  technical  nicety  than  conTietion,  615 
But  cannot  be  returned  there  and  filed  in  amended  form,  870 
Appealed  against  shoold  be  returned  to  lessionsy  638,  956 
Margin  is  considered  part  of,  859 

OR0ER  OF  REMOVAL;  see  Rbmotal  of  Paupbm 
Bj  borough  magistrates,  4 
Confirmed  on  appe^  final,  852,  650,  exception,  650 

ORDER  OP  SESSIONS, 

Effect  of  iu  confirming  an  order  of  justioea  bad  on  the  fiioe  of  it,  650 

Disobeying ;  tee  Ou>ba  or  Jubticbs 

Parol  evidence  may  be  giTen  to  explain  its  grounds,  853 

Quashing  it  in  part,  645 

Reasons  of,  how  collected,  650 

Costs  where  order  of  removal  removed  by  eeriiorari  is  quashed  in  part,  972 

ORDINARY,  217.  247  ;  see  Labcbnt 

ORIGINAL, 

Is  evidence,  where  copy  is,  526 

Too  late  to  produce,  after  copy  admitted,  517 

OTHERS, 

As  to  this  term  in  indictment,  352 

OUTLAWRY,  ^.^.    ^  „^^ 

Proceeding  to,  after  bill  found  or  articles  of  peace  exhibited,  229 
Day  from  which  accrues,  207 
Amounts  to  conviction,  even  in  capital  case,  229 
For  capital  crime,  is  equivalent  to  attainder,  294,  985 
In  misdemeanour,  229,  588,  589 

In  cases  of  felony  is  in  itself  attainder,  985,  986 

Exigent  in  case  of  misdemeanour,  id» 
Clerks  6f  peace  to  certify  names  of  parties  outUwed  into  queen  s  bench,  986 
From  what  jurisdiction  process  of  outlawry  may  issue,  til. 
Ebdgent,  what,  229,  987 
Reversing  judgment  after,  197 
Effect  and  reversal  of,  987 

OVERSEERS  -,  see  Rbmoval,  Offiob,  Withbbb 
Appointed  at  petty  session,  13 
If  householders  need  not  be  resident  in  parish,  id. 
Propertj  of,  how  laid  in  indictment,  215 
Cannot  be  indicted  for  not  accounting,  310 
Appeal  against  a/ipoin<mcfi<  of,  699 

Bound  to  account  for  money  received  on  account  of  his  office  though  ulegaUy,  49d 
Compelling  appointment  of,  669 
Special  session  to  investigate  their  accounts,  700 
This  power  of  special  session  how  far  repealed,  700 
New  mode  of  auditing  their  accounts  by  andUore  qfdietrici  containmg  several 

poor-law  unions,  700,  701 
AccounU  of,  how  still  examined  and  allowed,  in  places  where  no  such  auditors 

exist,  700 
Inspection  of  their  accounts,  701 
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OVERSEERS— eo«/Aiii«<f. 

Appeal  Um  tgaintt  alhwmee  ofrtlifllr  MWiiiitt«to  neit  pncdodil*  qpvter 
mmIoiu  alter  eiamined  and  allowed  by  juticea,  701*  702 

Notice  of,  and  wairei  ofjiotics,  702«  70ft. 

At  h— ring  raap<widiinti.ha|iw>  704- 

What  rams  shall  be  allowed  and  disallowed  in  th*  Aeooiiiita»  704,  lae  6C9 

What  Joftices  cannot  vote  at,  706 

Judgment,  costs,  &c.,  id. 
Appeal  against  difaUomtmn  of  ovevMu'  a»<wnti, 

To  special  aaatlonai  707*  700 

Recognisance  &e«,  before  entering^  708. 

Hearing  and  Judgment,  709 

Certiorari  taken  awaj,  id. 

Costs  to  OTcrseeis,  prosecntora  oir  indxCtorent'TenioinBd  by  iiw  i io^0'if  9v  1 
May  be  paid  lh>m  poor's  rates,  704 
Assistant  overseer  not  recognised  by  ooorts,  609 

His  appointment  should  be  produced,  id, 

OWNERSHIP  OF  GOODS, 
How  laid ;  see  LAECxmr 

OYER  AND  TERMINER, 

Commission  of,  in  Middlesex ;  see  MiDDUBtBK 

Qnarter  sesaians  is  not  a  oowt  of»  for  all  pwpoaes,  160, 502«  Qk.  ;  am  64 

PAPER, 

Stealing  piecea  of,  258,  259 ;  see  288 

PARCEL,  337 

PARCENERS, 

Describing  in  indictment,  215 ;  see  PAATirsns 

PARCHMENT, 

Stealing  parchment  on  which  record  is  written,  238 

PARDON;  see  ArrAiifDm 

Granting  under  great  seal,  or  by  sign  manual,  540,  992 
Enduring  punishment  amonnta  to,  539 
To  coDTict  after  transportation,  586 
In  what  cases  crown  may  grant,  988 
To  accomplices  admitt^  witneaaes,  by  committing  magistratsa,  989 ;  see 

ACCOMPLICI 

Obtaining  after  conviction  at  seaaiona,  990,  991 

Fees  on,  aboliahed,  991 

Effect  of  transportation  and  aubsequent  remiaaion  of  part  of  senteppe,  id. ; 

see  586 
Effect  of  pardon  as  to  fines  and  penaltiea,  992 
Orantable  under  sign  manual,  id, ;  aee  640 
Capacitating  effect  of  suffering  the  discretiQiiary  yiaJwuat  arfwthMtii  for 

clergy,  993 
Pardons  on  condition  of  imprisonmeat  in  Pwiilimtiary  to  haid  laboar,  ML 
Pardons  on  condition  of  quitting  fctnffluBs  bj  wohuduf  tnmapahaiiamt  994 

PARENTHESIS,  196 

PARISH, 

In  two  countiea,  717,  718 

Effect  of  dividing  into  townahipa,  717 

Is  not  taken  to  contain  mora  tovna  than  one,  249 

Aforesaid,  205,  262 ;  see  195 

Alleging,  in  indictment,  209 

Alleging  non -existing  parish  in  indictment,  212 

Rating  in  two  parishes,  690 
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PARISH— eon/tmiMl. 

Parifh  offioen ,  in  faet,  755 

To  deliberate  before  appealing,  and  mijofi^  ^  '^  ^^  622«  755 

Pariah  constablet  how  appointed ;  aee  Const  able 

PARISHIONER;  tee  iMHABirANT^Winnn* 

Quimrg  if  fladfaig  a  man  a  pariahioner  of  A.  ia  Anding  him  aettlad  there*    Biff- 
T.  Beelual  Bierhw,  11  Ad.  &  E.  607 ;  aee  6  Ad.  &  B.  885 
PARK ;  aee  Dsba 

PAROCHIAL  ASSESSMENT  ACT,  684 

PARTICULARS, 

Of  apecific  chargea  allowed  in  proaecntionf  for  embesifement,  217 
So  in  barratry  noiaancea  &c.  id.,  290 

PARTY, 

May  adTOcate  hia  own  charge  or  defenca^  151 
To  appeal ;  aee  Appbal 

PARTNERS  IN  TRADE, 

Cannot  be  guilty  of  stealing  partnerahip  gooda,  246 
Stolen  gooda  of,  how  laid  in  indictment,  215,  256 
Deacribing  in  indictment,  215 

PARTY  GRIEVED  OR  CONCERNED;  See  Costs  (of  Ctrtiorttn) 
Who  ia,  in  order  to  have  right  to  appcnU,  617,  624,  971 
By  reAiaing  alehonae  licence;  aee-AlaaousBS 

PASSES, 

Of  diaeharged  priaonera,  590 
Of  yagranta ;  see  Vag&amt 
Of  poor  inhabitanta  of  Aldemey,  Sark,  Shetland,  716 

PAUPER, 

Death  of,  after  aoapenaion  of  hia  order  of  remoTal,  737 

May  himaelf  appeal  againat  order  of  removal,  id, 

Becoivdng  able  to  aopport  himself  by  change  of  cicenmstanoes,  721,  729 

Waa  alwaya  competent  witneaa,  for  he  mnai  be  maintslBed  at  all  eranta,  2  T. 

R.  267 
la  not  a  "  party  to  appeal"  ao  aa  to  make  admiaaion  by  him  evidenoe.     Bey. 

T.  Beelual  BierUno,  11  Ad.  &  E.  607 ;  aee  Admisbiok 
Access  to,  by  appellants  provided  for ;  see  Rbmoval 
Subpoenaing  to  give  evidence  on  appeal  agatnsfc  order  of  ressoval ;  see  id, 

PAYMENT,  242 

To  person  unauthorised  to  receive;  285'^ 

PEACE. 

Tending  to  breaeh  of,  125,  141 ;.  aee  Abtibuu  op  Pxacb 

PEDIGREE ;  aee  Hbbald 

PEER ;  see  DioKirr^  Imdiotmsmt 

How  described  when  prosecutor,  213 

When  prisoner,  203 

Irish,  described,  213 

When  may  be  a  juror,  or  challenged  for  being  sneh}  see  Pbttt  Jvrt 

PENAL  AND  PENALTY, 

PfMo/ distinguished  from  criminal,  949,  950,«648,  524,  73,  75 
Penalty  impUea  prohibition  without  prohibitory  worda,  311 

PENITENTIARY  ;  aee  tit.  Judombnt  and  Discbabob 

BEUURY  andi  SUBORNATION* 
Not  triable  at  sessions,  157,  158 

Bill  for,  found  by  grand  jucry  ataeaaiona  wiliootbe  tried  at  assises,  158 
Trying  at  sesaiona  in  Middleaez,  314 
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PERSON, 

StealUig  goodi  under  protection  of,  244,  268 

PETTY  JURY  J  see  Ju&om 
Calling  into  box,  482 

Informing  priionen  of  right  to  chellenge,  482 
No  ohallenge  good  till  fnll  jnry  appeere,  or  after  any  juror  takes  book  in  hand 

by  direction  of  officer,  483 
Severing  in  challengea  to,  483, 188 
To  the  array,  what,  483 
Moat  be  in-writiiig,  484 

Principal  canses  ofehallenge  to  the  array,  483,  484 
Challenge  to  the  anmy  for  CsTonr,  484 
To  the  polls,  485 
Peremptory, 
Twenty,  xn/domif^  by  prisoner,  id. 
Not  in  misdemeanours,  tJ. 
Not  in  collateral  issues  as  identity  of  prisoner,  474 
Crown  may  challenge  peremptorily  in  felony,  till  panel  eThausled,  486; 
see  491 
For  caus9,  487 
Propter  komorit  rotpiHum,  e.p.  peer,  id. 
Propter  d^eetum,  eir.  personal  incapacity,  id. 
Propter  qfeetum,  eti.  bias,  488 
Propter  delietum,  tis.  crime,  though  pardoned,  id* 
For  sospidon  of  faronr,  i.e.  partiality,  489 
Time  of  challenge  to  the  polls  is  before  any  juror  has  taken  the  book  b| 

officer's  direction,  483,  489 
Challenges  (for  eamte)  determined  by  frtcrt,  489 
Oathoftriers,  uT.  490 

What  questions  a  juror  mav  be  asked  before  triers,  on  the  votr  dire,  490 
Exhausting  jnry  panel  by  death,  challexigcs,  and  coarse  to  be  taken,  491 ; 

see  487 
Tales,  492 

Swearing  and  eonnting  jury  in  felony,  id. ;  in  misdemeanov,  id. 
Affirming  by  them,  id. ;  see  538 
Chaiging  the  jury  with  the  prisoner,  in  felony,  493 
Time  for  charging  them  with^cvtow  eonriction  of  offender  for  felony,  493 
Son  serring  for  £ther  who  is  called  as  a  talesman,  effect,  492 
Deliberation  of,  on  their  Terdict,  570 ;  see  Trial 
Restrictions  as  to  fire,  candle,  and  food,  id. 
Effect  of  separation,.571 
When  may  take  papers  with  them,  id. 
Discharging  jury,  and  withdrawing  a  juror  where  prisoner  or  juror  ill,  wit- 
ness absent,  &c.,  568 
Or  when  after  jury  sworn  indictment  is  found  to  be  eleariy  bad,  499 
Verdict,  571 
When  jury  may  conriot  of  pert  of  charge  in  a  count,  571 
What  to  be  done  when  the  Terdict  miunmte  to  acquittal,  572 
Special  Terdict,  573 
Form  of  deliTcring  Terdlet,  id. 
Pronouncing,  altering,  and  recording  it,  574 
ProTing  identity  of  prisoner  as  haTing  been  prerionaly  conTieled  of  leiony, 

499 
Protection  of  juron,  575 

PETTY  SESSION, 

Meeting  of  two  justices  at  same  place,  8 

Power  of,  to  bail  in  felony,  9 

When  a  meeting  of  two  justices  is  expedient,  though  one  juitlee  may  proceed 

alone,  11 ;  see  Bau. 
Right  of  partiot  to  be  assisted  by  attoniies  and  counsel  at,  and  of  the  puUic 

to  attend,  12 
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AilTocates  at,  13 

Preliminary  inquiry  at,  may  be  piirate ;  bvt  not  if  jnsticee  sit  to  adjudicate,  12 

Appointing  OTerseera  of  poor  at,  13 

Mnst  hear  a  ease  through,  14 

Often  confounded  with  ipecial  leiiion,  15, 16,  132 

Special  petty  session  for  correcting  jury  lists,  132 ;  see  Jvnons 

Clerk  to,  14 

Appeal  from,  23 

Meaning  of  "  petty  sessions  dlTision"  in  boroughs,  1003 
PETTY  THEFTS,  253 

PIGEON, 

Stealing,  239 

Shooting  near  highway,  308,  423 

Keeping  off  grounds,  879 

PILLORY, 

Abolished,  79 

PIPE,  272 

PLACE ;  see  Vxnub 

Alleging  in  indictment,  249,  209 
Proring,  if  essence  of  offence,  601 

PLANTS;  seeVsosTABLs 

PLAYERS;  seeTHSATUM 

PLEADERS,  151 ;  see  BABumft 

PLEAS  TO  INDICTMENTS, 

General  nature  of,  and  distinction  from  demurrers,  457 
In  abatement. 

Now  rendered  useless  by  power  of  court  to  amend,  459,  206 
In  bar.  460 

Special  pleas  in  cases  of  nuisance ;  see  Nuisance 

General  issue,  460,  478,  481 
What  may  be  shown  under  it,  460 
or  guil^  or  not  guilty,  478 
Proeeedhigs  on  plea  of  not  guilty  in  felonies,  481 
Refusal  to  plead,  standing  mute,  deaf,  &c.  479 

PLURAL, 

Charges  in,  in  indictment,  are  borne  out  by  proof  in  singular,  500 

POISONED  FOOD,  307 

POLICE  MAGISTRATE, 

Made  equal  to  two  other  Justices,  614 ;  uirfrfsmfam  to  p.  692 

POLLING  PLACES, 

At  county  elections  fixed  by  quarter  sessions,  1045 

POOR-LAW, 

Commissioners ;  see  Indictmbmt 

Indictment  against  auditor  of  poor-law  union  for  not  accounting,  1  P.  &  D.  319 

Poor-house ;  see  Woekhousb 

POOR'S-RATE, 

No  eertiorari  lies  to  remove,  954 
Manner  in  which  rates  must  be  made,  691,  692 
Allowance  of  rates  by  justices,  692 
Publication  of  rates,  id. 
No  form  of  notice  of  allowance  of  rate,  693 
Appeal  against,  to  fu&rter  sessions, 
GiTen  by  43  EL  c.  2,  &•  6,  660 
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POOR'S-RATE— eoii/mii«<f. 

Extended  bj  17  6.  II.  e.  38,  s.  4,  660 

To  wlut  qnartor  wtiioai  ia  ripect  joi  pUoa  and  tine,  661 

Lodging  it  at  acljonnied  general  lesiiona,  UL 

PabUeatloD,  662 

When  a^joarned  for  want  of  reaaonable  notiee,  663 

Notice  o^  reqniaite,  befiwe  Aeorte^,  thoagh  not  befora  entBriag  tfaa^ipeal, 

663,  664 
Reqaiiltes  of  notice,  and  of  gronndi  of  appeal,  664 
F^tnm  qftueh  uoHet  qft^pp^ai^  665 
Sereral  partiea  grieved  maj  join  in  notice,  664 
Time  of  giving  notice,  ill. 
How  notice  Berred  and  waiver  of  it,  id. 
Gronndi  of  appeal  against  poor-rate,  667 
To  spteuU  leesions  by  6  &  7  W.  IV.  c.  96;  net  oling  ■ppeai  to  qvrtar 

iCMioni,  50 
Teat  of  law  on  inbject  ia  43  Ei.  c.  2,  a.  1.  667 
Rates  in  paiishea,  containing  boroughs  corporate  not  co-eztenaive  with  the 

pariahee,  668 
Persons  bj  whom  rate  may  be  made,  668,  669 
Pnrposes  for  which  it  may  be  made,  and  may  and  may  not  be  applied»  669, 

704 
Void,  if  made  by  other  than  OTerseers,  669 
Rate  can  only  be  made  m  termt  for  rdief  of  the  poor,  id. 
How  collected,  pending  appeal  against  it,  670,  671 
ProspectiTe  rate  good,  671 

Bad,  if  for  reimbursing  overseer's  expenditure  of  fbrmer  year,  id.  692^ 
Or  if  made  as  a  atanding  rate,  i.  e.  for  mom  tlMna«icmontii%  or  oobohmH^ 

with  another  subsisting  rate,  692 
Diviiion  o/tuijeci  m  t9ri  .— 
Subjects  in  respect  of  which  assessment  to  poor*s  rate  may  be  made,  671 
**  Inhabitant,"  in  at.  43  El.  c.  2,  means  **  resident,"  and  may  be  rated,  id. 
Ltmdt  imd  houiei: — 
What  ia  rateable  as  '*  lonif,*'  672 
All  buildings  rateable,  id. 
But  easemenU  and  profits  d  prendrt  as  right  of  common  or  way,  tOHa,  sad 

eoiuai  profito,  as  profits  of  manor,  righto  of  taking  stone  ftom  qoairyj  &e., 

are  not,  672 
Rento  not  rateable,  and  why,  id. 
Portions  of  ore  raised  from  mine,  when  rateable,  id. 
Canals,  how  rateable,  in  respect  of  their  tolls,  673,  680,  681,  683 
Improved rivernavigationa, .how te TateeUoi  67S 
Dam,  lock  or  sluice,  id. 
Fisheries,  when  rateable,  674 

Peaces,  royal  parks,  barracks,  meeting-lurases,  powi)  mumtohji,  te^^-tf. 
Oas  pipes  and  works,  I'uiUfaya;  waterworfce^  te.,  680    6fl4»  691 
Bo*D  landt  and  koutn  rniui  be  occupied  to  render  them  redmkU, 
House  wholly  unocenyW  not  rateable,  674 
Nor  buildings  devoted  to  public  purposes,  as  palaeea,  churcfaea,  bazndcs, 

chapels,  gaols,  exhibitions  of  art,  vestry  rooms,  Sunday  or  iaftal  aehoaiar 

&a  &o.,  674,  675 
Prificiple  of  exemption  from  TStl^,  677  ^ 
Lunatic  asylum,  678 

Rateability  always  attaehea  on  benefical  ooonpation,  675 
Who  rateiible,  where  the  property  is  piMIe,  bota  profit  la.  prodaoad  to  the 

occupier,  679 
Pact  of  occnpstion  is  for  sessions  to  dostfe,  ML 
Corporate  property,  rating,  676 
On  what  principle  eaud  in  wAotvnioaMar.  laado  and  honaaaartfo  AemM  m 
reepect  qf  the  adjuncts  or  ciremmetmmm  whMk  imtrene  IMr  weim  to 
their  poeeeeeor,  679 
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Biineral  jpij^  679*  680 

Basiii  indonni^  ipriog  of  New  BifBr»  679 

Wdghing  ina<^e,  billiard-table,  canteen  in  b«moks»  pwBonal.  chtttahi  or 
engine  diwiMii  nitb  iuwaa  at  entm  nntt  480 

Gas  or  water  wariu«  pipea«  raUway%  fte.,  680—464 

Rate  shoiild  be  asseiaed  on  what  mm,  681 

Not  on  their  profiti  or  grotf  amonnt  of  receipts,  miimt  ntjmntMi  bnt  on  net 
annval  Talna  to  let»  cmummUbm  «Mtft,  688,  684 . 

Actual  rent  paid,  a  criterion,  684 

Surrey  and  new  Taination  of  padah  nnder>pMPahial  ■■■imint  aot,  6  &  7  W. 
lY.  c.  96,  684^686 
J^brm  o/poor'B  m/t,  686 

Rating  land  differenUy  from  honaea,  685 

Rating  honaea  and  oollieriea  together,  id. 

Tithes,  687 

Coal  mines,  688 

Saleable  underwoods,  idf 
Other  w^tet  matten  qf  rating  for  wkiek  partiu  liable  fly  48  RLe,3,toi€ 
rated  om  <•  inhaMta«t9,"' 

Stock  in  trade,  fiirming  stock,  and  other  personalty,  690 
In  what  place  property ^  real  orpereenal,  ie  to  he  rated,  id. 

Stratum  of  coal  worked,  or  bridge  being  in  twopariahet,  id. 

Drains,  gas  and  water  work  pipes,  canals,  &o.  691 

Lighthouse,  id. 

Ships  at  port  of  registry,  id. 
Manner  in  which  ratee  mmt  be  nude,  tMowedramdpubUaihedf  691—698 

Sessions  to  decide  whether  landlord  or  tenant  was  intended  to  be  rated,  937 
^rial  of  appeal*against  poor^  rate;^ 

At  special  sessions,  50 

At  quarter  sessions,  51 

ScTeral  rates  may  be  included  in  one  appeal,  694 

Roving  serrioe  of  notice  of  appeal  is  condition  praoedent  to  heuingi  id. 

Which  party  beginv,  id; 

Putting  rate  in  evidence,  695 

Notice  to  parish  officers  to  produce  it,  696 
Right  of  parishioner  to  hare  copies  of,  id. 
Parishioners  are  competent  witnesses,  idL 
Amending  by  altering  rates  of  third  persons,  697 
Decision  of  sessions  for  amending  or  quashing  ntOt  id. 
Costs  of  appeal  againat,  698 ;  and  see  Costs 

POSSESSION, 

Of  land,  830,  et  eeq. 

As  regards  questions  of  larceny,  243,  et  eeq. 
Of  goods  recently  stolen,  301' 
Note,  330 

Of  counterfeit  coin ;  see  Coin 

Regainiag  possession  of  land. or  goods,  to  which  party  is  lanfUDy  entitled,  378 
Inferring  original  titls.to  landfrom  long^  830 

POST  OFFICE, 

Order  or  mark ;  see  EviOBNcn,  Lsttm 
Uttering  or  counterfeiting  it ;  see  Wkuem  Pvarairess 
TnstsnoM  of  permittiag  notices  to  be  sent  by,  17, 19,  735 

POSTPONEMENT  OF  TRIAL, 
By  trsTcrse ;  see  TnATXRan 
By  power  of  the  court,  eao  motu,  478 
Court  may  postpone  the  preferring  a  bill,  467 

By  spaeial  appUeatknLof  prosecutor  or  accused,  on  grounds  enumerated,  468, 
469 


1116  XKDEX. 


POSTPONEMENT  OF 

Commonly  gnnted  for  abieiioe  of  materiil  witiMMi  468,  640, 151 

Affidavit  and  proceeding  to  move  for,  469 

Notiee  of  moTing  for,  468 

Where  lome  defendanta  do  not  tratene,  472 ;  see  Tbatsbsb 

Where  only  a  lingle  defendant  who  doea  not  traTerte,  467 

Coiti  of  the  day  when  granted  alter ;  see  Costs 
In  criminal  catet.  id. 

In  cafes  of  appeal ;  see  Appbal  xir  Qbnseal,  Cotrs,  Rbmotai. 
Fvrmqff 

4gldmrit  qfd^^mdmu  amd  kit  mtiwunff  to  ngiport,  470 

Afidtiwit  qfmedieal  attemdmU  qfiU»§m,  472 

Notice  qf  i^tplieatiom,  id, 

POUND-BREACH ;  see  Eicapb  amd  Rbscvb 
Indictable  at  common  law,  367 
F&rmi  qf  indietmont  for,  372 

PRACTICE  OF  SESSIONS, 

Is  recognised  by  court  above,  656 

Bat  will  not  bind  a  party  to  give  notiee  of  appeal,  if  not  reqnirad  by  law,  630, 

657 
As  to  *'  reasonable  time  "  by,  for  giving  notice  of  appeal,  630 
When  will  be  controlled  by  queen's  bench,  656—658 
Probable  test  of  iU  validi^,  658 
Time  prescribed  by  statute  for  giving  notice  of  appeal  cannot  be  inlnngsd  by, 

657 
Rule  of,  if  requiring  a  particular  notice  of  trying  a  roipUed  appeal,  win  (with 

few  exceptions)  prevail,  635-^637 
Time  for  entering  appeal  at  seuions,  is  fixed  by,  638 
As  to  beginning  by  either  side  when  upheld,  643 ;  see  694 
As  to  prdfadng  evidence  by  an  address,  or  reserving  it  till  after  evidence  given, 

651 
If  it  allows  time  enough  to  enter  and  try  appeal  against  order  of  removal  at 

the  next  sessions,  it  may  be  tried  at  those  sessions,  740 
As  to  filing  original  order  of  removal  discussed,  848 
Changes  in,  discouraged,  656 

PRECEPT, 

For  summoning  special  sessions,  16 
Greneral  sessions,  62 
General  quarter  sessions,  63 

PREFERRED,  407 

PRESCRIPTION, 

May  be  proved  by  «M  eoet  evidence,  399 

PRESENCE  AT  CRIME,  189 ;  see  Pukcipal 

PRESENTMENT, 

By  grand  jury,  form,  232 

By  Justice  of  the  peace,  of  road  or  bridge  out  of  repair,  aboliahed,  id. 

By  constables,  now  discontinned,  except  in  Middlesex,  125,  283,  389 

PRESUMPTIO ;  see  Omnia 

PRETENCES ;  see  Cbbat,  Witchcbapt 

PREVIOUS  CONVICTION  FOR  FBLONT;  Comncnoiv  (Pbbvious) 
For  stesUng  trees,  and  in  uttering  fUse  coin;  see  Tbbbs,  Coin 

PRINCIPAL, 

In  first  and  seoond  degree,  292,  293,  296 

Punishing  principal  In  seoond  degree,  298 

In  second  degree,  is  being  jn^ersnl  aiding  and  okotthtg,  292 ;  see  297 

Principals  in  seoond  degrae,  how  indicted,  293 ;  see  Accsssobibs 
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PRINTED  FORM, 
FiUiiig  ap,  631 

PRISON, 

What,  364 
Breaking,  id* 

Rules  for  goreming  prisoni  laid  before  aeesioiis;  see  Clbmc  of  Pbacb, 
GAOLa 

PRISONER, 

His  right  to  eopy  or  sight  of  depositiona ;  tee  DaPoainoKB 

Disdiarging,  on  bill  thrown  out,  596, 185 

Paasing  to  hb  pariah  on  diseharge,  590 

With  oertificate  to  recelTe  alms,  607 

Loitering,  ia  rogoe  and  vagabond,  609 

No  fees  dne  fhmi,  on  dist^arge,  590 

Returning  him  at  trial  money  taken  from  him,  474 

Old  eonnty  allowanees  to  prisoners  in  King's  Benoh  and  Marahalsea,  1032 

Harshness  of  common  law  to,  1030 

PROBABLE  CONSEQUENCE  OF  ACT,  424 

PROCEDENDO ;  see  CnnTionAnx 

PROHIBITION;  see  iNDicmairr 
Ptaalty  tnqv/itf  a  prohibition,  311 

PROMISSORY  NOTE ;  see  SncuniTna 

PROOF, 

Parte  of  charge  which  require,  500 

Of  minor  charge,  or  one  of  aereral  intents,  or  of  one  of  serecal  larcenies,  bdd 
in  the  indictaient,  id, ;  see  Etidbncs 

PROPERTY, 

In  things  embessled,  how  laid  In  Indictment;  see  EicBBESLBinirT  (FaLONioua) 
In  fixtures  stolen,  270 

PROSECUTION, 

Commencement  of,  382 

Taking  up,  by  fresh  prosecutor,  after  discontinued  by  first,  423, 425 

This  term  in  a  statute  indndes  appeala,  JL  t.  Smrrtp  (/•#.),  5  Ad.  &  E.  701,  n. 

but  "  prosecution  laid  *'  means  erimimU  proceeding  only,  4  Q.  B,  419,  Ranh' 

Uns  T.  JitMnt 
Calting  every  witness  of  the  subject  matter  of,  514 

PROSECUTOR, 
Who,  935 

By  what  mode  he  must  proceed  at  sessions,  139 
Any  person  may  become,  id,  187 
Death  of,  does  not  abate  proceedings,  139 
How  bound  by  recognizance  to  prosecute  and  give  eridence,  id, ;  see  Rncoo- 

NIZAMCn 

His  attendance  to  do  so,  174 

Not  entitled  to  address  the  jury  in  support  of  his  prosecution,  151,  152 

How  called  on  hia  recognisances  to  prosecute  and  give  evidence,  173 

Ascertaiidng  who  he  is,  971 

Entitled  to  certiorari,  notwithstanding  act  taking  it  away,  at  least  in  penal 

matter,  949,  950 
Costs  to,  if  party  grieved  where  indictment  removed  by  certiorari^  970,  971 ; 

see  Costs 
Electing  on  which  charge  to  proceed ;  see  Elbction 

PUBLIC, 

More  than  parochial,  402 
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PUBLICHOUSES, 
Clooog,  32 

PUBLIC  OFnCBR, 

Cotto  to,  when  be  indieU,  971 

PUBLIC  PURPOSB, 
As  to  ratiiig,  676,  677 

PUBUC  SERVICE  AND  STORES, 

Moniei  embMkdiii,.lMr  demiheit'in  iaiBfltoifsBt,  216 
Poniehment,  443,  285 

PUBLICATION, 

Of  rate  in  ehnrch ;  see  Poo»'«  Rat«  

Of  OTeneen'  aoooonti  by  depodt  wHfa  wmoBmmni792 

PUNISHMENT;  see  Jvanniir 
.BxQMsof««mBr^577 
Wben  comnlatiTe ;  see  Cumulatits 
Bndnraneeof;  seeWmrBSS 
Apportioning,  585 
Of  felonies  for  wbicb  no  pnnisbment  speaiattj.fiOTidtd,.580 

PURCHASE,  835 

PURSUANCE, 

Of  act  of  pariiament,  950 1  see  JvniOBS 

QUAKERS, 

Permitted  to  affirm  in  all  cases,  wbetbsr  as  jnrors  or  witneases,  536 

OUAUnCATION  OF.JTi61!IQaB;'«Ba.inniiS8 

QUANTITY, 

Stating  in  indictment,  251 

QUARRY ;  see  Mini 

QUARTER  SESSIONS;  see  tit.  Sbmionb,  Gbnbkax  QuAsna  Susions 

QUASHING  INDICTMENT,  477 
OrderDf  sessMBB  in  part,  645 

Order  of  remo^  on Jippeal  howfcriwinliiiiifi  as  toirineflimillhsaiSBf,  854 
As  wdl  oi^er  ofsessiowrartbatof  jvtiflaa,  646 

QUEEN'S  BENCH, 

Effect  of  its  sitting  in  Middlesex,  67 

Jurisdiction  of,  orer  sessions,  656,  936 ;  see  Appeal,  EEmo& 

Wben  will  not  grant  new  trial  by  sessions ;  see  Spbciax.  Cass^  Naw  Teial 

QUORUM, 

Originally,  meant  justices  seleeted  from  rest,  81 
Bffeets  of  thif  «i*"«*  in  orders  of  remoTsl,  Id.  n. 

RABBITS ;  see  Gamb 

RAILWAYS,  _ 

Ratii^  to  poor,  680-^684 ;  JMe  NviaAMOis 

ConTletiaB  of  wammtmmm  mmmtmt «»,.  W 
Pnberty  as  to,  559 
RATIONE  TBNURiB,  CLAXJBURX,  awj.;  see  NvnAMOW  to  HinwATs 

REAL  ESTATE,  158 

RECEIPT 

Wlien  not  eridenoe  tor  want  of  stamp,  290,  291 
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RBCBIYERS  of  Stolsn  o&  Embbzzlbd  Goods, 

flnt  mwnflated  to  ofltmo^of  sooenory^  ^ffcr  fB6ty'S56 
Recdrer  vnlmowii,  id. 
Wlm  offflnee/»lMy»  199 
May  be  tried  at  aooestoriea  after  the  fact,  or  for  a  ttiMmUioefiitm^,  id. 
May  be  tried  in  *the  eonaty  where  -tiie  printipal  it  tried  ;  or  ia-tfaat  part  of 

the  united  kingdom  where  tiie  property  is-reeeiTed,  182,  -900 ' 

Indicting  at  principal  and  i eeeirw  itf  thceamelndietinent/SOO,  BVS 
Nature  of  offence  and  guilty  knowledge,  299 
■May.coBtro¥tft  the  ■toaKng.by-princ§>alH&^y299,JM0 
Yenne,  182,  300 

Form  qf  imdietmumi  ugaiiut  r/tceime, 
jU  mccmmry  JomUyi  with  primeipal,^00 
As  fir  a  nittaniiveftUmyf  301 
Guilty  reodying  is  a  misdemeanour,  where  stealing,  &c.  is  made-fueh  lyy-ita- 
tvte,  443 
Fbrm  qf  indictment  fir  rteeiving  goods  obtained  by  falte  preimmMf'Mfk 

RECITALS, 

By  whereas,  435 

In  indictments,  199 

Of  orders  of  jostioea  in«lndifltaniftt4lttr  diMheyiBg  tinni,440 

RECOGNITION,  143 

RECOGNIZANCE, 

Is  no  more  than  an  acknowtodgmeat,  -50 

Binding  oyer  persons  by,  to  appear  and  giTO  eridenofror  {uaaeoate,  JO,  ;1A9 

Justice  or  coroner  may  call  on  prosecutor  to  acknowledge  and  commit  him  on 

refusal,  139 
J^briN  qf  reeogniganee 

Toproneute  or  give  evid^fiet,  140 

Of  bail  given  by  d^endant  and  Mt  iuretie§t  id. 
Married  woman  cannot  gire,  so  must  find  a^anrety  in  iier  Jtead.  140 
Perfecting,  where  neoessaiy,  in  order  to  appeal,  50, 51, 142,  629 
Amending,  51 . 

Attesting  recognimnoe  to  appear,  &c.,  141 
Certifying  such  recognisance  to  the  next  sesHon,  fd. 
Taking  finesh  recognixances  at  sessions  to  appear  at  moms,  61 
.How  to  bind  corporations  by,  .629 
Sembie,  infant  may  give,  140 
Calling  witnesses  on,  544 
Recognizance  given  on  lemoval  of  inuictuieul,  order, 'or  other  proceeding  to'be 

filed  at  crown  office,  959 
If  nbaeilbed  iiyjaitieas,  nead  not  be  iigMddiy  oqgniaor,  141 
Is  matter  of  record,  though  only  enftned  in  igiitiateis  faaok,  id. 
To  betwstifi6d.to.,BaztseHbn,  141,  .687 
Of  bail,  when  vequiied  fkmn  aBOued  belbitt  iadlataaBnt  ftmd,  142 
Attandaaee  mider,  nraat  fae.ieeoidad,  or  partyia  Bflt^egiwi'iiatoil,  id. 
Party  bound  by,  to  appear  at«BaaaBe»  bBSjill  >thB ^earibn  tn mpp&niBf  230 ; 


When  and  how  required  from  witness  in  criminal  case,  138,  i#  jeg« 

iBopiting seeDgninaeea of  wttaMMain  oriminaLBM,  646 

By  corporation,  629 

To  proseeote  appeal  agalutBenifiction,  906 ;  Bee  id. 

Estreat  of,  is  consequence  of  failare  to  perform  its  onndftioBS,  994 

Reoogdamioeain  certain  oasea  not  .to  ha-oatiBBtod  wUiiout  (Bder  of  .the  ses- 
siouB;  soefiBaiBBAT 

Levying  amoant  of  lecngnwaBeae  .forfhitad  at  Baaiiana»  and  oidarad  to  be 
tftreated,  997 

Next  sessions  may  discharge  the  whole  Of  the  f otfajlad  TBCOgnfaawi,  996 
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Until  the  reeognisuioe  U  attrettod  into  exeheqner,  that  oovt  exerdwi  no 
jnriidiction,  111,  997 
Calliiig  putiM  bound  hj,  to  proieento  and  give  oridenoe  to  go  before  grand 

jnry,  173 
Calling  partiea  bound  hj,  to  appear,  and  proccaa  on  defiuilt,  230 
To  keep  the  peaoe  forfeited  by  Tiolenee  cannot  be  proceeded  on  at  aeaaioiiay 
bat  dionld  be  remofed  into  excheqaert  604 

RECORD, 

Clerk  of  peace  maj  be  called  on  to  make  it  np  in  indictment  fbr  tdaof,  105 
Of  qnarter  aeasions,  e.  p,  indictment,  order  of  leaiionB,  See.,  520 
Of  quarter  sessioni,  is  not  neoesaarily  on  parchment,  574 
Stealing,  injuring,  or  deatroying,  no  longer  triable  at  aeaiions,  158 

RECORDER, 

Is  in  his  own  person  the  quarter  seaaions  of  a  borough ;  eee  Bokough 

REEVE,  372 

REFERENCE, 

In  proTiso  to  enacting  clause,  881 

To  a  statute  when  auAces,  748 

To  a  statute  when  will  not  confer  appeal,  614,  615 

Of  an  appeal  against  a  poor's  rate  by  consent  of  parties,  910 

Incorporating  atatement  by,  754 

In  case  of  taking  away  eertiorarif  951 

REFRESHING  MEMORY,  550 ;  see  WiTRsaa 

REFUSAL  to  plead,  479 

REGISTER, 

Of  baptism,  proves  what,  322 

Of  birth,  must  be  made  on  pain  of  indictment,  311 

REHEARING  BY  SESSIONS, 

Of  appeal ;  see  Appbal,  Spucial  Cabb 

Only  ordered  after  case  granted  by  sessions ;  see  Appbal 

Fresh  evidence  may  be  giren  on ;  see  Spbcial  Cajb 

RELATIVE ;  see  Aktsoboimt 

RELIEF  OF  PAUPERS, 

Operation  of,  in  questions  of  settlement ;  see  Sbttlbicbkt  bt  Ackkowlbdo- 

MBNT 

REMOVAL,  FRAUDULENT  i  see  DitTBBsa,  Labcbnt 

REMOVAL  OF  PAUPERS, 

Power  of,  first  giren  in  13  &  14  C.  II.  e.  12,  by  warrant  of  justices,  710 

Such  power  now  altered  and  restricted,  711 

Can  only  be  eierdsed  when  pauper  is  or  may  be  deemed  "  metmalijf  dterye- 

abW  id,,  712  ;  and  then  only  subject  to  4  &  5  W.  IV.  c.  76,  s.  79,  734 
What  persons  are  remoTable  as  '*  actually  chargeable,"  712,  713,  716 
Unmarried  woman  with  child  no  longer  removable,  714 
Relationships  of  wife,  child,  ftc.  which  prevent  separatioB  of  partiea  removed, 

713.  714,  715 
Relief  to.  wife  or  children,  whether  husband's  own  or  not,  or  legitimate  or  not, 

when  makes  husband  actually  chargeable,  712 
Removing  bastard  children,  713 ;  see  Sbttlbmbmt  (Bt  Bibtb) 
Irremovable  persons,  716 

Complaint  of  actual  chaigeability  must  be  made  by  what  overseers,  710,  726 
If  order  of  removal  does  not  show  it,  it  is  bad  in  aubstanoe,  849 
So  if  it  does  not  show  pauper  actually  chargeable,  id, ;  see  855 
Removing  natives  of  Scotland,  Ireland,  Guernsey,  Jersey,  Bfan,  Seilly,  Alder« 

ney,  Sark,  Shetland,  &c.,  716 
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RemoTal  to  what  place,  711,  712,  717,  718 

RemoTal  to  township  maintaining  its  own  poor,  717 

Making  order  or  warrant  of,  is  a  judicial  act,  719 

BxaminatUm  qf  pauper  and  toitnenet  brfore  making  order  qf  removal ,  id. 

What  it  means,  721 

Power  to  take,  and  to  summon  witnesses,  719 

Two  justices  must  be  present  at  and  sign,  id. 

Examination  of  pauper  adTisable,  but  not  essential,  719 

Course  if  he  is  old,  sick,  &c.,  and  unable  to  attend  petty  sessions,  id. 

Must  be  taken  in  writing,  id. 

Construction  of,  is  as  strict  as  of  grounds  of  appeal,  id.,  746 

Heading  or  caption  of,  720 

Justice's  jurisdiction  to  take  examination  on  oath  must  appear  on  the  face  of 
it,  id. 

Must  show  ekargeability,  and  how,  e.  ff.  by  certificate,  720,  725 

Copy  sent  to  respondents  must  state  all  the  eridence  given  before  the  justices, 
721 

Must  not  allege  hearsay  evidence  of  facts,  id. 

Instance  of  hearsay  as  to  birth  settlement,  721,  722 

Facts  giving  the  justices  jurisdiction  to  remove  must  appear,  722,  724 

Inhabitancy  of  pauper  how  must  be  shown,  id. 

Requisites  of,  in  case  of  settlement  by  hiring  and  service,  723 

Or  by  renting  a  tenement,  id. 

Or  by  payment  of  rates,  id. 

Or  by  apprenticeship,  id.  725 

How  to  state  emancipation  in ;  see  Addendum  to  p.  725 

If  settlement  depends  on  a  single  fact  within  pauper's  knowledge,  e.  g,  his 
single  state  at  hiring,  place  of  residence  during  service,  5cc.y  it  must  be 
stated,  724 

If  several  settlements  acquired  at  different  times  in  parish  to  which  removal 
made,  all  should  be  stated,  id. 

Sessions  when  to  judge  if  examinations  are  sufficiently  particular,  724,  725 

Dates,  place  of  fact,  material  to  settlement,  e,  g.  apprenticeship,  renting  tene- 
ment, &c.  on  which  removal  is  sought,  should  appear,  725 

Variance  between  examination  and  proof  of  it  at  sessions,  id. 

Acting  on,  as  to  pauper's  family  if  he  dies  before  removal,  id. 

How  to  allege  inability  to  find  place  of  pauper's  birth,  id,,  726 

Jurat  must  state  it  sworn  before  two  justices,  725 
Order  of  removal  cannot  be  made  by  sessions,  860 

Form  of  order  of  removal,  726,  and  its  direction,  id.,  718 

Suspending  order  of  removal  in  cases  of  sickness,  eosts  of  maintenance, 
728 

Signing  order  of  removal,  729 

Removing  pauper,  serving  copy  of  order,  examination,  and  notice  of  charge- 
abUity,  729,  734 

Costs  of  maintenance  on,  728,  738  ;  see  Costs 

Returning  to  removing  parish  after  actual  removal,  729 

Justice  to  take  examination  of  sick  or  aged  pauper,  and  report  to  other  magis- 
trates as  to  his  settlement,  728 

Execution  of  order  of  removal,  id.,  729 

Superseding  and  abandoning  order,  730 

Fcnrme  qf  eupereedeoM  and  notice  qf  abandonment  qf  order  of  removal,  733,  734 

Time  of  removing  pauper  under  order  of  removal,  the  execution  of  which  is 
not  suspended  by  order,  734 

Removal  to  parish  which  submits  to  receive  pauper,  735 

If  notice  of  appeal  is  received  by  removing  parish  in  21  days  after  service  of 
notice  of  chargeability,  order  of  removal,  &c.,  pauper  is  not  to  be  removed 
till  after  appeal  determined,  735 

4c 
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AppelknU  to  have  aooess  to  praper,  with  power  to  remove  him,  peyng  the 

ezpeniei,  736 
Appeal  offiumit  order  qf  rmmnfai, 
Who  muf  appeal,  736,  737 
Two  appeals  against  one  order,  858 
To  what  sesaioD  in  respect  of  pkoe  and  timer  737,  738 
<'  Next  sessions,"  what,  739 
Time  for  appealing  where  order  suspended,  738 
Entering  and  respiting,  739,  740 
Entering  appeal  at  second  session,  741 

Time  for  parish  officers  to  inqvire  aa  to  propriety  of  appealing  738 
Power  of  sessions  to  which  appeal  is  respiteid,  741 
Ne^eet  to  eater  lesplted  appeal,  id. 

Entering  appeal  at  adjourned  qoarter  scsrions  by  practice  of  seasiony  id, 
NoHee  ^, 

Is  stall  regnlated  by  praetioe  of  sessinna,  734,  742 

Cannot  in  general  be  given  by  any  but  pariah  officers,  744 

May  be  given  qfter  lapse  of  21  days  from  receipt  of  aotioe  of  rhaiffWity, 
order  of  remoral,  examination,  &c.,  thoagh  befiare  acbml  ccmoval,  738, 
or  after  actual  reoioval,  738,  739,  743 

How  signed  and  served,  743,  744,  740 

May  be  verbal,  but  should  be  written,  744 

Time  of  serving,  so  as  to  prevent  actual  removal,  745 

If  given  within  the  21  days,  but  not  followed  up,  so  that 
takes  place,  fiesh  notice  may  be  given,  743 ;  see  754 
Siattmemt  <if**  Oroimde  qf  Appeal"  9§mmei  erden  qfremmml 
To  be  framed  by  appellants  and  delivered  to  rjspondenls,  **/a 

iMif  "  before  first  day  of  session,  745 
To  be  **  clear  "  days,  viz.  exclusive  of  day  of  service  and  o£  ficst  day  of 

sesaimis,  td. 
Requisites  of,  745,  755 
No  other  gnwnda  than  thoee  ao  deliMrad  can  be  foae  into  at  tnaLoCaipcBl, 

748 
ConstructioB  of,  and  nioety  in  finsaung,  id. 
How  fisr  I  tissmhins  that  of  examinationa  befam  lemova!,  ad. 
Object  of  ensrfiwmts  waa  to  compd  each  diadoawea  of  fimteos  hs<k 

as  to  saake  each  aware  of  the  pi^ata  to  be  tried,  ad. 
Meat  show  ponper  not  settled  in  appriliani  pariah,  ad. 
May  state  okyectioaa  to  Batiee  oCchargeafaility, 
If  settleeacBt  ■  in  third  peinh,  sasit  atsto  ao,  ad. 
May  diect  lo  exaMBBtioii  or  eider  gencralir,  as  bad  o«  the  tea  ed  i^  6r  a 

defect  of  aiOelaMe,  747 
Bet  if  some  objcctiotts  ere  qpedally 

kt  IK  ethen,  ad. 
IMects  of  >Wwi  in 

6cftUT  alleged  aa 
Refeieace  in  to  a 

rmduLtlen  af  ila  beoki,  indcHtvear&e.  b^mc  ranMaii^ieilieea,  747,  748 
S^;t>»ent  set  ep  by  appreataeeahip,  how  lisp  all  i  by,  748 
Settkaaect  by  reatBag  a  tf  wwsmr,  how  asms  lid  i^  749,  7^  7S3,  7M 
Or  by  hiriag  a^d  aerriee,  ad..  7S1,  751 

IVevrxig  aettlema»t  by  afpreatiBaihip  ia,  758*  7S3 

K.^^S-^n^  M  a  «ncr  eider  «r 

^  ;r.«Mr  cr  atrtkafcta;  an.  W  paapcr's 

AHi:"^  ^•{^.^x  'inhaaiiat  Vr 
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RBMOVAL  OF  VAVVERS-^etmtinued. 

Miaiimamf  qf  Gr^lmd^  ^  Jpfuml    romiinmai, 
DifcretioD  of  mmiobs  in  jwigHi|p  ifMli«r  grcHmdi  of  HV^  ^  eaaminations 

•feito  a  aettiflment  willi  nffieioni  |mfftioi3arity»  751 
Seuions  in  judging  of  rarianoe  or  not,  are  aole  judyea  ^ifmei,  id. 
Mia-alBting  the  fair  at  whiah  panper  ati|nrialad  for  a  hoUda^Tt  mataiia],  id. 
If  variaaee  M^iU  aaialeai  appallant  Hut  ia  aMfewlal,  752 
Mojf  be  aant  with  the  notioe  of  appaai,  og  aenl  aapantely  U  daja  at  leaat 

before  seaaions,  754 
Freah  gronnda  of  appeal  fuym^  from  Jist.  wken  admiaablet  id. 
Should  be  aenred  on  one  of  the  pariah  officera,  not  on  their  attorney,  755 
Seaaiona  may  adjourn  the  appeal  if  there  ia  error  in  such  service,  ta. 
After  such  a^ouraaBent,  grouuds  of  appeal  nmM  be  served  afreab,  id. 
If  order  confirmed  owing  to  defect  in  grounda  of  appeal ;  aambie^  it  ia  a 

dedaion  on  the  merita,  853 
How  signed  by  pariah  officers  and  aenred^  756,  756 
Primd/aeie,  aasistant  overseer  cannot  sign,  756 
Most  convenient  course  for-aarving  aaapandanta  with,  XS6,  744,  746 
Need  not  accompany  notice  of  appeal,  id. 
Serving  fresh  statement  of  grounds  of  appeal,  754 
F&rmi  qf  Notice  qfAppwai  md  qf  SUOummi  qf  Qr&mtd»  qf  Appeal,  757 
TWaf  qf  J^^peed  a^aimi  Ordtt  qfRmmowai,  {he  gnand  poiata  aae  ArPBAL  in 

GsifUAIi) 

First  prove  notice  of  appeal,  848 

Then  original  order  should  be  produced,  by  appel]aala»  aad  aaad^  849 

When  copy  may  be  read,  id. 

Notice  to  produce  original  order,  848,  id. 

Filing  original  order  at  sessionsv-  848 

Costa  of  ttie  day  on  adjourning,  740 

Fovrar  to  adjour&v  «hen  grofmde  of  appeal  ware  not  properly  aervad,  755 

Sessions  may  amend  defecta  of  form  in  order  or  judgment  of  any  juatioes,  849 

But  not  dafiBota  in  aKAffanaa,  a.  |k  not  stating  the  removal  to  be  on 
eomplmnt  qfparieh  qfieer^f  oi  that  P^opor  i>  chafgaabia,  id. 
Dafacta  of  form  in  order  cannot  bo  objaatad  to^  nnleaa  atated  aa  gronnda 

of  appeal,  850  ;  see  747,  748 
Evidenoe  on  the  hearing  of  the  appeal  against  order  of  removali  id. 
Producing  pauper,  856 
Effect  of  former  order  unappealed  against,  851,  or  confirmed  on  oppeal,  852^ 

or  quashed  generally  without  apedal  eotry  for  defect  of  form,  853 
Right  to  begin  and  reply,  856 ;  sea  Right  to  Bxqin 
Cross-examination,  858 
Justices  are  sole  judges  of  evidence  in  such  appeal,  id,  659,  943 

But  may  enter  judgment  epeeiaUy  to  prevent  their  order  from  being  coin 
duaive,  646 

Or  may  grant  a  case  for  opinion  of  aoort  abooa  on  point  of  law ;  aae  Sra* 
oiAL  Cabs 

Judgment  must  be  to  confirm  or  quaah  order  of  removal,  859 

Coats  of  appeal,  860  ;  see  Coara- 

Removing  paupers  bsick  after  order  qnaahad  on  appeal,  860 

Pauper  returning  to  parish  ft^oss  wMdi  removed  by  order ;  see  Rbtubnino 

Finality  of  order  of  sessions  eonjirminff  original  order  oif  removal,  except 
for  error  on  face  of  it,  852 ;  see  851 

Form  qf  order  embodying  the  judgment  of  seaaiona,  859 

If  order  of  removal  is  quashed  on  a  g^und  foreign  to  settiement  of  pau- 
per, the  order  of  sessions  is  not  an  eatoppel,  854,  except  perhapa 
between  aame  pariahea,  855 

RENTING, 

How  proved,  815  ;  see  Sbttlimknt 
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REPLY, 

If  obtained  by  proaeeiitor  if  wttnetseB  are  called  for  priaoner,  though  only  to 

character,  or  if  deposition  of  witneu  hai  been  read,  565 
Begnlations  of  the  judgea  InTolving  right  to,  where  prisoner  eroas-ezamines  on 

the  depositions,  553 
On  part  of  the  crown  in  proseentions  institated  by  crown  itself,  566 
When  fresh  facts  or  documents  are  opened  by  defendant's  oonnsel  without 

afterwards  proving  them  by  calling  witnesses,  or  reading  doenments,  566, 567 
When  refused  in  cross  traverses,  466 
On  trials  of  appeals  against  orders  of  removal,  856 

REPORT, 

Of  trial  before  its  termination  contrary  to  order  of  court,  12 

REPUGNANCY,  218 

RESCUE;  see  Escape  akd  Rbbovk 

RESERVING  POINT,  458 ;  tee  Special  Casb 

RESIDENCE, 

Stating  place  of  residence  of  defendant  in  indictment,  205 

Is  generally  where  a  party  lodges,  781 ;  see  Skttlbmkmt  bt  AppauirricBSsip 

RESPITED  APPEAL ;  see  Appeal 

RESPONDEAT  OUSTER,  459,  480 

RESTITUTION, 

Of  goods  obtained  by  false  pretence,  338 

Or  by  theft  or  fraud,  998 

Not  of  negotiable  seciuities,  bond  fiM  paid,  or  acquired  l>y  htmd  fid*  transfer, 

999 
Negotiable  securities  are  not  recoverable  by  action  from  UmA  jide  holder, 

though  stolen  or  obtained  by  fraud,  id. 
Of  land  in  forcible  entry  in  Q.  B.  948 ;  see  378,  FomciBLs  Emtbt 

RETAKING, 

Land  or  stolen  goods  by  owner,  378,  998 

RETURNING, 

Money,  &c.  to  prisoner ;  see  Pbibonbb 

After  removal  as  pauper,  when  no  offence,  729,  715,  607 

Nor  prevents  gaining  a  settlement  in  removing  parish,  818 

REVERSIONERS, 

Indictable  for  nuisance,  423 

REVISING  BARRISTERS,  704,  705 

REWARD, 

For  recovery  of  stolen  property,  347 

For  apprehending  offenders,  975 

Party  entitled  to,  is  competent  witness,  542 

RIGHT  TO  BEGIN, 
In  appeals 
Against  removals,  856 
Against  poor's  rates,  643,  694 
In  general,  643 

RING  DROPPING,  242 
RINGING  CHANGES,  344 


INDKX.  1125 

RIOT;  see  Rout 

Definition  of,  and  liw  as  to,  445 
Farm  qfindietm€ni/or  a  riot,  449 

RIVER ;  see  Votaob 

ROGUES  AND  VAGABONDS, 

Description  and  panishment  of;  see  Vagkants 

ROMAN  CATHOLICS;  sea  Dissbhtbrs,  Justices 

ROOF, 

In  housebreaking,  what,  263 
Continnons  orer  two  dwellings,  813 

ROOTS  AND  PLANTS;  seeVsoBTABM 

ROPE-DANCING ;  see  Nuisamcks 

ROUT;  see  Riot 

RURAL  POLICE,  126 

SACRAMENT  MONEY,  286 ;  soe  Bmbbzslbicsnt  (Fblomious) 

SACRAMENTAL  TEST, 

DeeiaratUm  bfjuatietB  im  Ueu  ^,  88 ;  see  Justicbs 

SAID,  AFORESAID,  SAME,  &c.  195, 190 

SAVINGS  BANKS'  DEPOSITS,  286 

SCHOOLMASTER, 

Oceapying  schoolhonse,  835 

SCILICET,  200,  212 

SEA  SERVICE, 

Appr^tioeship  to,  no  longer  confers  settlement ;  see  Sbttlbmbnt  by  Ap* 

PBBNTICBSHIP 

SECRECY, 

Of  grand  jnry ;  see  Jubt 
Of  income  tax  clerk,  547 

SECRETARY  OF  STATE ;  see  Clbbk  of  Pbacb,  Gaolbb 

SECURITIES  FOR  MONEY,  238 

How  described  in  indictment,  253,  259 
Stealing,  258 

Fbrm  ^  ineUetwuni  for  tteaimfff  with  points  thereon,  id» 
Are  not  goods  and  chattela,  259 
Panishment  for  stealing,  257 

Negotiable,  restored,  though  obtained  under  false  pretsncci  998 ;  see  Cbbat» 
Embbzzlbmbnt 

SENIOR  and  junior,  204,  214 

SENTENCE;  see  Judombmt 

SEPARATING, 

Husband  from  wife,  714,  728 
Mother  from  child  under  seven  years  old,  714 

Wife  or  family  from  sick  pauper  after  his  order  of  removal  suspended,  728 ; 
see  Rbmoval 

SEPARATISTS ;  see  Witnbss 

SERVANT ;  see  Bailbb 

Giting  away  his  master's  property,  236 
Or  using  it  without  suthority,  e,g,  giving  com  to  his  horses,  236,  247 
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SERVANTS— €oii/tini«<I. 

Posaeinon  by,  when  that  of  the  maiter,  S43 
Oocnpation  by,  264,  265,  679 
In  lieu  of  wages,  835 

SBRVICE, 

Of  order  of  justices,  624 

Of  order  of  remoial  with  notlbe  of  chai)geability,  examination,  &c.  738 

Of  notice  of  appeal  sgalaat  like  oader,  743 

Of  grounds  of  appeal  against  like  order,  745 

SESSION  OF  PEACE  in  Oknmbal 

What  and  how  constituted  and  classed,  1,  S 

Jurisdiction  of,  when  exdinsiTe  or  concurrent,  2,  3 ;  see  JuaiiDiCTtov 

Considered  as  one  day ;  see  Gbnbral  QuABTBn  Sbbsion 

SESSIONS  OR  QUARTER  SESSIONS  (te  general) ;  see  Gbnulal  Qui 

Sbssions 

Finding  of,  on  facts,  when  condusiTe  on  queen's  bencht  937 
In  cities  and  towns  corporate,  3 
Exception  to  their  aatfaoritf  faefiose  5  &  6  W.  I¥,  c.  96, 4. 

See  Pbttt  Sbbsiom,  Spbcial  Sbssion,  Inspbctxqv 

SETTLEMENT  OF  POOR, 

Place  of,  is  place  of  last  legal  settlement,  717 

Settlement  in  progress  of  completion,  (by  renting  a  tenement),  how  ii<^w1ff<*  by 

passing  of  an  act  on  the  subject,  797 
Br  BiBTH,  758 
Bastard  bom  on  or  before  14th  August,  1834,  genenlly  settled  whens  botB* 
759 
Except  born  in  extra  parochial  place,  &c.,  ui. 
Bastard  bom  tmee  14tb  August,  1834, 
Follows  the  mother's  settlement  till  16,  or  acquiring  lettlanent  in  own  lUt, 

713,714.  760 
If  mother  has  no  settlement  the  child  seems  settled  where  bom,  713 
Removing  bastard  to  settlement,  713,  714 
Bt  Pabbmtaob, 
Legitimate  children  deriye  settlement  from  faliier,  or,  if  he  has  none,  from 

their  mother : '  exceptions,  761 
Child's  settlement  not  defeated  by  attainder,  remoral  of  reddence,  or  deftk 

of  father  before  child's  birth,  &c.,  tf. 
EiTect  of  second  marriage  of  widow  on  vtUeaent  of  childiop  by  fint  kv- 

band,  761,762 
How  soon  a  ohild  asey  gain  a  sftrlmnimt  for  hisneelf,  762 
Emancipation,  i.  e.  ceasing  to  be  a  member  of  lather's  family,  wad  genera 
rales  as  to  it,  762—764 
Bt  Mabbiaob, 

General  rules  as  to,  764 

Husband's  settlement  becomes  the  wife's,  id. 

Marriage  acts,  in  England,  765 

Scotch  marriages,  766 

Polygamy,  or  bigamy  as  afTeeting  settlement  of  child  of  vnUwfnl  mani^ 

766 
Evidence  of  bigamy,  767 

Woman's  settlement,  when  not  suspended  during  ooTertnre,  768 
Evidence  of  marriage. had  in  England  or  Wales,  769 
Order  of  removal,  or  notificstion  stating  parties  to  be  husband  and  wila^  is  era* 
elusive,  768 
Bt  AppBBNTiCBaBip ;  (and  Ikrabitanct) 
AcU  creating  this  settlement,  771,  772 

Who  gain  £is  settlement,  and  exceptions  of  epprmitiets  to  sea  eerriee  or 
I,  772 
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SBTTLEMENT  OF  VOOB^-amHmud. 
Bt  Apprbntickship— eon/miMrf. 

1.  Of  the  coBtrael  of  binding  and  tlie  parties,  772 

May  be  made  between  persona  abote  seven  and  under  twenty-one  yean 

old,  772,  773 
Most  be  wiUi  assent  of  apprentice  as  well  as  master  nnless  in  case  of  a 

parith  apprentice,  773 
Contract  most  be  by  deed,  or  Toid,  and  will  n^t  ennn  as  hiring,  774 
But  if  leadrfng  and  learning  be  the  secondary  object  of  contract,  it  may 

be  good  aa  a  contract  of  hirhig,  id. 
Ofagect  of  contracting  parties  is  tlie  test  of  these  cases,  775 
Effect  of  two  contracts,  one  good  for  service,  tiie  other  bad  for  appren- 
ticeship, id. 
Stamps  requisite  on  indentores,  776 
Ennmeration  of  stamp  duties,  777 

Exemptions  from  stamp  dnties  for  poor  apprentices  fte.,  778 
Full  sum  or  consideration  given,  to  be  expressed,  777 
Indentures  of  apprentices  bovnd  by  parishes,  cluiiity  trustees,  id. 

Binding  most  be  by  majority  of  pariah  officers,  779 

Of  diildren  whose  parents  cannot  maintain  them,  id. 

Of  boys  most  be  till  twenty«one,  of  girls  till  twenty-one  or  marriage,  id. 

Two  justices  most  be  assenting  parties  together,  and  how,  id. 

Indentures  defective  for  want  of  or  irrqgnlar  signature  by  justices  how 
made  valid,  780 

Justices  to  certify  on  indentures  compliance  with  poor  law  commis- 
sioners' rules,  id. 
Indenture  may  be  assigned  by  parol,  763,  784 
If  of  poor  apprentice,  two  justices  must  consent  to  the  assignment,  785, 787 

2.  Residence  (t.  $.  sleeping  of  apprentice)  under  indenture  in  order  to 

confer  settlement. 

Need  not  be  in  the  master's  parish,  781 

But  must  be  in  the  service  of  the  master  connected  with  the  apprentice- 
ship, 782 

But  residence  out  of  master's  parish,  on  account  of  illsess  or  indulgence, 
win  not  suffice,  781 

Must  be  for  forty  days  to  confer  settkment,  783 

Residence  under  a  defective  contract  of  apprenticeship,  its  effect,  776 

Residence  after  assignment,  788 

3.  Premature  termination  of  relationship  of  master  and  apprentice. 

Maintenance  of  apprentice  alter  master's  death,  785 

Parith  apprenticeship  is  cancelled  sfter  three  months  from  death  of 
nnster,  715 

Justices  may  order  such  apprentice  to  serve  widow,  &c.,  for  those  three 
months,  id. 

Bankruptcy  of  master  now  discharges  the  Indentures,  786 

When  indentures  discharged  by  parties'  consent  to  cancel  them,  id. 

When  parish  indentores  discharged  by  magistrates,  id. 
4*  Evidence  of  the  binding,  787 

Parol  evidence  of  indenture  admissible,  if  it  is  lost,  &c.  id. 
Bt  HiniNO  and  SinTicn, 
Origin  of  this  kind  of  settlement,  788 
Abolished  from  l4th  August,  1834,  id. 

Service  before  that  date  cannot  be  coupled  with  service  alter,  788,  789 
Series  of  annual  contracts  when  presumed,  789 
!•  What  unmarried  parties  might  gain  settlement  by,  id. 

Who  are  *'  unmarried  persons,"  id. 

Relationship  of  contracting  parties  immaterial,  id. 
2.  Of  the  contract  of  "  hiring  for  a  year,'*  790 

QoMral  or  indeAnito  hiring,  id. 

Party  must  be  mi  juris  snd  able  to  contract  ior  indefinite  time,  id. 
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SETTLEMENT  OF  VOOBr-continued. 
Bt  Hiring  and  Sbrtick — continved, 

Hiriog  by  the  piece  is  not  a  geoeral  hiring,  791 
Hiring  with  weekly  wages  or  by  the  week,  id. 
Special  hiring  for  a  year,  to  pay  according  to  the  work  done,  792 
Cases  of  special  hiring,  id. 
Exceptive  hiring,  793 
Customary  iuring,  794 
Betrospective  hiring  and  prospectiTe  conditional  hiring,  795 

3.  Of  the  senrice  necessary  to  a  settlement,  796 

Connecting  services  under  hirings  for  a  year  or  less  than  a  year,  id. 

Snch  services  need  not  be  efutdim  gaurit,  797 

Such  services  mnst  be  by  party  capable  of  contracting  at  beginning  of 
second  year,  798 

Places  of  performing  service  may  be  diiferent,  799 

Service  may  be  with  another  party  if  under  direction  or  aasignment  of 
first  master,  id. 

So  service  may  be  with  master's  executor,  800 
Cases  of  dispensation  with  service  and  dissolution  of  contracts,  id. 

Absence  in  middle  of  the  year  generally  immaterial,  id. 

Absence  in  prison,  id. 

Absence  in  beginning  or  end  of  year,  id.  801 

Absence  to  avoid  a  settlement,  801 
Cases  of  discharge  of  servant,  id. 

4.  Necessity  and  effect  of  residence  in  this  settlement. 

Forty  days'  residence  necessary,  802 

Settlement  depends  on  place  of  residence  for  last  forty  days  of  aervice, 

id. 
Forty  days  need  not  be  reckoned  consecutively,  803 
By  Rbkting  a  TiNXMiirT, 

Law  of,  before  59  6.  IIL  c.  50,  803 

1.  What  is  a  tenement  within  13  &  14  C.  II.  c.  12,  803—805 

2.  What  taking  or  occupation  would  enure  as  a  "  coming  to  settle,"  806 
What  renting  satisfies  the  words  but  not  the  spirit  of  the  act,  809 

3.  Mode  of  estimating  the  "  vaiu€  "  of  the  tenement,  810 
What  residence  or  occupation  was  necessary,  81 1 

Law  qfthii  teitlement  at  altered  by 

59  G.  111.  c.  50,  during  the  time  between  2  July,  1819,  and  22  June, 

1825,  812 
Tenement  may  consist  of  separate  and  distinct  dwelling  house,  or  build- 
ing, or  land,  or  both,  812,  813 
If  the  tenement  is  land,  it  is  sufficient  if  tenant  resides  within  the  parish, 

813 
Nature  of  tenement,  e.  g.  of  "house,  or  building,  or  land,  or  both,"  813 
Renting  and  occupying  middle  floor  of  a  house,  814 
Toll  house  of  navigation,  id. 

Situation,  value,  and  hiring  of  the  tenement,  814 — 815 
Evidence  of  the  hiring,  occupation,  and  renting,  815 — 817 
User  aud  enjoyment  under  59  6.  III.  c.  50— underletting,  &c.,  817 
Payment  of  rent,  818 

By  distress,  id. 

Occupation  and  payment  of  rent  must  not  be  under  different  hirings, 
id,  t  see  820,  821 

Under  this  act  actual  payment  of  10/.  rent  suffices,  though  landlord 
had  agreed  to  pay,  and  paid  part  for  tithe,  »tf.,  819 
Law  of  this  geiilement  at  again  altered  by 

6  G.  IV.  c.  57,  during  the  time  between  22nd  June,  1825,  and  30th 

March,  1831,  819 
59  G.  III.  c.  50,  repealed,  but  no  revivor  of  13  &  14  C.  II.  c.  12,  re- 

fultf,  td;. 
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SBTTLEMENT  OF  VOOK^-continued. 
Bt  Rmnting  a  Tbnimbnt — contimted. 

House,  building,  or  land  to  be  oecupUd  under  yearly  hiring,  819 
So  that  part  of  house  or  building  might  be  underlet,  820 
Payment  of  whole  year*8  rent,  id, 
ham  qfthii  $eitlememi  ai  further  altered  by 

I  W.  IV.  c.  18,  8.  1,  and  4  &  5  W.  IV.  c.  76,  s.  66,  aince  30th  March, 

1831,  821 
Aetuai  occupation  of  whole  tenement  now  requisite,  and  underletting 

except  of  beds  by  innkeeper,  &c.  prevented,  822 
Assessment  to  and  payment  of  poor-rate  for  a  year  required,  821 
Cannot  connect  two  hirings  for  a  year  with  an  occupation  for  a  year, 

under  them,  823 ;  see  818 
Payment  of  rent,  &c.  under  1  W.  IV.  c.  18,  must  be  from  tenant's  own 

funds,  823 
Settlement  incomplete  at  passing  of  either  of  above  acts,  how  may  be 
completed,  824 
Bt  Patmbnt  of  Parochial  Taxis, 
History  of,  824 

How  1  W.  IV.  c.  18,  is  neutralized  by,  825,  826,  828 
Evidence  of  being  rated  and  paying,  827 
Bt  Estatb, 
Originally,  828 

Statutable  restriction  as  to  estates  purehaeed  for  less  than  30/.,  829 
Enumeration  of  estates  which  confer,  829 
Long  possession,  from  which  to  presume  title,  830 
Possession  and  residence  undisturbed  for  more  than  forty  days  on  daim  of 

title  without  fraud,  832 
Permissive  occupation  will  not  confer  this  settlement,  835 
Possession  of  estate,  when  discharges  certificate,  841 

1.  What  amount  of  estate  will  confer  a  settlement,  and  on  whom,  829,  834 

2.  What  estate  considered  as  acquired  by  purehMe  within  restrictioii  of 
9  G.  I.  c.  7,  835 

3.  What  construction  prevails  as  to  the  eonsideration  money  requisite  to  a 
pwrehaee  within  it,  836 

4.  What  parties  irremovable  from  estate  though  not  settled,  838 

5.  What  residence  necessary  to  settlement  by  estate,  839 

It  need  not  be  on  the  estate,  or  for  forty  continuous  days,  840 

Bt  Sbeyino  an  Officb, 
Provisions  relating  to,  842 
Enumeration  of  offices  which  confer  this  settlement  if  served  before  14th  Aug. 

1834,  842,  843 
Office  must  have  been,  at  least,  annual,  843 
Employment  arising  out  of  private  contract  insufficient,  id. 
Office  must  have  existed  in  parish  where  officer  lives,  id. 
Acquiring  this  settlement  by  certificated  man,  844 

Of  Sbttlbmbnt  bt  Acknowlbdombnt  ;  vt;r.  bt  Cbbtificatb,  Rblibf 

AMD  NoN-AFFBAL  AOA1N8T  OrDBR   OF   RbMOYAL 

Substance  of  statutes  respecting  certificates,  844 

Consequence  of  granting  certificate,  845 

Certificate,  on  whom  conclusive,  and  effect  of  misdirecting,  845 

How  certificate  discharged  or  abandoned,  id,  /  see  Sbttlbmbnt  bt  Es- 
tatb 

What  persons  are  comprehended  in  a  certificate,  846 

Cases  of  children  of  certificated  persons,  id, 
Relirf, 

How  far  evidence  of  settlement  if  afforded  to  pauper  in  the  parish  relieving, 
847 
Order  qfremmal, 

Eiecuted  and  unappealed  against  how  affects  settlement,  851,  848 
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SETTLBMENT  OF  POOR--eofi/mMtf. 
Ordtr  qf  rmmopol — amtmued. 
OrdOT  of  luiuiri  qwahad  «b  mpped  gcnenlly,  t.  c.  vilteat  •pedal  catsy, 
how  wStdtB  MttfoMiity  or  is  efidonoe  of  it,  859 

SEVERANCE, 

Fran  freehold,  «•  of  epplei,  oom,  Sse.  how  ooniftitaled,  239,  8M 

SEWERS' 
Rete,  085 
Propeitj  of  eomniiidoiien  of,  doMrfhiiig  in  iodHctneiit,  215 

SEX, 

Of  animal  stolen,  223 

"SHEBF, 

Stealing,  how  punished,  157 

Laying  them  In  tndletment,  222 

As  lire  or  dead,  252 

Straying  into  another  floek,  240 

Larceny  of,  by  party  employed  to  drire  them-to  a  Cur ;  woe  Biunrxm 

SHERIFF, 

Cannot  act  as  justice  daring  shrieralty ;  see  Jusncss 

Duties  of,  in  respect  of  sessions,  103 

Bonnd  to  cttend  seaeieos  in  penon,  or  by  his  nnder-shanff,  108 

Has  direction  of  county  gaol,  id. 

Said  to  be  liable  for  eacape  of  a  frlon,  id. 

Bound  to  eseoute  the  precepts  of  jostioes  in  session,  id. 

Appoints  gaoler  on  a  Tacancy,  as  well  as  under«sheriiF,  and  bailiAu  104 

His  officers  are  not  to  be  inaected  in  lists  of  jurors,  or  Beeaeed  to  retail  cceiseable 

liquors,  id» 
Proclamation  by,  before  ovUawry,  id. 
Directed  to  torn  over  prooeMos  to  niQcewor,  id. 

SHIPS, 

Rating,  691 

SHIRE.HALL8, 1046 

SHOP, 

When  may  be  a  dwelling-house,  264 

Breaking  and  entering,  and  stealing  in  shop,  warehouse,  or  counting-house,  269 

^rm  qf  indicimemt,  id. 
Keeping  open  on  Sunday ;  see  Svndat 

SHOPMAN ;  see  EMBBESLUfairr 

SHROUD, 

Stealing,  217,  247 

6HRUBS;  see  Tniw 

SIGN  MANUAL,  540;  see  Pardon 

SIGNING,  685,  728 ;  see  Lobb  r.  Siank^,  5  Q.  B.  274 

SILENCE, 

Of  patty  charged,  will  not,  without  more,  amount  to  a  oonfearion,  511 

SINGLE  WOMAN, 

Description  of,  in  indictment,  204,  214 

SINGULAR  OR  PLURAL  NUMBER, 
In  indictments,  194, 500 

SKINS, 

Of  creatures /<r«  tuOurm,  are  suljeels  of  larceny,  239 
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SMALL-POX;  leeNuiBANCs 

SOLDIER, 

Ynud  in  enlitting  or  duduurging ;  lee  CnAis,  F 
MtoifittkiMfnif,  M^;  mBMnrrAX 


SOLICITATIONS  TO  COMMIT  OFFENCES, 
InsUnised,  449 

Need  not  be  perticniAriied  in  indietmenti  225 
Mudemeenoiir  at  common  Urn,  309 

BuHetmmtfor  toUeUmg  a  ummwa  to  emmmii  pmjm'if  imfiUtdm(f  a  chUd,  450 
Far  wUeiting  a  wilmm  to  dkobqf  a  wu^pmma  loytM  mtUimte  i^fitn  the  grand 
jwy,  451 

SOLICITOR;  see  Aitobitbt 

SOLITARY  CONFINEMENT,  257 
PeriodB  to  which  limited,  224,  225 

60UTHWARK,  80 

SPECIAL  CASE, 

Is  taken  as  the  foundation  fxn  which  the  first  order  was  made,  646 

Sessions  not  compelled  to  grant,  651—663,  935 

But  should  do  so  if  matter  doubtful,  936 

Consequences  and  hardship  of  their  refuasl,  653 

May  be  referred  either  to  queen's  bench  <Mr  judge  of  aiaiie,  935 

Consent  to,  of  parties  no^  necessarj,  id. 

Queen's  bench  will  adjudge  on,  936 

Should  state  conclusions  of  sessions  from  eridence  before  them  as  faets,  tmd 

not  evidemee  only  from  which  such  facta  might  or  might  not  be  found,  937 
Instances,  937—939 

Stating  CTidence  as  well  as  facts,  or  conclusions  dnwn  from  it,  938 
If  there  is  fraud  regarding  the  parties,  or  settlement,  it  should  be  fbmd  and 

stated,  id.- 
Practical  steps  necessary  to  drawing  and  settling  a  special  case,  939 — 941 
Its  general  requisites,  id. 
Granting  it,  implies  an  adjournment,  941 
Setting  down  for  argument,  id. 
Certiorari  to  remore  the  orders  of  sessions  and  justices  must  issue  within  six 

months,  id. 
Whether  case  be  settled  at  that  time  or  not,  id. 
Law  as  to  numdamm  to  hear  appeal  after  order  oonfiraed  and  oaie  granted, 

but  not  brought  up,  942,  943 
No  party  can  have  special  case  and  mandammi  to  hear  appeal  simultaneously, 

943 
Finding  of  sessions  on  facts,  when  oonclusiTe  on  court  of  queen's  bench,  id. 
When  will  be  sent  back  to  be  re-stated,  and  rehearing  at  sessions  thereon,  944 
Costs  after  speeial  case  disposed  of,  947 

Rehearing  of  appeal  against  oouTiction  quaahed  for  want  of  form,  id. 
If  resenrdl  on  indictment  at  sessions,  wUl  not  be  noticed  by  queen's  bench,  458 

SPECIAL  ENTRY, 

Of  order  of  sessions  quashing  order  of  remo^  on  formal  grounds,  646 
Not  erased,  though  granted  by  mistake  of  fact,  648 

SPECIAL  JURY, 

How  to  get,  where  indictment  is  found  at  saaiioiis ;  see  CsBnomABi 

SPECIAL  PROPERTY, 
In  stolen  goods,  216,  255 

In  the  queen,  bailees,  serrants,  parents,  officers  of  the  sheriff,  executors,  &c., 
255 
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SPECIAL  SESSIONS, 
Deftnidon  of,  14 

How  it  diffen  from  petty  Mtnon,  15 
ForhighwayB;  tee  Hiohwatb 
When  to  be  holden  for  appointiiig  oreneersy  liceniiny  aldiomet,  grantiiig 

lioences  to  deal  in  game,  prooeedinga  under  Indoaare  Aet,  &C|  15,  16 
ConTening,  by  precept,  16 

Jbrm  qf precept  to  ike  high  eomiMe  to  Uame  precept  fir  euamumhiff,  id. 
Jbrm  cf  precept  tf  high  catutable  therempitn,  id. 
Reaaonable  notice  to  all  the  magutrates  of  the  diTiaion  neoeiaary,  17 
Notieea  moat  be  iasned  by  anihority  of  high  conatable,  id. 

Bat  may  be  aerred  by  hia  agent  or  aent  by  poat,  id. 
Dividing  whole  oonnty  for  parpoaea  of  apedal  aeaaiona,  18-^21 
Forming  new  diviaiona  of  oonntiea  in  order  to  holdt  18 
Flaoe  of  holding  within  diTiaion,  22 
Not  to  be  holden  for  the  aame  object  by  different  acta  of  magiatratea  hanag 

ooneorrent  juriadiction,  id. 
Special  and  petty  aeaaiona  in  parta  of  eonntict  detached  firom  the  main  body  of 

the  county,  id^ 
Appeal  from  to  quarter  aeaaiona,  23,  36 
For  lioenaing  alehouaea,  23 ;  aee  Albhoubss 
To  tranafer  alehouae  lioenceai  29 ;  aee  Licbmcb 
For  highwaya,  38 

Duty  of,  aa  to  roada  newly  made  or  adopted  by  eommtaaionera  of  Indoaure,  48 
For  hearing  appeala  againat  poor'a  rate,  50 
For  appointing  and  paying  pariah  eonatablea,  51 

SPECIAL  VERDICTS, 

Special  ordera  of  aeaaiona  are,  937 

SPRING-GUNS  AND  MAN-TRAPS, 

Offencea  of  setting  and  of  oontinuingy  452 

^)rm  qfim^tmmifir  unluuffiMy  eettimg  a  epring-gwn,  id. 

Setting  without  notice  in  walled  garden,  id. 

STACK. 

Of  pulae  atnw,  251,  253 

STAMP, 

Courae  of  examining  and  objecting  to,  at  trial,  530 
Stealing,  258 

To  make  written  documenta  eridenee;  aee  530,  815 
Neceaaity  of,  in  criminal  case,  291 ;  aee  RacsiPT 

STATISTICS,  684 

STATUTES, 

Laying  offence  againat,  in  worda  of,  197,  207,  220 ;  lee  Contra  Fokmam 
Statuti,  12  Ad.  &  £.  629 

Not  alwaya  auffident  to  lay  offence  in  worda  of,  in  indictmenta,  198,  220,  233, 
333 

Nor  in  convictiona,  878,  901 

When  one  doea  not  operate  to  repeal  another,  55 

General  worda  in,  79 

Creating  new  offence,  159,  178 

Public  and  prirate,  221 

Prodng,  221,  518;  ukd  Addenda 

Pasaed  in  a  aeaaion  held  in  more  than  one  year  of  reign,  221 

Exceptions  in  enacting  elauae  muat  be  n^gati^ed,  eecue  aa  to  anbaeqneat  pro- 
viso, &c.,  221 

Disobedience  of,  indictable,  223 
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STATUTES— cmi/lttif«J. 

Obfltructiiig  eieeation  of,  227 

Effect  of  puting  act  daring  the  accnul  of  a  settlement  bj  hiring  and  tenrioey 

788 
Or  during  renting  a  tenement,  824 
Incorporating  proTisiona  of,  bj  reference ;  see  Rkfx&bmcb 
Indicting  on  prohibitory  clauie  in,  159, 310 

STEALING  IN  A  DWELLING  HOUSE,  267 ;  see  Laecent 

STOCK  IN  TRADE, 
Rating,  690 

STOCKS, 

A  prison,  364 

STOLEN  GOODS, 

Describing  ownership  of,  when  re-stolen,  216,  257 

STRAW  AND  STUBBLE,  253 

STYLE  OF  SESSIONS ;  see  Caption 

SUBPCENA  DUCES  TECUM  AND  AD  TESTIFICANDUM ;  see  Witnbm 
How  obtained  from  clerk  of  peace  or  crown  office,  146 
jFbrm  ofaubpmna  to  give  evidetiee  hrfcre  grand  Jury  at  iemont,  147 
Form  qftubpcena  dueei  teeumt  148 
SubpiBna  to  produce  official  documents,  id. 
Time  for  serving,  147  . 
May  ntipcma  a  witness  not  bound  oyer  by  recognizance  to  attend  before  grand 

jury.  175 
What  it  binds  a  witness  in  a  criminal  case  to  do,  545 
Copy  called  »ubp€Bna  ticket  to  be  senred  personally,  148 

SUBSTANCE,  219 

SUCCESSION  OF  ACTS, 

Profing,  in  indictments  for  keeping  gaming  house,  &c.  217 

SUICIDE,  295 

SUITORS  OF  THE  COURT ;  see  Peosbcutoe,  Defendant,  Witness 
Relief  to  be  obtained  by,  on  arrest,  100 
Right  of,  to  plead  in  his  own  defence  ;  see  Plbadee 

SUMMER  HOUSE,  271 

SUMMONING  SESSIONS,  68 

SUNDAY, 

Serrice  of  notice  of  appeal  on,  740 

Indictment  for  open  prqfenation  qft  by  keeping  ehopt  389 

SUPERSEDEAS, 

Of  order  of  removal,  730 

Of  justices'  precept  for  holding  general  session,  63 

SUPPLICAVIT, 

To  compel  justice  to  take  surety  of  peace,  602 

SUPREMACY,  OATH  OF ;  see  Qualification  of  Justice 
t^orm  q/*  Oath,  87 

SURETY  OF  PEACE ;  see  Aetiolbs  of  tbb  Peace 
SURNAME ;  see  Name,  Indictment 
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SURPLUSAGE, 

In  indictment  may  be  rejectedi  if  it  is  merely  lopedlwnn  ■TirniMf,  Wf  198, 

216 
In  conviction,  902 

SURREY, 

Time  of  holding  gnont  mumI  UoHib^g  imitfnf  iii»  28 

SWANS,  239 

SWINDLING,  240,  et  Mq. 

TABLE  OF  FEES ;  tee  Fut 

TAXING ;  tee  LAnoiirT 

TALES, 

Not  to  be  prayed  even  if  panel  exhaosted,  491 

Bat  Memble  attorney-general's  warrant  for,  would  itiU  have  eiiaal,  481 

TAUTOLOGY,  198 

TAXES,  PAROCHLUi, 

Settlement  by  paying ;  see  SnrLSMBMT  of  Pooa 

Taxing  attomies  billa  by  clerk  of  Peao6 ;  lat  Clsmc  mw  Fiaob 

TECHNICAL  TERMS ;  ne  Tram  o»  Am 

TENANCY, 

Evidence  of,  where  agreement  in  writing,  &e.,  815 

TENANCY  AT  WILL, 

When  jnsticea  may  giTe  the  landlord  possession,  379 

TENANTS, 

Larceny  by,  in  (vmished  houses ;  saeLooaiBS 

TENANTS  IN  COMHON, 

Describing  in  indictment,  246 

TENDER  OF  AMENDS ;  see  Jusnoss 

TENEMENT ;  see  SsTTUMurT  bt  Rbntimo 

TENOR, 

Following,  219 

Or  effiBct,  1824 ;  see  &  Q.  B,  71 

TENT,  263 

TERMINI,  401 ;  see  Highway 

TERMS  OF  ART,  219 

THEATRE, 

Licensing  by  qnarter  sessions,  1046 

THEN— THERE,  19&,  196 

THERE  SITUATE, 

In  indictment  for  boming,  502 

Or  for  housebreaking,  262 ;  see  Local  DBScmiFCioit,  YnirnB 

THOROUGHFARE,  396 

THROUGH,  401 

TICKET  OF  LEAYE ;  see  TBAHiPOMPAnosi 

TIME. 

As  hour,  &e.  laid  in  iadlstasent,  how  pioygd,  581 

General  points,  842  ;  see  Limitatiok 

When  offence  was  committed,  how  stated  in  indictment,  207 
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TJME—coiUhmed. 

Error  in  indictment  in  avermait  of,  may  oowiAmi  imtoann,  307 

FhMriBStif  of  esMnae  of  tha  offmoo,  501 

Materiality  of,  aa  dereloped  in  examination  before  order  of  removal,  ia  for 

leaaiona  to  decide  on,  649  ;  aee  10  Ad.  &  E.  693. 

TITHES, 

Rating,  687 

Rating  rent-charge  or  oompodtion  rabatitated  for,  id. 

Snb-leatoe  of,  not  rateable,  id. 

TTTLE-DEED, 

Stealing,  donoealing  or  destroying  not  triable  at  imwinni,  1&8 

TO,  TOWARDS  AND  UNTO,  401 

TOLL, 

Btght  to  exeiiption  fkom,  not  triable  on  indictaaent,  434 
Rating ;  see  Poon'a  aatb 

TOMB  &c.. 

Stealing  metal  rails,  &c.  firom,  273 

TOWN  OR  TOWNSHIP ;  see  PAniss,  Otbrsbbm 

Chnrcbwardens  of  township  within-  a  parish,  are  not  overseers  of  parish,  R.  v. 

North  Riding,  Vorkihire,  JtuHem  rt  B§ia^  UmmMp  or  eik|ps%,  6  Ad.  & 

E*803 
Appointing  oveneers  for,  66S 
Repairing  bridge,  412 

TRANSPORTATION, 

Original  power  of,  was  vesled ia  tfaaqosrlsr  lessioas  only,  680 
Yolnntary,  by  convict,  994 
Entry  of  judgment  of,  580 
Tfdcets  of  leave  rastaeted,  687 

TRAVELLER, 

Commercial,  285 ;  see  EicBSSSLnxirr 

TRAVERSE ;  see  Postponsmbnt  or  Trial 
Mot  allowed  in  felony,  473 
Law  of,  before  60  6.  III.  c.  4,  155,  461 
Provisions  of  60  G.  III.  c.  4,  niattng  to,  id. 
Removing  from  county  of  city  or  town,  462, 163 
Court  may  grant  time  to  plead,  462 
Who  are  now  deprived  of  right  to,  463 
Who  may  still  traverse,  id. 
Party  entitled  to  traverse  if  bill  for  fislony  ignoBed*  and  biU  for  miademeanonr 

found,  463 
So  if  indicted  for  diiferent  misdemeanoor  from  that  for  which  he  was  held  to 

baa,  tf. 
Travene  of  cross  indictments  for  assault,  id. 
Proceedings  on  traverse,  464 
Farm  q^recofBironet  to  try  a  PraooroOf  id. 

Notice  to  prosecutor  by  defendant  of  trying  traverse,  and  ita  requisites,  464 
JVbrm  ofnoiicM  Ay  drfmdaU  to  prooteuior  qf  trial  qf  tromrUp  id. 
.Fbrm  qf  affidavit  qfterviee  qf  notice  qf  trial  qf  travene,  465 
Proceedings  after  notice  when  prosecutor  does  not  appear,  466 
Proceediogs  when  proseeotor  of  travsse  is  not  found  or  served  with  notice  of 

Proceedings  after  prosecutor  not  found  or  served  with,  notice  of  trial  where  only 

one  defendant,  who.  doeo  nol  traverse,  467 
Postponement  of  trial  where  some  defendanta  do  and  some  do  not  traverse 

472 
Power  of  ctmrt  to  posi|ione  trial  of,  though  due  notice  of  trial  has  been  given, 

472  ;  see  468 ;  see  Postpoioiig  Teiai* 
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TRIAL— eoNimiMJ. 

Swearing  and  examining  witneasea,  498 
Diachaiging  jorj  in  thia  stage,  if  incUctment  bad,  499  ;  see  568 
Parte  of  charge  requiring  proof,  as  intent,  time,  place,  &c.  500,  et  §eq. ;  see 

DiTISIBLS 

Where  two  things  charged,  proof  of  one  will  suffice,  when,  502;  see 

EVISBMCS 

AffirmatiTe  to  be  proved  by  prosecntor,  502 
Begree  (or  quantitj)  of  proof  required  to  sustain  charge,  503,  e.g.  CTidenoe 

of  accomplice,  504 
Kind  of  pr(X>f  required,  505 
Of  confining  evidence  to  a  single  felony,  511 
Necessity  of  producing  the  best  evidence  which  appears  to  exist,  515 
Documentary  evidence ;  see  Etidbncx 
Competency  of  witnesses ;  seeWiTNKSS 
Calling  and  examining  witnesses ;  see  Witnksb 
Direction  to  witnesses  to  withdraw,  and  consequence  of  their  disobeying  the 

order;  see  WrrNssa 
Defence :  address  of  prisoner  or  his  counsel ;  see  Dkfxncb 
Several  counsel  for  several  prisoners  jointly  indicted,  each  may  address  jury, 

557 
Evidence  In  answer  to  the  charge ;  see  Eyidbncx 

As  to  discrediting  witnesses ;  see  Witnbsb 

Evidence  of  chancter  i  see  Etidbnob 
Evidence  of  prosecutor  in  reply  to  evidence  for  accused,  e.  ^.  proof  of  his 

previous  conviction,  564 
Right  of  defendant's  counsel  to  address  jury  on  evidence  adduced  in  answer 

to  defendant's  evidence,  565 
Prosecutor's  genwal  reply,  565 — 567 
Summing  up,  567 

Bill  of  exceptiona  inadmissible,  568 
Dischaiipng  jury  on  illneaa  of  prisoner  or  juror,  absence  of  prisoner's  witness, 

&c.  568 ;  see  Pbttt  Jubt 
Withdrawing  a  juror,  569 

Deliberation,  retirement,  and  separation  of  the  jury,  570 
Jury  may  take  with  them  papers  which  have  been  in  evidence,  571 
Yeidict  of  jury,  id. 

When  part  oi  a  charge  of  felony  or  misdemeanour  may  be  found,  id. 

Special  verdict,  573 

Proceedings  at  delivery  of  verdict,  recording,  reconsidering,  &c.,  id.,  575 

Proving  prisoner's  identity  with  person  named  in  previous  conviction,  499 

Protection  of  jurors  in  respect  of  verdict,  except  for  gross  misconduct,  575 

Effect  of  verdict  in  criminal  cases,  id. 

New  trial  never  granted  after  acquittal,  576 
Judgment :  on  improper  prayer ;  see  Judgmbnt 

May  follow  on  conviction,  or  may  not,  578 

Motion  in  arrest  of  judgment,  id. 

Address  in  extenuation,  id. 

Adjournment  of  judgment,  id. 

Passing  sentence,  579 

Discretion  in  awarding  punishments,  580,  585,  586 
Punishment  of  felonies  by  transportation,  imprisonment,  solitary  confine- 
ment, hard  labour,  whipping,  579 
Of  felonies  for  which  no  punishment  specially  enacted,  580 
Of  malicious  injuries  to  property,  581 
Of  higher  ofiences,  or  oifences  subjected  to  imprisonment  by  new  acts, 

1  Vict.,  id. 
Of  misdemeanours,  and  when  by  hard  labour,  581 
Imprisoning  party  ahready  in  prison  on  previous  sentence,  585 

4  D 
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By  whippinf ,  584 

By  fines,  587 
P^flLig  diachufed  priMBcn  to  tKeir  piiihf,  590 
No  Cbm  oa  tbdr  diadiarge,  itf. 
Or  Appeals  ;  tee  Appbai. 


TRIED, 

MtmaSaag  of,  407 

TRIERS,  489 

TRINODA  NECESSITAS,  400 


iMjiag  piupeity  of,  in  indictmcati,  215,  256 
WbcB  poitm  gnercQ,  618 

TURNPIKE  ROAD, 

ftopeitj  of  oomokiigioiMn  of,  describing  in  indictment,  215 
Applying  liighway  rates  to  repntr  of,  48 


TWIUGHT,  208 

UNDER-SHERIFF, 

Not  to  practise  as  sttomey  at  sessions,  153 

UNT>ERWOOD,  274 

Rating  to  poor ;  see  Pdob's  Rati 

UNITED  KINGDOM, 

Offences  oonunitted  out  of,  s.  f.  in  France,  Scothnd,  Jeney,  dee.,  147, 180 

UNKNOWN, 

Alleging  ownen  of  stolen  goods  to  the  joron  nnknown,  213,  214,  217 

Fbrm  qfimdieiment,  257 

In  caw  of  receiver  unknown,  255 

Child's  name,  213,  214 

In  cases  of  reeeiTing  alleged  principal  unknown,  255,  and  result,  if  he  is 

known,  302 
How  to  describe  nnknown  prisoner  in  indictment,  202 
Indictment  laying  goods  as  property  of  nnknown  person,  213,  255 

UNLAWFULLY,  220 

UNTIL.  195 

USURY, 

Not  indictable  at  sessions,  157 

UTENSIL, 

Stealing  utensil  fixed  to  building,  270,  272  ;  see  FncTVRB 

UTTERING ;  see  Coin 

When  other  ntterings  of  bad  money  eridence  of  guilty  knowledge,  514  ;  ace 
Coin 

VAGRANTS, 

Incorrigible  rogues  might  formerly  be  sent  into  king's  serrices,  891 

Proceedings  under  vagrant  act  remorable  by  certiorari,  950 

General  warrant  in ;  see  Warrant 

Idle  and  disorderiy  persons,  who  are,  and  how  punished,  606 

Requisites  of  commitment,  id. 

Rogues  and  Tagabondst  who  are,  and  bow  punishable,  608 

iDcorrigible  rogues,  who  sre,  and  punishment  of,  609,  610 
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VAGRANTS— «m/inic«l. 

Power  of  justices  and  constables  on  suspicion  of  ragraney,  and  appeal,  611 

Binding  over  witnesses  in  case  of  appeal,  t^. 

Enforcing  punishment  when  appellant  does  not  appear  at  sessions,  id. 

Costs  of  witnesses  appearing  to  prosecute  and  give  evidence  on  appeal  under 

Tagrant  act,  id, 
FDrm  qfeonmetion  qf,  931 

VALUE, 

Laying,  in  indictment,  253 

Of  goods  stolen  in  a  dwelling-house,  when  material,  266 

Intrinsic,  in  larceny,  238  ;  see  Paper,  Stamp 

Net  annual,  of  lands,  &c.  in  order  to  poor's  rate  thereon  ;  see  Poor's  Rate 

VARIANCE  ;  see  Certainty 

In  indictment  in  name  of  injured  party,  or  prosecutor,  206,  213 

From  written  instrument,  220  ;  see  Indictment 

Literal  only,  220 

In  indictment  for  misdemeanour  cannot  be  amended  at  quarter  sessions,  461  ; 

see  Amendment 
Where  one  felony  charged  but  another'may  be  proved,  515,  516 
Materiality  of,  if  insisted  on  by  grounds  of  appeal,  751 

VEGETABLES,  &c. ;  see  Trees 

Summary  punishment  for  stealing  in  gardens,  &c.,  276 

Second  offence,  in  stealing  in  gardens,  &c.  felony,  id. 

Stealing  plants  and  roots,  when  not  in  gardens,  punishable  on  conviction,  276 

Indictment /or  felony  f  being  eecond  offence  of  ttealing  from  a  garden,  279 

Conviction  for  fir et  offence  of  ttealing  fruity  Sfc,  growing  in  garden,  922 

For  damaging  fruit  with  intent  to  eteal,  923 

For  ttealing  cultivated  roott  not  growing  in  a  garden,  orchard,  Sfc.  id. 
Arresting  man,  for  stealing  in  a  garden,  323 

VENIRE  FACIAS, 

Awarding  after  indictment  for  misdemeanour  or  articles  of  peace  found,  229 

VENISON ;  see  Deer 

VENUE  IN  INDICTMENTS,  200,  et  teg.,  209 

At  common  law  must  be  laid  in  the  county  where  offence  committed,  177 

How  laid  where  offence  committed  at  sea,  or  on  board  ship  out  of  realm,  178, 180 

In  some  cases  may  be  laid  in  one  of  several  counties,  178 

Want  of,  "  proper  or  perfect,**  197,  200 

In  simple  larceny  may  be  laid  in  the  county  where  goods  are  carried  by  thief, 
or  where  he  has  goods  in  his  possession,  exceptions,  178 

Rule  where  theft  is  by  several  who  afterwards  separate,  or  remain  in  com- 
pany, 179 

If  the  nature  of  the  property  be  changed,  as  by  breaking  to  pieces,  id. 

If  offence  committed  out  of  England,  Scotland,  or  Ireland ;  see  United  King- 
dom 

In  case  of  accessories,  180 

In  case  of  offences  on  borders  of  counties,  181 

In  case  of  offences  on  yoyages  or  journeys,  182 

In  case  of  receivers  of  stolen  goods,  t^. 

Statement  of,  in  margin,  and  body  of  indictment,  200 — 202 

Want  of  proper  or  perfect,  is  not  now  a  ground  for  staying  judgment,  201, 197 

VERBATIM,  219 

VERDICT;  see  Petty  Jury,  Tbial 

VI  ET  ARMIS,  197,  220 

VILL, 

Proving  as  laid  in  indictment,  501 ;  see  Local  Description 
Presumed  to  be  co-extensive  with  parish,  893 
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VOIR  DIRE,  506 

VOLUNTARY, 

Conveyance,  836 
Oath  or  affidavit,  528 

VOYAGES;  Inland 
Larceny  on,  182 

WAGER, 

Pretended,  in  order  to  steal,  242 

WAGES  i  see  Justicsb 

WAREHOUSE;  see  Shop 

WARRANT, 

Of  sessions  to  apprehend  offender ;  see  Bench  Waraant 

Issuing  bj  justice  to  arrest  before  indictment  found,  for  what  offences,  142, 

143 
Should  not  be  issned  in  blank,  142 
How  and  where  eiecnted  by  constable,  143, 144 
How  to  describe  offender  in,  143 
Of  judge  of  queen's  bench,  144 
Backing,  231 

Backing  it,  when  is  ministerial  only,  1  East,  117,  Jt.  ▼.  Kpuuitm 
Instance  of  general  warrant  in  yagrancy  still  legal,  61 1 
Arresting  without,  for  offence  the  subject  of  summary  conTiction  by  justioe,  325 

WARRENS,  388 ;  see  Gams 

WATER  WORKS, 

Rating ;  see  Poor's  Rate 

WAY ;  see  Highways 

WEEKLY,  1018 

Means  hegmning  of  each  week,  1  T.  R.  316 

WEIGHTS  AND  MEASURES, 

Appointing  inspectors  in  counties,  1047 

In  boroughs,  id. 
Using  false ;  see  Cheat 

Indictment  for  gelUug  byfakt^  327 

WESTMINSTER, 

Has  a  commission  of  the  peace  distinct  from  Middlesex,  68 
But  Middlesex  sessions  are  held  by  adjournment  in,  id. 

Recognizance  to  prosecute  in,  is  satisfied  by  preferring  a  bill  in  Middlesex,  id. 
Sessions  may  now  be  held  in,  during  term  or  sitting  of  the  queen's  bench,  67, 
68 

WHEAT,  253 

WHIPPING, 

Males,  for  what  offences,  584 
Women,  abolished,  580 

WIDOW, 

Falsely  describing  woman  as,  when  indicted,  204 
When  prosecutrix,  214 
RemoTing  pauper,  716 

WIFE ;  see  Husband  and  Wife 

Description  of,  in  indictment,  204,  214 
Removal  of,  714,  715  ;  see  Removal 
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WIFE    eomHnu9d. 

Binding  orer  to  giro  eridenoe,  140 

Ib  proper  addition  in  indictment,  195 ;  tee  Widow 

WILFULLY,  220,  221 

If  in  statate,  most  be  itated  in  conTiction,  CarpmUir  r.  Mmou,  12  Ad.  &  E. 
629 

WILL, 

Stealing  or  deatrojing  or  concealing,  no  longer  triaUe  at  aewioni,  158 

WITCHCRAFT,  &c.,  79 
WITHIN,  971 

WITNESS, 

Attbndancb  of. 

Before  jnttioe  out  of  aeaiion  or  at  quarter  iciibna,  139, 144, 140 

Before  magistrate,  bow  compelled,  in  order  to  proof  of^criminal  cbarge,  139, 
140,  144 

Or  in  order  to  giye  eridence  of  lettlement  of  a  panper,  719 

Or  in  bastardy,  1019 

Fkfrm  o/warrmU  or  iummoiu,  to  compel,  id.  145 
How  bound  bj  recognisance  to  appear,  proaecnte,  and  glre  evidence  at  trial, 
139 

F^trm  qfrecofftujumee  qf party  baiied  amd  hU  turetief,  140 

When  may  be  committed  for  refusing  to  be  sworn  before  magistrates,  145 

Bringing  np  from  prison,  sbipboard,  &c.  by  kaieat  corpm  md  te$i^i^mdum, 
148 

How  compelled  to  attend  before  grand  jury,  &c.,  by  subpoena  from  derk  of 
peace  or  crown  office,  146 

Person  present  in  court,  thongb  not  subpoenaed,  must  give  efidenoe  in  pro- 
ceedings, thougb  only  criminal  in  form,  147 

How  required  to  produce  documents,  148 

Protection  of  witness  from  arrest  on  civil  process  wbile  at  aeaaions,  100 

Advance  to,  for  expenses  or  conduct  money,  is  in  criminal  cases  a  matter  of 
prudence,  not  of  legal  obligation,  149 

Subpoenaed  for  prisoner,  149 

Postponing  trial  in  absence  of,  150, 151 
Examining  iritness  present  at  transaction,  if  in  court,  wbeiher  on  back  of  bill  or 

not,  498 
Attempt  to  abstract,  indictable,  309 
Contradicting  by  his  previous  declarations,  518 

COMPBTBNCT   OF, 

Nearly  all  persons  are  now  competent,  531,  532 

Except  from  defect  of  understanding  or  ignorance,  as  children,  lunatics,  ftc, 

533 
Or  wsnt  of  religious  belief,  534 

Common  methods  of  swearing  witnesses  of  Christian  and  other  persuasions,  id, 
Quakers,  Moravians,  and  Separatists,  and  persons  who  have  been  Quakers  or 

Moravians,  but  have  ceased  to  belong  to  them,  now  competent  to  affirm  in 

all  cases,  536—539 
Persons  no  longer  incompetent  from  infamy,  539 
Husband  or  wife  cannot  give  evidence  for  or  against  each  other,  except  in 

injuries  inflicted  by  one  on  the  other,  as  bigamy,  marriage,  &c.,  con- 
spiracy for  unlawful  marriage,  &c.,  540,  541 
All  other  relations  are  competent  witnesses,  542 

Prosecutor  or  party  entitled  to  reward — accomplice  generally  competent,  id. 
Co-defendant  jointly  indicted. 

When  made  witness  for  another  defendant  by  his  own  acquittal,  543 

After  pleading  guilty,  id,  544 

When  for  the  crown,  id. 
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WITNESS— em/mtiMl. 

Competency  of  paiishionen,  rated  inhftbitants,  or  pariih  officers,  531,  532 
Competency  of  inhabitaBts  of  coantlet,  532 
Subpoenaing  to  go  before  grand  jury,  175,  187 
Calling  and  Examining,  544 ;  see  Deaf  and  Dumb 

DetiriDg  witneasea  not  under  examination  to  withdraw,  544 

Said  that  every  witnesa  of  subject  matter  of  prosecution  should  be  called, 

544 
Effect  of  this  requisltloii,  id. 
Obligation  to  appear,  id. 
Calling  witneises  on  their  recognizance,  id. 
Witness  cannot  reftiae  to  be  examined  in  criminal  case,  till  his  expenses  are 

fint  paid,  545 
Witness  subpoenaed  or  bound  over  should  attend  and  bring  documents,  though 

incompetent  as  a  witncBS,  id. 
How  witnesses  called  by  counsel,  546 
In  felony,  witness  on  the  back  of  the  bill  if  not  examined  by  prosecutor  should 

be  put  into  the  box,  id, 
Matten  to  which  a  witness  may  be  questioned,  id. 
Privileges  of  attorneys  and  counsel  not  to  answer  to  certain  matten,  id. 
Protection  from  questions  tending  to  criminate  witness,  548 
Eiamination  in  chief,  548 

Where  witness  is  hostile  to  party  who  calls  him,  549 
Leading  questions,  id. 
Refreshing  witness's  memory,  550 
By  the  whole  original,  but  not  by  extracts,  id. 
Cross-examination,  551 

Perusal  and  copies  of  depositiona  allowed  to  prisonen,  552 
Regulations  for  use  of  depositions  at  trial,  553 
Re-examination,  554 
Examination  by  the  court  or  jury,  555 
Discrediting, 

By  showing  different  statement  of  witness  at  another  time,  549,  551,  561 

By  imputing  crime,  imprisonment,  &c.,  562 
Recalling,  in  order  to  put  question  where  he  is  to  be  contradicted,  561 
Calling  fresh  witnesses  on  hearing  of  appeal,  who  have  not  been  examined 

below,  642,  643 ;  see  909,  and  Beff,  v.  Ttlvertoft 
Prosecutor  not  compellable  to  send  list  of,  to  prisoner,  228 

WOOD, 

Larceny  of,  275 ;  see  Fbncss,  Trxks 

WOODWORK ;  see  Fixture 

Stealing  woodwork  belonging  to  dwelling-house,  271 

WOOL,  253 

WORKHOUSE, 

For  what  purpose  is  taken  as  situate  in  parish  to  which  pauper  belongs,  712 
Property  used  by  poor  in,  how  described  in  indictment,  215 
What  is,  within  new  poor  law  act,  id, 

WOUNDING, 

Cattle,  means  permanent  injury,  303 

When  justified,  317 

Is  separating,  dividing,  or  breaking  the  continuity  of  the  cutis  or  whole  skin, 

R,  V.  Wood  and  Mae  Mahtm,  1  Mood.  C.  C.  R.  278 
Abrasion  of  upper  skin  or  cuticle  will  not  suffice,  though  it  bleed.     By  three 

judges,  Reff,  v.  M*LougKlin,  8  C.  &  P.  635  ;  iZ.  ▼.  Withef,  1  Mood.  C.  C. 

294 :  R.  V.  BHggt,  id.  319;  R.  v.  Beckett,  1  M.  &  Rob.  526 
Produced  by  bbw  from  butt  end  of  gun  is  within  9  O.  IV.  c.  31,  s.  2,  though  a 

hat  which  intervened  was  the  cutting  substanee,  Re§,  v.  Skeard,  2  Mood. 

C.  C.  13 
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WRECK, 

Plundering,  249 

WRITINGS, 

Relating  to  real  estate,  stealing,  454 

WRITTEN  INSTRUMENTS, 

Pleading  them ;  see  Written  Secukity 

YEAR,  874 

YEOMAN,  204 

YOUNGER, 

Describing  person  as,  214 


THE    END. 
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